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PREAMBLE 

We.  the  people  of  the  Stale  of  North  Carolina,  grateful  to  Almighty 
God,  the  Sovereign  Ruler  of  Nations,  for  the  preservation  of  the  American 
Union  and  the  existence  of  our  civil,  political  and  religious  liberties,  and 
acknowledging  our  dependence  upon  Him  for  the  coiuinuaiice  of  those 
blessings  to  us  and  our  posterity,  do,  for  the  mere  certairi  security  thereof 
cuid  for  the  better  government  of  this  Slate,  ordain  and  establish  this 
Constitution. 

ARTICLE  I 

DECLARATION  OF  RIGHTS 

That  the  great,  general,  and  essential  principles  of  liberty  and  free 
government  may  be  recognized  and  established,  and  that  the  relations 
of  this  State  to  the  Union  and  government  of  the  United  States  and 
those  of  the  people  of  this  State  to  the  rest  of  the  American  people  may 
be  defined  and  affirmed,  we  do  declare  that: 

Section  1 .  The  equality  and  rights  of  persons.  We  hold  it  to  be  self- 
evident  that  all  persons  are  created  equal;  that  they  are  endowed  by 
their  Creator  with  certain  inalienable  rights;  that  among  these  are  life, 
liberty,  the  enjoyment  of  the  fruits  of  their  own  labor,  and  the  pursuit 
of  happiness. 

Sec.  2.  Sovereignty  of  the  people.  All  political  power  is  vested  in 
and  derived  from  the  people;  all  government  of  right  originates  from 
the  people,  is  founded  upon  their  will  only,  and  is  instituted  solely  for 
the  good  of  the  whole. 

Sec.  3.  hiteivml  government  of  the  State.  The  people  of  this  State 
have  the  inherent,  sole,  and  exclusive  right  of  regulating  the  internal 
government  and  police  thereof,  and  of  altering  or  abolishing  their 
Constitution  and  form  of  government  whenever  it  may  be  necessary  to 
their  safety  and  happiness;  but  every  such  right  shall  be  exercised  in 
pursuance  of  law  and  consistently  with  the  Constitution  of  the  United 
States. 

Sec.  4.  Secession  prohibited.  This  State  shall  ever  remain  a 
member  of  the  American  Union;  the  people  thereof  are  part  of  the 
American  Nation;  there  is  no  right  on  the  part  of  this  State  to  secede; 
and  all  attempts  from  whatever  source  or  upon  whatever  pretext,  to 
dissolve  this  Union  or  to  sever  this  Nation,  shall  be  resisted  with  the 
whole  power  of  the  State. 
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Sec.  5.  Allegiance  to  the  United  Slates.  Every  citizen  of  this  State 
owes  paramount  allegiance  to  the  Constitution  and  government  of  the 
United  States,  and  no  law  or  ordinance  of  the  State  in  contravention  or 
subversion  thereof  can  have  any  binding  force. 

Sec.  6.  Separation  of  powers.  The  legislative,  executive,  and 
supreme  judicial  powers  of  the  State  government  shall  be  forever 
separate  and  distinct  from  each  other. 

Sec.  7.  Suspending  laws.  All  power  of  suspending  laws  or  the 
execution  of  laws  by  any  authority,  without  the  consent  of  the 
representatives  of  the  people,  is  injurious  to  their  rights  and  shall  not 
be  exercised. 

Sec.  8.  Representation  and  taxation.  The  people  of  this  State  shall 
not  be  taxed  or  made  subject  to  the  payment  of  any  impost  or  duty 
without  the  consent  of  themselves  or  their  representatives  in  the 
General  Assembly,  freely  given. 

Sec.  9.  Frequent  elections.  For  redress  of  grievances  and  for 
amending  and  strengthening  the  laws,  elections  shall  be  often  held. 

Sec.  10.    Free  elections.   All  elections  shall  be  free.  .      ,,  ,h.:  i 

Sec.  11.  Property  qualifications.  As  political  rights  and  privileges 
are  not  dependent  upon  or  modified  by  property,  no  property 
qualification  shall  affect  the  right  to  vote  or  hold  office. 

Sec.  12.  Right  of  assembly  and  petition.  The  people  have  a  right  to 
assemble  together  to  consult  for  their  common  good,  to  instruct  their 
representatives,  and  to  apply  to  the  General  Assembly  for  redress  of 
grievances;  but  secret  political  societies  are  dangerous  to  the  liberties 
of  a  free  people  and  shall  not  be  tolerated. 

Sec.  13.  Religious  liberty.  All  persons  have  a  natural  and 
inalienable  right  to  worship  Almighty  God  according  to  the  dictates  of 
their  own  consciences,  and  no  human  authority  shall,  in  any  case 
whatever,  control  or  interfere  with  the  rights  of  conscience. 

Sec.  14.  Freedom  of  speech  and  press.  Freedom  of  speech  and  of 
the  press  are  two  of  the  great  bulwark?  of  liberty  and  therefore  shall 
never  be  restrained,  but  every  peison  shall  be  held  responsible  for 
their  abuse. 
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Sec.  15.  Education.  The  people  have  a  right  to  the  privilege  of 
education,  and  it  is  the  duty  of  the  State  to  guard  and  maintain  that 
right. 

Sec.  16.  Ex  post  facto  laws.  Retrospective  laws,  punishing  acts 
committed  before  the  existence  of  such  laws  and  by  them  only 
declared  criminal,  are  oppressive,  unjust,  and  incompatible  with 
liberty,  and  therefore  no  ex  post  facto  law  shall  be  enacted.  No  law 
taxing  retrospectively  sales,  purchases,  or  other  acts  previously  done 
shall  be  enacted. 

Sec.  17.  Slax'en  and  involuntary  senntude.  Slavery  is  forever 
prohibited.  Involuntary  servitude,  except  as  a  punishment  for  crime 
whereof  the  parties  have  been  adjudged  guilty,  is  forever  prohibited. 

Sec.  18.  Court  shall  be  open.  All  courts  shall  be  open;  every 
person  for  an  injury  done  him  in  his  lands,  goods,  person,  or 
reputation  shall  have  remedy  by  due  course  of  law;  and  right  and 
justice  shall  be  administered  without  favor,  denial,  or  delay. 

Sec.  19.  Law  of  the  land:  equal  protection  of  the  laws.  No  person 
shall  be  taken,  imprisoned,  or  disseized  of  his  freehold,  liberties,  or 
privileges,  or  outlawed,  or  exiled,  or  in  any  manner  deprived  of  his 
life,  liberty,  or  property,  but  by  the  law  of  the  land.  No  person  shall 
be  denied  the  equal  protection  of  the  laws;  nor  shall  any  person  be 
subjected  to  discrimination  by  the  State  because  of  race,  color, 
religion,  or  national  origin. 

Sec.  20.  General  warrants.  General  warrants,  whereby  any  officer 
or  other  person  may  be  commanded  to  search  suspected  places  without 
evidence  of  the  act  committed,  or  to  seize  any  person  or  persons  not 
named,  whose  offense  is  not  particularly  described  and  supported  by 
evidence,  are  dangerous  to  liberty  and  shall  not  be  granted. 

Sec.  21.  Inquiry  into  restraints  on  liberty.  Every  person  restrained 
of  his  liberty  is  entitled  to  a  remedy  to  inquire  into  the  lawfulness 
thereof,  and  to  remove  the  restraint  if  unlawful,  and  that  remedy  shall 
not  be  denied  or  delayed.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended. 

Sec.  22.  Modes  of  prosecution.  Except  in  misdemeanor  cases 
initiated  in  the  District  Court  Dixision.  no  person  shall  be  put  to 
answer  any  criminal  charge  but  by  indictment,  presentment,  or 
impeachment.  But  any  person,  when  represented  by  counsel,  may. 
under  such  regulations  as  the  General  Assembly  shall  prescribe,  waive 
indictment  in  noncapital  cases. 
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Sec.  23.  Rights  of  accused.  In  all  criminal  prosecutions,  every 
person  charged  with  crime  has  the  right  to  be  informed  of  the 
accusation  and  to  confront  the  accusers  and  witnesses  with  other 
testimony,  and  to  have  counsel  for  defense,  and  not  be  compelled  to 
give  self-incriminating  evidence,  or  to  pay  costs,  jail  fees,  or 
necessary  witness  fees  of  the  defense,  unless  found  guilty. 

Sec.  24.  Right  of  jury  trial  in  criminal  cases.  No  person  shall  be 
convicted  of  any  crime  but  by  the  unanimous  verdict  of  a  jury  in  open 
court.  The  Genera!  Assembly  may.  however,  provide  for  other  means 
of  trial  for  misdemeanors,  with  the  right  of  appeal  for  trial  de  novo. 

Sec.  25.  Right  of  jury  trial  in  civil  cases.  In  all  controversies  at  law 
respecting  property,  the  ancient  mode  of  trial  by  jury  is  one  of  the 
best  securities  of  the  rights  of  the  people,  and  shall  remain  sacred  and 
inviolable. 

Sec.  26.  Jury  service.  No  person  shall  be  excluded  from  jury 
service  on  account  of  sex.  race,  color,  religion,  or  national  origin. 

Sec.  27.  Bail,  fines,  and  punishments.  Excessive  bail  shall  not  be 
required,  nor  excessive  fines  imposed,  nor  cruel  or  unusual 
punishments  inflicted. 

Sec.  28.  Imprisonment  for  debt.  There  shall  be  no  imprisonment 
for  debt  in  this  State,  except  in  cases  of  fraud. 

Sec.  29.  Treason  against  the  Slate.  Treason  against  the  State  shall 
consist  only  of  levying  war  against  it  or  adhering  to  its  enemies  by 
giving  them  aid  and  comfort.  No  person  shall  be  convicted  of  treason 
unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on 
confession  in  open  court.  No  conviction  of  treason  or  attainder  shall 
work  corruption  of  blood  or  forfeiture. 

Sec.  30.  Militia  and  the  right  to  bear  arms.  A  well  regulated  militia 
being  necessary  to  the  security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed;  and,  as  standing  armies 
in  time  of  peace  are  dangerous  to  liberty,  they  shall  not  be 
maintained,  and  the  military  shall  be  kept  under  strict  subordination 
to.  and  governed  by.  the  civil  power.  Nothing  herein  shall  justify  the 
practice  of  carrying  concealed  weapons,  or  prevent  the  General 
Assembly  from  enacting  penal  statutes  against  that  practice. 

Sec.  31.  Quartering  of  soldiers.  No  soldier  shall  in  time  of  peace 
be  quartered  in  any  house  without  the  consent  of  the  owner,  nor  in 
time  of  war  but  in  a  manner  prescribed  by  law. 
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Sec.  32.  Exclusive  emolumenis.  No  person  or  set  of  persons  is 
entitled  to  exclusive  or  separate  emoluments  or  privileges  from  the 
community  but  in  consideration  of  public  services. 

Sec.  33.  Hereditaiy  emoluments  and  honors.  No  hereditary 
emoluments,  privileges,  or  honors  shall  be  granted  or  conferred  in 
this  State. 

Sec.  34.  Perpetuities  and  monopolies.  Perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free  state  and  shall  not  be  allowed. 

Sec.  35.    Recurrence     to     fundamental     principles.  A     frequent 

recurrence    to    fundamental    principles    is    absolutely    necessary    to 
preserve  the  blessings  of  liberty. 

Sec.  36.  Other  rights  of  (he  people.  The  enumeration  of  rights  in 
this  Article  shall  not  be  construed  to  impair  or  deny  others  retained  by 
the  people. 

ARTICLE  II 

LEGISLATIVE 

Section  1 .  Legislative  power.  The  legislative  power  of  the  State 
shall  be  vested  in  the  General  Assembly,  which  shall  consist  of  a 
Senate  and  a  House  of  Representatives. 

Sec.  2.  Number  of  Senators.  The  Senate  shall  be  composed  of  50 
Senators,  biennially  chosen  by  ballot. 

Sec.  3.  Senate  districts:  apportionment  of  Seriators.  The  Senators 
shall  be  elected  from  districts.  The  General  Assembly,  at  the  first 
regular  session  convening  after  the  return  of  every  decennial  census  of 
population  taken  by  order  of  Congress,  shall  revise  the  senate  districts 
and  the  apportionment  of  Senators  among  those  districts,  subject  to  the 
following  requirements: 

(1)  Each  Senator  shall  represent,  as  nearly  as  may  be,  an  equal 
number  of  inhabitants,  the  number  of  inhabitants  that  each  Senator 
represents  being  determined  for  this  purpose  by  dividing  the 
population  of  the  District  that  he  represents  by  the  number  of  Senators 
apportioned  to  that  district; 

(2)  Each  senate  district  shall  at  all  times  consist  of  contiguous 
territory; 
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(3)  No  county  shall  be  divided  in  the  formation  of  a  senate  district; 

(4)  When  estabiisiied.  the  senate  districts  and  the  apportionment  of 
Senators  shall  remain  unaltered  until  the  return  of  another  decennial 
census  of  population  taken  by  order  of  Congress. 

Sec.  4.  Number  of  Representatives.  The  House  of  Representatives 
shall  be  composed  of  120  Representatives,  biennially  chosen  by  ballot. 

Sec.  5.  Representative  disiricis;  apportionment  of  Representatives. 
The  Representatives  shall  be  elected  from  districts.  The  General 
Assembly,  at  the  first  regular  session  convening  after  the  return  of 
every  decennial  census  of  population  taken  by  order  of  Congress,  shall 
revise  the  representative  districts  and  the  apportionment  of 
Representatives  among  those  districts,  subject  to  the  following 
requirements: 

(1)  Each  Representative  shall  represent,  as  nearly  as  may  be,  an 
equal  number  of  inhabitants,  the  number  of  inhabitants  that  each 
Representative  represents  being  determined  for  this  purpose  by 
dividing  the  population  of  the  district  that  he  represents  by  the  number 
of  Representatives  apportioned  to  that  district; 

(2)  Each  representative  district  shall  at  all  times  consist  of 
contiguous  territory;  . 

(3)  No  county  shall  be  divided  in  the  formation  of  a  representative 
district; 

(4)  When  established,  the  representative  districts  and  the 
apportionment  of  Representatives  shall  remain  unaltered  until  the 
return  of  another  decennial  census  of  population  taken  by  order  of 
Congress. 

Sec.  6.  Qualifications  for  Senator.  Each  Senator,  at  the  time  of  his 
election,  shall  be  not  less  than  25  years  of  age,  shall  be  a  qualified 
voter  of  the  State,  and  shall  have  resided  in  the  State  as  a  citizen  for 
two  years  and  in  the  district  for  which  he  is  chosen  for  one  year 
immediately  preceding  his  election. 

Sec.  7.  Qualifications  for  Representative.  Each  Representative,  at 
the  time  of  his  election,  shall  be  a  qualified  voter  of  the  State,  and 
shall  have  resided  in  the  district  for  which  he  is  chosen  for  one  year 
immediately  preceding  his  election. 
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Sec.  8.  Eleciions.  The  election  for  members  of  the  General 
Assembly  shall  be  held  for  the  respective  districts  in  1972  and  every 
two  years  thereafter,  at  the  places  and  on  the  day  prescribed  by  law. 

Sec.  9.  Term  of  office.  The  term  of  office  of  Senators  and 
Representatives  shall  commence  on  the  first  day  of  January  next  after 
their  election. 

Sec.  10.  Vacancies.  Every  vacancy  occurring  in  the  membership  of 
the  General  Assembly  by  reason  of  death,  resignation,  or  other  cause 
shall  be  filled  in  the  manner  prescribed  by  law. 

Sec.  1 1 .    Sessions. 

(1)  Regular  Sessions.  The  General  Assembly  shall  meet  in  regular 
session  in  1973  and  every  two  years  thereafter  on  the  day  prescribed 
by  law.  Neither  house  shall  proceed  upon  public  business  unless  a 
majority  of  all  of  its  members  are  actually  present. 

(2)  E.xtra  sessions  on  legislative  call.  The  President  of  the  Senate 
and  the  Speaker  of  the  House  of  Representatives  shall  convene  the 
General  Assembly  in  extra  session  by  their  joint  proclamation  upon 
receipt  by  the  President  of  the  Senate  of  written  requests  therefor 
signed  by  three-fifths  of  all  the  members  of  the  Senate  and  upon 
receipt  by  the  Speaker  of  the  House  of  Representatives  of  written 
requests  therefor  signed  by  three-fifths  of  all  the  members  of  the 
House  of  Representatives. 

Sec.  12.  Oalh  of  members.  Each  member  of  the  General  Assembly, 
before  taking  his  seat,  shall  take  an  oath  or  affirmation  that  he  will 
support  the  Constitution  and  laws  of  the  United  States  and  the 
Constitution  of  the  State  of  North  Carolina,  and  will  faithfully 
discharge  his  duty  as  a  member  of  the  Senate  or  House  of 
Representatives. 

Sec.  13.  President  of  the  Senate.  The  Lieutenant  Governor  shall  be 
President  of  the  Senate  and  shall  preside  over  the  Senate,  but  shall 
have  no  vote  unless  the  Senate  is  equally  divided. 

Sec.  14.    Other  officers  of  the  Senate. 

(1)  President  Pro  Tempore  -  succession  to  presidency.  The  Senate 
shall  elect  from  its  membership  a  President  Pro  Tempore,  who  shall 
become  President  of  the  Senate  upon  the  failure  of  the  Lieutenant 
Governor-elect  to  qualify,  or  upon  succession  by  the  Lieutenant 
Governor  to  the  office  of  Governor,  or  upon  the  death,  resignation,  or 
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removal  from  office  of  the  President  of  the  Senate,   and  who  shall 
serve  until  the  expiration  of  his  term  of  office  as  Senator.  .       ■  >/ 

(2)  President  Pro  Tempore  -  temporary  succession.  During  the 
physical  or  mental  incapacity  of  the  President  of  the  Senate  to  perform 
the  duties  of  his  office,  or  during  the  absence  of  the  President  of  the 
Senate,  the  President  Pro  Tempore  shall  preside  over  the  Senate.        *"• 

(3)  Other  officers.    The  Senate  shall  elect  its  other  officers. 

Sec.  15.  Officers  of  the  House  of  Representatives.  The  House  of 
Representatives  shall  elect  its  Speaker  and  other  officers. 

Sec.  16.  Compensation  and  allowances.  The  members  and  officers 
of  the  General  Assembly  shall  receive  for  their  services  the 
compensation  and  allowances  prescribed  by  law.  An  increase  in  the 
compensation  or  allowances  of  members  shall  become  effective  at  the 
beginning  of  the  next  regular  session  of  the  General  Assembly 
following  the  session  at  which  it  was  enacted. 

Sec.  17.  Journals.  Each  house  shall  keep  a  journal  of  its 
proceedings,  which  shall  be  printed  and  made  public  immediately  after 
the  adjournment  of  the  General  Assembly. 

Sec.  18.  Protests.  Any  member  of  either  house  may  dissent  from 
and  protest  against  any  act  or  resolve  which  he  may  think  injurious  to 
the  public  or  to  any  individual,  and  have  the  reasons  of  his  dissent 
entered  on  the  journal. 

Sec.  19.  Record  votes.  Upon  motion  made  in  either  house  and 
seconded  by  one  fifth  of  the  members  present,  the  yeas  and  nays  upon 
any  question  shall  be  taken  and  entered  upon  the  journal. 

Sec.  20.  Powers  of  the  General  Assembly.  Each  house  shall  be 
judge  of  the  qualifications  and  elections  of  its  own  members,  shall  sit 
upon  its  own  adjournment  from  day  to  day.  and  shall  prepare  bills  to 
be  enacted  into  laws.  The  two  houses  may  jointly  adjourn  to  any 
future  day  or  other  place.  Either  house  may,  of  its  own  motion, 
adjourn  for  a  period  not  in  excess  of  three  days. 

Sec.  21.  Style  of  the  acts.  The  style  of  the  acts  shall  be:  "The 
General  Assembly  of  North  Carolina  enacts:". 

Sec.  22.  Action  on  bills.  All  bills  and  resolutions  of  a  legislative 
nature  shall  be  read  three  times  in  each  house  before  they  become 
laws,  and  shall  be  signed  by  the  presiding  officers  of  both  houses. 
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Sec.  23.  Revenue  bills.  No  laws  shall  be  enacted  to  raise  money  on 
the  credit  of  the  State,  or  to  pledge  the  faith  of  the  State  directly  or 
indirectly  for  the  payment  of  any  debt,  or  to  impose  any  tax  upon  the 
people  of  the  State,  or  to  allow  the  counties,  cities,  or  towns  to  do  so, 
unless  the  bill  for  the  purpose  shall  have  been  read  three  several  times 
in  each  house  of  the  General  Assembly  and  passed  three  several 
readings,  which  readings  shall  have  been  on  three  different  days,  and 
shall  have  been  agreed  to  by  each  house  respectively,  and  unless  the 
yeas  and  nays  on  the  second  and  third  readings  of  the  bill  shall  been 
entered  on  the  journal. 

Sec.  24.    Limitations  on  local,  private,  and  special  legislation. 

(1)  Prohibited  subjects.  The  General  Assembly  shall  not  enact  any 
local,  private,  or  special  act  or  resolution: 

(a)  Relating  to  health,  sanitation,  and  the  abatement  of  nuisances; 

(b)  Changing  the  names  of  cities,  towns,  and  townships; 

(c)  Authorizing  the  laying  out,  opening,  altering,  maintaining,  or 
discontinuing  of  highways,  streets,  or  alleys; 

(d)  Relating  to  ferries  or  bridges; 

(e)  Relating  to  non-navigable  streams; 

(f)  Relating  to  cemeteries; 

(g)  Relating  to  the  pay  of  jurors; 

(h)  Erecting  new  townships,  or  changing  township  lines,  or 
establishing  or  changing  the  lines  of  school  districts; 

(i)  Remitting  fines,  penalties,  and  forfeitures,  or  refunding 
moneys  legally  paid  into  the  public  treasury; 

(j)     Regulating  labor,  trade,  mining,  or  manufacturing; 

(k)  Extending  the  time  for  the  lev}'  or  collection  of  taxes  or 
otherwise  relieving  any  collector  of  taxes  from  the  due 
performance  of  his  official  duties  or  his  sureties  from  liability; 

(I)     Giving  effect  to  informal  wills  and  deeds; 

(m)  Granting  a  divorce  or  securing  alimony  in  any  individual  case; 
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(n)  Altering  the  name  of  any  person,  or  legitimating  any  person 
not  born  in  lawful  wedlock,  or  restoring  to  the  rights  of 
citizenship  any  person  convicted  of  a  felony. 

(2)  Repeals.  Nor  shall  the  General  Assembly  enact  any  such  local, 
private,  or  special  act  by  partial  repeal  of  a  general  law;  but  the 
General  Assembly  may  at  any  time  repeal  local,  private,  or  special 
laws  enacted  by  it. 

(3)  Prohibited  acts  void.  Any  local,  private,  or  special  act  or 
resolution  enacted  in  violation  of  the  provisions  of  this  Section  shall  be 
void. 

(4)  General  laws.  The  General  Assembly  may  enact  genera!  laws 
regulating  the  matters  set  out  in  this  Section. 

ARTICLE  III 

■  EXECUTIVE 

Section  1 .  Executive  power.  The  executive  power  of  the  State  shall 
be  vested  in  the  Governor. 

Sec.  2.  Governor  and  Lieutenant  Governor:  election,  term,  and 
qualifications. 

(1)  Election  and  term.  The  Governor  and  Lieutenant  Governor 
shall  be  elected  by  the  qualified  voters  of  the  State  in  1972  and  every 
four  years  thereafter,  at  the  same  time  and  places  as  members  of  the 
General  Assembly  are  elected.  Their  term  of  office  shall  be  four 
years  and  shall  commence  on  the  first  day  of  January  next  after  their 
election  and  continue  until  their  successors  are  elected  and  qualified. 

(2)  Qualifications.  No  person  shall  be  eligible  for  election  to  the 
office  of  Governor  or  Lieutenant  Governor  unless,  at  the  time  of  his 
election,  he  shall  have  attained  the  age  of  30  years  and  shall  have 
been  a  citizen  of  the  United  States  for  five  years  and  a  resident  of  this 
State  for  two  years  immediately  preceding  his  election.  No  person 
elected  to  the  Office  of  Governor  or  Lieutenant  Governor  shall  be 
eligible  for  election  to  more  than  two  consecutive  terms  of  the  same 
office. 

Sec.  3.      Succession  to  office  of  Govcinoi-. 

(I)  Succession  as  Governor.  The  Lieutenant  Governor-elect  shall 
become  Governor  upon  the  failure  of  the  Governor-elect  to  qualify. 
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The  Lieutenant  Governor  shall  become  Governor  upon  the  death, 
resignation,  or  removal  from  office  of  the  Governor.  The  further 
order  of  succession  to  the  office  of  Governor  shall  be  prescribed  by 
law.  A  successor  shall  serve  for  the  remainder  of  the  term  of  the 
Governor  whom  he  succeeds  and  until  a  new  Governor  is  elected  and 
qualified. 

(2)  Succession  as  Acting  Governor.  During  the  absence  of  the 
Governor  from  the  State,  or  during  the  physical  or  mental  incapacity 
of  the  Governor  to  perform  the  duties  of  his  office,  the  Lieutenant 
Governor  shall  be  Acting  Governor.  The  further  order  of  succession 
as  Acting  Governor  shall  be  prescribed  by  law. 

(3)  Physical  incapacity.  The  Governor  may.  by  a  written  statement 
filed  with  the  Attorney  General,  declare  that  he  is  physically  incapable 
of  performing  the  duties  of  his  office,  and  may  thereafter  in  the  same 
manner  declare  that  he  is  physically  capable  of  performing  the  duties 
of  his  office. 

(4)  Mental  incapacity.  The  mental  incapacity  of  the  Governor  to 
perform  the  duties  of  his  office  shall  be  determined  only  by  joint 
resolution  adopted  by  a  vote  of  two-thirds  of  all  the  members  of  each 
house  of  the  General  Assembly.  Thereafter,  the  mental  capacity  of 
the  Governor  to  perform  the  duties  of  his  office  shall  be  determined 
only  by  joint  resolution  adopted  by  a  vote  of  a  majority  of  all  the 
members  of  each  house  of  the  General  Assembly.  In  all  cases,  the 
General  Assembly  shall  give  the  Governor  such  notice  as  it  may  deem 
proper  and  shall  allow  him  an  opportunity  to  be  heard  before  a  joint 
session  of  the  General  Assembly  before  it  takes  final  action.  When 
the  General  Assembly  is  not  in  session,  the  Council  of  State,  a 
majority  of  its  members  concurring,  may  convene  it  in  extra  session 
for  the  purpose  of  proceeding  under  this  paragraph. 

(5)  Impeachment.  Removal  of  the  Governor  from  office  for  any 
other  cause  shall  be  by  impeachment. 

Sec.  4.  Oath  of  office  for  Governor.  The  Governor,  before 
entering  upon  the  duties  of  his  office,  shall,  before  any  Justice  of  the 
Supreme  Court,  take  an  oath  or  affirmation  that  he  will  support  the 
Constitution  and  laws  of  the  United  States  and  of  the  State  of  North 
Carolina,  and  that  he  will  faithfully  perform  the  duties  pertaining  to 
the  office  of  governor.  . 
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Sec.  5.      Dalies  of  Governor.  .    ^    .    ;   :.■..  •      v-     "^- ,■     i    :;;' ' 

(1)  Residence.  The  Governor  shall  reside  at  the  seat  of  government 
of  this  State. 

(2)  Informaiion  to  General  Assembly.  The  Governor  shall  from 
time  to  time  give  the  General  Assembly  information  of  the  affairs  of 
the  State  and  recommend  to  their  consideration  such  measures  as  he 
shall  deem  expedient. 

(3)  Budget.  The  Governor  shall  prepare  and  recommend  to  the 
General  Assembly  a  comprehensive  budget  of  the  anticipated  revenue 
and  proposed  expenditures  of  the  State  for  the  ensuing  fiscal  period. 
The  budget  as  enacted  by  the  General  Assembly  shall  be  administered 
by  the  Governor. 

The  total  expenditures  of  the  State  for  the  fiscal  period  covered  by 
the  budget  shall  not  exceed  the  total  of  receipts  during  that  fiscal 
period  and  the  surplus  remaining  in  the  State  Treasury  at  the 
beginning  of  the  period.  To  insure  that  the  State  does  not  incur  a 
deficit  for  any  fiscal  period,  the  Governor  shall  continually  survey  the 
collection  of  the  revenue  and  shall  effect  the  necessary  economies  in 
State  expenditures,  after  first  making  adequate  provision  for  the 
prompt  payment  of  the  principal  of  and  interest  on  bonds  and  notes  of 
the  State  according  to  their  terms,  whenever  he  determines  that 
receipts  during  the  fiscal  period,  when  added  to  any  surplus  remaining 
in  the  State  Treasury  at  the  beginning  of  the  period,  will  not  be 
sufficient  to  meet  budgeted  expenditures.  This  section  shall  not  be 
construed  to  impair  the  power  of  the  State  to  issue  its  bonds  and  notes 
within  the  limitations  imposed  in  Article  V  of  this  Constitution,  nor  to 
impair  the  obligation  of  bonds  and  notes  of  the  State  now  outstanding 
or  issued  hereafter.  ;  ^  ,- .  ■  .  . 

(4)  Execution  of  laws.  The  Governor  shall  take  care  that  the  laws 
be  faithfully  executed. 

(5)  Commander  in  Chief  The  Governor  shall  be  Commander  in 
Chief  of  the  military  forces  of  the  State  except  when  they  shall  be 
called  into  the  service  of  the  United  States. 

(6)  Clemency.  The  Governor  may  grant  reprieves,  commutations, 
and  pardons,  after  conviction,  for  all  offenses  (except  in  cases  of 
impeachment),  upon  such  conditions  as  he  may  think  proper,  subject 
to  regulations  prescribed  by  law  relative  to  the  manner  of  applying  for 
pardons.  The  terms  reprieves,  commutations,  and  pardons  shall  not 
include  paroles. 
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(7)  Extra  sessions.  The  Governor  may.  on  extraordinary 
occasions,  by  and  with  the  advice  of  the  Council  of  State,  convene  the 
General  Assembly  in  extra  session  by  his  proclamation,  stating  therein 
the  purpose  or  purposes  for  which  they  are  thus  convened. 

(8)  Appolntmenis.  The  Governor  shall  nominate  and  by  and  with 
the  advice  and  consent  of  a  majority  of  the  Senators  appoint  ail  officers 
whose  appointments  are  not  otherwise  provided  for. 

(9)  Information.  The  Governor  may  at  any  time  require 
information  in  writing  from  the  head  of  any  administrative  department 
or  agency  upon  any  subject  relating  to  the  duties  of  his  office. 

(10)  Administrative  reorganization.  The  General  Assembly  shall 
prescribe  the  functions,  powers,  and  duties  of  the  administrative 
departments  and  agencies  of  the  State  and  may  alter  them  from  time  to 
time,  but  the  Governor  may  make  such  changes  in  the  allocation  of 
offices  and  agencies  and  in  the  allocation  of  those  functions,  powers, 
and  duties  as  he  considers  necessary  for  efficient  administration.  If 
those  changes  affect  existing  law,  they  shall  be  set  forth  in  executive 
orders,  which  shall  be  submitted  to  the  General  Assembly  not  later 
than  the  sixtieth  calendar  day  of  its  session,  and  shall  become  effective 
and  shall  have  the  force  of  law  upon  adjournment  sine  die  of  the 
session,  unless  specifically  disapproved  by  resolution  of  either  house 
of  the  General  Assembly  or  specifically  modified  by  joint  resolution  of 
both  houses  of  the  General  Assembly. 

Sec.  6.  Duties  of  the  Lieutenant  Governor.  The  Lieutenant 
Governor  shall  be  President  of  the  Senate,  but  shall  have  no  vote 
unless  the  Senate  is  equally  divided.  He  shall  perform  such  additional 
duties  as  the  General  Assembly  or  the  Governor  may  assign  to  him. 
He  shall  receive  the  compensation  and  allowances  prescribed  by  law. 

Sec.  7.      Other  elective  officers. 

(1)  Officers.  A  Secretary  of  State,  an  Auditor,  a  Treasurer,  a 
Superintendent  of  Public  Instruction,  an  Attorney  General,  a 
Commissioner  of  Agriculture,  a  Commissioner  of  Labor,  and  a 
Commissioner  of  Insurance  shall  be  elected  by  the  qualified  voters  of 
the  State  in  1972  and  every  four  years  thereafter,  at  the  same  time  and 
places  as  members  of  the  General  Assembly  are  elected.  Their  term 
of  office  shall  be  four  years  and  shall  commence  on  the  first  day  of 
January  next  after  their  election  and  continue  until  their  successors  are 
elected  and  qualified. 
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(2)  Duties.    Their  respective  duties  shall  be  prescribed  by  law. 

(3)  Vacancies.  If  the  office  of  any  of  these  officers  is  vacated  by 
death,  resignation,  or  otherwise,  it  shall  be  the  duty  of  the  Governor 
to  appoint  another  to  serve  until  his  successor  is  elected  and  qualified. 
Every  such  vacancy  shall  be  filled  by  election  at  the  first  election  for 
members  of  the  General  Assembly  that  occurs  more  than  60  days  after 
the  vacancy  has  taken  place,  and  the  person  chosen  shall  hold  the 
office  for  the  remainder  of  the  unexpired  term  fixed  in  this  Section. 
When  a  vacancy  occurs  in  the  office  of  any  of  the  officers  named  in 
this  Section  and  the  term  expires  on  the  first  day  of  January 
succeeding  the  next  election  for  members  of  the  General  Assembly, 
the  Governor  shall  appoint  to  fill  the  vacancy  for  the  unexpired  term 
of  the  office.  .-  -  .».->;..>;;     -^    ;.  vv     - 

(4)  Interim  officers.  Upon  the  occurrence  of  a  vacancy  in  the  office 
of  any  one  of  these  officers  for  any  of  the  causes  stated  in  the 
preceding  paragraph,  the  Governor  may  appoint  an  interim  officer  to 
perform  the  duties  of  that  office  until  a  person  is  appointed  or  elected 
pursuant  to  this  Section  to  fill  the  vacancy  and  is  qualified. 

(5)  Acting  officers.  During  the  physical  or  mental  incapacity  of  any 
one  of  these  officers  to  perform  the  duties  of  his  office,  as  determined 
pursuant  to  this  Section,  the  duties  of  his  office  shall  be  performed  by 
an  acting  officer  who  shall  be  appointed  by  the  Governor. 

(6)  Determination  of  incapacity.  The  General  Assembly  shall  by 
law  prescribe  with  respect  to  those  officers,  other  than  the  Governor, 
whose  offices  are  created  by  this  Article,  procedures  for  determining 
the  physical  or  mental  incapacity  of  any  officer  to  perform  the  duties 
of  his  office,  and  for  determining  whether  an  officer  who  has  been 
temporarily  incapacitated  has  sufficiently  recovered  his  physical  or 
mental  capacity  to  perform  the  duties  of  his  office.  Removal  of  those 
officers  from  office  for  any  other  cause  shall  be  by  impeachment. 

(7)  Special  Qualifications  for  Attorney  General.  Only  persons  duly 
authorized  to  practice  law  in  the  courts  of  this  State  shall  be  eligible 
for  appointment  or  election  as  Attorney  General. 

Sec.  8.  Council  of  State.  The  Council  of  State  shall  consist  of  the 
officers  whose  offices  are  established  by  this  Article. 

Sec.  9.  Compensation  and  allowances.  The  officers  whose  offices 
are  established  by  this  Article  shall  at  stated  periods  receive  the 
compensation  and  allowances  prescribed  by  law.  which  shall  not  be 
diminished  during  the  time  for  which  they  have  been  chosen. 
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Sec.  10.  Seal  of  Stale.  There  shall  be  a  seal  of  the  State,  which 
shall  be  kept  by  the  Governor  and  used  by  him  as  occasion  may 
require,  and  shall  be  called  "The  Great  Seal  of  the  State  of  North 
Carolina".  All  grants  or  commissions  shall  be  issued  in  the  name  and 
by  the  authority  of  the  State  of  North  Carolina,  sealed  with  "The 
Great  Seal  of  the  State  of  North  Carolina",  and  signed  by  the 
Governor. 

Sec.  11.  Adminisirative  departmcnis.  Not  later  than  July  1.  1975. 
all  administrative  departments,  agencies,  and  offices  of  the  State  and 
their  respective  functions,  powers,  and  duties  shall  be  allocated  by  law 
among  and  within  not  more  than  25  principal  administrative 
departments  so  as  to  group  them  as  far  as  practicable  according  to 
major  purposes.  Regulatory,  quasi-judicial,  and  temporary  agencies 
may,  but  need  not.  be  allocated  within  a  principal  department. 

ARTICLE  IV 

JUDICIAL 

Section  1.  Judicial  power.  The  judicial  power  of  the  State  shall, 
except  as  provided  in  Section  3  of  this  Article,  be  vested  in  a  Court  for 
the  Trial  of  Impeachments  and  in  a  General  Court  of  Justice.  The 
General  Assembly  shall  have  no  power  to  deprive  the  judicial 
department  of  any  power  or  jurisdiction  that  rightfully  pertains  to  it  as 
a  coordinate  department  of  the  government,  nor  shall  it  establish  or 
authorize  any  courts  other  than  as  permitted  by  this  Article. 

Sec.  2.  General  Couri  of  Justice.  The  General  Court  of  .Justice 
shall  constitute  a  unified  judicial  system  for  purposes  of  jurisdiction, 
operation,  and  administration,  and  shall  consist  of  an  Appellate 
Division,  a  Superior  Court  Division,  and  a  District  Court  Division. 

Sec.  3.  Judicial  powers  of  administrative  agencies.  The  General 
Assembly  may  vest  in  administrative  agencies  established  pursuant  to 
law  such  judicial  powers  as  may  be  reasonably  necessary  as  an 
incident  to  the  accomplishment  of  the  purposes  for  which  the  agencies 
were  created.  Appeals  from  administrative  agencies  shall  be  to  the 
General  Court  of  Justice. 

Sec.  4.  Court  for  the  Trial  of  Impeachments.  The  House  of 
Representatives  solelv  shall  have  the  power  of  impeaching.  The  Court 
for  the  Trial  of  Impeachments  shall  be  the  Senate.  When  the 
Governor  or  Lieutenant  Governor  is  impeached,  the  Chief  Justice  shall 
preside  over  the  Court.  A  majority  of  members  shall  be  necessary  to 
a  quorum,  and  no  person  shall  be  convicted  without  the  concurrence 
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of  two-thirds  of  the  Senators  present.  Judgment  upon  conviction  shall 
not  extend  beyond  removal  from  and  disqualification  to  hold  office  in 
this  State,  but  the  party  shall  be  liable  to  indictment  and  punishment 
according  to  law.    --"f'        .:  v    ^     ■<.   .    -    :.,,.. 

Sec.  5.  Appellate  division.  The  Appellate  Division  of  the  General 
Court  of  Justice  shall  consist  of  the  Supreme  Court  and  the  Court  of 
Appeals. 

Sec.  6.      Supreme  Court. 

(1)  Membership.  The  Supreme  Court  shall  consist  of  a  Chief 
Justice  and  six  Associate  Justices,  but  the  General  Assembly  may 
increase  the  number  of  Associate  Justices  to  not  more  than  eight.  In 
the  event  the  Chief  Justice  is  unable,  on  account  of  absence  or 
temporary  incapacity,  to  perform  any  of  the  duties  placed  upon  him, 
the  senior  Associate  Justice  available  may  discharge  these  duties. 

(2)  Sessions  of  the  Supreme  Court.  The  sessions  of  the  Supreme 
Court  shall  be  held  in  the  City  of  Raleigh  unless  otherwise  provided 
by  the  General  Assembly. 

Sec.  7.  Court  of  Appeals.  The  structure,  organization,  and 
composition  of  the  Court  of  Appeals  shall  be  determined  by  the 
General  Assembly.  The  Court  shall  have  not  less  than  five  members, 
and  may  be  authorized  to  sit  in  divisions,  or  other  than  en  banc. 
Sessions  of  the  Court  shall  be  held  at  such  times  and  places  as  the 
General  Assembly  may  prescribe. 

Sec.  8.  Retiretnent  of  Justices  and  Judges.  The  General  Assembly 
shall  provide  by  general  law  for  the  retirement  of  Justices  and  Judges 
of  the  General  Court  of  Justice,  and  may  provide  for  the  temporary 
recall  of  any  retired  Justice  or  Judge  to  serve  on  the  court  or  courts  of 
the  division  from  which  he  was  retired.  The  General  Assembly  shall 
also  prescribe  maximum  age  limits  for  service  as  a  Justice  or  Judge. 

Sec.  9.      Superior  Courts. 

(1)  Superior  Court  districts.  The  General  Assembly  shall,  from 
time  to  time,  divide  the  State  into  a  convenient  number  of  Superior 
Court  judicial  districts  and  shall  provide  for  the  election  of  one  or 
more  Superior  Court  Judges  for  each  district.  Each  regular  Superior 
Court  Judge  shall  reside  in  the  district  for  which  he  is  elected.  The 
General  Assembly  may  provide  by  general  law  for  the  selection  or 
appointment  of  special  or  emergency  Superior  Court  Judges  not 
selected  for  a  particular  judicial  district. 
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(2)  Open  ai  all  limes:  sessions  for  irial  of  cases.  The  Superior 
Courts  shall  be  open  at  all  times  for  the  transaction  of  all  business 
except  the  trial  of  issues  of  fact  requiring  a  jury.  Regular  trial 
sessions  of  the  Superior  Court  shall  be  held  at  times  fixed  pursuant  to 
a  calendar  of  courts  promulgated  by  the  Supieme  Court.  At  least  two 
sessions  for  the  trial  of  jury  cases  shall  be  held  annually  in  each 
county. 

(3)  Clerks.  A  Clerk  of  the  Superior  Court  for  each  county  shall  be 
elected  for  a  term  of  four  years  by  the  qualified  voters  thereof,  at  the 
same  time  and  places  as  members  of  the  General  Assembly  are 
elected.  If  the  office  of  Clerk  of  the  Superior  Court  becomes  vacant 
otherwise  than  by  the  expiration  of  the  term,  or  if  the  people  fail  to 
elect,  the  senior  regular  resident  Judge  of  the  Superior  Court  serving 
the  county  shall  appoint  to  fill  the  vacancy  until  an  election  can  be 
regularly  held. 

Sec.  10.  District  Courts.  The  Genera!  Assembly  shall,  from  time  to 
time,  divide  the  State  into  a  convenient  number  of  local  court  districts 
and  shall  prescribe  where  the  District  Courts  shall  sit.  but  a  District 
Court  must  sit  in  at  least  one  place  in  each  county.  District  Judges 
shall  be  elected  for  each  district  for  a  term  of  four  years,  in  a  manner 
prescribed  by  law.  When  more  than  one  District  Judge  is  authorized 
and  elected  for  a  district,  the  Chief  Justice  of  the  Supreme  Court  shall 
designate  one  of  the  judges  as  Chief  District  Judge.  Every  District 
Judge  shall  reside  in  the  district  for  which  he  is  elected.  For  each 
county,  the  senior  regular  resident  Judge  of  the  Superior  Court 
serving  the  county  shall  appoint  for  a  term  of  two  years,  from 
nominations  submitted  by  the  Clerk  of  the  Superior  Court  of  the 
county,  one  or  more  Magistrates  who  shall  be  officers  of  the  District 
Court.  The  number  of  District  Judges  and  Magistrates  shall,  from 
time  to  time,  be  determined  by  the  General  Assembly.  Vacancies  in 
the  office  of  District  Judge  shall  be  filled  for  the  unexpired  term  in  a 
manner  prescribed  by  law.  Vacancies  in  the  office  of  Magistrate  shall 
be  filled  for  the  unexpired  term  in  the  manner  provided  for  original 
appointment  to  the  office. 

Sec.  1 1 .  Assignment  of  Judges.  The  Chief  Justice  of  the  Supreme 
Court,  acting  in  accordance  with  rules  of  the  Supreme  Court,  shall 
make  assignments  of  Judges  of  the  Superior  Court  and  may  transfer 
District  Judges  from  one  district  to  another  for  temporary  or 
specialized  duty.  The  principle  of  lotating  Superior  Court  Judges 
among  the  various  districts  of  a  division  is  a  salutary  one  and  shall  be 
observed.  For  this  purpose  the  General  Assembly  may  divide  the 
State  into  a  number  of  judicial  divisions.  Subject  to  the  general 
supervision  of  the  Chief  Justice  of  the  Supreme  Court,  assignment  of 
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District  Judges  within  each  local  court  district  shall  be  made  by  the 
Chief  District  Judge.      ,.     ^    :,,     ,,,  ,    ,.         ,.  , 

Sec.  12.    Jurisdiction  of  the  General  Court  of  Justice.  '     ■  .■•£ 

(1)  Supreme  Court.  The  Supreme  Court  shall  have  jurisdiction  to 
review  upon  appeal  any  decision  of  the  courts  below,  upon  any  matter 
of  law  or  legal  inference.  The  jurisdiction  of  the  Supreme  Court  over 
"issues  of  fact"  and  "questions  of  fact"  shall  be  the  same  exercised  by 
it  prior  to  the  adoption  of  this  Article,  and  the  Court  may  issue  any 
remedial  writs  necessary  to  give  it  general  supervision  and  control 
over  the  proceedings  of  the  other  courts.  The  Supreme  Court  also  has 
jurisdiction  to  review,  when  authorized  by  law,  direct  appeals  from  a 
final  order  or  decision  of  the  North  Carolina  Utilities  Commission. 

(2)  Court  of  Appeals.  The  Court  of  Appeals  shall  have  such 
appellate  jurisdiction  as  the  General  Assembly  may  prescribe. 

(3)  Superior  Court.  Except  as  otherwise  provided  by  the  General 
Assembly,  the  Superior  Court  shall  have  original  general  jurisdiction 
throughout  the  State.  The  Clerks  of  the  Superior  Court  shall  have 
such  jurisdiction  and  powers  as  the  General  Assembly  shall  prescribe 
by  general  law  uniformly  applicable  in  every  county  of  the  State. 

(4)  District  Courts;  Magistrates.  The  General  Assembly  shall,  by 
general  law  uniformly  applicable  in  every  local  court  district  of  the 
State,  prescribe  the  jurisdiction  and  powers  of  the  District  Courts  and 
Magistrates. 

(5)  Waiver.  The  General  Assembly  may  by  general  law  provide 
that  the  jurisdictional  limits  may  be  waived  in  civil  cases. 

(6)  Appeals.  The  General  Assembly  shall  by  general  law  provide  a 
proper  system  of  appeals.  Appeals  from  Magistrates  shall  be  heard  de 
novo,  with  the  right  of  trial  by  jury  as  defined  in  this  Constitution  and 
the  laws  of  this  State. 

Sec.  13.    Forms  of  action;  rules  of  procedure. 

(1)  Forms  of  action.  There  shall  be  in  this  State  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  or  the  redress 
of  private  wrongs,  which  shall  be  denominated  a  civil  action,  and  in 
which  there  shall  be  a  right  to  have  issues  of  fact  tried  before  a  jury. 
Every  action  prosecuted  by  the  people  of  the  State  as  a  party  against  a 
person  charged  with  a  public  offense,  for  the  punishment  thereof, 
shall  be  termed  a  criminal  action. 
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(2)  Rules  of  procedure.  The  Supreme  Court  shall  have  exclusive 
authority  to  make  rules  of  procedure  and  practice  for  the  Appellate 
Division.  The  General  Assembly  may  make  rules  of  procedure  and 
practice  for  the  Superior  Court  and  District  Court  Divisions,  and  the 
General  Assembly  may  delegate  this  authority  to  the  Supreme  Court. 
No  rule  of  procedure  or  practice  shall  abridge  substantive  rights  or 
abrogate  or  limit  the  right  of  trial  by  jury.  If  the  General  Assembly 
should  delegate  to  the  Supreme  Court  the  rule-making  power,  the 
General  Assembly  may.  nevertheless,  alter,  amend,  or  repeal  any  rule 
of  procedure  or  practice  adopted  by  the  Supreme  Court  for  the 
Superior  Court  or  District  Court  Divisions. 

Sec.  14.  Waiver  of  juiy  irial.  In  all  issues  of  fact  joined  in  any 
court,  the  parties  in  any  civil  case  may  waive  the  right  to  have  the 
issues  determined  by  a  jury,  in  which  case  the  finding  of  the  judge 
upon  the  facts  shall  have  the  force  and  effect  of  a  verdict  by  a  jury. 

Sec.  15.  Administration.  The  General  Assembly  shall  provide  for 
an  administrative  office  of  the  courts  to  carry  out  the  provisions  of  this 
Article. 

Sec.  16.  Terms  of  office  and  election  of  Justices  of  the  Supreme 
Court,  Judges  of  (he  Court  of  Appeals,  and  Judges  of  the  Superior  Court. 
Justices  of  the  Supreme  Court.  Judges  of  the  Court  of  Appeals,  and 
regular  Judges  of  the  Superior  Court  shall  be  elected  by  the  qualified 
voters  and  shall  hold  office  for  terms  of  eight  years  and  until  their 
successors  are  elected  and  qualified.  Justices  of  the  Supreme  Court 
and  Judges  of  the  Court  of  Appeals  shall  be  elected  by  the  qualified 
voters  of  the  State.  Regular  Judges  of  the  Superior  Court  may  be 
elected  by  the  qualified  voters  of  the  State  or  by  the  voters  of  their 
respective  districts,  as  the  General  Assembly  may  prescribe. 

Sec.  17.    Removal  of  Judges,  Magistrates  aiid  Clerks. 

(1)  Removal  of  Judges  by  the  General  Assembly.  Any  Justice  or 
Judge  of  the  General  Court  of  Justice  may  be  removed  from  office  for 
mental  or  physical  incapacity  by  joint  resolution  of  two-thirds  of  all 
the  members  of  each  house  of  the  General  Assembly.  Any  Justice  or 
Judge  against  whom  the  General  Assembly  may  be  about  to  proceed 
shall  receive  notice  thereof,  accompanied  by  a  copy  of  the  causes 
alleged  for  his  removal,  at  least  20  days  before  the  day  on  which 
either  house  of  the  General  Assembly  shall  act  thereon.  Removal 
from  office  by  the  General  Assembly  for  any  other  cause  shall  be  by 
impeachment. 
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(2)  Additional  method  of  removal  of  Judges.  The  General  Assembly 
shall  prescribe  a  procedure,  in  addition  to  impeachment  and  address 
set  forth  in  this  Section,  for  the  removal  of  a  Justice  or  Judge  of  the 
General  Court  of  Justice  for  mental  or  physical  incapacity  interfering 
with  the  performance  of  his  duties  which  is.  or  is  likely  to  become, 
permanent,  and  for  the  censure  and  removal  of  a  Justice  or  Judge  of 
the  General  Court  of  Justice  for  wilful  misconduct  in  office,  wilful  and 
persistent  failure  to  perform  his  duties,  habitual  intemperance, 
conviction  of  a  crime  involving  moral  turpitude,  or  conduct  prejudicial 
to  the  administration  of  justice  that  brings  the  judicial  office  into 
disrepute. 

(3)  Removal  of  Magistrates.  The  General  Assembly  shall  provide 
by  general  law  for  the  removal  of  Magistrates  for  misconduct  or 
mental  or  physical  incapacity. 

(4)  Removal  of  Clerks.  Any  Clerk  of  the  Superior  Court  may  be 
removed  from  office  for  misconduct  or  mental  or  physical  incapacity 
by  the  senior  regular  resident  Superior  Court  Judge  serving  the 
county.  Any  Clerk  against  whom  proceedings  are  instituted  shall 
receive  written  notice  of  the  charges  against  him  at  least  10  days 
before  the  hearing  upon  the  charges.  Any  Clerk  so  removed  from 
office  shall  be  entitled  to  an  appeal  as  provided  by  law. 

Sec.  18.    District  Attorney  and  Prosecutorial  Districts. 

(1)  District  Attorneys.  The  General  Assembly  shall,  from  time  to 
time,  divide  the  State  into  a  convenient  number  of  prosecutorial 
districts,  for  each  of  which  a  District  Attorney  shall  be  chosen  for  a 
term  of  four  years  by  the  qualified  voters  thereof,  at  the  same  time  and 
places  as  members  of  the  General  Assembly  are  elected.  Only 
persons  duly  authorized  to  practice  law  in  the  courts  of  this  State  shall 
be  eligible  for  election  or  appointment  as  a  District  Attorney.  The 
District  Attorney  shall  advise  the  officers  of  justice  in  his  district,  be 
responsible  for  the  prosecution  on  behalf  of  the  State  of  all  criminal 
actions  in  the  Superior  Courts  of  his  district,  perform  such  duties 
related  to  appeals  therefrom  as  the  Attorney  General  may  require,  and 
perform  such  other  duties  as  the  General  Assembly  may  prescribe. 

(2)  Prosecution  in  District  Court  Division.  Criminal  actions  in  the 
District  Court  Division  shall  be  prosecuted  in  such  manner  as  the 
General  Assembly  may  prescribe  by  general  law  uniformly  applicable 
in  every  local  court  district  of  the  State. 

Sec.  19.  Vacancies.  Unless  otherwise  provided  in  this  Article,  all 
vacancies  occurring  in  the  offices  provided  for  by  this  Article  shall  be 
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filled  by  appointment  of  the  Governor,  and  the  appointees  shall  hold 
their  places  until  the  next  election  for  members  of  the  General 
Assembly  that  is  held  more  than  60  days  after  the  vacancy  occurs, 
when  elections  shall  be  held  to  till  the  offices.  When  the  unexpired 
term  of  any  of  the  offices  named  in  this  Article  of  the  Constitution  in 
which  a  vacancy  has  occurred,  and  in  which  it  is  herein  provided  that 
the  Governor  shall  fill  the  vacancy,  expires  on  the  first  day  of  January 
succeeding  the  next  election  for  members  of  the  General  Assembly, 
the  Governor  shall  appoint  to  fill  that  vacancy  for  the  unexpired  term 
of  the  office.  If  any  person  elected  or  appointed  to  any  of  these  offices 
shall  fail  to  qualify,  the  office  shall  be  appointed  to,  held  and  filled  as 
provided  in  case  of  vacancies  occurring  therein.  All  incumbents  of 
these  offices  shall  hold  until  their  successors  are  qualified. 

Sec.  20.  Revenues  and  expenses  of  the  judicial  department.  The 
General  Assembly  shall  provide  for  the  establishment  of  a  schedule  of 
court  fees  and  costs  which  shall  be  uniform  throughout  the  State 
within  each  division  of  the  General  Court  of  Justice.  The  operating 
expenses  of  the  judicial  department,  other  than  compensation  to 
process  servers  and  other  locally  paid  non-judicial  officers,  shall  be 
paid  from  State  funds. 

Sec.  21.  Fees,  salaries  and  emoluments.  The  General  Assembly 
shall  prescribe  and  regulate  the  fees,  salaries,  and  emoluments  of  all 
officers  provided  for  in  this  Article,  but  the  salaries  of  Judges  shall  not 
be  diminished  during  their  continuance  in  office.  In  no  case  shall  the 
compensation  of  any  Judge  or  Magistrate  be  dependent  upon  his 
decision  or  upon  the  collection  of  costs. 

Sec.  22.  Qualification  of  Justices  and  Judges.  Only  persons  duly 
authorized  to  practice  law  in  the  courts  of  this  State  shall  be  eligible 
for  election  or  appointment  as  a  Justice  of  the  Supreme  Court,  Judge 
of  the  Court  of  Appeals.  Judge  of  the  Superior  Court,  or  Judge  of 
District  Court.  This  section  shall  not  apply  to  persons  elected  to  or 
serving  in  such  capacities  on  or  before  January  I.  1981. 

ARTICLE  V 

FINANCE 

Section  I.  No  capitation  tax  to  be  levied.  No  poll  or  capitation  tax 
shall  be  levied  by  the  General  Assemblv  or  by  any  county,  city  or 
town,  or  other  taxing  unit. 
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Sec.  2.      State  and  local  taxation.  '      ' ;^:''. 

(1)  Power  of  taxation.  The  power  of  taxation  shall  be  exercised  in 
a  just  and  equitable  manner,  for  public  purposes  only,  and  shall  never 
be  surrendered,  suspended,  or  contracted  away.      ■         ■  ;  ' 

(2)  Classification.  Only  the  General  Assembly  shall  have  the 
power  to  classify  property  for  taxation,  which  power  shall  be  exercised 
only  on  a  State-wide  basis  and  shall  not  be  delegated.  No  class  of 
property  shall  be  taxed  except  by  uniform  rule,  and  every  classification 
shall  be  made  by  general  law  uniformly  applicable  in  every  county, 
city  and  town,  and  other  unit  of  local  government. 

(3)  E.xemptions.  Property  belonging  to  the  State,  counties,  and 
municipal  corporations  shall  be  exempt  from  taxation.  The  General 
Assembly  may  exempt  cemeteries  and  property  held  for  educational, 
scientific,  literary,  cultural,  charitable,  or  religious  purposes,  and,  to 
a  value  not  exceeding  $300,  any  personal  property.  The  General 
Assembly  may  exempt  from  taxation  not  exceeding  $1,000  in  value  of 
property  held  and  used  as  the  place  of  residence  of  the  owner.  Every 
exemption  shall  be  on  a  State-wide  basis  and  shall  be  made  by  general 
law  uniformly  applicable  in  every  county,  city  and  town,  and  other 
unit  of  local  government.  No  taxing  authority  other  than  the  General 
Assembly  may  grant  exemptions,  and  the  General  Assembly  shall  not 
delegate  the  powers  accorded  to  it  by  this  subsection.     ■ 

(4)  Special  lax  areas.  Subject  to  the  limitations  imposed  by  Section 
4,  the  General  Assembly  may  enact  general  laws  authorizing  the 
governing  body  of  any  county,  city,  or  town  to  define  territorial  areas 
and  to  levy  taxes  within  those  areas,  in  addition  to  those  levied 
throughout  the  county,  city,  or  town,  in  order  to  finance,  provide,  or 
maintain  services,  facilities,  and  functions  in  addition  to  or  to  a 
greater  extent  than  those  financed,  provided,  or  maintained  for  the 
entire  county,  city,  or  town. 

(5)  Purposes  of  property  tax.  The  General  Assembly  shall  not 
authorize  any  county,  city  or  town,  special  district,  or  other  unit  of 
local  government  to  levy  taxes  on  property,  except  for  purposes 
authorized  by  general  law  uniformly  applicable  throughout  the  State, 
unless  the  tax  is  approved  by  a  majority  of  the  qualified  voters  of  the 
unit  who  vote  thereon. 

(6)  Income  tax.  The  rate  of  tax  on  incomes  shall  not  in  any  case 
exceed  ten  percent,  and  there  shall  be  allowed  personal  exemptions 
and  deductions  so  that  only  net  incomes  are  taxed. 
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(7)  Contracts.  The  General  Assembly  may  enact  laws  whereby  the 
State,  any  county,  city  or  town,  and  any  other  public  corporation  may 
contract  with  and  appropriate  money  to  any  person,  association,  or 
corporation  for  the  accomplishment  of  public  purposes  only. 

Sec.  3.      Umitalions  uport  the  increase  of  State  debt. 

(1)  Authorized  purposes;  two-thirds  limitation.  The  General 
Assembly  shall  have  no  power  to  contract  debts  secured  by  a  pledge  of 
the  faith  and  credit  of  the  State,  unless  approved  by  a  majority  of  the 
qualified  voters  of  the  State  who  vote  thereon,  except  for  the  following 
purposes: 

(a)  to  fund  or  refund  a  valid  existing  debt; 

(b)  to  supply  an  unforeseen  deficiency  in  the  revenue; 

(c)  to  borrow  in  anticipation  of  the  collection  of  taxes  due  and 
payable  within  the  current  fiscal  year  to  an  amount  not 
exceeding  50  per  cent  of  such  taxes; 

(d)  to  suppress  riots  or  insurrections,  or  to  repel  invasions; 

(e)  to  meet  emergencies  immediately  threatening  the  public  health 
or  safety,  as  conclusively  determined  in  writing  by  the 
Governor; 

(f)  for  any  other  lawful  purpose,  to  the  extent  of  two-thirds  of  the 
amount  by  which  the  State's  outstanding  indebtedness  shall 
have  been  reduced  during  the  next  preceding  biennium. 

(2)  Gift  or  loan  of  credit  regulated.  The  General  Assembly  shall 
have  no  power  to  give  or  lend  the  credit  of  the  State  in  aid  of  any 
person,  association,  or  corporation,  except  a  corporation  in  which  the 
State  has  a  controlling  interest,  unless  the  subject  is  submitted  to  a 
direct  vote  of  the  people  of  the  State,  and  is  approved  by  a  majority  of 
the  qualified  voters  who  vote  thereon. 

(3)  Definitions.  A  debt  is  incurred  within  the  meaning  of  this 
Section  when  the  State  borrows  money.  A  pledge  of  the  faith  and 
credit  within  the  meaning  of  this  Section  is  a  pledge  of  the  taxing 
power.  A  loan  of  credit  within  the  meaning  of  this  Section  occurs 
when  the  State  exchanges  its  obligations  w  ith  or  in  any  way  guarantees 
the  debts  of  an  individual,  association,  or  private  corporation. 
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(4)  Certain  debts  barred.  The  General  Assembly  shall  never 
assume  or  pay  any  debt  or  obligation,  express  or  implied,  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United  States.  Neither 
shall  the  General  Assembly  assume  or  pay  any  debt  or  bond  incurred 
or  issued  by  authority  of  the  Convention  of  1868.  the  special  session 
of  the  General  Assembly  of  1868,  or  the  General  Assemblies  of 
1868-69  and  1869-70,  unless  the  subject  is  submitted  to  the  people  of 
the  State  and  is  approved  by  a  majority  of  all  the  qualified  voters  at  a 
referendum  held  for  that  sole  purpose. 

(5)  Outstanding  debt.  Except  as  provided  in  subsection  (4).  nothing 
in  this  Section  shall  be  construed  to  invalidate  or  impair  the  obligation 
of  any  bond,  note,  or  other  evidence  of  indebtedness  outstanding  or 
authorized  for  issue  as  of  July  1.  1973. 

Sec.  4.      Limitations  upon  the  increase  of  local  government  debt. 

(1)  Regulation  of  borrowing  and  debt.  The  General  Assembly  shall 
enact  general  laws  relating  to  the  borrowing  of  money  secured  by  a 
pledge  of  the  faith  and  credit  and  the  contracting  of  other  debts  by 
counties,  cities  and  towns,  special  districts,  and  other  units, 
authorities,  and  agencies  of  local  government. 

(2)  Authorized  purposes:  two- thirds  limitation.  The  General 
Assembly  shall  have  no  power  to  authorize  any  county,  city  or  town, 
special  district,  or  other  unit  of  local  government  to  contract  debts 
secured  by  a  pledge  of  its  faith  and  credit  unless  approved  by  a 
majority  of  the  qualified  voters  of  the  unit  who  vote  thereon,  except  for 
the  following  purposes: 

(a)  to  fund  or  refund  a  valid  existing  debt; 

(b)  to  supply  an  unforseen  deficiency  in  the  revenue; 

(c)  to  borrow  in  anticipation  of  the  collection  of  taxes  due  and 
payable  within  the  current  fiscal  year  to  an  amount  not 
exceeding   50  per  cent  of  such  taxes; 

(d)  to  suppress  riots  or  insurrections; 

(e)  to  meet  emergencies  immediately  threatening  the  public  health 
or  safety,  as  conclusively  determined  in  writing  by  the 
Governor; 

(f)  for  purposes  authorized  by  general  laws  uniformly 
applicable  throughout  the  State,  to  the  extent  of  two-thirds  of 
the  amount  by  which  the  units  outstanding  indebtedness  shall 
have  been  reduced  during  the  next  preceding  fiscal  year. 

(3)  Gift  or  loan  of  credit  regulated.  No  county,  city  or  town, 
special  district,  or  other  unit  of  local  government  shall  give  or  lend  its 
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credit  in  aid  of  any  person,  association,  or  corporation,  except  for 
public  purposes  as  authorized  by  general  law.  and  unless  approved  by 
a  majority  of  the  qualified  voters  of  the  unit  who  vote  thereon. 

(4)  Certain  debts  barred.  No  county,  city  or  town,  or  other  unit  of 
local  government  shall  assume  or  pay  any  debt  or  the  interest  thereon 
contracted  directly  or  indirectly  in  aid  or  support  of  rebellion  or 
insurrection  against  the  United  States. 

(5)  Definitions.  A  debt  is  incurred  within  the  meaning  of  this 
Section  when  a  county,  city  or  town,  special  district,  or  other  unit, 
authoriW.  or  agency  of  local  government  borrows  money.  A  pledge  of 
faith  and  credit  within  the  meaning  of  this  Section  is  a  pledge  of  the 
taxing  power.  A  loan  of  credit  within  the  meaning  of  this  Section 
occurs  when  a  county,  city  or  town,  special  district,  or  other  unit, 
authority,  or  agency  of  local  government  exchanges  its  obligations  with 
or  in  any  way  guarantees  the  debts  of  an  individual,  association,  or 
private  corporation. 

(6)  Outstanding  debt.  Except  as  provided  in  subsection  (4),  nothing 
in  this  Section  shall  be  construed  to  invalidate  or  impair  the  obligation 
of  any  bond,  note,  or  other  evidence  of  indebtedness  outstanding  or 
authorized  for  issue  as  of  July  1 .  1973. 

Sec.  5.  Acts  levying  taxes  to  state  objects.  Every  act  of  the  General 
Assembly  levying  a  tax  shall  state  the  special  object  to  which  it  is  to  be 
applied,  and  it  shall  be  applied  to  no  other  purpose. 

Sec.  6.      Inviolability  of  sinking  funds  and  retirement  funds. 

(1)  Sinking  finds.  The  General  Assembly  shall  not  use  or 
authorize  to  be  used  any  part  of  the  amount  of  any  sinking  fund  for 
any  purpose  other  than  the  retirement  of  the  bonds  for  which  the 
sinking  fund  has  been  created,  except  that  these  funds  may  be  invested 
as  authorized  by  law.  ,,. 

(2)  Retirement  fiAnds.  Neither  the  General  Assembly  nor  any  public 
officer,  employee,  or  agency  shall  use  or  authorize  to  be  used  any  part 
of  the  funds  of  the  Teachers'  and  State  Employees'  Retirement  System 
or  the  Local  Governmental  Employees'  Retirement  System  for  any 
purpose  other  than  retirement  system  benefits  and  purposes, 
administrative  expenses,  and  refunds:  except  that  retirement  system 
funds  may  be  invested  as  authorized  by  law.  subject  to  the  investment 
limitation  that  the  funds  of  the  Teachers"  and  State  Employees" 
Retirement  System  and  the  Local  Governmental  Employees' 
Retirement  System  shall  not  be  applied,  diverted,  loaned  to.  or  used 
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(3)  Disqualification  of  felon.  No  person  adjudged  guilty  of  a  felony 
against  this  State  or  the  United  States,  or  adjudged  guilty  of  a  felony 
in  another  state  that  also  would  be  a  felony  if  it  had  been  committed  in 
this  State,  shall  be  permitted  to  vote  unless  that  person  shall  be  first 
restored  to  the  rights  of  citizenship  in  the  manner  prescribed  by  law. 

Sec.  3.  Regisiration.  Every  person  offering  to  vote  shall  be  at  the 
time  legally  registered  as  a  voter  as  herein  prescribed  and  in  the 
manner  provided  by  law.  The  General  Assembly  shall  enact  general 
laws  governing  the  registration  of  voters. 

Sec.  4.  Qualification  for  registration.  Every  person  presenting 
himself  for  registration  shall  be  able  to  read  and  write  any  section  of 
the  Constitution  in  the  English  language. 

Sec.  5.  Elections  by  people  and  General  Assembly.  All  elections  by 
the  people  shall  be  by  ballot,  and  all  elections  by  the  General 
Assembly  shall  be  viva  voce.  A  contested  election  for  any  office 
established  by  Article  III  of  this  Constitution  shall  be  determined  by 
joint  ballot  of  both  houses  of  the  General  Assembly  in  the  manner 
prescribed  by  law. 

Sec.  6.  Eligibility  to  elective  office.  Every  qualified  voter  in  North 
Carolina  who  is  21  years  of  age.  except  as  in  this  Constitution 
disqualified,  shall  be  eligible  for  election  by  the  people  to  office. 

Sec.  7.  Oath.  Before  entering  upon  the  duties  of  an  office,  a 
person  elected  or  appointed  to  the  office  shall  take  and  subscribe  the 
following  oath: 

"I,  do  solemnly  swear  (or  affirm)  that  I  will 

support  and  maintain  the  Constitution  and  laws  of  the  United  States, 
and  the  Constitution  and  laws  of  North  Carolina  not  inconsistent 
therewith,  and  that  I  will  faithfully  discharge  the  duties  of  my  office  as 
so  help  me  God. " 

Sec.  8.  Disqualifications  for  office.  The  following  persons  shall  be 
disqualified  for  office: 

First,  any  person  who  shall  deny  the  being  of  Almighty  God. 

Second,  with  respect  to  any  office  that  is  filled  by  election  by  the 
people,  any  person  who  is  not  qualified  to  vote  in  an  election  for  that 
office.  -   '   /  : 
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Third,  any  person  who  has  been  adjudged  guilty  of  treason  or  any 
other  felony  against  this  State  or  the  United  States,  or  any  person  who 
has  been  adjudged  guilty  of  a  felony  in  another  state  that  also  would 
be  a  felony  if  it  had  been  committed  in  this  State,  or  any  person  who 
has  been  adjudged  guilty  of  corruption  or  malpractice  in  any  office,  or 
any  person  who  has  been  removed  by  impeachment  from  any  office, 
and  who  has  not  been  restored  to  the  rights  of  citizenship  in  the 
manner  prescribed  by  law. 

Sec.  9.      Dual  office  holding. 

(1)  Prohibitions.  It  is  salutary  that  the  responsibilities  of  self- 
government  be  widely  shared  among  the  citizens  of  the  State  and  that 
the  potential  abuse  of  authority  inherent  in  the  holding  of  multiple 
offices  by  an  individual  be  avoided.  Therefore,  no  person  who  holds 
any  office  or  place  of  trust  or  profit  under  the  United  States  or  any 
department  thereof,  or  under  any  other  state  or  government,  shall  be 
eligible  to  hold  any  office  in  this  State  that  is  filled  by  election  by  the 
people.  No  person  shall  hold  concurrently  any  two  offices  in  this 
State  that  are  filled  by  election  of  the  people.  No  person  shall  hold 
concurrently  any  two  or  more  appointive  offices  or  places  of  trust  or 
profit,  or  any  combination  of  elective  and  appointive  offices  or  places 
of  trust  or  profit,  except  as  the  General  Assembly  shall  provide  by 
general  law. 

(2)  Exceptions.  The  provisions  of  this  Section  shall  not  prohibit 
any  officer  of  the  military  forces  of  the  State  or  of  the  United  States 
not  on  active  duty  for  an  extensive  period  of  time,  any  notary  public, 
or  any  delegate  to  a  Convention  of  the  People  from  holding 
concurrently  another  office  or  place  of  trust  or  profit  under  this  State 
or  the  United  States  or  any  department  thereof. 

Sec.  10.  Continuation  in  office.  In  the  absence  of  any  contrary 
provision,  all  officers  in  this  State,  whether  appointed  or  elected,  shall 
hold  their  positions  until  other  appointments  are  made  or,  if  the  offices 
are  elective,  until  their  successors  are  chosen  and  qualified. 


ARTICLE  VII 


LOCAL  GOVERNMENT 


Section  1 .  General  Assembly  to  provide  for  local  government.  The 
General  Assembly  shall  provide  for  the  organization  and  government 
and  the  fixing  of  boundaries  of  counties,  cities  and  towns,  and  other 
governmental  subdivisions,  and.  except  as  otherwise  prohibited  by  this 
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Constitution,  may  give  such  powers  and  duties  to  counties,  cities  and 
towns,  and  other  governmental  subdivisions  as  it  may  deem  advisable. 

The  General  Assembly  shall  not  incorporate  as  a  city  or  town,  nor 
shall  it  authorize  to  be  incorporated  as  a  city  or  town,  any  territory 
lying  within  one  mile  of  the  corporate  limits  of  any  other  city  or  town 
having  a  population  of  5,000  or  more  according  to  the  most  recent 
decennial  census  of  population  taken  by  order  of  Congress,  or  lying 
within  three  miles  of  the  corporate  limits  of  any  other  city  or  town 
having  a -population  of  10.000  or  more  according  to  the  most  recent 
decennial  census  of  population  taken  by  order  of  Congress,  or  lying 
within  four  miles  of  the  corporate  limits  of  any  other  city  or  town 
having  a  population  of  25,000  or  more  according  to  the  most  recent 
decennial  census  of  population  taken  by  order  of  Congress,  or  lying 
within  five  miles  of  the  corporate  limits  of  any  other  city  or  town 
having  a  population  of  50,000  or  more  according  to  the  most  recent 
decennial  census  of  population  taken  by  order  of  Congress. 
Notwithstanding  the  foregoing  limitations,  the  General  Assembly  may 
incorporate  a  city  or  town  by  an  act  adopted  by  vote  of  three-fifths  of 
all  the  members  of  each  house. 

Sec.  2.  Sheriffs.  In  each  county  a  Sheriff  shall  be  elected  by  the 
qualified  voters  thereof  at  the  same  time  and  places  as  members  of  the 
General  Assembly  are  elected  and  shall  hold  his  office  for  a  period  of 
four  years,  subject  to  removal  for  cause  as  provided  by  law. 

Sec.  3.  Merged  or  consolidated  counties.  Any  unit  of  local 
government  formed  by  the  merger  or  consolidation  of  a  county  or 
counties  and  the  cities  and  towns  therein  shall  be  deemed  both  a 
county  and  a  city  for  the  purposes  of  this  Constitution,  and  may 
exercise  any  authority  conferred  by  law  on  counties,  or  on  cities  and 
towns,  or  both,  as  the  General  Assembly  may  provide. 

■^^     -.-SH...      ARTICLE  VIII     •:■    ^,.  -.■."■.    ■  .^", --ov- 

CORPORATIONS  :    •         ^  '- 

Section  1.  Corporate  charters.  No  corporation  shall  be  created, 
nor  shall  its  charter  be  extended,  altered,  or  amended  by  special  act, 
except  corporations  for  charitable,  educational,  penal,  or  reformatory 
purposes  that  are  to  be  and  remain  under  the  patronage  and  control  of 
the  State;  but  the  General  Assemblv  shall  provide  by  general  laws  for 
the  chartering,  organization,  and  powers  of  all  corporations,  and  for 
the  amending,  extending,  and  forefeiture  of  all  charters,  except  those 
above  permitted  by  special  act.    All  such  general  acts  may  be  altered 


CONSTITUTION  OF  NORTH  CAROLINA  xliii 

from  time  to  time  or  repealed.  The  General  Assembly  may  at  any 
time  by  special  act  repeal  the  charter  of  any  corporation. 

Sec.  2.  Corporations  defined.  The  term  "corporation"  as  used  in 
this  Section  shall  be  construed  to  include  all  associations  and  joint- 
stock  companies  having  any  of  the  powers  and  privileges  of 
corporations  not  possessed  by  individuals  or  partnerships.  All 
corporations  shall  have  the  right  to  sue  and  shall  be  subject  to  be  sued 
in  all  courts,  in  like  cases  as  natural  persons. 

ARTICLE  IX 

EDUCATION 

Section  I.     Education     encouraged.  Religion,      morality,      and 

knowledge  being  necessary  to  good  government  and  the  happiness  of 
mankind,  schools,  libraries,  and  the  means  of  education  shall  forever 
be  encouraged. 

Sec.  2.      Uniform  system  of  schools. 

(1)  General  and  uniform  system:  term.  The  General  Assembly  shall 
provide  by  taxation  and  otherwise  for  a  general  and  uniform  system  of 
free  public  schools,  which  shall  be  maintained  at  least  nine  months  in 
every  year,  and  wherein  equal  opportunities  shall  be  provided  for  all 
students. 

(2)  Local  responsibility.  The  General  Assembly  may  assign  to 
units  of  local  government  such  responsibility  for  the  financial  support 
of  the  free  public  schools  as  it  may  deem  appropriate.  The  governing 
boards  of  units  of  local  government  with  financial  responsibility  for 
public  education  may  use  local  revenues  to  add  to  or  supplement  any 
public  school  or  post-secondary  school  program. 

Sec.  3.  School  attendance.  The  General  Assembly  shall  provide 
that  every  child  of  appropriate  age  and  of  sufficient  mental  and 
physical  ability  shall  attend  the  public  schools,  unless  educated  by 
other  means. 

Sec.  4.      State  Board  of  Education. 

(1)  Board.  The  State  Board  of  Education  shall  consist  of  the 
Lieutenant  Governor,  the  Treasurer,  and  eleven  members  appointed 
by  the  Governor,  subject  to  confirmation  by  the  General  Assembly  in 
joint  session.  The  General  Assembly  shall  divide  the  State  into  eight 
educational  districts.     Of  the  appointixe  members  of  the  Board,  one 
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shall  be  appointed  from  each  of  the  eight  educational  districts  and 
three  shall  be  appointed  from  the  State  at  large.  Appointments  shall 
be  for  overlapping  terms  of  eight  years.  Appointments  to  fill  vacancies 
shall  be  made  by  the  Governor  for  the  unexpired  terms  and  shall  not 
be  subject  to  confirmation. 

(2)  Superintendeiu  of  Public  Instruction.  The  Superintendent  of 
Public  Instruction  shall  be  the  secretary  and  chief  administrative 
officer  of  the  State  Board  of  Education.  ,         ,^  r,  ;, 

Sec.  5.  Powers  and  duties  of  Board.  The  State  Board  of  Education 
shall  supervise  and  administer  the  free  public  school  system  and  the 
educational  funds  provided  for  its  support,  except  the  funds  mentioned 
in  Section  7  of  this  Article,  and  shall  make  all  needed  rules  and 
regulations  in  relation  thereto,  subject  to  laws  enacted  by  the  General 
Assembly. 

Sec.  6.  State  school  fund.  The  proceeds  of  all  lands  that  have 
been  or  hereafter  may  be  granted  by  the  United  States  to  this  State, 
and  not  otherwise  appropriated  by  this  State  or  the  United  States;  all 
moneys,  stocks,  bonds,  and  other  property  belonging  to  the  State  for 
purposes  of  public  education;  the  net  proceeds  of  ail  sales  of  the 
swamp  lands  belonging  to  the  State;  and  all  other  grants,  gifts,  and 
devises  that  have  been  or  hereafter  may  be  made  to  the  State,  and  not 
otherwise  appropriated  by  the  State  or  by  the  terms  of  the  grant,  gift, 
or  devise,  shall  be  paid  into  the  State  Treasury  and,  together  with  so 
much  of  the  revenue  of  the  State  as  may  be  set  apart  for  that  purpose, 
shall  be  faithfully  appropriated  and  used  exclusively  for  establishing 
and  maintaining  a  uniform  system  of  free  public  schools. 

Sec.  7.  County  school  fund.  All  moneys,  stocks,  bonds,  and  other 
property  belonging  to  a  county  school  fund,  and  the  clear  proceeds  of 
all  penalties  and  forfeitures  and  of  all  fines  collected  in  the  several 
counties  for  any  breach  of  the  penal  laws  of  the  State,  shall  belong  to 
and  remain  in  the  several  counties,  and  shall  be  faithfully  appropriated 
and  used  exclusively  for  maintaining  free  public  schools. 

Sec.  8.  Higher  education.  The  General  Assembly  shall  maintain  a 
public  system  of  higher  education,  comprising  The  University  of 
North  Carolina  and  such  other  institutions  of  higher  education  as  the 
General  Assembly  may  deem  wise.  The  General  Assembly  shall 
provide  for  the  selection  of  trustees  of  The  Ihiiversitv  of  North 
Carolina  and  of  the  other  institutions  of  higher  education,  in  whom 
shall  be  vested  all  the  privileges,  rights,  franchises,  and  endowments 
heretofore  granted  to  or  conferred  upon  the  trustees  of  these 
institutions.     The  General  Assembly  may  enact  laws  necessary  and 
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expedient  for  the  maintenance  and  management  of  The  University  of 
North  Carolina  and  the  other  public  institutions  of  higher  education. 

Sec.  9.  Benefits  of  public  institutions  of  iiiglter  education.  The 
General  Assembly  shall  provide  that  the  benefits  of  The  University  of 
North  Carolina  and  other  public  institutions  of  higher  education,  as 
far  as  practicable,  be  extended  to  the  people  of  the  State  free  of 
expense. 

Sec.  10.    Escheats. 

(1)  Escheats  prior  to  July  1 .  1971.  All  property  that  prior  to  July 
1.  1971,  accrued  to  the  State  from  escheats,  unclaimed  dividends,  or 
distributive  shares  of  the  estates  of  deceased  persons  shall  be 
appropriated  to  the  use  of  The  University  of  North  Carolina. 

(2)  Escheats  after  June  30,  1971 .  All  property  that,  after  June  30. 
1971,  shall  accrue  to  the  State  from  escheats,  unclaimed  dividends,  or 
distributive  shares  of  the  estates  of  deceased  persons  shall  be  used  to 
aid  worthy  and  needy  students  who  are  residents  of  this  State  and  are 
enrolled  in  public  institutions  of  higher  education  in  this  State.  The 
method,  amount,  and  type  of  distribution  shall  be  prescribed  by  law. 

ARTICLE  X 

HOMESTEADS  AND  EXEMPTIONS 

Section  1 .  Personal  property  exemptions.  The  personal  property  of 
any  resident  of  this  State,  to  a  value  fixed  by  the  General  Assembly 
but  not  less  than  $500,  to  be  selected  by  the  resident,  is  exempted 
from  sale  under  execution  or  other  final  process  of  any  court,  issued 
for  the  collection  of  any  debt. 

Sec.  2.      Homestead  exemptions.  -        ■■.. 

(1)  Exemption  from  sale:  exceptions.  Every  homestead  and  the 
dwellings  and  buildings  used  therewith,  to  a  value  fixed  by  the 
General  Assembly  but  not  less  than  $1,000.  to  be  selected  by  the 
owner  thereof,  or  in  lieu  thereof,  at  the  option  of  the  owner,  any  lot 
in  a  city  or  town  with  the  dwellings  and  buildings  used  thereon,  and  to 
the  same  value,  owned  and  occupied  by  a  resident  of  the  State,  shall 
be  exempt  from  sale  under  execution  or  other  final  process  obtained 
on  any  debt.  But  no  property  shall  be  exempt  from  sale  for  taxes,  or 
for  payment  of  obligations  contracted  tor  its  purchase. 
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(2)  Exemption  for  benefii  of  children.  The  homestead,  after  the 
death  of  the  owner  thereof,  shall  be  exempt  from  the  payment  of  any 
debt  during  the  minority  of  the  owner's  children,  or  any  of  them. 

(3)  Exemption  for  benefit  of  surviving  spouse.  If  the  owner  of  a 
homestead  dies,  leaving  a  surviving  spouse  but  no  minor  children,  the 
homestead  shall  be  exempt  from  the  debts  of  the  owner,  and  the  rents 
and  profits  thereof  shall  inure  to  the  benefit  of  the  surviving  spouse 
until  he  or  she  remarries,  unless  the  surviving  spouse  is  the  owner  of 
a  separate  homestead. 

(4)  Conveyance  of  Jwmestead.  Nothing  contained  in  this  Article 
shall  operate  to  prevent  the  owner  of  a  homestead  from  disposing  of  it 
by  deed,  but  no  deed  made  by  a  married  owner  of  a  homestead  shall 
be  valid  without  the  signature  and  acknowledgement  of  his  or  her 
spouse. 

Sec.  3.  Meclianics'  and  laborers'  liens.  The  General  Assembly 
shall  provide  by  proper  legislation  for  giving  to  mechanics  and 
laborers  an  adequate  lien  on  the  subject-matter  of  their  labor.  The 
provisions  of  Sections  1  and  2  of  this  Article  shall  not  be  so  construed 
as  to  prevent  a  laborer's  lien  for  work  done  and  performed  for  the 
person  claiming  the  exemption  or  a  mechanics's  lien  for  work  done  on 
the  premises. 

Sec.  4.  Property  of  married  women  secured  to  them.  The  real  and 
personal  property  of  any  female  in  this  State  acquired  before  marriage, 
and  all  property,  real  and  personal,  to  which  she  may,  after  marriage, 
become  in  any  manner  entitled,  shall  be  and  remain  the  sole  and 
separate  estate  and  property  of  such  female,  and  shall  not  be  liable  for 
any  debts,  obligations,  or  engagements  of  her  husband,  and  may  be 
devised  and  bequeathed  and  conveyed  by  her.  subject  to  such 
regulations  and  limitations  as  the  General  Assembly  may  prescribe. 
Every  married  woman  may  exercise  powers  of  attorney  conferred  upon 
her  by  her  husband,  including  the  power  to  execute  and  acknowledge 
deeds  to  property  owned  by  herself  and  her  husband  or  by  her 
husband. 

Sec.  5.  Insurance.  A  person  may  insure  his  or  her  own  life  for 
the  sole  use  and  benefit  of  his  or  her  spouse  or  children  or  both,  and 
upon  his  or  her  death  the  proceeds  from  the  insurance  shall  be  paid  to 
or  for  the  benefit  of  the  spouse  or  children  or  both,  or  to  a  guardian. 
free  from  all  claims  of  the  representatives  or  creditors  of  the  insured 
or  his  or  her  estate.  Any  insurance  policy  which  insures  the  life  of  a 
person  for  the  sole  use  and  benefit  of  that  person's  spouse  or  children 
or  both  shall  not  be  subject  to  the  claims  of  creditors  of  the  insured 
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during  his  or  her  lifetime,  whether  or  not  the  policy  reserves  to  the 
insured  during  his  or  her  lifetime  any  or  all  rights  provided  for  by  the 
policy  and  whether  or  not  the  policy  proceeds  are  payable  to  the  estate 
of  the  insured  in  the  event  the  beneficiary  or  beneficiaries  predecease 
the  insured. 

ARTICLE  XI  ^ 

■'■     PUNISHMENTS,  CORRECTIONS,  AND  CHARITIES 

Section  I.  Punishments.  The  following  punishments  only  shall  be 
known  to  the  laws  of  this  State:  death,  imprisonment,  fines,  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  under  this  State.  .  , 

Sec.  2.  Death  pimishment.  The  object  of  punishments  being  not 
only  to  satisfy  justice,  but  also  to  reform  the  offender  and  thus  prevent 
crime,  murder,  arson,  burglary,  and  rape,  and  these  only,  may  be 
punishable  with  death,  if  the  General  Assembly  shall  so  enact. 

Sec.  3.  Charitable  and  correctional  institutions  and  agencies.  Such 
charitable,  benevolent,  penal,  and  correctional  institutions  and 
agencies  as  the  needs  of  humanity  and  the  public  good  may  require 
shall  be  established  and  operated  by  the  State  under  such  organization 
and  in  such  manner  as  the  General  Assembly  may  prescribe. 

Sec.  4.  Welfare  policy:  board  of  public  welfare.  Beneficent 
provision  for  the  poor,  the  unfortunate,  and  the  orphan  is  one  of  the 
first  duties  of  a  civilized  and  a  Christian  state.  Therefore  the  General 
Assembly  shall  provide  for  and  define  the  duties  of  a  board  of  public 
welfare. 

ARTICLE  XII  : 

MIUTARY  FORCES 

Section  1 .  Governor  is  Commander  in  Chief.  The  Governor  shall 
be  Commander  in  Chief  of  the  military  forces  of  the  State  and  may 
call  out  those  forces  to  execute  the  law.  suppress  riots  and 
insurrections,  and  repel  invasion. 
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-•■.■i.'=  ARTICLE  XIII  .-■.  '    -  ■^?.:,.'-^^:,'-. 

CONVENTIONS;  CONSTITUTIONAL  AMENDMENT  AND  REVISION  ''^i 

Section  1 .  Convention  of  the  People.  No  Convention  of  the  People 
of  this  State  shall  ever  be  called  unless  by  the  concurrence  of  two- 
thirds  of  all  the  members  of  each  house  of  the  General  Assembly,  and 
unless  the  proposition  "Convention  or  No  Convention"  is  first 
submitted  to  the  qualified  voters  of  the  State  at  the  time  and  in  the 
manner  prescribed  by  the  General  Assembly.  If  a  majority  of  the 
votes  cast  upon  the  proposition  are  in  favor  of  a  Convention,  it  shall 
assemble  on  the  day  prescribed  by  the  General  Assembly.  The 
General  Assembly  shall,  in  the  act  of  submitting  the  convention 
proposition,  propose  limitations  upon  the  authority  of  the  Convention; 
and  if  a  majority  of  the  votes  cast  upon  the  proposition  are  in  favor  of 
a  Convention,  those  limitations  shall  become  binding  upon  the 
Convention.  Delegates  to  the  Convention  shall  be  elected  by  the 
qualified  voters  at  the  time  and  in  the  manner  prescribed  in  the  act  of 
submission.  The  Convention  shall  consist  of  a  number  of  delegates 
equal  to  the  membership  of  the  House  of  Representatives  of  the 
General  Assembly  that  submits  the  convention  proposition  and  the 
delegates  shall  be  apportioned  as  is  the  House  of  Representatives.  A 
Convention  shall  adopt  no  ordinance  not  necessary  to  the  purpose  for 
which  the  Convention  has  been  called. 

Sec.  2.  Power  to  revise  or  amend  Constitution  resei-ved  to  people. 
The  people  of  this  State  reserve  the  power  to  amend  this  Constitution 
and  to  adopt  a  new  or  revised  Constitution.  This  power  may  be 
exercised  by  either  of  the  methods  set  out  hereinafter  in  this  Article, 
but  in  no  other  way. 

Sec.  3.  Revision  or  amendment  by  Convention  of  the  People.  A 
Convention  of  the  People  of  this  State  may  be  called  pursuant  to 
Section  1  of  this  Article  to  propose  a  new  or  revised  Constitution  or  to 
propose  amendments  to  this  Constitution.  Every  new  or  revised 
Constitution  and  every  constitutional  amendment  adopted  by  a 
Convention  shall  be  submitted  to  the  qualified  voters  of  the  State  at  the 
time  and  in  the  manner  prescribed  by  the  Convention.  If  a  majority 
of  the  votes  cast  thereon  are  in  favor  of  ratification  of  the  new  or 
revised  Constitution  or  the  constitutional  amendment  or  amendments, 
it  or  they  shall  become  effective  January  first  next  after  ratification  by 
the  qualified  voters  unless  a  different  effective  date  is  prescribed  by  the 
Convention . 

Sec.  4.  Revision  or  amendment  by  legislative  initiation.  A  proposal 
of  a  new  or  revised  Constitution  or  an  amendment  or  amendments  to 
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this  Constitution  may  be  initiated  by  the  General  Assembly,  but  only  if 
three-fifths  of  all  the  members  of  each  house  shall  adopt  an  act 
submitting  the  proposal  to  the  qualified  voters  of  the  State  for  their 
ratification  or  rejection.  The  proposal  shall  be  submitted  at  the  time 
and  in  the  manner  prescribed  by  the  General  Assembly.  If  a  majority 
of  the  votes  cast  thereon  are  in  favor  of  the  proposed  new  or  revised 
Constitution  or  constitutional  amendment  or  amendments,  it  or  they 
shall  become  effective  January  first  next  after  ratification  by  the  voters 
unless  a  different  effective  date  is  prescribed  in  the  act  submitting  the 
proposal  or  proposals  to  the  qualified  voters. 

ARTICLE  XIV 

MISCELLANEOUS 

Section  1.  Seal  of  government.  The  permanent  seat  of  government 
of  this  State  shall  be  at  the  City  of  Raleigh. 

Sec.  2.  Slate  boundaries.  The  limits  and  boundaries  of  the  State 
shall  be  and  remain  as  they  now  are. 

Sec.  3.  General  laws  defined.  Whenever  the  General  Assembly  is 
directed  or  authorized  by  this  Constitution  to  enact  general  laws,  or 
general  laws  uniformly  applicable  throughout  the  State,  or  general 
laws  uniformly  applicable  in  every  county,  city  and  town,  and  other 
unit  of  local  government,  or  in  every  local  court  district,  no  special  or 
local  act  shall  be  enacted  concerning  the  subject  matter  directed  or 
authorized  to  be  accomplished  by  general  or  uniformly  applicable 
laws,  and  every  amendment  or  repeal  of  any  law  relating  to  such 
subject  matter  shall  also  be  general  and  uniform  in  its  effect 
throughout  the  State.  General  laws  may  be  enacted  for  classes  defined 
by  population  or  other  criteria.  General  laws  uniformly  applicable 
throughout  the  State  shall  be  made  applicable  without  classification  or 
exception  in  every  unit  of  local  government  of  like  kind,  such  as  every 
county,  or  every  city  and  town,  but  need  not  be  made  applicable  in 
every  unit  of  local  government  in  the  State.  General  laws  uniformly 
applicable  in  every  county,  city  and  town,  and  other  unit  of  local 
government,  or  in  every  local  court  district,  shall  be  made  applicable 
without  classification  or  exception  in  every  unit  of  local  government, 
or  in  every  local  court  district,  as  the  case  may  be.  The  General 
Assembly  may  at  any  time  repeal  any  special,  local,  or  private  act. 

Sec.  4.  Continuity  of  laws:  protection  of  of  pee  holders.  The  laws  of 
North  Carolina  not  in  conflict  with  this  Constitution  shall  continue  in 
force  until  lawfully  altered.  Except  as  otherwise  specifically  provided. 
the  adoption  of  this  Constitution  shall  not  have  the  effect  of  vacating 
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any  office  or  term  of  office  now  filled  or  held  by  virtue  of  any  election 
or  appointment  made  under  the  prior  Constitution  of  North  Carolina 
and  the  laws  of  the  State  enacted  pursuant  thereto. 

Sec.  5.  Consen'ation  of  natural  resources.  It  shall  be  the  policy  of 
this  State  to  conserve  and  protect  its  land  and  waters  for  the  benefit  of 
all  its  citizenry,  and  to  this  end  it  shall  be  a  proper  function  of  the 
State  of  North  Carolina  and  its  political  subdivisions  to  acquire  and 
preserve  park,  recreational,  and  scenic  areas,  to  control  and  limit  the 
pollution  of  our  air  and  water,  to  control  excessive  noise,  and  in  every 
other  appropriate  way  to  preserve  as  a  part  of  the  common  heritage  of 
this  State  its  forests,  wetlands,  estuaries,  beaches,  historical  sites, 
openlands,  and  places  of  beauty. 

To  accomplish  the  aforementioned  public  purposes,  the  State  and  its 
counties,  cities  and  towns,  and  other  units  of  local  government  may 
acquire  by  purchase  or  gift  properties  or  interests  in  properties  which 
shall,  upon  their  special  dedication  to  and  acceptance  by  resolution 
adopted  by  a  vote  of  three-fifths  of  the  members  of  each  house  of  the 
General  Assembly  for  those  public  purposes,  constitute  part  of  the 
"State  Nature  and  Historic  Preserve,"  and  which  shall  not  be  used  for 
other  purposes  except  as  authorized  by  law  enacted  by  a  vote  of  three- 
fifths  of  the  members  of  each  house  of  the  General  Assembly.  The 
General  Assembly  shall  prescribe  by  general  law  the  conditions  and 
procedures  under  which  such  properties  or  interests  therein  shall  be 
dedicated  for  the  aforementioned  public  purposes. 
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AN  ACT  TO  AMEND  AND  EXTEND  THE  PRISON 
POPULATION  STABILIZATION  ACT,  TO  AMEND  AND 
EXPAND  COMMUNITY  SERVICE  PAROLE,  TO  LIMIT  THE 
TRANSFER  OF  COUNTY  PRISONERS  TO  THE  STATE 
PRISON  SYSTEM,  AND  TO  AUTHORIZE  PAROLE  AND 
TERMINATION  OF  SUPERVISION  OF  MISDEMEANANTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  148-4.1  reads  as  rewritten: 
"  §  /  48-4. 1 .    Release  of  inmates. 

(a)  Whenever  the  Secretary  of  Correction  determines  from  data 
compiled  by  the  Department  of  Correction  that  it  is  necessary  to 
reduce  the  prison  population  to  a  more  manageable  level,  he  shall 
direct  the  Parole  Commission  to  release  on  parole  over  a  reasonable 
period  of  time  a  number  of  prisoners  sufficient  to  that  purpose. 

(b)  Except  as  provided  in  subsection  (c)  and  (e),  only  inmates  who 
are  otherwise  eligible  for  parole  pursuant  to  Article  85  of  Chapter  15A 
or  pursuant  to  Article  3B  of  this  Chapter  may  be  released  under  this 
section. 

(c)  Persons  eligible  for  parole  under  Article  85A  of  Chapter  15A 
shall  be  eligible  for  early  parole  under  this  section  nine  months  prior 
to  the  discharge  date  otherwise  applicable,  and  six  months  prior  to  the 
date  of  automatic  90-day  parole  authorized  by  G.S.  15A- 1380.2. 

(d)  If  the  number  of  prisoners  serving  a  sentence  in  the  State  prison 
system  or  otherwise  housed  in  the  State  prison  system  exceeds  ninety, 
seven  percent  (97%)  ninety-eight  percent  (98%)  of  18.000  for  15 
consecutive  days,  the  Secretary  of  Correction  shall  notify  the  Governor 
and  the  Chairman  of  the  Parole  Commission  of  this  fact.  Upon 
receipt  of  this  notification,  the  Parole  Commission  shall  within  60  days 
90  days  release  on  parole  a  number  of  inmates  sufficient  to  reduce  the 
number  of  prisoners  serving  a  sentence  in  the  State  prison  system  or 
otherwise  housed  in  the  State  prison  system  to  ninety-six  percent 
494%j  ninety-seven  percent  (97%)  of  18,000. 
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From  the  date  of  the  notification  until  the  number  of  prisoners 
serving  a  sentence  in  the  State  prison  system  or  otherwise  housed  in 
the  State  prison  system  has  been  reduced  to  ninet)'-si,v.  percent  (96%) 
ninety-seven  percent  (97%)  of  18,000,  the  Secretary  may  not  accept 
any  inmates  ordered  transferred  from  local  confinement  facilities  to  the 
State  prison  system  under  G.S.  148-32. 1(b).  Further,  the  Secretary 
may  return  any  inmate  housed  in  the  State  prison  system  under  an 
order  entered  pursuant  to  G.S.  148-32. 1(b)  to  the  local  confinement 
facility  from  which  the  inmate  was  transferred. 

(e)  In  addition  to  those  persons  otherwise  eligible  for  parole,  from 
the  date  of  notification  in  subsection  (d)  until  the  number  of  prisoners 
serving  a  sentence  in  the  State  prison  system  or  otherwise  housed  in 
the  State  prison  system  has  been  reduced  to  ninet}f-six  percent  (96%) 
ninety-seven  percent  (97%)  of  18,000,  any  person  imprisoned  only  for 
a  misdemeanor  also  shall  be  eligible  for  parole  not^vithstanding  any 
other — provision — of — law^ — except — those — persons — convicted — of — a 
misdemeanor  for  which  assault  is  one  of  the  elements  necessary  to 
establish — the — offense — of  which — the — person — wa« — convicted,  and 
immediate  termination  of  supervision  upon  admission,  notwithstanding 
any  other  provision  of  law,  except  those  persons  convicted  under  G.S. 
20-138.1  of  driving  while  impaired  or  any  offense  involving  impaired 
driving. 

(f)  In  complying  with  the  mandate  of  subsection  (d),  the  Parole 
Commission  may  exercise  the  discretion  granted  to  refuse  parole  by 
G.S.  15A-1371  in  selecting  felons  to  be  paroled  under  this  section  so 
long  as  the  prison  population  does  not  exceed  18,000. 

(g)  The  Parole  Commission  shall  not  parole  any  person  convicted 
under  Article  7A  of  Chapter  14  of  a  sex  offense,  under  G.S.  14-39, 
14-41.  or  14-43.3,  or  under  G.S.  90-95(h)  of  a  drug  trafficking 
offense  in  order  to  meet  the  requirements  of  this  section.  The  Parole 
Commission  may  continue  to  consider  the  suitability  for  release  of 
such  persons  in  accordance  with  the  criteria  set  forth  in  Articles  85 
and  85A  of  Chapter  I5A." 

Sec.  2.     Section  6  of  Chapter  7  of  the  1987  Session  Laws  reads 
as  rewritten: 

"Sec.  6.  Sections  1 .  2,  and  3  of  this  act  shall  expire  July  U  1989, 
July  I,  1991,  unless  reenacted  by  the  General  Assembly.  The  Joint 
Legislative  Commission  on  Governmental  Operations,  or  other 
Committee  designated  by  the  Speaker  of  the  House  of  Representatives 
and  the  Lieutenant  Governor,  shall  monitor  the  implementation  of  this 
act.  The  Secretary  of  Correction  and  the  Chairman  of  the  Parole 
Commission  shall  make  a  written  report  to  the  Governor,  the  Joint 
Legislative    Commission    on    Governmental    Operations,    the    Fiscal 
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Research  Division,  and  the  Special  Committee  on  Prisons  at  least  one 
month  prior  to  the  1989  1991  Session  of  the  General  Assembly." 
Sec.  3.     G.S.  15A- 137 1(h)  reads  as  rewritten: 

"(h)  Community  Service  Parole.  —  Notwithstanding  the  provisions 
of  any  other  subsection  herein,  certain  prisoners  specified  herein  shall 
be  eligible  for  community  service  parole,  in  the  discretion  of  the 
Parole  Commission. 

Community  service  parole  is  early  parole  for  the  purpose  of 
participation  in  a  program  of  community  service  under  the  supervision 
of  a  probation/parole  officer.  A  parolee  who  is  paroled  under  this 
subsection  must  perform  as  a  condition  of  parole  32  hours  of 
community  service  for  every  month  of  his  remaining  active  sentence, 
until  at  least  his  minimum  sentence  (if  he  was  sentenced  prior  to  July 
1,  1981),  or  one-half  of  his  sentence  imposed  under  G.S.  15A-1340.4 
has  been  completed  by  such  community  service,  at  which  time  parole 
may  be  terminated. 

The  probation/parole  officer  and  the  community  service  coordinator 
shall  develop  a  program  of  community  service  for  the  parolee.  The 
parolee  must  as  a  condition  of  parole  complete  at  least  32  hours  of 
community  service  per  30-day  period.  The  community  service 
coordinator  shall  report  any  willful  failure  to  perform  community 
service  work  to  the  probation/parole  officer.  Parole  may  be  revoked 
for  any  parolee  who  willfully  fails  to  perform  community  service  work 
as  directed  by  a  community  service  coordinator.  The  provisions  of 
G.S.  15A-1376  shall  apply  to  this  violation  of  a  condition  of  parole. 

Community  service  parole  eligibility  shall  be  available  to  a  prisoner: 

(1)  Who  is  serving  his  first-  an  active  sentence  the  term  of 
which  exceeds  one  year    six  months;  and 

(2)  Who,  in  the  opinion  of  the  Parole  Commission,  is  unlikely 
to  engage  in  further  criminal  conduct;  and 

(3)  Who  agrees  to  complete  service  of  his  sentence  as  herein 
specified;  and 

(4)  Who  has  served  one-half  of  his  minimum  sentence  (if  he 
was  sentenced  prior  to  July  I,  1981),  or  one-fourth  of  a 
sentence  imposed  under  G.S.  15A-I340.4. 

No  prisoner  convicted  under  Article  7A  of  Chapter  14  of  a  sex 
offense,  under  G.S.  14-39,  14-41,  or  14-43.3,  or  under  G.S. 
90-95(h)  of  a  drug  trafficking  offense  shall  be  eligible  for  community 
service  parole. 

For  purposes  of  subdivision  (l)i  a  person  is  considered  to  be 
serving  his  first  active  sentence  the  term  of  which  exceeds  one  year  if 
-b€ 

■a-. Was  convicted  or  sentenced  in  the  same  session  of  court  of 

multiple    offenses — arising    from — the    same    transaction    or 
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-  series — of  transactions — or    his    probationary   sentence   was 

revoked  in  the  same  such  session  of  court, 

i^ Is  serving  an  active  sentence  of  at  least  one  year  for  one  of 

the  multiple  offenses  described  in  sub-subdivision  a.,  and 

.&, Had  not  received  an  active  sentence  of  a[t]  least  one  year 

prior  to  being  sentenced  for  the  multiple  offenses  described 
in  sub-subdivision  a. 
In  computing  the  service  requirements  of  subdivision  (4)  of  this 
subsection,  credit  shall  be  given  for  good  time  and  gain  time  credit 
earned  pursuant  to  G.S.  148-13.  Nothing  herein  is  intended  to  create 
or  shall  be  construed  to  create  a  right  or  entitlement  to  community 
service  parole  in  any  prisoner." 

Sec.  4.     G.S.   15A-1371  is  amended  by  adding  a  new  subsection 
to  read: 

"(i)  The  Parole  Commission  may  terminate  a  prisoner's  community 
service  parole  before  the  expiration  of  the  term  of  imprisonment  where 
doing  so  will  not  endanger  the  public,  unduly  depreciate  the 
seriousness  of  the  crime,  or  promote  disrespect  for  the  law." 

Sec.  5.     G.S.  15A-1 380.2(h)  reads  as  rewritten:  v;:'o  -- 

"(h)  Community  Service  Parole.  --  Notwithstanding  the  provisions 
of  any  other  subsection  herein,  certain  prisoners  specified  herein  shall 
be  eligible  for  community  service  parole,  in  the  discretion  of  the 
Parole  Commission. 

Community  service  parole  is  early  parole  for  the  purpose  of 
participation  in  a  program  of  community  service  under  the  supervision 
of  a  probation/parole  officer.  A  parolee  who  is  paroled  under  this 
subsection  must  perform  as  a  condition  of  parole  32  hours  of 
community  service  for  every  month  of  his  remaining  active  sentence, 
until  at  least  his  minimum  sentence  (if  he  was  sentenced  prior  to  July 
1,  1981),  or  one-half  of  his  sentence  imposed  under  G.S.  15A- 1340.4 
has  been  completed  by  such  community  service,  at  which  time  parole 
may  be  terminated. 

The  probation/parole  officer  and  the  community  service  coordinator 
shall  develop  a  program  of  community  service  for  the  parolee.  The 
parolee  must  as  a  condition  of  parole  complete  at  least  32  hours  of 
community    service    per    30-day    period.     The    community    service 
coordinator   shall    report   any   willful   failure   to   perform   community 
service  work  to  the  probation/parole  officer.  Parole  may  be  revoked 
for  any  parolee  who  willfully  fails  to  perform  community  service  work 
as  directed  by  a  community  service  coordinator.   The  provisions  of 
G.S.  15A-I376  shall  apply  to  this  violation  of  a  condition  of  parole. 
Community  service  parole  eligibility  shall  be  available  to  a  prisoner: 
(1)      Who   is   serving   his   first  an  active  sentence  the  term  of 
which  exceeds  one  year    six  months;  and 
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(2)  Who,  in  the  opinion  of  the  Parole  Commission,  is  unlikely 
to   engage  in  further  criminal  conduct;  and 

(3)  Who  agrees  to  complete  service  of  his  sentence  as  herein 
specified:  and 

(4)  Who  has  served  one-half  of  his  minimum  sentence  (if  he 
was  sentenced  prior  to  July  1,  1981),  or  one-fourth  of  a 
sentence  imposed  under  G.S.  15A-1 340.4. 

No  prisoner  convicted  under  Article  7A  of  Chapter  14  of  a  sex 
offense,  under  G.S.  14-39,  14-41,  or  14-43.3.  or  under  G.S. 
90-95(h)  of  a  drug  trafficking  offense  shall  be  eligible  for  community 
service  parole. 

For  purpoises  of  subdivision — (1),  a  person  is  considered  to  be 
serving  his  first  active  sentence  the  term  of  which  exceeds  one  year  if 

*, Was  convicted  or  sentenced  in  the  same  session  of  court  of 

multiple  offenses — arising — from — the — same  transaction — or 
series  of  transactions  or  his  probationary  sentence  was 
revoked  in  the  same  such  session  of  courts 

^T Is  serving  an  active  sentence  of  at  least  one  year  for  one  of 

the  multiple  offenses  described  in  sub-subdivision  a.^  and 

•Gt Had  not  received  an  active  sentence  of  a[t]  least  one  year 

prior  to  being  sentenced  for  the  multiple  offenses  described 
in  sub-subdivision  a. 
In  computing  the  service  requirements  of  subdivision  (4)  of  this 
subsection,  credit  shall  be  given  for  good  time  and  gain  time  credit 
earned  pursuant  to  G.S.  148-13.  Nothing  herein  is  intended  to  create 
or  shall  be  construed  to  create  a  right  or  entitlement  to  community 
service  parole  in  any  prisoner." 

Sec.  6.     G.S.     15A-1380.2     is    amended    by    adding    a     new 
subsection  to  read: 

"(j)  The  Parole  Commission  may  terminate  a  prisoner's  community 
service  parole  before  the  expiration  of  the  term  of  imprisonment  where 
doing  so  will  not  endanger  the  public,  unduly  depreciate  the 
seriousness  of  the  crime,  or  promote  disrespect  for  the  law." 

Sec.  7.     G.S.  162-39  reads  as  rewritten: 
"  §  162-39.     Transfer  of  prisoners  when  necessary  for  safety  and  security; 
application  of  section  to  municipalities. 

Whenever  necessary  for  the  safety  of  a  prisoner  held  in  any  county 
jail  or  to  avoid  a  breach  of  the  peace  in  any  county  or  whenever 
prisoners  are  arrested  in  such  numbers  that  county  jail  facilities  are 
insufficient  and  inadequate  for  the  housing  of  such  prisoners,  the 
resident  judge  of  the  superior  court  or  any  judge  holding  superior 
court  in  the  district  or  any  district  court  judge  may  order  the  prisoner 
transferred  to  a  fit  and  secure  jail  in  some  other  county,  or  to  a  unit 
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of  the  State  prison  system  designated  by  the  Secretary  of  Correction  or 
his  authorized  representative,  where  the  prisoner  shall  be  held  for 
such  length  of  time  as  the  judge  may  direct.  The  sheriff  of  the  county 
from  which  the  prisoner  is  removed  shall  be  responsible  for  conveying 
the  prisoner  to  the  jail  or  prison  unit  where  he  is  to  be  held,  and  for 
returning  him  to  the  common  jail  of  the  county  from  which  he  was 
transferred.  The  return  shall  be  made  at  the  expiration  of  the  time 
designated  in  the  court  order  directing  the  transfer  unless  the  judge, 
by  appropriate  order,  shall  direct  otherwise.  The  sheriff  or  keeper  of 
the  jail  of  the  county  designated  in  the  court  order,  or  the  officer  in 
charge  of  the  prison  unit  designated  by  the  Secretary  of  Correction, 
shall  receive  and  release  custody  of  the  prisoner  in  accordance  with 
the  terms  of  the  court  order.  If  a  prisoner  is  transferred  to  a  unit  of 
the  State  prison  system,  the  county  from  which  the  prisoner  is 
transferred  shall  pay  the  Department  of  Correction  for  maintaining  the 
prisoner  for  the  time  designated  by  the  court  at  the  per  day,  per 
inmate  rate  at  which  the  Department  of  Correction  pays  a  local  jail  for 
maintaining  a  prisoner,  provided,  however,  that  a  county  is  not 
required  to  reimburse  the  State  for  maintaining  a  prisoner  who  was  a 
resident  of  another  state  or  county  at  the  time  he  committed  the  crime 
for  which  he  is  imprisoned.  If  the  prisoner  is  transferred  to  a  jail  in 
some  other  county,  the  county  from  which  the  prisoner  is  transferred 
shall  pay  to  the  county  receiving  the  prisoner  in  its  jail  the  actual  cost 
of  maintaining  the  prisoner  for  the  time  designated  by  the  court. 
Counties  are  hereby  authorized  to  enter  into  contractual  agreements 
with  other  counties  to  provide  jail  facilities  to  which  prisoners  may  be 
transferred  as  deemed  necessary  under  this  section. 

Whenever  prisoners  are  arrested  in  such  numbers  that  county  jail 
facilities  are  insufficient  and  inadequate  for  the  safekeeping  of  such 
prisoners,  the  resident  judge  of  the  superior  court  or  any  superior  or 
district  court  judge  holding  court  in  the  district  may  order  the 
prisoners  transferred  to  a  unit  of  the  State  Department  of  Correction 
designated  by  the  Secretary  of  Correction  or  his  authorized 
representative,  where  the  prisoners  may  be  held  for  such  length  of 
time  as  the  judge  may  direct,  such  detention  to  be  in  cell  separate 
from  that  used  for  imprisonment  of  persons  already  convicted  of 
crimes.  The  sheriff  of  the  county  from  which  the  prisoners  are 
removed  shall  be  responsible  for  conveying  the  prisoners  to  the  prison 
unit  or  units  where  they  are  to  be  held,  and  for  returning  them  to  the 
common  jail  of  the  county  from  which  they  were  transferred. 
However,  if  due  to  the  number  of  prisoners  to  be  conveyed  the  sheriff 
is  unable  to  provide  adequate  transportation,  he  may  request  the 
assistance  of  the  Department  of  Correction,  and  the  Department  of 
Correction   is   hereby  authorized  and  directed  to  cooperate  with   the 
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sheriff  and  provide  whatever  assistance  is  available,  both  in  vehicles 
and  manpower,  to  accomplish  the  conveying  of  the  prisoners  to  and 
from  the  county  to  the  designated  prison  unit  or  units.  The  officer  in 
charge  of  the  prison  unit  designated  by  the  Secretary  of  Correction  or 
his  authorized  representative  shall  receive  and  release  the  custody  of 
the  prisoners  in  accordance  with  the  terms  of  the  court  order.  The 
county  from  which  the  prisoners  are  transferred  shall  pay  to  the 
Department  of  Correction  the  actual  cost  of  transporting  the  prisoners 
and  the  cost  of  maintaining  the  prisoners  at  the  per  day,  per  inmate 
rate  at  which  the  Department  of  Correction  pays  a  local  jail  for 
maintaining  a  prisoner,  provided,  however,  that  a  county  is  not 
required  to  reimburse  the  State  for  transporting  or  maintaining  a 
prisoner  who  was  a  resident  of  another  state  or  county  at  the  time  he 
was  arrested.  However,  if  the  county  commissioners  shall  certify  to 
the  Governor  that  the  county  is  unable  to  pay  the  bill  submitted  by  the 
State  Department  of  Correction  to  the  county  for  the  services 
rendered,  either  in  whole  or  in  part,  the  Governor  may  recommend  to 
the  Council  of  State  that  the  State  of  North  Carolina  assume  and  pay, 
in  whole  or  in  part,  the  obligation  of  the  county  to  the  Department  of 
Correction,  and  upon  approval  of  the  Council  of  State  the  amount  so 
approved  shall  be  paid  from  Contingency  and  Emergency  Fund  to  the 
Department  of  Correction. 

When,  due  to  an  emergency,  it  is  not  feasible  to  obtain  from  a 
judge  of  the  superior  or  district  court  a  prior  order  of  transfer,  the 
sheriff  of  the  county  and  the  Department  of  Correction  may  exercise 
the  authority  hereinafter  conferred;  provided,  however,  that  the  sheriff 
shall,  as  soon  as  possible  after  the  emergency,  obtain  an  order  from 
the  judge  authorizing  the  prisoners  to  be  held  in  the  designated  place 
of  confinement  for  such  period  as  the  judge  may  direct.  All  provisions 
of  this  section  shall  be  applicable  to  municipalities  whenever  prisoners 
are  arrested  in  such  numbers  that  the  municipal  jail  facilities  and  the 
county  jail  facilities  are  insufficient  and  inadequate  for  the  safekeeping 
of  the  prisoners.  The  chief  of  police  is  hereby  authorized  to  exercise 
the  authority  herein  conferred  upon  the  sheriff,  and  the  municipality 
shall  be  liable  for  the  cost  of  transporting  and  maintaining  the 
prisoners  to  the  same  extent  as  a  county  would  be  unless  action  is 
taken  by  the  Governor  and  Council  of  State  as  herein  provided  for 
counties  which  are  unable  to  pay  such  costs. 

The  number  of  county  prisoners  incarcerated  in  the  State  prison 
system  pursuant  to  safekeeping  orders  from  the  various  counties  may 
not  exceed  200  at  any  given  time  unless  authorized  by  the  Secretary  of 
Correction.  The  Secretary  may  refuse  to  accept  any  safekeeper  and 
may  return  any  safekeeper  transferred  under  a  safekeeping  order  when 
this  capacity  limit  is  reached." 
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Sec.  8.     G.S.  15A-1372(d)  reads  as  rewritten:  •  '    '   "^^ 

"(d)  Parole  and  Terminate.  —  The  Parole  Commission  is  authorized 
simultaneously  to  parole  and  terminate  supervision  of  a  prisoner  when 
such  prisoner  has  less  than  180  days  remaining  on  his  maximum 
sentence,  and  when  the  Commission  finds  that  such  action  will  not  be 
incompatible  with  the  public  interest.  When  the  Parole  Commission 
finds  that  such  action  will  not  be  incompatible  with  the  public  interest, 
the  Commission  is  also  authorized  simultaneously  to  parole  and 
terminate  supervision  of  a  prisoner  when  such  prisoner  is  imprisoned 
only  for  a  misdemeanor,  except  those  persons  convicted  under  G.S. 
20-138.1  of  driving  while  impaired  or  any  offense  involving  impaired 
driving." 

Sec.  9.  This  act  is  effective  upon  ratification,  but  Section  1  of 
this  act  shall  expire  July  I,  1991,  unless  reenacted  by  the  General 
Assembly. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  February,  1989.  . 

H.B.  52  CHAPTER  2  > 

AN  ACT  TO  APPOINT  MEMBERS  OF  THE  WHITEVILLE  CITY 
BOARD  OF  EDUCATION.  y  j.  :.     v» 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Pursuant  to  Chapter  172.  Session  Laws  of  1977,  the 
following  persons  are  appointed  to  the  Board  of  Education  for  the 
Whiteville  City  School  Administrative  Unit,  and  they  shall  serve  for  a 
term  of  two  years  beginning  on  the  second  Tuesday  in  February  of 
1989:  David  Flowers,  L.  Calvin  Duncan,  LaDeen  Powell,  and  Lana 
S.  White. 

Sec.  2.     This  act  is  effective  upon  ratification.  '         '       ■  "^  - 

In  the  General  Assembly  read  three  times  and  ratified  this  the  9th 
day  of  February,  1989. 

SB    16  CHAPTER  3  < 

AN  ACT  TO  ALLOW  MUNICIPALITIES  IN  UNION  COUNTY  TO 
REGULATE  THE  ABANDONMENT  OF  JUNKED  MOTOR 
VEHICLES. 

The  General  Assembly  of  North  Carolina  enacts:  " 

Section  1.      G.S.  160A-303.2  reads  as  rewritten: 
"§  I60A-303.2.    Regulation  of  abandonment  of  junked  motor  vehicles  in 
municipalities  in  certain  counties. 
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(a)  A  municipality  in  Dare,  Alamance,  Ashe,  Bladen,  Brunswick, 
Burke.  Cabarrus.  Caldwell,  Cumberland.  Davie.  Gaston.  Guilford, 
Halifax,  Henderson,  Iredell,  Jackson.  Lincoln.  Mecklenburg.  Moore, 
New  Hanover,  Pender,  Rockingham.  Rowan,  Surry,  Wake,  Wayne, 
Stokes,  Alleghany,  Carteret  or  Columbus  County,  Columbus  or  Union 
Counties  may  by  ordinance  regulate,  restrain  or  prohibit  the 
abandonment  of  junked  motor  vehicles  on  public  grounds  and  on 
private  property  within  the  municipality's  ordinance-making 
jurisdiction  upon  a  finding  that  such  regulation,  restraint  or 
prohibition  is  necessary  and  desirable  to  promote  or  enhance 
community,  neighborhood  or  area  appearance.  The  authority  granted 
by  this  section  shall  be  supplemental  to  any  other  authority  conferred 
upon  municipalities.  Nothing  in  this  section  shall  be  construed  to 
authorize  a  municipality'  to  require  the  removal  or  disposal  of  a  motor 
vehicle  kept  or  stored  at  a  bona  fide  'automobile  graveyard'  or 
'junkyard'  as  defined  in  G.S.  136-143. 

For  purposes  of  this  section,  the  term  'junked  motor  vehicle'  means 
a  vehicle  that  does  not  display  a  current  license  plate  and  that: 

(1)  Is  partially  dismantled  or  wrecked;  or 

(2)  Cannot  be  self-propelled  or  moved  in  the  manner  in  which 
it  originally  was  intended  to  move;  or 

(3)  Is  more  than  five  years  old  and  appears  to  be  worth  less 
than  one  hundred  dollars  ($100.00). 

(b)  Any  ordinance  adopted  pursuant  to  this  section  shall  include  a 
prohibition  against  removing  or  disposing  of  any  motor  vehicle  that  is 
used  on  a  regular  basis  for  business  or  personal  use." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  February,  1989. 

H.B.  145  CHAPTER  4 

AN  ACT  TO  ALL6w  TRANSYLVANIA  COUNTY  TO  CONVEY 
TO  TRANSYLVANIA  VOCATIONAL  SERVICES 

FOUNDATION,  INC.,  CERTAIN  REAL  ESTATE  AT  PRIVATE 
SALE. 

Whereas,  Transylvania  Vocational  Services  has  been  a  County 
Agency  providing  vocationally  handicapped  Transylvania  County 
residents  vocational  services  consisting  of  vocational  evaluation, 
vocational  adjustment  training,  an  adult  development  activities 
program,  and  extended  employment  and  referral  services;  and 

Whereas.  Transylvania  County  and  Transylvania  Vocational 
Services  mutually  agree  that  these  services  could  be  more  efficiently 
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provided  by  Transylvania  Vocational  Services  Foundation,  Inc.,  a 
private  nonprofit  corporation;  and 

Whereas,  Transylvania  County  wishes  to  convey  Transylvania 
Vocational  Services  Foundation.  Inc.,  a  nonprofit  corporation,  a 
parcel  of  land  with  improvements  which  was  conveyed  to  the  County 
for  the  purpose  of  providing  the  above  mentioned  services;  and 

Whereas.  Transylvania  County  contributed  seventy  thousand  nine 
hundred  thirty-nine  dollars  ($70,939)  for  the  purchase  of  the  above 
mentioned  parcel  with  the  remainder  of  the  purchase  price  having 
been  received  from  State  and  private  grants  and  earned  income  of 
Transylvania  Vocational  Services;  and 

Whereas,  Transylvania  County  wishes  to  convey  to  Transylvania 
Vocational  Services  Foundation,  Inc..  the  above  mentioned  parcel  for 
seventy  thousand  nine  hundred  thirty-nine  dollars  ($70,939);  and 

Whereas,  Transylvania  Vocational  Services  Foundation.  Inc.,  has 
agreed  to  purchase  the  above  mentioned  parcel  from  Transylvania 
County  for  the  sum  of  seventy  thousand  nine  hundred  thirty-nine 
dollars  ($70,939);  Now.  therefore, 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  Chapter  153A-176  and  Article  12 
of  Chapter  I60A  of  the  General  Statutes,  Transylvania  County  may 
convey  without  any  covenants  or  conditions,  to  Transylvania 
Vocational  Services  Foundation,  Inc.,  a  nonprofit  corporation,  at 
private  sale  for  a  consideration  of  seventy  thousand  nine  hundred 
thirty-nine  dollars  ($70,939),  that  certain  real  estate  located  at  33 
McLean  Road,  in  the  City  of  Brevard,  North  Carolina,  described  in  a 
deed  dated  the  5th  day  of  August,  1980,  from  the  Charles  M.  Morgan 
Company  to  Transylvania  County  and  which  is  recorded  in  the  Office 
of  the  Register  of  Deeds  of  Transylvania  County,  in  Book  242,  page 
790. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  February,  1989. 

SB.  82  CHAPTER  5 

AN   ACT  CONCERNING   THE   REVIEW  OF  ADMINISTRATIVE 
RULES  MANDATED  BY  THE  GENERAL  ASSEMBLY. 

The  General  Assembly  of  North  Carolina  enacts:  ''         '•■;•'!—•'' 

Section  1.      G.S.  150B-I2(h)  is  rewritten  to  read:  ■■^/'>! 

"(h)   No  rule-making  hearing  is  required  to  repeal  a  rule  if  the 
repeal  of  the  rule  is  specifically  provided  for  by  the  Constitution  of  the 
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United  States,  the  Constitution  of  North  Carolina,  any  federal  or 
North  Carolina  statute,  any  federal  regulation,  or  a  court  order.  No 
rule-making  hearing  is  required  to  adopt,  amend  or  repeal  a  rule  to 
comply  with  G.S.  143B-30.2  in  accordance  with  G.S.  150B-59(c)." 
Sec.  2.  G.S.  150B-59(c)  is  rewritten  to  read: 
"(c)  Rules  adopted  by  an  agency  subject  to  the  provisions  of  Article 
2  of  this  Chapter  in  effect  on  January  1.  1986,  that  conflict  with  or 
violate  the  provisions  of  G.S.  150B-9(c)  are  repealed.  Rules  adopted 
by  an  agency  subject  to  the  provisions  of  Article  2  of  this  Chapter  in 
effect  on  September  1,  1986.  whether  or  not  amended  on  or  after  that 
date,  that  do  not  conflict  with  or  violate  the  provisions  of  G.S.  150B- 
9(c)  shall  remain  in  effect  until  July  15,  1988.  These  rules  are 
repealed  effective  July  16,  1988,  unless  the  Administrative  Rules 
Review  Commission  determines  that  a  rule  complies  with  G.S.  143B- 
30.2(a).  Provided,  however,  that: 

(1)      The    rules    of    the    Office    of    State    Personnel    and    the 

occupational   licensing  boards  shall   remain   in  effect  until 

February  28,    1989,   but  are  repealed  effective  March    1, 

1989,  unless  approved  by  the  Administrative  Rules  Review 

Commission. 

,    (2)      The  rules  of  the  Department  of  Human   Resources  shall 

!  remain   in   effect   until   June   30,    1989,    but  are   repealed 

effective     July      1,      1989,      unless     approved      by     the 

..  Administrative  Rules  Review  Commission. 

,,^:.  (3)      Although  the  Department  of  Cultural  Resources,  the  Office 

of  the  Governor,  and  the  Council  of  State  did  not  file  the 

reports  required  under  Chapter  746,  Session  Laws  of  1985, 

nevertheless  the  rules  of  these  three  agencies  shall  remain 

in  effect  until  February  28,  1989,  but  are  repealed  effective 

March    1,    1989,    unless   approved    by   the   Administrative 

Rules  Review  Commission. 

Review  of  these  rules  shall  be  carried  out  in  the  manner  prescribed 

in  G.S.   143B-30.2  except  that  a  rule  determined  to  be  in  compliance 

shall  remain  in  effect.  In  the  event  of  rules  which  the  Commission 

determines  do  not  comply  with  G.S.   143B-30.2,  such  rules  may  be 

revised  or  repealed  by  the  agency  without  a  rule-making  hearing  in 

accordance  with  G.S.   150B-12(h).  Revised  rules  shall  be  returned  to 

the    Commission.     If    the    Commission     approves    the     rules,     the 

Commission  shall  notify  the  agency  and  file  the  rules  with  the  Office 

of  Administrative   Hearings.    Rules   adopted   on   or   after  January    I, 

1986,  shall  become  effective  as  provided  in  this  Chapter." 

Sec.  3.     This    act    is    effective    upon    ratification    and    applies 
retroactively  to  January  1 ,  1986. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  March,  1989. 

H.B.  114  CHAPTER  6  .; 

AN  ACT  TO  AUTHORIZE  THE  CITY  OF  BURLINGTON  TO 
CONVEY  A  TRACT  OF  LAND  TO  THE  SALVATION  ARMY 
AT  PRIVATE  SALE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  the  City  of  Burlington  may  convey  at  private  sale 
with  monetary  consideration  to  the  Salvation  Army  any  or  all  of  its 
right,  title,  and  interest  to  the  following  described  property: 
A  certain  tract  or  parcel  of  land  in  Burlington  Township,  Alamance 
County,  adjoining  the  lands  of  Fisher  Street,  Hall  Avenue  and  Trade 
Street  and  being  more  particularly  described  as  follows: 

BEGINNING  at  an  iron  stake  at  the  intersection  of  the  west 
right-of-way  line  of  Trade  Street  and  the  north  right-of-way  line  of 
Fisher  Street  and  running  thence  from  said  beginning  point  with  the 
line  of  Fisher  Street,  South  53  deg.  23'  38"  West  376.14  feet  to  an 
iron  stake  in  the  east  right-of-way  line  of  Hall  Avenue;  thence  with  the 
east  right-of-way  line  of  Hall  Avenue,  North  02  deg.  31'  12"  East 
394.38  feet  to  an  iron  stake  in  the  west  right-of-way  line  of  Trade 
Street;  thence  with  the  west  right-of-way  line  of  Trade  Street,  South 
87  deg.  39'  48"  East  9.31  feet  to  a  point  of  curvature;  thence  along  a 
curve  to  the  right  having  a  radius  of  323.76  feet,  an  arc  length  of 
290.07  feet  and  a  chord  of  South  61  deg.  59'  48"  East  280.46  feet  to 
a  point  of  tangency;  thence  South  36  deg.  19'  48"  East  46.73  feet  to 
the  BEGINNING  and  containing  1.542  Acres,  and  being  as  shown  on 
City  of  Burlington  Engineering  Department  Drawing  No.  2345-76. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
2nd  day  of  March,  1989. 

H.B.  58  CHAPTER  7 

AN  ACT  TO  MAKE  CONFORMING  CHANGES  TO  THE  MOTOR 
CARRIER  FUEL  USE  TAX  SO  THAT  A  UNIFORM  TAX 
REPORTING  FORM  MAY  BE  ADOPTED. 

The  General  Assembly  of  North  Carolina  enacts:  '■'' 

Section  1.      G.S.  105-449.37  reads  as  rewritten:  '^ 

"§  105-449.37.  Definitions;  tax  liability. 
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(a)  As  used  in  this  Article  unless  the  context  clearly  requires 
otherwise: 

(1)  'Motor  carrier'  means  every  person,  firm,  or  corporation 
who  operates  or  causes  to  be  operated  on  any  highway  in 
this  State  a  passenger  motor  vehicle  used,  designed,  or 
maintained  for  transportation  of  persons  or  property  and  (i) 
having  two  axles  and  a  gross  vehicle  weight  or  registered 
gross  vehicle  weight  exceeding  26,000  pounds,  (ii)  having 
three  or  more  axles  regardless  of  weight,  or  (iii)  used  in 
combination  when  the  weight  of  the  combination  exceeds 
26,000  pounds  gross  vehicle  weight,  with  seating  capacity 
for  more  than  20  passengers,  a  road  tractor,  a  tractor 
truck,  or  a  truck  with  more  than  two  axles.  The  term  does 
not  include  the  United  States,  the  State  or  its  political 
subdivisions,    operators    of   special    mobile    equipment    as 

•  defined     in     G.S.     20-4.01(44),     or     nonprofit    religious, 

educational,       charitable —  charitable,       or       benevolent 
organizations; 
(la)     'Motor  vehicle'    means  motor  vehicle  as  defined   in  G.S. 
20-4.01(23)     except    that    the     term     does     not     include 
recreational  vehicles; 

(2)  'Operations"  means  operations  of  all  vehicles  described  in 
subdivision  (1),  whether  loaded  or  empty  and  whether  or 
not  operated  for  compensation;  and 

(3)  'Secretary'  means  the  Secretary  of  Revenue. 

(b)  A  motor  carrier  who  operates  on  one  or  more  days  of  a  quarter 
is  liable  for  the  tax  imposed  by  this  Article  for  that  quarter  and  is 
entitled  to  the  credits  allowed  for  that  quarter." 

Sec.  2.     G.S.  105-449.39  reads  as  rewritten: 
"  §  /  05-449. 39.    Credit  for  payment  of  motor  fuel  tax. 

Every  motor  carrier  subject  to  the  tax  levied  by  this  Article  is 
entitled  to  a  credit  for  tax  paid  on  fuel  purchased  in  the  State.  The 
credit  shall  be  allowed  at  a  rate  equal  to  fourteen  cents  (14C)  per 
gallon  plus  the  wholesale  cents-per-gallon  rate  of  tax  in  effect  during 
the  quarter  for  which  the  credit  is  claimed.  Evidence  of  the  payment 
of  such  tax  in  such  form  as  may  be  required  by,  or  is  satisfactory  to, 
the  Secretary  shall  be  furnished  by  each  such  carrier  claiming  the 
credit  herein  allowed.  When  the  amount  of  the  credit  herein  provided 
to  which  any  motor  carrier  is  entitled  for  any  quarter  exceeds  the 
amount  of  the  tax  for  which  such  carrier  is  liable  for  the  same 
quarter,  such  excess  may  under  regulations  of  the  Secretary  be 
allowed  as  a  credit  on  the  tax  for  which  such  carrier  would  be 
otherwise  liable  for  another  quarter  or  quarters;  or  upon  application 
within — 180   days    from    the   end   of  any   quarter,    duly   verified   and 
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presented,  presented  in  accordance  witfi  regulations  promulgated  by 
the  Secretary  and  supported  by  such  evidence  as  may  be  satisfactory  to 
the  Secretary,  such  excess  may  be  refunded  to  said  motor  carrier. 

Unless  the  Secretary  of  Revenue  exercises  his  discretion  as 
hereinafter  provided,  or  as  provided  in  G.S.  105-449.40,  he  shall 
allow  such  refund  only  after  an  audit  of  the  applicant's  records. 
However,  he  may,  in  his  sole  discretion,  make  refunds  without  prior 
audit  or  without  having  been  furnished  a  bond  pursuant  to  G.S. 
105-449.40  if  the  motor  carrier  has  complied  with  the  provisions  of 
this  Subchapter  and  rules  and  regulations  promulgated  thereunder  for 
a  period  of  one  full  prior  registration  year." 

Sec.  3.  This  act  does  not  affect  the  rights  or  liabilities  of  the 
State,  a  taxpayer,  or  other  person  arising  under  a  statute  amended  or 
repealed  by  this  act  before  its  amendment  or  repeal;  nor  does  it  affect 
the  right  to  any  refund  or  credit  of  a  tax  that  would  otherwise  have 
been  available  under  the  amended  or  repealed  statute  before  its 
amendment  or  repeal. 

Sec.  4.     This  act  shall  become  effective  January  1 ,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  March,  1989. 

S.B.  38  CHAPTERS 

AN   ACT   TO   MAKE   AN    EMERGENCY   APPROPRIATION   FOR 
CORRECTIONAL  PROGRAMS  AND  PROJECTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  114-2.1,  the  settlement 
agreement  entered  into  by  the  parties  on  December  20,  1988,  in  the 
cases  of  Small  v.  Martin.  No.  85-987-CRT  (E.D.N.C.)  and  Thorne  v. 
Martin.  No.  87-446-CRT  (E.D.N.C),  is  hereby  approved  and  funds 
necessary  to  satisfy  the  terms  and  obligations  of  that  agreement  will  be 
appropriated. 

Sec.  2.  (a)  There  is  appropriated  from  the  General  Fund  to  the 
Department  of  Correction  for  current  operations  the  amount  of  ten 
million  eight  hundred  ten  thousand  two  hundred  seventy  dollars 
($10,810,270)  in  fiscal  year  1989-90  and  sixteen  million  one  hundred 
twenty-one  thousand  five  hundred  nineteen  dollars  ($16,121,519)  in 
fiscal  year  1990-91  for  the  following  programs: 

1989-90  1990-91 

a.  Electronic  House  Arrest  ''         $2,333,999        $1,461,698 

b.  Intensive  Probation/Parole  1,402,820  1,331,184 

c.  Regular  Probation/Parole  5,104,544  9,729,791 

d.  DWI  Program  Cherry 
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Hospital  1,460,935  1,571,173 

e.  IMPACT  Program. 

Cameron  Morrison  507,972  611,819 

f.  Operation  of  New 

Facilities  -  1,415.854 

(b)  There  is  appropriated  from  the  General  Fund  to  the 
Department  of  Crime  Control  and  Public  Safety  for  current  operations 
the  amount  of  five  hundred  nine  thousand  two  hundred  eight  dollars 
($509,208)  in  fiscal  year  1989-90  to  provide  for  the  following: 

(1)  To  expand  the  12  existing  community  penalties  programs 
and  to  provide  eighty-five  percent  (85%)  State  support  of 
those  programs; 

(2)  To  establish  three  new  community  penalties  programs  at 
ninety  percent  (90%)  State  share,  one  to  be  located  in 
Mecklenburg  County  and  two  to  be  located  in  the  First 
Superior  Court  Division; 

(3)  To  provide  contractual  services  to  rural  counties;  and 

(4)  To  cover  additional  administrative  costs. 

(c)  There  is  appropriated  from  the  General  Fund  to  the 
Department  of  Crime  Control  and  Public  Safety  the  sum  of  eight 
hundred  thirty-seven  thousand  one  hundred  seventy  dollars  ($837,170) 
for  the  1990-91  fiscal  year  to  provide  the  following: 

(1)  To  expand  the  12  existing  community  penalties  programs 
and  to  provide  eighty-five  percent  (85%)  State  support  of 
those  programs; 

(2)  To  provide  the  three  new  community  penalties  programs 
established  in  subsection  (b)(2)  of  this  section; 

(2a)  To  establish  two  new  community  penalties  programs  at 
ninety  percent  (90%)  State  share,  one  to  be  located  in  the 
Third  Superior  Court  Division;  and  one  to  be  located  in  the 
Fourth  Superior  Court  Division; 

(3)  To  provide  contractual  services  to  three  rural  counties;  and 
■    (4)      To  cover  additional  administrative  costs. 

Sec.  3.  (a)  There  is  appropriated  from  the  General  Fund  to  the 
Office  of  State  Budget  and  Management  for  capital  improvement 
projects  the  amount  of  forty  million  nine  hundred  forty-two  thousand 
eight  hundred  eighty-one  dollars  ($40,942,881)  in  fiscal  year  1989-90 
and  nine  million  nine  hundred  one  thousand  five  hundred  fifty-two 
dollars  ($9,901,552)  in  fiscal  year  1990-91  for  the  following  projects: 

1989-90  1990-91 

a.  DWI  Facility,  Cherry 

Hospital  $         -         $    650,200 

b.  Mental  Health  Facilities, 

Women's  Correctional 
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Center  1,718,196 

c.      Correctional  Facilities:  39,224.685    9,251,352 

"' -  (1)    Franklin  Unit  , ;< 

(2)    Sampson  Unit  -  .    j 

•  I  ,     '  (3)    Nash  Unit  '  .  .  ' 

(4)    Johnston  Unit  ;■  .  . 

/■^■,.;'..i  (5)    Dayrooms         ,-■;■  \^^  •■■■■/  '..•:■    .  ■  ■  .<  <       '(•■.,;■  ,'-■..;■'''•' - 

(6)    Classrooms 

(b)  Of  the  funds  appropriated  in  subsection  (a)  of  this  section  for 
the  purpose  of  construction  of  prison  facilities,  the  Office  of  State 
Budget  and  Management  shall  have  a  verifiable  ten  percent  (10%) 
goal  for  participation  by  minority  businesses;  however  it  may  contract 
for  and  supervise  all  aspects  of  administration,  technical  assistance, 
design,  construction,  or  demolition  of  prison  facilities  without  being 
subject  to  the  requirements  of  the  following  statutes  and  rules 
implementing  those  statutes:  G.S.  143-135.26(1),  143-128,  143-129, 
143-132.  143-134.  143-131,  143-64.10  through  143-64.13,  113A-1 
through  113A-10,  1I3A-50  through  113A-66,  133-1. !(b),  and 
133-1. 1(g).  All  contracts  for  the  design,  construction  or  demolition  of 
these  facilities  shall  include  a  penalty  for  failure  to  complete  the  work 
by  a  specified  date. 

(c)  The  Office  of  State  Budget  and  Management  shall  report  to 
the  Cochairmen  of  the  Prison  Construction  Subcommittee  of  the  Joint 
Legislative  Commission  on  Governmental  Operations  at  least  monthly 
and  shall  report  quarterly  to  the  Joint  Legislative  Commission  on 
Governmental  Operations  and  the  Fiscal  Research  Division  on  the 
funds  appropriated  by  this  section.  The  report  shall  include 
information  on  which  contractors  have  been  selected,  what  contracts 
have  been  entered  into,  the  projected  and  actual  occupancy  dates  of 
facilities  contracted  for,  the  number  of  prison  beds  to  be  constructed 
on  each  project,  the  location  of  each  project,  and  the  projected  and 
actual  cost  of  each  project. 

Sec.  4.  Of  the  funds  appropriated  in  Chapter  1086  of  the  1987 
Session  Laws  to  the  Office  of  State  Budget  and  Management  for 
construction  of  prison  facilities  for  the  Department  of  Correction,  up 
to  two  million  thirty-one  thousand  three  hundred  thirty-three  dollars 
($2,031,333)  may  be  used  in  fiscal  year  1988-89  for  the  purpose  of 
advance  planning  for  further  construction  of  prison  facilities  as 
outlined  in  subsection  (a)  of  Section  3  of  this  act.  The  funds  used 
under  this  section  are  replaced  by  appropriations  in  Section  3  of  this 
act. 

Sec.  5.  (a)  Of  the  funds  appropriated  in  Chapter  1086  of  the 
1987  Session  Laws  to  the  Department  of  Correction  for  operations  for 
fiscal    year     1988-89,    an    amount    up    to    three       million    dollars 
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($3,000,000)  may  be  expended  to  implement  Section  2(a)  of  this  act  in 
fiscal  year  1988-89.  Notwithstanding  the  provisions  of  G.S.  143-23, 
the  Department  of  Correction  may  transfer  funds  to  support 
expenditures  authorized  by  Section  2(a)  of  this  act  through  June  30, 

1989. 

(b)  Of  the  funds  appropriated  in  Chapter  1086  of  the  1987 
Session  Laws  to  the  Department  of  Crime  Control  and  Public  Safety 
for  operations  for  fiscal  year  1988-89,  an  amount  up  to  two  hundred 
fifty-four  thousand  six  hundred  four  dollars  ($254,604)  may  be 
expended  to  implement  Section  2(b)  of  this  act  in  fiscal  year  1988-89. 
Notwithstanding  the  provisions  of  G.S.  143-23,  the  Department  of 
Crime  Control  and  Public  Safety  may  transfer  funds  to  support 
expenditures  authorized  by  Section  2(b)  of  this  act  through  June  30, 
1989. 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  March,  1989. 

H.B.  86  CHAPTER  9 

AN  ACT  TO  REQUIRE  CONFIDENTIALITY  FOR  INTERSTATE 
BANK  ACQUISITION  RECORDS  AND  PUBLICATION  OF 
NOTICE  OF  APPLICATION  OF  INTERSTATE  BANKING 
ACQUISITION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.  53-99  reads  as  rewritten: 
"§  53-99.  Official  records. 

(a)  The  Commissioner  of  Banks  shall  keep  a  record  in  his  office  of 
his  official  acts,  rulings,  and  transactions  which,  except  as  hereinafter 
provided,  shall  be  open  to  inspection,  examination  and  copying  by  any 
person. 

(b)  Notwithstanding  any  laws  to  the  contrary,  the  following  records 
of  the  Commissioner  of  Banks  shall  be  confidential  and  shall  not  be 
disclosed  or  be  subject  to  public  inspection: 

(1)  Records  compiled  during  or  in  connection  with  an 
examination,  audit  or  investigation  of  any  bank,  banking 
office  ,  bank  holding  company  or  its  nonbank  subsidiary, 
or  trust  department  operating  which  operates  or  has  applied 
to  operate  under  the  provisions  of  this  Chapter; 

(2)  Records  containing  information  compiled  in  preparation  or 
anticipation  of  litigation,  examination,  audit  or 
investigation; 
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(3)  Records  containing  tiie  names  of  any  borrowers  from  a 
bani<  or  revealing  the  collateral  given  by  any  such 
borrower:  Provided,  however,  that  every  report  of  insider 
transactions  made  by  a  bank  which  report  is  required  to  be 
filed  with  the  appropriate  State  or  federal  regulatory  agency 
by  either  State  or  federal  statute  or  regulation  shall  be  filed 
with  the  Commissioner  of  Banks  in  a  form  prescribed  by 
him  and  shall  be  open  to  inspection,  examination  and 
copying  by  any  person; 

(4)  Records  prepared  during  or  as  a  result  of  an  examination, 
audit  or  investigation  of  any  bank,  bank  affiliate,  bank 
holding  company  or  its  nonbank  subsidiary,  data  service 
center  or  banking  practice  by  an  agency  of  the  United 
States,  or  jointly  by  such  agency  and  the  Commissioner  of 
Banks,  if  such  records  would  be  confidential  under  federal 
law  or  regulation; 

(4a)  Records  prepared  during  or  as  a  result  of  an  examination, 
audit  or  investigation  of  any  bank,  bank  affiliate,  bank 
holding  company  or  its  nonbank  subsidiary,  data  service 
center  or  banking  practice  by  a  regulatory  agency  of 
jurisdiction  of  the  region  defined  in  G.S. 53-210(1 1)  if 
these  records  would  be  confidential  under  that  jurisdiction's 
law  or  regulation; 

(5)  Records  of  information  and  reports  submitted  by  banks  to 
federal  regulatory  agencies,  if  such  records  would  be 
confidential  under  federal  law  or  regulation; 

(6)  Records  of  complaints  from  the  public  received  by  the 
banking  department  and  concerning  banks  under  its 
supervision  if  such  complaints  would  or  could  result  in  an 
investigation; 

(7)  Records  of  examinations  and  investigations  of  consumer 
finance  licensees; 

(8)  Records  of  pre-need  burial  contracts  maintained  pursuant  to 
Article  7A  of  Chapter  65  of  the  General  Statutes  including 
investigations  of  such  contracts  and  related  credit  inquiries; 

(9)  Any  letters,  reports,  memoranda,  recordings,  charts,  or 
other  documents  which  would  disclose  any  information  set 
forth  in  any  of  the  confidential  records  referred  to  in 
subdivisions  (1)  through  (8)." 

Sec.  2.     G.S.  53-211  reads  as  rewritten: 
"§  53-21 1.  Acquisilions  by  regional  bank  holding  companies. 

(a)  A  regional  bank  holding  company  that  does  not  have  a  North 
Carolina  bank  subsidiary  (other  than  a  North  Carolina  bank  subsidiary 
that  was  acquired  either  pursuant  to  Section  116  or  Section  123  of  the 
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Garn-St.  Germain  Depository  Institutions  Act  of  1982  (12  U.S.C. 
1730a(m).  1823(f))  or  in  the  regular  course  of  securing  or  collecting 
a  debt  previously  contracted  in  good  faith,  as  provided  in  Section  3(a) 
of  the  Bank  Holding  Company  Act  of  1956  as  amended  (12  U.S.C. 
1842(a))  may  acquire  a  North  Carolina  bank  holding  company  or  a 
North  Carolina  bank  with  the  approval  of  the  Commissioner.  The 
regional  bank  holding  company  shall  submit  to  the  Commissioner  an 
application  for  approval  of  such  acquisition,  which  application  shall  be 

approved  only  if: 

(1)  The  Commissioner  determines  that  the  laws  of  the  state  m 
which  the  regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  permit  North 
Carolina  bank  holding  companies  to  acquire  banks  and  bank 
holding  companies  in  that  state; 

(2)  The  Commissioner  determines  that  the  laws  of  the  state  in 
which  the  regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  permit  such 
regional  bank  holding  company  to  be  acquired  by  the  North 
Carolina  bank  holding  company  or  North  Carolina  bank 
sought  to  be  acquired.  For  the  purposes  of  this  subsection,  a 
North  Carolina  bank  shall  be  treated  as  if  it  were  a  North 
Carolina  bank  holding  company; 

(3)  The  Commissioner  determines  either  that  the  North  Carolina 
bank  sought  to  be  acquired  has  been  in  existence  and 
continuously  operating  for  more  than  five  years  or  that  all  of 
the  bank  subsidiaries  of  the  North  Carolina  bank  holding 
company  sought  to  be  acquired  have  been  in  existence  and 
continuously  operating  for  more  than  five  years:  Provided, 
that  the  Commissioner  may  approve  the  acquisition  by  a 
regional  bank  holding  company  of  all  or  substantially  all  of 
the  shares  of  a  bank  organized  solely  for  the  purpose  of 
facilitating  the  acquisition  of  a  bank  that  has  been  in 
existence  and  continuously  operating  as  a  bank  for  more 
than  five  years;  and 

(4)  The  Commissioner  makes  the  acquisition  subject  to  any 
conditions,  restrictions,  requirements  or  other  limitations 
that  would  apply  to  the  acquisition  by  a  North  Carolina  bank 
holding  company  of  a  bank  or  bank  holding  company  in  the 
state  where  the  regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  but  that  would 
not  apply  to  the  acquisition  of  a  bank  or  bank  holding 
company  in  such  state  by  a  bank  holding  company  all  the 
bank    subsidiaries  of  which  are  located  in  that  state. 
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(b)  A  regional  bank  holding  company  that  has  a  North  Carolina 
bank  subsidiary  (other  than  a  North  Carolina  bank  subsidiary  that  was 
acquired  either  pursuant  to  Section  116  or  Section  123  of  the  Garn-St. 
Germain  Depository  Institutions  Act  of  1982  (12  U.S.C.  1730a(m), 
1823  (f))  or  in  the  regular  course  of  securing  or  collecting  a  debt 
previously  contracted  in  good  faith,  as  provided  in  Section  3(a)  of  the 
Bank  Holding  Company  Act  of  1956  as  amended  (12  U.S.C.  1842(a)) 
may  acquire  any  North  Carolina  bank  or  North  Carolina  bank  holding 
company  with  the  approval  of  the  Commissioner.  The  regional  bank 
holding  company  shall  submit  to  the  Commissioner  an  application  for 
approval  of  such  acquisition,  which  application  shall  be  approved  only 
if  the  Commissioner  makes  the  acquisition  subject  to  any  conditions, 
restrictions,  requirements  or  other  limitations  that  would  apply  to  the 
acquisition  by  a  North  Carolina  bank  holding  company  of  a  bank  or 
bank  holding  company  in  the  State  state  where  the  regional  bank 
holding  company  making  the  acquisition  has  its  principal  place  of 
business  but  that  would  not  apply  to  the  acquisition  of  a  bank  or  bank 
holding  company  in  such  state  by  a  bank  holding  company  all  the 
bank  subsidiaries  of  which  are  located  in  that  state. 

(c)  The  Commissioner  shall  rule  on  any  application  submitted  under 
this  section  not  later  than  90  days  following  the  date  of  submission  of 
a  complete  application.  If  the  Commissioner  fails  to  rule  on  the 
application  within  the  requisite  90-day  period,  the  failure  to  rule  shall 
be  deemed  a  final  decision  of  the  Commissioner  approving  the 
application. 

(d)  The  Commissioner,  within  30  days  of  receiving  the  complete 
application  for  acquisition,  shall  publish  notice  of  the  intent  of  a 
regional  bank  holding  company  to  acquire  a  North  Carolina  bank  or 
North  Carolina  bank  holding  company  under  subsection  (a)  or  (b)  of 
this  section.  The  notice  shall  be  published  in  newspapers  serving  the 
communities  in  which  the  principal  offices  of  the  North  Carolina  bank 
or  North  Carolina  bank  holding  company  and  of  the  regional  bank 
holding  company  are  located.  Notwithstanding  any  other  provision  of 
this  section,  the  application  for  acquisition  shall  not  be  approved  until 
the  requirement  for  publication  has  been  met." 

Sec  3.      This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  March,  1989. 

H.B.  87  CHAPTER  10 

AN  ACT  TO  REQUIRE  THE  REGISTRATION  UNDER  THE 
NORTH  CAROLINA  BANK  HOLDING  COMPANY  ACT  OF 
BANK    HOLDING    COMPANIES    CONTROLLING    DIRECTLY 
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OR  INDIRECTLY  NONBANK  SUBSIDIARIES  OPERATING  IN 
NORTH  CAROLINA.  .  - 

The  General  Assembly  of  Norih  Carolina  enacts:  •.       . 

Section  1.      G.S.  53-227  reads  as  rewritten: 
"§  53-227.  Registration  of  bank  holding  companies. 

Every  bank  holding  company,  not  later  than  July  1,  1985.  or  within 
180  days  after  becoming  a  bank  holding  company  controlling  a  North 
Carolina  federally  or  State-chartered  bank  or  banks,  or  within  180 
days  after  acquiring  control,  directly  or  indirectly,  over  a  nonbank 
subsidiary  or  subsidiaries  having  offices  located  in  this  State  shall 
register  with  the  Commissioner  on  forms  approved  supplied  by  the 
Commissioner." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  March.  1989. 

H.B.  14  CHAPTER  11 

AN  ACT  TO  SIMPLIFY  THE  ASSIGNMENT  OF  THE  YEAR'S 
ALLOWANCE  TO  THE  SURVIVING  SPOUSE  AND  CERTAIN 
SURVIVING  CHILDREN  OF  THE  DECEASED,  WHEN  THE 
ALLOWANCE  IS  ASSIGNED  BY  A  MAGISTRATE. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  30-19  reads  as  rewritten: 

"§  30-19.  Value  of  property  ascertained. 

The  value  of  the  personal  property  assigned  to  the  surviving  spouse 
and  children  shall  be  ascertained  by  a  magistrate  and  two  persons 
qualified  to  act  as  jurors  of  the  county  in  which  administration  was 
granted  or  the  will  probated." 

Sec.  2.     G.S.  30-20  reads  as  rewritten:  '  . 

"§  30-20.  Procedure  for  assignment. 

Upon  the  application  of  the  surviving  spouse,  or  whenever  it  shall 
appear  that  a  child  is  entitled  to  an  allowance  as  provided  by  G.S. 
30-1 7,  the  personal  representative  of  the  deceased  shall  apply  to  a 
child  by  his  guardian  or  next  friend,  or  the  personal  representative  of 
the  deceased,  the  clerk  of  superior  court  of  the  county  in  which  the 
deceased  resided  4a-  shall  assign  the  inquiry  to  a  magistrate  of  the 
county.  The  magistrate  shall  summon  two  persons  qualified  to  act  as 
jurors,  whot  having  been  sworn  by  the  magistrate  to  act  impartially  as 
commissioners  shall-, — with — him,  ascertain  the  person  or  persons 
entitled  to  an  allowance  according  to  the  provisions  of  this  Article,  and 
determine  the  money  or  other  personal  property  of  the  estate,  and  pay 
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over  to  or  assign  to  the  surviving  spouse  and  to  the  children,  if  any, 
so  much  thereof  as  they  shall  be  entitled  to  as  provided  in  this  Article. 
Any  deficiencies  shall  be  made  up  from  any  of  the  personal  property 
of  the  deceased,  and  if  the  personal  property  of  the  estate  shall  be 
insufficient  to  satisfy  such  allowance,  the  clerk  of  the  superior  court 
shall  enter  judgment  against  the  personal  representative  for  the  amount 
of  such  deficiency,  to  be  paid  when  a  sufficiency  of  such  assets  shall 
come  into  his  hands." 

Sec.  3.     G.S.  30-21  reads  as  rewritten:  .   ..  */ 

"§  30-21 .  Report  of  commissioners  magi  si  rale. 

The  commissioners  magistrate  shall  make  and  sign  three  lists  of  the 
money  or  other  personal  property  assigned  to  each  person,  stating 
their  quantity  and  value,  and  the  deficiency  to  be  paid  by  the  personal 
representative.  Where  the  allowance  is  to  the  surviving  spouse,  one  of 
these  lists  shall  be  delivered  to  him.  Where  the  allowance  is  to  a 
child,  one  of  these  lists  shall  be  delivered  to  the  surviving  parent  with 
whom  the  child  is  living;  or  to  the  child's  guardian  or  next  friend  if 
the  child  is  not  living  with  said  surviving  parent;  or  to  the  child  if  said 
child  is  not  living  with  the  surviving  parent  and  has  no  guardian  or 
next  friend.  One  list  shall  be  delivered  to  the  personal  representative. 
One  list  shall  be  returned  by  the  magistrate,  within  20  days  after  the 
assignment,  to  the  superior  court  of  the  county  in  which 
administration  was  granted  or  the  will  probated,  and  the  clerk  shall 
file  and  record  the  same,  together  with  any  judgment  entered  pursuant 
to  G.S.  30-20." 

Sec.  4.     G.S.  30-23  reads  as  rewritten:  ^  ._ 

"§  30-23.    Righi  of  appeal. 

The  personal  representative,  or  the  surviving  spouse,  or  child  by  his 
guardian  or  next  friend,  or  any  creditor,  legatee  or  heir  of  the 
deceased,  may  appeal  from  the  finding  of  the  commissioners 
magistrate  to  the  superior  court  of  the  county,  and,  within  10  days 
after  the  assignment,  cite  the  adverse  party  to  appear  before  such  court 
on  a  certain  day,  not  less  than  five  nor  exceeding  10  days  after  the 
service  of  the  citation." 

Sec.  5.     G.S.  30-24  reads  as  rewritten:  /^ , 

"§  30-24.    Hearing  on  appeal.  •  n-;  •■:':■ 

At  or  before  the  day  named,  the  appellant  shall  file  with  the  clerk  a 
copy  of  the  assignment  and  a  statement  of  his  exceptions  thereto,  and 
the  issues  thereby  raised  shall  be  decided  as  other  issues  are  directed 
to  be.  When  the  issues  shall  have  been  decided,  judgment  shall  be 
entered  accordingly,  if  it  may  be  without  injustice,  without  remitting 
the  proceedings  to  the  commissioners  magistrate."  ,,       ^ 
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Sec.  6.  This  act  siiall  become  effective  October  I,  1989,  and 
shall  apply  to  applications  for  the  assignment  of  a  year's  allowance 
made  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  9th 
day  of  March.  1989. 

S.B.  52  CHAPTER  12 

AN  ACT  TO  CLARIFY  THAT  BUSINESS  BROKERS  ARE  NOT 
SECURITIES  DEALERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  78A-2(2)  reads  as  rewritten: 
"(2)       'Dealer'    means    any    person    engaged    in    the    business    of 
effecting  transactions  in  securities  for  the  account  of  others  or  for  his 
own  account.  'Dealer'  does  not  include: 

a.  A  salesman.  _ 

b.  A  bank,  savings  institution,  or  trust  company, 

c.  A  person  who  has  no  place  of  business  in  this  State  if 

1 .  He  effects  transactions  in  this  State  exclusively  with  or 
through  (i)  the  issuers  of  the  securities  involved  in  the 
transactions,  (ii)  other  dealers,  or  (iii)  banks,  savings 
institutions,  trust  companies,  insurance  companies, 
investment  companies  as  defined  in  the  Investment 
Company  Act  of  1940.  pension  or  profit-sharing  trusts,  or 
other  financial  institutions  or  institutional  buyers,  whether 
acting  for  themselves  or  as  trustees,  or 

2.  In  the  case  of  a  person  registered  as  a  dealer  with  the 
Securities  and  Exchange  Commission  under  the  Securities 
Exchange  Act  of  1934  and  in  one  or  more  states,  during 
any  period  of  12  consecutive  months  he  does  not  effect 
more  than  15  purchases  or  sales  in  this  State  in  any 
manner  with  persons  other  than  those  specified  in  clause 
1,  whether  or  not  the  dealer  or  any  of  the  purchasers  or 
sellers  is  then  present  in  this  State,  or 

d.  An  issuer  if 

1.  The  security  is  exempted  under  subdivisions  (1).  (2),  (3), 
(4),  (5)[.]  (7).  (9),  (10),  (11),  (13),  or  (14)  of  G.S.  78A- 
16.  or  the  transaction  is  exempted  under  G.S.  78A-17, 
and  such  exemption  has  not  been  denied  or  revoked  under 
G.S.  78A-18,  or 

2.  The  security  is  registered  under  this  Chapter  and  it  is 
offered  and  sold  through  a  registered  dealer,  or 
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3.  All  of  the  following  conditions  are  met:  (i)  No 
commission  or  other  remuneration  is  paid  or  given 
directly  or  indirectly  for  soliciting  any  prospective 
purchaser  in  this  State;  (ii)  the  total  amount  of  the 
offering,  both  within  and  without  this  State,  does  not 
exceed  two  million  five  hundred  thousand  dollars 
($2,500,000);  and  (iii)  the  total  number  of  purchasers, 
both  within  and  without  this  State,  does  not  exceed  100. 
Provided,  however,  the  Administrator  may  by  rule  or 
order  waive  the  condition  imposed  by  subdivision  (iii) 
hereof;  or 

4.  The  security  is  issued  by  an  open-end  management 
company  that  is  registered  under  the  Investment  Company 

•    ■  Act  of  1940  and  so  long  as  no  sales  load  is  paid  or  given, 

directly  or  indirectly, 
e.    A  person  who  acts  as  a  business  broker  with   respect  to  a 
transaction  involving  the  offer  or  sale  of  all  of  the  stock  in 
any  closely  held  corporation  provided  that  such  stock  is  sold 
to  no  more  than  one  person,  as  that  term  is  defined  herein. 
Sec.  2.     Nothing   contained    in    this   act   shall    be   construed   to 
affect  any  litigation  pending  at  the  time  of  ratification. 
Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  March,  1989.  -- ;  . 

H.B.  151  CHAPTER  13 

AN  ACT  TO  PROHIBIT  THE  INTENTIONAL  SWEEPING  OF  A 
DEER  AREA  WITH  LIGHTS  OR  THE  INTENTIONAL 
SHINING  OF  LIGHTS  ON  DEER  IN  RICHMOND  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  to  shine  a  light  intentionally  upon  a 
deer  or  to  sweep  a  light  in  search  of  deer  at  any  time  in  Richmond 
County. 

Sec.  2.     Section  I  of  this  act  shall  not  be  construed  to  prevent: 

(1)  The  lawful  hunting  of  raccoon  or  opossum  during  open 
season  with  artificial  lights  designed  or  commonly  used  in 
taking  raccoon  and  opossum  at  night; 

(2)  The  necessary  shining  of  lights  by  landowners  on  their  own 
lands; 

(3)  The  shining  of  lights  necessary  to  normal  travel  by  motor 
vehicles  on  roads  or  highways; 
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(4)  The  use  of  lights  by  campers  and  others  who  are  legitintately 
in  these  areas  for  other  reasons  and  are  not  attempting  to 
attract  or  to  immobilize  deer  by  the  use  of  lights. 

Sec.  3.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00)  or  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  further  conviction  by  a  fine  of 
not  less  than  fifty  dollars  ($50.00)  nor  more  than  two  hundred  dollars 
($200.00).  by  imprisonment  not  to  exceed  90  days  or  by  both. 

Sec.  4.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
and  by  other  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  5.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  March,  1989. 

H.B.  99  CHAPTER  14 

AN  ACT  TO  AMEND  THE  NEW  MOTOR  VEHICLES 
WARRANTIES  ACT  TO  PROVIDE  THAT  ANY  EXPRESS 
WARRANTY  OF  A  NEW  MOTOR  VEHICLE  STATED  IN 
TERMS  OF  A  CERTAIN  NUMBER  OF  MILES  SHALL  BEGIN 
TO  ACCRUE  FROM  THE  MILEAGE  ON  THE  ODOMETER  AT 
THE  DATE  OF  ORIGINAL  DELIVERY  TO  THE  CONSUMER. 

The  General  Assembly  oJNorih  Carolina  enacts: 

Section  1.      G.S.  20-351.2  reads  as  rewritten: 
"§  20-351.2.    Require  repairs;  when  mileage  warranty  begins  to  accrue. 

(a)  Express  warranties  for  a  new  motor  vehicle  shall  remain  in 
effect  at  least  one  year  or  12.000  miles.  If  a  new  motor  vehicle  does 
not  conform  to  all  applicable  express  warranties  for  a  period  of  one 
year,  or  the  term  of  the  express  warranties,  whichever  is  greater, 
following  the  date  of  original  delivery  of  the  motor  vehicle  to  the 
consumer,  and  the  consumer  reports  the  nonconformity  to  the 
manufacturer,  its  agent,  or  its  authorized  dealer  during  such  period, 
the  manufacturer  shall  make,  or  arrange  to  have  made,  repairs 
necessary  to  conform  the  vehicle  to  the  express  warranties,  whether  or 
not  these  repairs  are  made  after  the  expiration  of  the  applicable 
warranty  period. 

(b)  Any  express  warranty  for  a  new  motor  vehicle  expressed  in 
terms  of  a  certain  number  of  miles  shall  begin  to  accrue  from  the 
mileage  on  the  odometer  at  the  date  of  original  delivery  to  the 
consumer." 
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Sec.  2.  This  act  shall  become  effective  October  1,  1989,  and 
applies  to  sales  of  motor  vehicles  that  occur  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  March,  1989.  ,        ,>     ,  r    ■      ,.   , -;  • 


H.B.  126  CHAPTER  15 


■i\. 


AN  ACT  TO  IMPLEMENT  THE  RECOMMENDATION  OF  THE 
JOINT  LEGISLATIVE  UTILITY  REVIEW  COMMITTEE  TO 
EXTEND  THE  EXPIRATION  DATE  OF  THE  FUEL  CHARGE 
ADJUSTMENT  PROVISIONS  OF  THE  GENERAL  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  5  of  Chapter  677  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  5.  G.S.  62-133.2  is  repealed  in  its  entirety  effective  July  1, 
1989.  1991." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  March.  1989. 

H.B.  129  CHAPTER  16  ? 

AN  ACT  EXPANDING  THE  SILER  CITY  BOARD  OF 
COMMISSIONERS  AND  CHANGING  THE  METHOD  BY 
WHICH  THE  BOARD  IS  ELECTED. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  860  of  the  Session  Laws  of  1963  is 
repealed. 

Sec.  2.  Chapter  88  of  the  Private  Laws  of  1887,  being  the 
Charter  of  the  Town  of  Siler  City,  is  amended  by  rewriting  Sections  3, 
4  and  5  to  read  as  follows: 

"Sec.  3.  Beginning  with  the  1989  election  the  Town  of  Siler  City 
shall  be  governed  by  a  mayor  and  seven  commissioners  elected  in  the 
manner  provided  in  Section  4  of  this  act. 

Sec.  4.  (a)  The  mayor  shall  be  elected  by  all  the  voters  of  the 
town  every  two  years.  The  mayor  pro  tem  shall  be  chosen  in  the 
manner  provided  by  State  law. 

(b)  One  commissioner  shall  be  elected  from  each  of  the  five 
districts  described  in  subsection  (e)  of  this  section.  Only  voters 
residing  in  a  district  shall  vote  for  the  commissioner  from  that  district. 
The  other  two  commissioners  shall  be  elected  by  all  the  voters  of  the 
town . 
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(c)  Elections  shall  be  according  to  the  nonpartisan  plurality  method 
and  shall  be  held  at  the  time  provided  by  State  law. 

(d)  Except  as  provided  in  Section  5  of  this  act,  commissioners  shall 
be  elected  for  four-year  terms. 

(e)  The  five  election  Districts  are: 

District  I  —  The  northeastern  portion  of  the  town  included  within 
the  following  line  running  counterclockwise  from  its  beginning  at  the 
intersection  of  Siler  Mil!  Road  with  the  northern  boundary  of  the  town 
limits  to  its  ending  at  the  intersection  of  U.S.  Route  64 A  with  the 
eastern  town  limits:  Southwest  and  south  on  Siler  Mill  Road  to  Fifth 
Street,  west  on  Fifth  Street  to  Fourth  Avenue,  south  on  Fourth 
Avenue  two  blocks  to  Third  Street,  east  on  Third  Street  two  blocks  to 
Sixth  Avenue,  south  on  Sixth  Avenue  to  Raleigh  Street,  east  on 
Raleigh  Street  to  U.S.  Route  64A,  east  on  64A  to  the  town  limits  on 
the  eastern  side  of  the  town. 

District  2  —  The  north  central  portion  of  the  town  included  within 
the  following  line  running  counterclockwise  from  its  beginning  at  the 
intersection  of  North  Chatham  Avenue  with  the  northern  town  limits 
to  its  ending  at  the  intersection  of  Siler  Mill  Road  with  the  northern 
town  limits:  Southeast  on  North  Chatham  Avenue  to  Sixth  Street, 
west  on  Sixth  Street  two  blocks  to  Dogwood  Avenue,  south  on 
Dogwood  Avenue  one  block  to  Fifth  Street,  east  on  Fifth  Street  three 
blocks  to  Second  Avenue,  south  on  Second  Avenue  one  block  to 
Fourth  Street,  east  on  Fourth  Street  three  blocks  to  Fourth  Avenue, 
north  on  Fourth  Avenue  one  block  to  Fifth  Street,  east  on  Fifth  Street 
to  Siler  Mill  Road,  north  on  Siler  Mill  Road  to  the  northern  town 
limits. 

District  3  —  The  northwestern  portion  of  the  town  included  within 
the  following  line  running  counterclockwise  from  its  beginning  at  the 
intersection  of  Second  Street  (U.S.  Route  64)  with  the  western  town 
limits  to  its  ending  at  the  intersection  of  North  Chatham  Avenue  with 
the  northern  town  limits:  East  on  Second  Street  to  Second  Avenue, 
north  on  Second  Avenue  three  blocks  to  Fifth  Street,  west  on  Fifth 
Street  three  blocks  to  Dogwood  Avenue,  north  on  Dogwood  Avenue 
one  block  to  Sixth  Street,  east  on  Sixth  Street  two  blocks  to  North 
Chatham  Avenue,  north  on  North  Chatham  Avenue  to  the  northern 
town  limits. 

District  4  —  The  southwestern  and  south  central  portion  of  the  town 
included  within  the  following  line  running  counterclockwise  from  its 
beginning  at  the  intersection  of  Second  Avenue  with  the  southern  town 
limits  to  its  ending  at  the  intersection  of  Second  Street  (U.S.  Route 
64)  with  the  western  town  limits:  Northwest  on  Second  Avenue  to 
Second  Street,  west  on  Second  Street  to  the  western  town  limits. 
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District  5  ~  The  southeastern  portion  of  the  town  included  within 
the  following  line  running  counterclockwise  from  the  intersection  of 
U.S.  Route  64A  with  the  eastern  town  limits  to  the  intersection  of 
Second  Avenue  with  the  southern  town  limits:  West  on  U.S.  Route 
64A  to  Raleigh  Street,  southwest  on  Raleigh  Street  to  Sixth  Avenue, 
north  on  Sixth  Avenue  to  Third  Street,  west  on  Third  Street  two 
blocks  to  Fourth  Avenue,  north  on  Fourth  Avenue  one  block  to 
Fourth  Street,  west  on  Fourth  Street  three  blocks  to  Second  Avenue, 
southeast  on  Second  Avenue  to  the  southern  town  limits. 

Sec.  5.  (a)  At  the  regularly  scheduled  election  in  1989  one 
commissioner  shall  be  elected  by  the  voters  of  District  I  for  a  four- 
year  term,  one  commissioner  shall  be  elected  by  the  voters  of  District 
2  for  a  two-year  term,  one  commissioner  shall  be  elected  by  the  voters 
of  District  5  for  a  four-year  term,  and  one  commissioner  shall  be 
elected  by  the  voters  of  the  entire  town  for  a  four-year  term. 

(b)  As  terms  expire  for  the  commissioners  elected  in  1987  and 
1989,  successors  shall  be  elected  for  four-year  terms.  Accordingly,  in 
1991  and  every  four  years  thereafter  four  commissioners  shall  be 
elected,  one  each  from  Districts  2,  3  and  4  and  one  at-large.  In  1993 
and  every  four  years  thereafter  three  commissioners  shall  be  elected, 
one  each  from  Districts  1  and  5  and  one  at-large." 

Sec.  3.  The  present  commissioners  are  designated  as 
commissioners  for  the  following  seats:  William  F.  Collins  --  District 
3;  Sydney  D.  Farrar  --  At-large;  Adam  Smith  —  District  5;  Guy  David 
Smith  —  At-large;  Charles  L.  Turner  —  District  4.  Each  of  these 
incumbents  shall  be  entitled  to  serve  the  remainder  of  his  term.  The 
terms  of  Adam  Smith  and  Guy  David  Smith  expire  in  1989;  the  terms 
of  the  other  incumbents  expire  in  1991.  If  any  of  the  three 
commissioners  designated  as  a  commissioner  for  a  numbered  district 
dies,  resigns  or  otherwise  leaves  office  before  the  end  of  his  term,  the 
person  appointed  to  replace  him  must  reside  in  the  same  district. 
Sec.  4.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  March,  1989.  :.-;,;•;     -         ..      .,,    ■ .    ;    :  vi 

H.B.  209  CHAPTER  17     .  "    .    ■      .,"-,/' ,',:,-.-'U 

AN  ACT  TO  FURTHER  REGULATE  CONSUMER  FINANCE 
COMPANIES.  THEIR  AFFILIATES  AND  SUBSIDIARIES,  TO 
REQUIRE  THEIR  REGISTRATION  UNDER  THE  MORTGAGE 
BANKER/BROKER  REGISTRATION  ACT,  TO  ALLOW 
CONSUMER  FINANCE  LICENSEES  TO  MAINTAIN  THEIR 
RECORDS  OUT  OF  STATE,  AND  TO  MAKE  VARIOUS 
TECHNICAL  AMENDMENTS. 
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The  General  Assembly  of  North  Carolina  enacts:    . 
Section  1.      G.S.  53-166  reads  as  rewritten: 
"§  53-166.   Scope  of  Article:  evasions:  penalties:  loans  in  violation  of 
Article  void. 

(a)  Scope.  —  No  person  shall  engage  in  the  business  of  lending  in 
amounts  of  ten  thousand  dollars  ($10,000)  or  less  and  contract  for, 
exact,  or  receive,  directly  or  indirectly,  on  or  in  connection  with  any 
such  loan,  any  charges  whether  for  interest,  compensation, 
consideration,  or  expense,  or  any  other  purpose  whatsoever,  which  in 
the  aggregate  are  greater  than  permitted  by  Chapter  24,  except  as 
provided  in  and  authorized  by  this  Article,  and  without  first  having 
obtained  a  license  from  the  Commissioner.  Commissioner:  Provided 
further,  no  person  shall  in  the  course  of  any  business  service 
individually  or  in  conjunction  or  cooperation  with  any  bank  or  other 
lender  process  or  accept  for  delivery  to  any  bank  or  other  lender  any 
loan  application,  or  receive  or  accept  for  delivery  any  loan  proceed 
checks  or  in  any  manner  facilitate  the  extension  of  credit  the  purpose 
of  which  is  to  fund  a  loan  in  anticipation  of  any  sums  of  money  due 
by  reason  of  a  tax  refund  without  first  having  obtained  a  license  from 
the  Commissioner.  The  word  "lending"  as  used  in  this  section,  shall 
include,  but  shall  not  be  limited  to,  endorsing  or  otherwise  securing 
loans  or  contracts  for  the  repayment  of  loans. 

(b)  Evasions.  —  The  provisions  of  subsection  (a)  of  this  section 
shall  apply  to  any  person  who  seeks  to  avoid  its  application  by  any 
device,  subterfuge  or  pretense  whatsoever. 

(c)  Penalties;  Commissioner  to  Provide  and  Testify  as  to  Facts  in 
His  Possession.  —  Any  person  not  exempt  from  this  Article,  or  any 
officer,  agent,  employee  or  representative  thereof,  who  fails  to  comply 
with  or  who  otherwise  violates  any  of  the  provisions  of  this  Article,  or 
any  regulation  of  the  Banking  Commission  adopted  pursuant  to  this 
Article,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
fined  not  less  than  five  hundred  dollars  ($500.00)  nor  more  than 
twenty-five  hundred  dollars  ($2,500)  or  imprisoned  not  less  than  four 
months  nor  more  than  two  years,  or  both,  in  the  discretion  of  the 
court.  Each  such  violation  shall  be  considered  a  separate  offense.  It 
shall  be  the  duty  of  the  Commissioner  of  Banks  to  provide  the  district 
attorney  of  the  court  having  jurisdiction  of  any  such  offense  with  all 
facts  and  evidence  in  his  actual  or  constructive  possession,  and  to 
testify  as  to  such  facts  upon  the  trial  of  any  person  for  any  such 
offense. 

(d)  Additional  Penalties.  —  Any  contract  of  loan,  the  making  or 
collecting  of  which  violates  any  provision  of  this  Article,  or  regulation 
thereunder,  except  as  a  result  of  accidental  or  bona  fide  error  of 
computation   shall   be   void   and   the   licensee   or  any  other  party   in 
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violation  shall  have  410  right  to  collect,  receive  or  retain  any  principal 
or  charges  whatsoever  with  respect  to  such  loan.  If  an  affiliate 
operating  in  the  same  office  or  subsidiary  operating  in  the  same  office 
of  a  licensee  makes  a  loan  in  violation  of  G.S.  53-l80(i)  such  affiliate 
or  subsidiary  may  recover  only  its  principal  on  such  loan. 

Sec.  2.     G.S.  53-172  reads  as  rewritten: 
"  §  53-172.    Conduct  of  other  business  in  same  office. 

No  licensee  shall  conduct  the  business  of  making  loans  under  this 
Article  within  any  office,  suite,  room,  or  place  of  business  in  which 
any  other  business  is  solicited  or  engaged  in  unless,  in  the  opinion  of 
the  Commissioner,  such  other  business  would  not  be  contrary  to  the 
best  interests  of  the  borrowing  public  and  is  authorized  by  the 
Commissioner  in  writing. 

If  the  conduct  of  any  other  business  authorized  by  the 
Commissioner  should,  in  the  opinion  of  the  Commissioner,  prove 
contrary  to  the  best  interests  of  the  borrowing  public,  the  authority 
granted  to  conduct  such  business  shall  be  withdrawn  in  writing  by  the 
Commissioner. 

Installment  paper  dealers  as  defined  in  G.S.  105-83,  and  the 
collection  by  a  licensee  of  loans  legally  made  in  North  Carolina,  or 
another  state  by  another  government  regulated  lender  or  lending 
agency,  shall  not  be  considered  as  being  any  other  business  within  the 
meaning  of  this  section.  This  section  shall  not  be  construed  as 
authorizing  the  collection  of  any  loans  or  charges  in  violation  of  the 
prohibitions  contained  in  G.S.  53-190.  The  books,  records,  and 
accounts  relating  to  loans  shall  be  kept  in  such  manner  as  the 
Commissioner  of  Banks  prescribes  as  to  delineate  clearly  the  loan 
business  from  any  other  business  authorized  by  the  Commissioner. 

Each  affiliate  operating  in  the  same  office  or  subsidiary  operating  in 
the  same  office  of  a  licensee  making  home  loans  as  defined  in  G.S. 
24-1  .lACe),  or  equity  line  of  credit  loans  pursuant  to  G.S.  45-81 
which  are  secured  by  a  first  mortgage  or  deed  of  trust  on  real  property 
on  which  one  or  more  residences  are  located i  shall  report  to  the 
Attorney — General — of — North — Carolina — each — quarter — information 
concerning  such  loans  as  follows: — number ,  rate  of  interest  charged , 
principal  amounts >  terms,  number  of  consumer  loans  or  home  loans 
refinanced — by — loans — secured — by  real — estate, — and  the  number  of 
delinquencies  and  foreclosures. 

The  North  Carolina  Commissioner  of  Banks  will  approve  the  forms 

for    reporting. If  an — affiliate   operating    in — the    same   office   or   a 

subsidiary  operating  in  the  same  office  of  a  licensee  fails  to  file  the 
report  within  30  days  after  the  due  date  as  required  by  the  Attorney 
General  or  violates  any  provision  of  G.S. — 24-1 ,1A, — the  Attorney 
General  shall  advise  the  North  Carolina  Commissioner  of  Banks  who 
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may  revoke  under  G.S.  53"  172  that  affiliate's  or  subsidiary's  authority 

to   do   business    in   the   same  office  as   the   licensee. The  Attorney 

General  shall  submit  a  report  to  the — General  Assembly  no  later  than 
December  3K — 1988,  concerning  the  loans  made  pursuant  to  the 
»ythorir>'  granted  under  this  Article. — The  report  shall  contain  the 
information  listed  above,  plus  any  recommendations  of  the  Attorney 
General,  if  he  has  any  recommendations. — The  costs  and  expenses 
associated  with  collecting  and  maintaining  the  information  contained  in 
the  report  of  the  Attorney  General  shall  be  paid  by  those  companies 
required  to  make  quarterly  reports  under  this  section." 

Sec.  3.     G.S.  53-173  reads  as  rewritten:  ' 

"§  53-173.  Maximum  rate  of  charge;  compulation  of  clwrges;  limitation 
on  interest  after  judgment:  limitation  on  interest  after  maturity  of  the  loaih' 
inapplicability  of  other  sections. 

(a)  Maximum  Rate  of  Charge.  —  Every  licensee  hereunder  may 
contract  for,  compute,  and  receive  on  any  loan  of  money,  not 
exceeding  three  thousand  dollars  ($3,000)  in  amount,  charges  at  rates 
not  exceeding  thirty-six  percent  (36%)  per  annum  on  that  part  of  the 
unpaid  principal  balance  of  any  loan  not  in  excess  of  six  hundred 
dollars  ($600.00)  and  fifteen  percent  (15%)  per  annum  on  any 
remainder  of  such  unpaid  principal  balance.  Interest  shall  be 
contracted  for  and  collected  at  the  single  simple  interest  rate  applied  to 
the  outstanding  balance  that  would  earn  the  same  amount  of  interest  as 
the  above  rates  for  payment  according  to  schedule. 

(b)  Computation  of  Charges.  ~  Charges  on  loans  made  pursuant  to 
this  section  shall  not  be  paid,  deducted,  or  received  in  advance.  Such 
charges  shall  not  be  compounded  but  charges  on  loans  shall  (i)  be 
computed  and  paid  only  as  a  percentage  of  the  unpaid  principal 
balance  or  portion  thereof  and  (ii)  computed  on  the  basis  of  the 
number  of  days  actually  elapsed;  provided,  however,  if  part  or  all  of 
the  consideration  for  a  loan  contract  is  the  unpaid  principal  balance  of 
a  prior  loan,  then  the  principal  amount  payable  under  the  loan 
contract  may  include  any  unpaid  charges  on  the  prior  loan  which  have 
accrued  within  90  days  before  the  making  of  the  new  loan  contract. 
For  the  purpose  of  computing  charges,  a  month  shall  be  that  period  of 
time  from  one  date  in  a  month  to  the  corresponding  date  in  the 
following  month  but  if  there  is  no  corresponding  date,  then  to  the  last 
day  of  such  following  month,  and  a  day  shall  be  one  thirtieth  of  a 
month  where  computation  is  made  for  a  fraction  of  a  month,  day  shall 
equal  1 /365th  of  a  year.  Any  payment  made  on  a  loan  shall  be  applied 
first  to  any  accrued  interest  and  then  to  principal,  and  any  portion  or 
all  of  the  principal  balance  may  be  prepaid  at  any  time  without 
penalty. 
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(c)  Limitation  on  Interest  after  Judgment.  -  If  judgment  be 
obtained  against  any  party  on  any  loan  made  under  the  provisions  of 
tiiis  section  neither  the  judgment  nor  the  loan  shall  carry,  from  the 
date  of  the  judgment,  any  interest  in  excess  of  eight  percent  (8%)  per 
annum. 

(d)  Limitation  of  Interest  after  Maturity  of  Loan.  --  After  the 
maturity  date  of  any  loan  contract  made  under  the  provisions  of  this 
section  and  until  the  loan  contract  is  paid  in  full  by  cash,  new  loan, 
refinancing  or  otherwise,  no  charges  other  than  interest  at  eight 
percent  (8%)  per  annum  shall  be  computed  or  collected  from  any 
party  to  the  loan  upon  the  unpaid  principal  balance  of  the  loan. 

(e)  Inapplicability  of  Other  Sections.  --  The  provisions  of  G.S.  53- 
173.L  53-174  and  53-175  (a)  and  (b)  shall  not  apply  to  any  loan 
made    pursuant  to  the  provisions  of  this  section. 

(f)  Subject  to  the  limitations  contained  in  this  Article  as  to 
maximum  rates,  the  Commission  may  from  time  to  time,  upon  the 
basis  of  changed  conditions  or  facts,  redetermine  and  refix  any  such 
maximum  rates  of  charge,  but,  before  determining  or  redetermining 
any  such  maximum  rates,  the  Commission  shall  give  reasonable  notice 
of  its  intention  to  consider  doing  so  to  all  licensees  and  a  reasonable 
opportunity  to  be  heard  and  introduce  evidence  with  respect  thereto. 
The  notice  herein  required  may  be  given  by  mailing  such  notice  to  the 
offices  of  the  licensees  as  shown  in  the  records  of  the  Commissioner 
of  Banks.  Any  such  changed  maximum  rates  of  charge  shall  not  affect 
preexisting  loan  contracts  lawfully  entered  into  between  any  licensee 
and  any  borrower." 

Sec.  4.     G.S.  53-173.1.  53-174  and  53-176.1  are  repealed. 
Sec.  5.     G.S.  53-175  reads  as  rewritten: 
"^53-175.  Defaiiii  charge.  -<ii- 

(a)  If  the  contract  so  provides, — an  additional  charge  for  any 
installment  past  due  10  days  or  more  according  to  the  original  terms 
of  the  contract  by  reason  of  default  may  be  made  in  an  amount  not  to 
exceed  five  percent  (5%)  of  the  amount  of  the  installment  past  due  and 
said  amount  may  be  charged  once  and  no  more  on  the  same  default; 
provided,  that  if  such  charge  is  deducted  from  a  payment  made  on  the 
-loan — Skud — s«ch — deduction — results — in — a — default — of  a — subsequent 
installment,  no  charge  shall  be  made  for  such  subsequent  default; 
provided,  further,  that  once  a  borrower  has  incurred  a  default  charge 
pursuant  to  this  section,  no  default  charge  shall  be  incurred  with 
respect  to  any  future  payments  which  would  not  have  been  in  default 
except  for  the  previous  default. 

(b)  If  there  is  an  unpaid  balance  on  a  loan  at  the  maturit^f  date  as 
originally  scheduled  or  as  deferred,  an  additional  charge  at  a  rate  not 
to  exceed  eight  percent   (8%)   per   annum   may  be  charged  on   the 
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outstanding  balance  until  the  loan  is  paid  in  full  by  cash,  a  new  loan, 
renewal  or  otherwise. 

-(g)    Fee  for  returned  checks. 

A   licensee   may  collect  the  fee  for  returned  checks  to  the  extent 
permitted  by  G.S.  25-3-512.  This  subsection  section  shall  apply  to  any 
loan  made  by  any  licensee  under  this  Article." 
Sec.  6.     G.S.  53-176  reads  as  rewritten: 
"§  53-176.  Opiional  rales,  maturities  and  amounts. 

In  lieu  of  making  loans  in  the  amount,  for  the  term  amount  and  at 
the  charges  stated  respectively  in  G.S.  53-166,  53-173  and  53-180,  jn 
G.S.  53-173  and  for  the  terms  stated  in  G.S.  53-180,  a  licensee  may 
at  any  time  elect  to  make  loans  in  installments  not  exceeding  ten 
thousand  dollars  ($10,000)  and  which  shall  not  be  repayable  in  less 
than  six  months  or  more  than  84  months  and  which  shall  not  be 
secured  by  deeds  of  trust  or  mortgages  on  real  estate  and  which  are 
repayable  in  substantially  equal  consecutive  monthly  payments  and  to 
charge  and  collect  interest  in  connection  therewith  which  shall  not 
exceed  the  following  actuarial  rates: 

(1)  With  respect  to  a  loan  not  exceeding  seven  thousand  five 
hundred  dollars  ($7,500),  thirty  percent  (30%)  per  annum 
on  that  part  of  the  unpaid  principal  balance  not  exceeding 
one  thousand  dollars  ($1,000)  and  eighteen  percent  (18%) 
per  annum  on  the  remainder  of  the  unpaid  principal 
balance.  Interest  shall  be  contracted  for  and  collected  at  the 
single  simple  interest  rate  applied  to  the  outstanding  balance 
that  would  earn  the  same  amount  of  interest  as  the  above 
rates  for  payment  according  to  schedule. 

(2)  With  respect  to  a  loan  exceeding  seven  thousand  five 
hundred  dollars  ($7,500),  eighteen  percent  (18%)  per 
annum  on  the  outstanding  principal  balance. 

The  provisions  of  G.S.  53-173.1 ,  G.S.  53-174  and  G.S.  53-175(a) 
and  (b)  shall  not  apply  to  loans  made  pursuant  to  this  section.  The 
provisions  of  G.S.  53- 173(b),  (c)  and  (d)  and  G.S.  53- 1 80(b),  (c), 
(d),  (e).  (f),  (g),  -attd-  (h)  and  (i)  shall  apply  to  loans  made  pursuant 
to  this  section. 

Any  licensee  under  this  Article  shall  have  the  right  to  elect  to  make 
loans  in  accordance  with  this  section  by  the  filing  of  a  written 
statement  to  that  effect  with  the  Commissioner  and  on  date  of  such 
notification  begin  making  loans  regulated  by  this  section  for  the 
following  12  months.  Annually  after  such  election  a  licensee  may  elect 
to  make  loans  in  accordance  with  this  section  unless  the  licensee 
notifies  in  writing  the  Commissioner  of  its  intention  to  terminate  such 
election . 
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The  due  date  of  the  first  monthly  payment  shall  not  be  more  than 
45  days  following  the  disbursement  of  funds  under  any  such 
installment  loan.  A  borrower  under  this  section  may  prepay  all  or  any 
part  of  a  loan  made  under  this  section  without  penalty.  Such  election 
ghall  be  made  by  the  filing  of  a  written  statement  to  that  effect  by  the 
licensee  with  the  Commissioner  and  can  be  terminated  by  cancellation 
notice  filed  by  the  licensee  in  writing  with  the  Commissioner, 

No  individual,  partnership,  or  corporate  licensee  and  no  corporation 
which  is  the  parent,  subsidiary  or  affiliate  of  a  corporate  licensee 
which  is  making  loans  under  this  Article  otherwise  than  as  authorized 
specially  in  this  section,  shall  be  permitted  to  make  loans  under  the 
provisions  of  this  section.  Any  corporate  licensee  or  individual  or 
partnership  licensee  making  an  election  to  make  loans  in  accordance 
with  the  provisions  of  this  section  shall  respectively  be  bound  by  such 
election  with  respect  to  all  of  its  offices  and  locations  in  this  State  and 
all  offices  and  locations  in  this  State  of  its  parent,  subsidiary  or 
affiliated  corporate  licensee,  or  with  respect  to  all  of  his  or  their 
offices  and  locations  in  this  State." 

Sec.  7.     G.S.  53-177  reads  as  rewritten: 
"§  53-177.  Recording  fees. 

The  licensee  may  collect  from  the  borrower  the  actual  fees  paid  a 
amount  of  any  fees  necessary  to  file  or  record  its  security  interest  with 
any  public  official  or  agency  of  a  county  or  the  State^  for  filing, 
recording,  or  releasing  any  instrument  securing  the  loan.  State  as  may 
be  required  pursuant  to  G.S.  25-9-302  et  seq.  or  G.S.  20-58  el  seq. 
Upon  full  disclosure  to  the  borrower  on  how  the  fees  will  be  applied, 
such  fees  may  either  (i)  be  paid  by  the  licensee  to  such  public  official 
or  agency  of  the  county  or  State,  or  (ii)  in  lieu  of  recording  or  filing, 
applied  by  the  licensee  to  purchase  nonfiling  or  nonrecording 
insurance  on  the  instrument  securing  the  loan,  or  (iii)  be  retained  by 
a  licensee  that  elects  to  self  insure  against  the  loss  of  a  security 
interest  by  reason  of  not  filing  or  recording  its  security  instrument: 
Provided,  however,  the  amount  collected  by  the  licensee  from  the 
borrower  for  the  purchase  of  a  nonfiling  or  nonrecording  insurance 
policy,  or  for  self  insurance,  shall  be  the  premium  amount  for  such 
insurance  as  fixed  by  the  Commissioner  of  Insurance.  Such  premium 
shall  be  at  least  one  dollar  ($1.00)  less  than  the  cost  of  recording  or 
filing  a  security  interest.  Provided  further,  a  A  licensee  shall  not 
collect  or  permit  to  be  collected  any  notary  fee  in  connection  with  any 
loan  made  under  this  Article.  Article,  nor  may  a  licensee  collect  any 
fee  from  the  borrower  for  the  cost  of  releasing  a  security  interest 
except  such  fee  as  actually  paid  to  any  public  official  or  agency  of  the 
county  or  State  for  such  purpose.  In  lieu  of  recording  any  instrument 
and  in  lieu  of  collecting  any  recording  fee  herein  authorized,  a  lender 
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may  take  out  nonrecording  or  nonfiling  insurance — on  the  instrument 
securing  the  loan  and  charge  to  the  borrower  the  amount  of  the 
premium  as  fixed  by  the  Commissioner  of  Insurance;  but  the  amount 
so  charged  to  the  borrower  shall  not  in  any  event  exceed  sixty  cents 
(60C)  with  respect  to  any  one  loan," 

Sec.  8.     G.  S.  53-180  reads  as  rewritten: 
"§  53-180.  Limitations  and  prohibitions  on  practices  and  agreements. 

(a)  Time  and  Payment  Limitation.  —  Except  as  otherwise  provided 
In  this  Article,  no  licensee  making  a  loan  pursuant  to  G.S.  53-173 
shall  enter  into  any  contract  of  loan  under  this  Article  providing  for 
any  scheduled  repayment  of  principal  more  than  25  months  from  the 
date  of  making  the  contract  if  the  cash  advance  is  six  hundred  dollars 
($600.00)  or  less;  more  than  37  months  from  the  date  of  making  the 
contract  if  the  cash  advance  is  in  excess  of  six  hundred  dollars 
($600.00)  but  not  in  excess  of  fifteen  hundred  dollars  ($1,500);  more 
than  49  months  from  the  date  of  making  the  contract  if  the  cash 
advance  is  in  excess  of  fifteen  hundred  dollars  ($1,500)  but  not  in 
excess  of  two  thousand  five  hundred  dollars  ($2,500);  or  more  than 
61  months  if  the  cash  advance  is  in  excess  of  two  thousand  five 
hundred  dollars  ($2,500).  Every  loan  contract  shall  provide  for 
repayment  of  the  amount  loaned  in  substantially  equal  installments, 
either  of  principal  or  of  principal  and  charges  in  the  aggregate,  at 
approximately  equal  periodic  intervals  of  time.  Nothing  contained 
herein  shall  prevent  a  loan  being  considered  a  new  loan  because  the 
proceeds  of  the  loan  are  used  to  pay  an  existing  contract. 

(b)  No  Assignment  of  Earnings.  --  A  licensee  may  not  take  an 
assignment  of  earnings  of  the  borrower  for  payment  or  as  security  for 
payment  of  a  loan.  An  assignment  of  earnings  in  violation  of  this 
section  is  unenforceable  by  the  assignee  of  the  earnings  and  is 
revocable  by  the  borrower.  A  sale  of  unpaid  earnings  made  in 
consideration  of  the  payment  of  money  to  or  for  the  account  of  the 
seller  of  the  earnings  is  deemed  to  be  a  loan  to  the  seller  by  an 
assignment  of  earnings. 

(c)  Limitation  on  Default  Provisions.  —  An  agreement  between  a 
licensee  and  a  borrower  pursuant  to  a  loan  under  this  Article  with 
respect  to  default  by  the  borrower  is  enforceable  only  to  the  extent  that 
(i)  the  borrower  fails  to  make  a  payment  as  required  by  the 
agreement,  or  (ii)  the  prospect  of  payment,  performance,  or 
realization  of  collateral  is  significantly  endangered  or  impaired,  the 
burden  of  establishing  the  prospect  of  a  significant  endangerment  or 
impairment  being  on  the  licensee. 

(d)  Prohibitions  on  Discrimination.  —  No  licensee  shall  deny  any 
extension  of  credit  or  discriminate  in  the  fixing  of  the  amount, 
duration,  application  procedures  or  other  terms  or  conditions  of  such 
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extension  of  credit  because  of  the  race,  color,  religion,  national 
origin,  sex  or  marital  status  of  the  applicant  or  any  other  person 
connected  with  the  transaction. 

(e)  Limitation  on  Attorney's  Fees.  --  With  respect  to  a  loan  made 
pursuant  to  the  provisions  of  G.S.  53-173,  the  agreement  may  not 
provide  for  payment  by  the  borrower  of  attorney  fees. 

(0  No  Real  Property  as  Security.  —  No  licensee  shall  make  any 
loan  within  this  State  which  shall  in  any  way  be  secured  by  real 
property. 

(g)  Deceptive  Acts  or  Practices.  -  No  licensee  shall  engage  in  any 
unfair  method  of  competition  or  unfair  or  deceptive  trade  practices  in 
the  conduct  of  making  loans  to  borrowers  pursuant  to  this  Article  or 
in  collecting  or  attempting  to  collect  any  money  alleged  to  be  due  and 
owing  by  a  borrower. 

(h)  Limitations  on  Home  Loans.  --  No  affiliate  operating  in  the 
same  office  or  subsidiary  operating  in  the  same  office  of  a  licensee 
shall  make  any  home  loan  as  defined  in  G.S.  24-1. 1 A(e)  in  a 
principal  amount  of  less  than  three  thousand  dollars  ($3,000). 

(i)  Limitation  on  Conditions  to  Making  Loans.  —  A  licensee  or  an 
affiliate  operating  in  the  same  office  or  subsidiary  operating  in  the 
same  office  of  a  licensee  shall  not  make  as  a  condition  of  any  loan  the 
refinancing  of  a  borrower's  home  loan  as  defined  in  G.S.  24-1.  IA(e) 
which  is  not  currently  in  default. 

(i)  No  Solicitation  of  Deposits.  -  No  licensee  may  directly  or 
indirectly  solicit  from  any  borrower  funds  to  be  held  on  deposit  in  any 
bank;  provided,  however,  a  borrower  may  at  his  option,  by  way  of  a 
military  allotment  or  other  such  program,  designate  a  depository  to 
receive  and  disburse  funds  for  a  designated  purpose." 

Sec.  9.     G.S.  53-181  reads  as  rewritten: 
"§  53-181.   Slatements  and  information  to  be  furnished  to  borrowers; 
power  of  attorney  or  confession  of  judgment  proliibited. 

(a)  Contents  of  Statement  Furnished  to  Borrower.  -  At  the  time  a 
loan  is  made,  the  licensee  shall  deliver  to  the  borrower,  or  if  there  be 
two  or  more  borrowers,  to  one  of  them  a  copy  of  the  loan  contract,  or 
a  written  statement,  showing  in  clear  and  distinct  terms: 

(1)  The    name    and    address    of  the    licensee   and    one   of  the 
primary  obligors  on  the  loan; 

(2)  The  date  of  the  loan  contract; 

(3)  Schedule  of  installments  or  descriptions  thereof; 

(4)  The  cash  advance;  -       - 

(5)  The  face  amount  of  the  note  evidencing  the  loan; 

(6)  The  amount  collected  or  paid  for  insurance,  if  any; 

(7)  The  amount  collected  or  paid  for  filing  or  other  fees  allowed 
by  this  Article; 
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(8)  The  collateral  or  security  for  the  loan; 

(9)  If  the  loan  refinances  a  previous  loan,  the  following  relating 
~"    to  the  refinanced  loan:     (i)  the  principal  balance  due;  (ii) 

interest  charged  that  is  included  in  the  new  loan;  and  (iii) 
rebates  on  any  credit  insurance,  listed  separately. 

(b)  Schedule  of  Charges,  etc.,  to  Be  Made  Available;  Copy  Filed 
with  Commissioner.  --  Each  licensee  doing  business  in  North 
Carolina  shall  make  readily  available  to  the  borrower  at  each  place  of 
business  such  full  and  accurate  schedule  of  charges  and  insurance 
premiums,  including  refunds  and  rebates,  on  all  classes  of  loans 
currently  being  made  by  such  licensee,  as  the  Commissioner  shall 
prescribe,  and  a  copy  thereof  shall  be  filed  in  the  office  of  the 
Commissioner  of  Banks. 

(c)  Power  of  Attorney  or  Confession  of  Judgment  Prohibited.  --  No 
licensee  shall  take  any  confession  of  judgment  or  permit  any  borrower 
to  execute  a  power  of  attorney  in  favor  of  any  licensee  or  in  favor  of 
any  third  person  to  confess  judgment  or  to  appear  for  the  borrower  in 
any  judicial  proceeding  and  any  such  confession  of  judgment  or  power 
of  attorney  to  confess  judgment  shall  be  absolutely  void." 

Sec.  10.     G.S.  53-184  reads  as  rewritten: 
"§  53-184.  Securing  of  information;  records  and  reports;  allocations  of 
expense. 

(a)  Each  licensee  shall  maintain  all  books  and  records  relating  to 
loans  made  under  this  Article  required  by  the  Commissioner  of  Banks 
to  be  kept,  and  the  Commissioner,  his  deputy,  or  duly  authorized 
examiner  or  agent  or  employee  is  authorized  and  empowered  to 
examine  such  records  at  any  reasonable  time.  Such  books  and  records 
may  be  maintained  in  the  form  of  magnetic  tape,  magnetic  disk  or 
other  form  of  computer,  electronic  or  microfilm  media  available  for 
examination  on  the  basis  of  computer  printed  reproduction,  video 
display  or  other  medium  acceptable  to  the  Commissioner  of  Banks; 
provided,  however,  that  such  books  and  records  so  kept  must  be 
convertible  into  clearly  legible  tangible  documents  within  a  reasonable 
time.  Any  licensee  having  more  than  one  licensed  office  may  maintain 
such  books  and  records  at  a  location  other  than  the  licensed  office 
location  if  such  location  is  within  the  State  of  North  Carolina; 
approved  by  the  Commissioner;  provided  that,  subject  to  upon  such 
requirements  as  may  be  imposed  by  the  Commissioner  of  Banks,  there 
shall  be  available  to  the  borrower  at  each  licensed  location  or  such 
other  location  convenient  to  the  borrower,  as  designated  by  the 
licensee,  complete  loan  information;  and  provided  further  that  such 
books  and  records  of  each  licensed  office  shall  be  clearly  segregated. 
When  a  licensee  maintains  its  books  and  records  outside  of  North 
Carolina,  the  licensee  shall  make  them  available  for  examination  at  th"e 
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place  where  they  are  maintained  and  shall  pay  for  all  reasonable  and 
necessary  expenses  incurred  by  the  Commissioner  in  conducting  such 
examination.  Where  the  data  processing  for  any  licensee  is  performed 
by  a  person  other  than  the  licensee,  the  licensee  shall  provide  to  the 
Commissioner  of  Banks  a  copy  of  a  binding  agreement  between  the 
licensee  and  the  data  processor  which  allows  the  Commissioner  of 
Banks,  his  deputy,  or  duly  authorized  examiner  or  agent  or  employee 
to  examine  that  particular  data  processor's  activities  pertaining  to  the 
licensee  to  the  same  extent  as  if  such  services  were  being  performed 
by  the  licensee  on  its  own  premises;  and,  notwithstanding  the 
provisions  of  G.S.  53-167  and  53-122,  when  billed  by  the 
Commissioner  of  Banks,  the  licensee  shall  reimburse  the 
Commissioner  of  Banks  for  all  costs  and  expenses  incurred  by  him  in 
such  examination. 

(b)  Each  licensee  shall  file  annually  with  the  Commissioner  of 
Banks  on  or  before  the  thirty-first  day  of  March  for  the  12  months' 
period  ending  the  preceding  December  31,  reports  on  forms 
prescribed  by  the  Commissioner.  Such  reports  shall  disclose  in  detail 
and  under  appropriate  headings  the  resources,  assets  and  liabilities  of 
such  licensee  at  the  beginning  and  at  the  end  of  the  period,  the 
income,  expense,  gain,  loss,  and  a  reconciliation  of  surplus  or  net 
worth  with  the  balance  sheets,  the  ratios  of  the  profits  to  the  assets 
reported,  the  monthly  average  number  and  amount  of  loans 
outstanding  and  a  classification  of  loans  made,  by  size  and  by  security, 
and  such  other  information  as  the  Commissioner  may  require.  Such 
reports  shall  be  verified  by  the  oath  or  affirmation  of  the  owner, 
manager,  president,  vice-president,  cashier,  secretary  or  treasurer  of 
such  licensee. 

(c)  If  a  licensee  conducts  another  business  or  is  affiliated  with  other 
licensees  under  this  Article,  or  if  any  other  situation  exists  under 
which  allocations  of  expense  are  necessary,  the  licensee  or  licensees 
shall  make  such  allocation  according  to  appropriate  and  reasonable 
accounting  principles. 

(d)  If  a  licensee  is  affiliated  with  other  licensees,  all  of  the  affiliated 
lenders  shall  file  composite  annual  reports  in  addition  to  the  separate 
reports  required  In  subsection  (b)  of  this  section,  in  such  form  as  the 
Commissioner  may  require."  ..;  :  ; 

Sec.  11.     G.S.  53-190  reads  as  rewritten:  :    v  .  :;;,":;":  "v, 

"§  53-190.  Loans  made  elsewhere. 

(a)  No  loan  contract  made  outside  this  State  in  the  amount  or  of  the 
value  of  three — thousand — dollars — ($3^000)  ten  thousand  dollars 
($10.000)  or  less,  for  which  greater  consideration  or  charges  than  are 
authorized  by  G.S.  53-173  and  G.S.  53-176  of  this  Article  have  been 
charged,  contracted  for,  or  received,  shall  be  enforced  in  this  State. 
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Provided,  the  foregoing  shall  not  apply  to  loan  contracts  in  which  all 
contractual  activities,  including  solicitation,  discussion,  negotiation, 
offer,  acceptance,  signing  of  documents,  and  delivery  and  receipt  of 
funds,  occur  entirely  outside  North  Carolina. 

(b)  If  any  lender  or  agent  of  a  lender  who  makes  loan  contracts 
outside  this  State  in  the  amount  or  of  the  value  of  three  thousand 
dollars  ($3.000)  ten  thousand  dollars  ($10.000)  or  less,  comes  into 
this  State  to  solicit  or  otherwise  conduct  activities  in  regard  to  such 
loan  contracts,  then  such  lender  shall  be  subject  to  the  requirements 
of  this  Article. 

(c)  No  lender  licensed  to  do  business  under  this  Article  may  collect, 
or  cause  to  be  collected,  any  loan  made  by  a  lender  in  another  state  to 
a  borrower,  who  was  a  legal  resident  of  North  Carolina  at  the  time  the 
loan  was  made.  The  purchase  of  a  loan  account  shall  not  alter  this 
prohibition." 

Sec.  12.     G.S.  53-235  reads  as  rewritten: 
"§  53-235.    Registration  requirements  of  mortgage  bankers  and  mortgage 
brokers. 

(a)  No  mortgage  banker,  as  defined  in  G.S.  53-234(3),  shall 
engage  in  the  business  of  making  mortgage  loans  without  first  being 
registered  with  the  Commissioner  in  accordance  with  the  registration 
procedure  provided  in  this  Article  and  such  regulations  as  may  be 
promulgated  by  the  Commissioner. 

(b)  No  mortgage  broker,  as  defined  in  G.S.  53-234(4).  shall 
engage  in  the  business  of  processing,  placing  or  negotiating  a 
mortgage  loan  or  offering  to  process,  place  or  negotiate  a  mortgage 
loan  in  this  State  without  first  being  registered  with  the  Commissioner 
in  accordance  with  the  registration  procedure  provided  in  this  Article 
and  such  regulations  as  may  be  promulgated  by  the  Commissioner. 

(c)  Notwithstanding  subsections  (a)  and  (b)  of  this  section,  the 
registration  provisions  of  this  Article  shall  not  apply  to  any  exempt 
persons  or  entities  as  defined  by  G.S.  53-234(6). 

(d)  Notwithstanding  subsections  (a)  and  (b)  of  this  section  any 
other  provision  of  law,  an  affiliate  operating  in  the  same  office  or 
subsidiary  operating  in  the  same  office  of  a  licensee  under  the  North 
Carolina  Consumer  Finance  Act  shall  not  be  required  to  register 
under  this  section  register  with  the  Commissioner  in  accordance  with 
the  registration  procedures  provided  in  this  Article:  Provided, 
however,  such  affiliate  or  subsidiary  shall  be  exempt  from  the  payment 
of  any  required  fees  under  this  Article." 

Sec.  13.  Section  14  of  Chapter  154  of  the  1985  Session  Laws 
(First  Session,  1985),  as  amended  by  Section  3  of  Chapter  444  of  the 
1987  Session  Laws  (First  Session,  1987),  is  rewritten  to  read: 
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"Sec.  14.  Section  1  of  this  act  is  effective  upon  ratification  and 
shall  expire  on  July  31,  1987.  Section  8  of  this  act  is  repealed 
effective  upon  the  ratification  of  this  act.  The  remaining  sections  of 
this  act  are  effective  upon  ratification." 

Sec.  14.  The  first  sentence  of  Section  4  of  Chapter  444  of  the 
1987  Session  Laws  is  rewritten  to  read: 

"Section  1  of  this  act  shall  be  effective  on  July  31,  1987." 

Sec.  15.  Sections  1,  3,  7,  8,  9  and  12  of  this  act  are  effective 
on  August  1,  1989;  the  remaining  sections  of  this  act  are  effective 
upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  March,  1989.  :  >  . 

S.B.  66  CHAPTER  18 

AN  ACT  TO  AUTHORIZE  THE  CITIES  OF  MONROE, 
GREENVILLE  AND  ROCKY  MOUNT  TO  PURCHASE 
NATURAL  GAS  BY  USING  INFORMAL  BID  PROCEDURES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2  of  Chapter  959,  Session  Laws  of  1985,  as 
rewritten  by  Section  1  of  Chapter  21,  Session  Laws  of  1987  reads  as 
rewritten: 

"Sec.  2.  This  act  applies  to  the  City  of  Wilson,  the  City  of  Kings 
Mountain,  the  City  of  Lexington,  the  City  of  Monroe,  the  City  of 
Greenville,  the  City  of  Rocky  Mount,  and  the  City  of  Bessemer  City 
only."  .     :.  '<■    "    ■ 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  March,  1989. 

SB.  67  CHAPTER  19 

AN  ACT  TO  ALLOW  MEMBERS  OF  THE  BOARD  OF 
ALDERMEN  OF  THE  TOWN  OF  CAJAH  MOUNTAIN  SERVE 
MORE  THAN  TWO  CONSECUTIVE  TERMS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  3.3  of  the  Charter  of  the  Town  of  Cajah 
Mountain,  being  Chapter  52,  Session  Laws  of  1983.  reads  as 
rewritten: 

"Sec.  3.3.  Term  of  office  of  aldermen.  Five  aldermen  are  to  be 
elected  at  the  first  regular  Town  election  in  November  of  1983.  The 
three  persons  who  receive  the  highest  number  of  votes  shall  serve  a 
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four-year  term,  and  the  two  persons  receiving  the  next  highest  number 
of  votes  shall  serve  a  two-year  term.  The  terms  will  continue  to  be 
staggered,  with  ensuing  aldermen  being  elected  for  four-year  terms. 
No  aldermen  shall  serve  more  than  two  consecutive  terms," 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  March,  1989. 

H.B.  85  CHAPTER  20 

AN  ACT  TO  ALLOW  SALES  COMMISSIONS  ON  INITIAL  BANK 
STOCK  OFFERINGS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  53-6  reads  as  rewritten: 
"  §  53-6.  Payment  of  capital  stock. 

The  capital  stock  of  every  bank  shall  be  fully  paid  in,  in  cash, 
before  it  shall  be  authorized  by  the  Commissioner  of  Banks  to 
commence  business  and  the  full  payment  in  cash  of  the  capital  stock 
shall  be  certified  to  the  Commissioner  of  Banks  under  oath  by  the 
president  ■aft4_,  cashier,  or  secretary  of  the  said  bank.  Provided,  that 
the  stock  sold  by  any  bank  in  process  of  organ ization,  or  for  an 
increase  of  the  capital  stocky  shall  be  accounted  for  to  the  bank  in  the 
full  amount  paid  for  the  same.  No  commission  or  fee  shall  be  paid  to 
any  person,  association,  or  corporation  for  selling  such  stock.  The 
Commissioner  of  Banks  shall  refuse  authority  to  commence  business 
to  any  bank  if  commissions  or  fees  have  been  paid,  or  have  been 
contracted  to  be  paid  by  it.  or  by  anyone  in  its  behalf,  to  any  person, 
association,  or  corporation  for  securing  subscriptions  for  or  selling 
stock  in  such  bank," 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  March,  1989. 

SB.  490  CHAPTER  21 

AN  ACT  TO  AUTHORIZE  LEE  COUNTY  TO  JOIN  IN  THE 
EXECUTION  OF  A  LEASEHOLD  DEED  OF  TRUST  ON  A 
CERTAIN  DESCRIBED  TRACT. 

The  General  Assembly  of  North  Carolina  enacts:  ■■'■' 

Section  1.  Lee  County  may  join  in  the  execution  of  a  leasehold 
deed  of  trust  conveying  its  in  fee  interest  as  security  in  the  following 
described  real  property: 
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Section  1.  Lee  County  may  join  in  the  execution  of  a  leasehold 
deed  of  trust  conveying  its  in  fee  interest  as  security  in  the  following 
described  real  property: 

ALL  THAT  CERTAIN  TRACT  OF  LAND,  containing  10.066  acres, 
more  or  less,  being  a  part  of  what  was  known  as  the  "Zimmerman 
Farm"  near  the  Village  of  Cumnock,  West  Sanford  Township,  Lee 
County,  North  Carolina,  approximately  eight  miles  northwesterly  from 
the  city  limits  of  the  City  of  Sanford  and  lying  easterly  from  the 
terminus  of  Secondary  Road  No.  1401  and  bounded  now  or  formerly 
as  follows:  North,  East  and  South  by  the  lands  of  Golden  Poultry 
Company,  Inc..  (formerly  FCX,Inc.)  and  West  by  the  lands  of  T.G. 
Proctor,  Jr., (formerly  Upchurch  and  Cooper);  said  tract  of  land  being 
more  particularly  described  according  to  a  plat  prepared  by  Ragsdale 
Consultants,  P. A.,  on  February  3,  1988, Revised,  May  20,  1988,  as 
follows:  BEGINNING  at  a  common  corner  between  the  lands  of  T.G. 
Proctor,  Jr..  described  in  deed  recorded  in  Book  377,  Page  462.  Lee 
County  Registry,  and  the  lands  of  Golden  Poultry  Company,  Inc., 
depicted  on  plat  recorded  in  Plat  Cabinet  No.  6,  Slide  89,  Lee  County 
Registry;  said  beginning  point  being  designated  as  control  corner  on 
the  aforesaid  map  and  having  the  following  coordinates  on  the  N.C. 
State  Plane  Coordinate  System:  Y  =  659,790.3440  and  X  = 
1,930,570.6550;  and  running  thence  from  said  beginning  point  with 
line  of  division  between  the  lands  of  Proctor  and  Golden  Poultry 
Company,  Inc.,  North  19  degrees  48  minutes  43  seconds  West  872 
feet  to  a  point  marked  by  a  iron  pipe,  which  point  is  also  located 
South  19  degrees  48  minutes  42  seconds  East  1419.05  feet  from  an 
existing  iron  pipe  on  the  bank  of  Deep  River,  the  northwesterly  corner 
of  Golden  Poultry  Company  Inc.'s  tract;  thence  as  a  new  line.  North 
71  degrees  02  minutes  18  seconds  East  700.00  feet  to  a  point  marked 
by  an  iron  pipe;  thence  as  another  new  line.  South  20  degrees  56 
minutes  31  seconds  East  372  feet  to  a  point  marked  by  an  iron  pipe; 
thence  as  another  new  line  South  71  degrees  01  minute  42  seconds 
West  350  feet  to  a  point  marked  by  an  iron  pipe;  thence  as  another 
new  line.  South  18  degrees  58  minutes  18  seconds  East  500  feet  to  a 
point  marked  by  an  iron  pipe;  thence  as  another  new  line,  South  71 
degrees  01  minute  42  seconds  West  350  feet  to  the  point  and  place  of 
BEGINNING. 

Together  with  those  easements  appurtenant  to  and  running  with  the 
land  as  described  and  recorded  in  Book  427,  Page  214;  Book  427, 
Page  217;  and  Book  427.  Page  221,  Lee  County  Registry. 

Sec.  2.  This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  March.  1989. 
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f  H.B.  264  CHAPTER  22 

\  AN  ACT  TO  CLARIFY  THAT  A  PERSON  REQUESTING  FROM 

{  THE      BUSINESS      LICENSE      INFORMATION      OFFICE      A 

I  WRITTEN    LIST    OF    STATE    LICENSES    RELATING    TO    A 

i  SPECIFIC  BUSINESS  ACTIVITY  MAY  NOT  BE  PENALIZED 

i^  FOR  FAILURE  TO  OBTAIN  A  LICENSE  WHICH  WAS  NOT 

\  INCLUDED  IN  THE  LIST. 

\ 

\  The  General  Assembly  of  North  Carolina  enacts: 

j  Section  1.      G.S.  147-54.15  reads  as  rewritten: 

I  "  §  147-54. 15.    License  coordination  and  assistance  to  applicants. 

I  Upon  request,  the  Office  shall  assist  a  person  as  provided  below: 

(1)  Identify  the  type  and  source  of  licenses  that  may  be  required 
and  the  potential  difficulties  in  obtaining  the  licenses  based 
on  an  informal  review  of  a  potential  applicant's  business  at 
an  early  stage  in  its  planning.  Information  provided  by  the 
Office  is  for  guidance  purposes  only  and  may  not  be  asserted 
by  an  applicant  as  a  waiver  or  release  from  any  license 
requirement.  However,  an  applicant  who  uses  the  services 
of  the  Office  as  provided  in  this  subdivision,  and  who 
receives  a  written  statement  identifying  required  State 
business  licenses  relating  to  a  specific  business  activity,  may 
not  be  assessed  a  penalty  for  failure  to  obtain  any  State 
business  license  which  was  not  identified,  provided  that  the 
applicant  submits  an  application  for  each  such  license  within 
sixty  (60)  days  after  written  notification  by  the  Office  or  the 
agency  responsible  for  issuing  the  license; 

(2)  Arrange  an  informal  conference  between  the  person  and  the 
appropriate  agency  to  clarify  licensing  requirements  or 
standards,  if  necessary; 

(3)  Assist  in  preparing  the  appropriate  application  and 
supplemental  forms; 

(4)  Monitor  the  license  review  process  to  determine  the  status  of 
a  particular  license.  If  there  is  a  delay  in  the  review 
process,  the  Office  may  demand  to  know  the  reasons  for  the 
delay,  the  action  required  to  end  the  delay,  and  shall  provide 
this  information  to  the  applicant.  The  Office  may  assist  the 
applicant  in  resolving  a  dispute  with  an  agency  during  the 
application  process.  If  a  request  for  a  license  is  refused,  the 
Office  may  explain  the  recourse  available  to  the  person 
under  the  Administrative  Procedure  Act. 

Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  March,  1989.  .v ,  .  :;    .  •    ^ 

S.B.  177  .•■-;;■•     CHAPTER  23  .v :  ••     i'---  -H/- 

AN  ACT  TO  EXTEND  THE  ENERGY  POLICY  FOR  STATE 
AGENCIES  CONCERNING  CONSTRUCTION  OF  BUILDINGS 
OR  RENOVATION  OF  MAJOR  BUILDINGS  TO  COMMUNITY 
COLLEGE  FACILITIES. 

The  General  Assembly  of  North  Carolina  enacts:  ■  '"■     ■ ' 

Section  1.  G.S.  143-64.11(7)  reads  as  rewritten: 
"(7)  The  term  'State  agency'  means  the  State  of  North  Carolina  or 
any  board,  bureau,  commission,  institution,  or  other  agency  of  the 
State,  or  any  board  or  governing  body  of  a  political  subdivision  of  the 
State,  including  any  board  of  a  community  college,  or  an  agency, 
commission,  or  authority  of  a  political  subdivision  of  the  State." 

Sec.  2.     G.S.  143-64.14  reads  as  rewritten: 
"§  143-64.14.  Application  of  Article. 

The  provisions  of  this  Article  shall  not  apply  to  municipalities  or 
counties,  nor  to  any  agency  or  department  of  any  municipality  or 
county;  provided,  however,  this  Article  shall  apply  to  any  board  of  a 
community  college.  Community  college  is  defined  in  G.  S.  115D- 
2(2)." 

Sec.  3.  This  act  is  effective  upon  ratification  and  applies  to 
design  contracts  or  design  and  construction  contracts  entered  into  after 
that  date  for  the  construction  of  a  community  college  facility  or  the 
renovation  of  a  major  community  college  facility. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  March,  1989.  

SB.  179  CHAPTER  24  I 

AN  ACT  TO  CORRECT  THE  STATUTES  REQUIRING  THAT 
CERTAIN  BUILDINGS  INVOLVING  PUBLIC  FUNDS  BE 
DESIGNED  BY  AN  ARCHITECT  OR  ENGINEER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  133-1.1  reads  as  rewritten: 
"§  133-1.1.  Certain  buildings  involving  public  funds  to  be  designed,  etc., 
by  architect  or  engineer. 

(a)  In  the  interest  of  public  health,  safety  and  economy,  every 
officer,  board,  department,  or  commission  charged  with  the  duty  of 
approving    plans    and    specifications    or    awarding    or    entering    into 
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contracts  involving  the  expenditure  of  public  funds  in  excess  -of  of; 

(1)  ■©»€  One  hundred  thousand  dollars  ($100,000)  for  the  repair 
of  public  buildings  where  such  repair  does  not  include  major 
structural  change;  or  in  excess  of  change  in  framing  or 
foundation  support  systems, 

(2)  Forty-Five  thousand  dollars  ($45,000)  for  the  repair  of  public 
buildings  where  such  repair  includes  major  structural 
change  in  framing  or  foundation  support  systems,  or 

(3)  fort}f-Five  Forty-five  thousand  dollars  ($45,000)  for  the 
construction  of.  or  additions  to.  public  buildings  or 
State-owned  and  operated  utilities  shall    utilities, 

shall  require  that  such  plans  and  specifications  be  prepared  by  a 
registered  architect,  in  accordance  with  the  provisions  of  Chapter  -83 
83A  of  the  General  Statutes,  or  by  a  registered  engineer,  in 
accordance  with  the  provisions  of  Chapter  89C  of  the  General  Statutes, 
or  by  both  architect  and  engineer,  particularly  qualified  by  training 
and  experience  for  the  type  of  work  involved,  and  that  the  North 
Carolina  seal  of  such  architect  or  engineer  together  with  the  name  and 
address  of  such  architect  or  engineer,  or  both,  be  placed  on  all  such 
plans  and  specifications. 

(b)        (l)    On  all  projects  requiring  the  services  of  an  architect,  an 

or  engineer ;  or  both, — the-  architect  or  engineer,  or  both, 

whose — names — awd — seais — appear — on — the — plans — att4 

c    .    ,    specifications  shall  conduct  frequent  and  regular  inspections 

or  such   inspections  as  required  by  4b©-  contract  and  shall 

,       issue  a  signed  and  sealed  certificate  of  compliance  to  the 

-     awarding  authority  that: 

■(4^  a_.      The    inspections    of   the    construction,    repairs,    or 
installations  have  been  conducted  with  the  degree  of 
care  and  professional  skill  and  judgment  ordinarily 
exercised  by  a  member  of  that  profession;  and 
42^  br.      To  the  best  of  his  knowledge  and  in  the  professional 
opinion  of  the  architect  or  engineer  architect,  the 
contractor  has  fulfilled  the  obligations  of  such  plans, 
specifications,  and  contract. 
(2)    On  all  projects  requiring  the  services  of  an  engineer,  an 
engineer  shall  conduct  frequent  and  regular  inspections  or 
such  inspections  as  required  by  contract  and  shall  issue  a 
signed  and  sealed  certificate  of  compliance  to  the  awarding 
authority  that; 
., .-   a.    The     inspections     of    the     construction,     repairs,     or 
installations  have  been  conducted  with  the  degree  of  care 
and  professional  skill  and  judgment  ordinarily  exercised 
by  a  member  of  that  profession;  and 
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b^   To  the  best  of  his   knowledge  and  in  the  professional 

opinion  of  the  engineer,  the  contractor  has  fulfilled  the 

obligations  of  such  plans,  specifications,  and  contract. 

(3)    No    certificate    of    compliance    shall    be    issued    until    the 

architect  and/or  engineer  is  satisfied  that  the  contractor  has 

•         fulfilled   the  obligations  of  such  plans,   specifications,   and 

contract. 

(c)  The  following  shall  be  excepted  from  the  requirements  of 
subsection  (a)  of  this  section: 

(1)  Dwellings  and  outbuildings  in  connection  therewith,  such  as 
barns  and  private  garages. 

(2)  Apartment  buildings  used  exclusively  as  the  residence  of  not 
more  than  two  families. 

(3)  Buildings  used  for  agricultural  purposes  other  than  schools 
or  assembly  halls  which  are  not  within  the  limits  of  a  city  or 
an  incorporated  village. 

(4)  Temporary  buildings  or  sheds  used  exclusively  for 
construction  purposes,  not  exceeding  20  feet  in  any 
direction,  and  not  used  for  living  quarters. 

(d)  On  repair  projects  involving  the  expenditures  of  public  funds  in 
an  amount  of  one  hundred  thousand  dollars  ($100,000).  or  less,  or  on 
construction  or  addition  projects  involving  the  expenditures  of  public 
funds  in  an  amount  of  forty-five  thousand  dollars  ($45,000),  or  less, 
■attd  projects  on  which  no  registered  architect  or  engineer  is  employed, 
required  pursuant  to  the  provisions  of  this  section,  the  governing 
board  or  awarding  authority  shall  require  a  certificate  of  compliance 
with  the  State  Building  Code  from  the  city  or  county  inspector  for  the 
specific  trade  or  trades  involved  or  from  a  registered  architect  or 
engineer,  except  that  the  provisions  of  this  subsection  shall  not  apply 
on  projects  wherein  plans  and  specifications  are  approved  by  the 
Department  of  Administration.  Division  of  State  Construction,  and  the 
completed  project  is  inspected  by  the  Division  of  State  Construction 
and  the  State  Electrical  Inspector,  or  on  projects  exempt  from  the  State 
Building  Code. 

(e)  All  plans  and  specifications  for  public  buildings  of  any  kind 
shall  be  identified  by  the  name  and  address  of  the  author  thereof. 

(f)  Neither  the  designer  nor  the  contractor  involved  shall  receive 
his  final  payment  until  the  required  certificate  of  compliance  shall 
have  been  received  by  the  awarding  authority. 

(g)  On  all  facilities  which  are  covered  by  this  Article,  other  than 
those  listed  in  subsection  (c)  of  this  section  and  which  require  any 
job-installed  finishes,  the  plans  and  specifications  shall  include  the 
color  schedule." 
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Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  March.  1989.  ;      ,.' 

S.B.  183  CHAPTER  25 

AN  ACT  TO  TRANSFER  THE  AUTHORITY  TO  REGULATE  THE 
ENTRY  OF  LP  GAS  SERVICE  PIPING  INTO  A  BUILDING 
FROM  THE  DEPARTMENT  OF  AGRICULTURE  TO  THE 
NORTH  CAROLINA  BUILDING  CODE  COUNCIL. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1 19-54  reads  as  rewritten: 
"§  119-54.  Purpose:  definitions,  definitions;  scope  of  Article. 

(a)  It  is  the  purpose  of  this  Article  to  provide  for  the  adoption  and 
promulgation  of  a  code  of  safety,  and  such  rules  and  regulations 
setting  forth  minimum  general  standards  of  safety  for  the  design, 
construction,  location,  installation,  and  operation  of  the  equipment 
used  in  handling,  storing,  measuring,  transporting,  distributing,  and 
utilizing  liquefied  petroleum  gases  and  to  provide  for  the 
administration  and  enforcement  of  the  code  and  such  rules  and 
regulations  thereby  adopted.  Words  used  in  this  Article  shall  be 
defined  as  follows: 

(1)  'Board'  means  the  North  Carolina  Board  of  Agriculture. 

(2)  'Commissioner'  means  the  Commissioner  of  Agricuhure  or 
his  designated  agent. 

(3)  'Dealer'  means  any  person,  firm,  or  corporation  who  is 
engaged  in  or  desires  to  engage  in: 

a.  The  business  of  selling  or  otherwise  dealing  in  liquefied 
petroleum  gases  which  require  handling,  storing, 
measuring,  transporting,  or  distributing  liquefied 
petroleum  gas;  or 

b.  The  business  of  installing,  servicing,  repairing, 
adjusting,  connecting,  or  disconnecting  containers, 
equipment,  or  appliances  which  use  liquefied  gas.  A 
person  who  engages  in  any  of  the  aforementioned 
activities  only  in  connection  with  his  or  his  employer's 
use  of  liquefied  petroleum  gas  and  not  as  a  business 
shall  not  be  deemed  to  be  a  'dealer'  for  the  purposes  of 
this  Article. 

(4)  'Liquefied  petroleum  gas'  means  any  material  which  is 
composed  predominantly  of  any  of  the  following 
hydrocarbons,  or  mixtures  of  the  same:  propane,  propylene, 
butanes  (normal  butanes  or  isobutane).  butylenes. 
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(b)  This  Article  does  not  apply  to  the  design,  construction,  location, 
installation,  or  operation  of  equipment  or  facilities  covered  by  the 
Building  Code  pursuant  to  Article  9  of  Chapter  143  of  the  General 
Statutes." 

Sec.  2.     G.S.  143-138(b)  reads  as  rewritten:  '  ' 

"(b)  Contents  of  the  Code.  --  The  North  Carolina  State  Building 
Code,  as  adopted  by  the  Building  Code  Council,  may  include 
reasonable  and  suitable  classifications  of  buildings  and  structures,  both 
as  to  use  and  occupancy;  general  building  restrictions  as  to  location, 
height,  and  floor  areas:  rules  for  the  lighting  and  ventilation  of 
buildings  and  structures;  requirements  concerning  means  of  egress 
from  buildings  and  structures;  requirements  concerning  means  of 
ingress  in  buildings  and  structures;  regulations  governing  construction 
and  precautions  to  be  taken  during  construction;  regulations  as  to 
permissible  materials,  loads,  and  stresses;  regulations  of  chimneys, 
heating  appliances,  elevators,  and  other  facilities  connected  with  the 
buildings  and  structures;  regulations  governing  plumbing,  heating,  air 
conditioning  for  the  purpose  of  comfort  cooling  by  the  lowering  of 
temperature,  and  electrical  systems;  and  such  other  reasonable  rules 
and  regulations  pertaining  to  the  construction  of  buildings  and 
structures  and  the  installation  of  particular  facilities  therein  as  may  be 
found  reasonably  necessary  for  the  protection  of  the  occupants  of  the 
building  or  structure,  its  neighbors,  and  members  of  the  public  at 
large. 

The  Code  may  contain  provisions  regulating  every  type  of  building 
or  structure,  wherever  it  might  be  situated  in  the  State. 

Provided  further,  that  nothing  in  this  Article  shall  be  construed  to 
make  any  building  regulations  applicable  to  farm  buildings  located 
outside  the  building-regulation  jurisdiction  of  any  municipality. 

Provided  further,  that  no  building  permit  shall  be  required  under 
the  Code  or  any  local  variance  thereof  approved  under  subsection  (e) 
for  any  construction,  installation,  repair,  replacement,  or  alteration 
costing  five  thousand  dollars  ($5,000)  or  less  in  any  single  family 
residence  or  farm  building  unless  the  work  involves:  the  addition, 
repair,  or  replacement  of  load  bearing  structures;  the  addition 
(excluding  replacement  of  same  size  and  capacity)  or  change  in  the 
design  of  plumbing;  the  addition,  replacement  or  change  in  the  design 
of  heating,  air  conditioning,  or  electrical  wiring,  devices,  appliances, 
or  equipment,  the  use  of  materials  not  permitted  by  the  North 
Carolina  Uniform  Residential  Building  Code;  or  the  addition 
(excluding  replacement  of  like  grade  of  fire  resistance)  of  roofing. 

Provided  further,  that  no  building  permit  shall  be  required  under 
such  Code  from  any  State  agency  for  the  construction  of  any  building 
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or  structure,   the  total   cost  of  which   is   less  than  twenty  thousand 
dollars  ($20,000),  except  public  or  institutional  buildings. 

For  the  information  of  users  thereof,  the  Code  shall  include  as 
appendices 

(1)  Any  boiler  regulations  adopted  by  the  Board  of  Boiler  Rules, 

(2)  Any  elevator  regulations  relating  to  safe  operation  adopted  by 
the  Commissioner  of  Labor,  and 

(3)  Any  regulations  relating  to  sanitation  adopted  by  the 
Department  of  Human  Resources  which  the  Building  Code 
Council  believes  pertinent. 

In  addition,  the  Code  may  include  references  to  such  other 
regulations  of  special  types,  such  as  those  of  the  Medical  Care 
Commission  and  the  Department  of  Public  Instruction  as  may  be 
useful  to  persons  using  the  Code.  No  regulations  issued  by  other 
agencies  than  the  Building  Code  Council  shall  be  construed  as  a  part 
of  the  Code,  nor  supersede  that  Code,  it  being  intended  that  they  be 
presented  with  the  Code  for  information  only. 

Nothing  in  this  Article  shall  extend  to  or  be  construed  as  being 
applicable  to  the  regulation  of  the  design,  construction,  location, 
installation,  or  operation  of  (1)  equipment  for  storing,  handling, 
transporting,  and  utilizing  liquefied  petroleum  gases  for  fuel  purposes 
or  anhydrous  ammonia  or  other  liquid  fertilizers,  except  for  liquefied 
petroleum  gas  from  the  outlet  of  the  first  stage  pressure  regulator  to 
and  including  each  liquefied  petroleum  gas  utilization  device  within  a 
building  or  structure  covered  by  the  Code,  or  (2)  equipment  or 
facilities,  other  than  buildings,  of  a  public  utility,  as  defined  in  G.S. 
62-3,  or  an  electric  or  telephone  membership  corporation,  including 
without  limitation  poles,  towers,  and  other  structures  supporting 
electric  or  communication  lines. 

In  addition,  the  Code  may  contain  regulations  concerning  minimum 
efficiency  requirements  for  replacement  water  heaters,  which  shall 
consider  reasonable  availability  from  manufacturers  to  meet 
installation  space  requirements." 

Sec.  3.     G.S.  143- 136(a)  reads  as  rewritten: 

"(a)  Creation;  Membership;  Terms.  --  There  is  hereby  created  a 
Building  Code  Council,  which  shall  be  composed  of -L2  j_3  members 
appointed  by  the  Governor,  consisting  of  one  registered  architect,  one 
licensed  general  contractor,  one  registered  architect  or  licensed 
general  contractor  specializing  in  residential  design  or  construction, 
one  registered  engineer  practicing  structural  engineering,  one 
registered  engineer  practicing  mechanical  engineering,  one  registered 
engineer  practicing  electrical  engineering,  one  licensed  plumbing  and 
heating  contractor,  one  municipal  or  county  building  inspector,  one 
licensed  liquid  petroleum  gas  dealer/contractor  involved  in  the  design 
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of  natural  and  liquid  petroleum  gas  systems  who  has  expertise  and 
experience  in  natural  and  liquid  petroleum  gas  piping,  venting  and 
appliances,  a  representative  of  the  public  who  is  not  a  member  of  the 
building  construction  industry,  a  licensed  electrical  contractor,  a 
registered  engineer  on  the  engineering  staff  of  a  State  agency  charged 
with  approval  of  plans  of  state-owned  buildings,  and  an  active  member 
of  the  North  Carolina  fire  service  with  expertise  in  fire  safety.  Of  the 
members  initially  appointed  by  the  Governor,  three  shall  serve  for 
terms  of  two  years  each,  three  shall  serve  for  terms  of  four  years 
each,  and  three  shall  serve  for  terms  of  six  years  each.  Thereafter,  all 
appointments  shall  be  for  terms  of  six  years.  The  Governor  may 
remove  appointive  members  at  any  time.  Neither  the  architect  nor  any 
of  the  above  named  engineers  shall  be  engaged  in  the  manufacture, 
promotion  or  sale  of  any  building  material,  and  any  member  who 
shall,  during  his  term,  cease  to  meet  the  qualifications  for  original 
appointment  (through  ceasing  to  be  a  practicing  member  of  the 
profession  indicated  or  otherwise)  shall  thereby  forfeit  his  membership 
on  the  Council. 

The  Governor  may  make  appointments  to  fill  the  unexpired  portions 
of  any  terms  vacated  by  reason  of  death,  resignation,  or  removal  from 
office.  In  making  such  appointment,  he  shall  preserve  the  composition 
of  the  Council  required  above." 

Sec.  4.  All  statutory  authority,  powers,  and  duties,  including 
rule  making  and  the  rendering  of  findings,  orders,  and  adjudications, 
of  the  Department  of  Agriculture  pertaining  to  the  regulation  of  the 
design,  construction,  location,  installation,  or  operation  of  equipment 
for  storing,  handling,  transporting,  and  utilizing  liquefied  petroleum 
gases  for  fuel  purposes,  from  the  outlet  of  the  first  stage  pressure 
regulator  to  and  including  each  liquefied  petroleum  gas  utilization 
device  within  a  building  or  structure  covered  by  the  North  Carolina 
Building  Code  are  transferred  to  the  Building  Code  Council. 

Until  the  Building  Code  Council  adopts  rules  regarding  the  entry 
of  liquefied  petroleum  gas  service  piping  into  a  building,  2  NCAC  38 
.0701(2)  shall  remain  in  effect.  ' 

Sec.  5.     This  act  shall  become  effective  July  1 .  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  March,  1989. 

S.B.  22  CHAPTER  26    .^^>^' '•  v:''-'*c,;.?/'r-. /.   '^-^ufc^j^ 

AN  ACT  TO  IMPLEMENT  THE  RECOMMENDATIONS  OF  THE 
ATTORNEY  GENERAL'S  STAFF  STUDY  CONDUCTED  BY 
THE      LEGISLATIVE      RESEARCH      COMMISSION      WITH 
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RESPECT    TO    A    PLAN    FOR    THE    CONSOLIDATION    OF 
LEGAL  POSITIONS  WITHIN  STATE  GOVERNMENT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Attorney  General  shall  report  to  the  1989 
Session  of  the  General  Assembly,  on  or  before  April  15,  1989,  with  a 
plan  for  the  consolidation  of  legal  services  provided  to  the  various 
departments  and  agencies  of  State  government  taking  into 
consideration  the  recommendations  in  the  report  of  the  Attorney 
General's  Staff  Study  Committee  of  the  Legislative  Research 
Commission,  as  modified  by  this  act. 

This  plan  should  not  provide  for  the  consolidation  of  the  legal 
positions  in  the  Employment  Security  Commission,  the  Office  of 
Administrative  Hearings,  the  Legal  Staff  of  the  Industrial  Commission, 
the  Utilities  Commission  Legal  Staff  and  Public  Staff,  the  Legislative 
Staff,  The  University  of  North  Carolina  (excluding  the  positions  at 
North  Carolina  Memorial  Hospital),  the  Administrative  Office  of  the 
Courts,  the  Office  of  the  Governor,  the  Administrative  Rules  Review 
Commission,  or  any  other  legal  position  involving  a  quasi-judicial 
function  in  which  the  State  may  be  an  adverse  party. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  March,  1989. 

S.B.  149  CHAPTER  27      , 

AN  ACT  TO  PROVIDE  THAT  THE  COMMUNITY  OF  ROCK 
BARN  IN  CATAWBA  COUNTY  MAY  BE  ANNEXED 
INVOLUNTARILY  ONLY  AS  A  WHOLE. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Any  of  the  following  described  area  may  be  annexed 
under  the  provisions  of  Parts  2  or  3  of  Article  4A  of  Chapter  160A  of 
the  General  Statutes  only  if  the  entire  described  area  is  annexed  by 
one  municipality,  by  the  same  annexation  ordinance: 
THAT  CERTAIN  PROPERTY  LOCATED  IN  CLINE'S 
TOWNSHIP,  CATAWBA  COUNTY,  NORTH  CAROLINA, 
HAVING  THE  FOLLOWING  BOUNDARY: 

BEGINNING  at  an  iron  pin  in  the  center  of  Rock  Barn  Road  (State 
Road  #1709).  the  southwest  corner  of  the  W.A.  Carpenter  estate 
property  in  said  road,  and  running  thence  with  the  Carpenter  estate 
the  following  courses  and  distances:  North  31  Deg.  05'  West  705 
feet  to  an  iron  pin:  North  36  Deg.  55"  East  146.09  feet  to  an  iron 
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pin;  Nortli  35  Deg.  16'  East  212.08  feet  to  an  iron  pin;  North  7  Deg. 
48"  30"  East  492.14  feet  to  an  iron  pin;  thence  North  6  Deg.  43"  East 
177.81  feet  to  an  iron  pin;  thence  North  5  Deg.  52'  East  734.38  feet 
to  an  iron  pin;  thence  North  3  Deg.  46'  East  338.71  feet  to  an  iron 
pin;  and  North  3  Deg.  26;  East  168.25  feet  to  an  iron  pin  in  Lyle's 
Creek;  thence  leaving  the  line  of  the  Carpenter  estate  and  running 
with  the  center  of  Lyle's  Creek  the  following  courses  and  distances: 
North  71  Deg.  13'  'West  300.44  feet;  North  41  Deg.  40'  'West  732 
feet;  North  35  Deg.  40'  'West  326  feet;  North  03  Deg.  40'  East  400 
feet;  North  29  Deg.  20'  West  198  feet;  South  86  Deg.  40'  'West  156 
feet;  South  29  Deg.  40'  'West  238  feet  and  South  09  Deg.  50'  'West 
200  feet,  more  or  less,  to  a  point  on  the  western  bank  of  the  creek; 
thence  North  43  Deg.  20'  'West  260  feet;  thence  North  82  Deg.  20' 
'West  68  feet;  thence  North  41  Deg.  40'  'West  170  feet;  thence  North 
21  Deg.  40'  'West  646  feet;  thence  North  50  Deg.  00'  'West  130  feet; 
thence  North  59  Deg.  00'  'West  248  feet;  thence  North  50  Deg.  00' 
West  227  feet;  thence  North  58  Deg.  15'  West  91.59  feet;  thence 
South  74  Deg.  47'  West  195  feet  to  an  iron  pin;  thence,  the  same 
course.  South  74  Deg.  47'  West  165  feet  to  an  iron  pin;  thence  South 
39  Deg.  47'  30"  West  214.8  feet  to  an  iron  pin;  thence  South  18 
Deg.  29'  West  277.08  feet  to  a  corner  in  the  creek;  thence  South  56 
Deg.  30'  West  214.5  feet  to  a  point  in  an  old  channel,  formerly  in  the 
line  of  Hubert  L.  Dellinger;  thence  continuing  with  the  center  of  said 
creek  the  following  courses  and  distances:  South  40  Deg.  20'  West 
150  feet;  South  17  Deg.  45'  West  390  feet;  South  42  Deg.  55'  West 
860  feet;  South  68  Deg.  10'  West  1,000  feet;  and  South  56  Deg.  45' 
30"  West  302.37  feet  to  a  point.  Glenn  Bumgarner's  corner  at  or 
near  the  mouth  of  Baker's  Creek  in  said  Lyle's  Creek;  thence  with 
Bumgarner's  line  South  14  Deg.  14'  East  (and  leaving  the  creek)  520 
feet  to  an  iron  pin,  corner  of  Glenn  H.  Bumgarner;  thence  with 
Bumgarner  South  62  Deg.  15'  27"  West  394.17  feet  to  an  iron  pin, 
Southwest  corner  of  Bumgarner  and  Southeast  corner  of  Mable 
Moose;  thence  with  Moose  South  60  Deg.  49'  20"  West  555.59  feet, 
Southwest  corner  of  Moose  and  Southeast  corner  of  Billy  F. 
Bumgarner  and  also  corner  of  the  City  of  Conover;  thence  with  the 
City  of  Conover  South  21  Deg.  23'  46"  West  2.091.30  feet  to  an  iron 
pin,  corner  of  City  and  St.  John's  Lutheran  Church;  thence  with  the 
Church  South  78  Deg.  09'  22"  East  1,038.43  feet  to  an  iron  pin; 
thence  with  Jerry  Boggs  South  44  Deg.  53'  32"  East  48.88  feet  to  an 
iron  pin;  thence  with  Guy  Hollar  South  89  Deg.  10'  45"  East  810.62 
feet;  thence  again  with  Hollar  South  88  Deg.  06'  34"  East  236.39 
feet;  thence  with  Bollinger  South  88  Deg.  01'  East  211.26  feet. 
Northeast  corner  of  Robert  Bollinger  and  Northwest  corner  of  John 
Q.  Deal,  Jr.;  thence  with  John  Q.  Deal.  Jr.  South  87  Deg.  29'  East 

52 


Session  Laws  -  1989  CHAPTER  28 

64.98  feet  to  an  iron  pin;  tiience  again  with  Deal's  northern  line 
North  88  Deg.  52'  East  62.95  feet  to  an  iron  pin;  thence  with  another 
line  of  Deal  South  02  Deg.  10"  30"  'West  525.98  feet  to  an  iron  pin; 
thence  due  East  224.81  feet  to  an  iron  pin  and  South  02  Deg.  47' 
East  71.47  feet  to  an  iron  pin;  thence  North  89  Deg.  50'  30"  East 
250.02  feet  to  an  iron  pin;  North  89  Deg.  46'  40"  East  405.15  feet  to 
an  iron  pin;  North  89  Deg.  46'  40"  East  288.73  feet  to  an  iron  pin; 
North  89  Deg.  06'  East  633.69  feet  to  an  iron  pin;  North  89  Deg. 
26'  East  675.37  feet  to  an  iron  pin;  thence  North  89  Deg.  29'  East 
175  feet  to  an  iron  pin;  thence  North  46  Deg.  45"  East  190.35  feet  to 
an  iron  pin;  North  50  Deg.  28'  East  270.56  feet  to  an  iron  pin  in  the 
center  of  State  Road  No.  1709  (The  Rock  Barn  Road);  thence  running 
with  the  center  of  said  road  in  a  generally  northeasterly  direction  1552 
feet,  more  or  less,  to  the  point  of  Beginning,  containing  617  acres, 
more  or  less. 

Sec.  2.  If  any  of  the  area  described  in  Section  1  of  this  act  is 
annexed  under  Parts  1  or  4  of  Article  4A  of  Chapter  160A  of  the 
General  Statutes,  that  annexed  area  shall  not  be  considered  part  of  the 
described  area  for  the  purpose  of  Section  1  of  this  act. 

Sec.  3.  This  act  shall  not  be  construed  to  grant  any  additional 
authority  for  any  municipality  to  annex  any  of  the  territory  described 
in  Section  1  of  this  act. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  March,  1989. 

SB    157  CHAPTER  28 

AN  ACT  TO  AMEND  THE  UNIFORM  RELOCATION 
ASSISTANCE  ACT  IN  ORDER  TO  CONFORM  TO 
AMENDMENTS  IN  THE  FEDERAL  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  133-7  reads  as  rewritten: 
"%  133-7.  Definitions. 
As  used  in  this  Article: 

(1)  'Agency'  means  the  State  of  North  Carolina  or  any  board, 
bureau,  commission,  institution,  or  other  agency  of  the 
State,  or  any  board  or  governing  body  of  a  political 
subdivision  of  the  State,  or  an  agency,  commission,  or 
authority  of  a  political  subdivision  of  the  State. 

(2)  'Business'  means  any  lawful  activity,  excepting  a  farm 
operation,  conducted  primarily: 

a.    For  the  purchase,  sale,  lease  and  rental  of  personal  and 
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s:  ,i         real    property,  and  for  the  manufacture,  processing,  or 
marketing    of    products,    commodities,    or    any    other 
■  personal  property; 

b.  For  the  sale  of  services  to  the  public;  .  ... 

c.  By  a  nonprofit  organization;  or 

d.  Solely  for  the  purposes  of  G.S.   133-8(a),  for  assisting 
in  the  purchase,  sale,  resale,  manufacture,  processing, 

■'"  or     marketing     of    products,     commodities,     personal 

property,  or  services  by  the  erection  and  maintenance 
of  an  outdoor  advertising  display  or  displays,  whether 
or  not  such  display  or  displays  are  located  on  the 
premises  on  which  any  of  the  above  activities  are 
conducted. 

4^) 'Displaced   person' — means   any   person   whoi   on   or  after 

January  \^  1972^  moves  from  real  propert)'  or  moves  his 
personal  property  from  real  property,  as  a  result  of  the 
acquisition  of  such  real  propert}^.  in  whole  or  in  part,  or  as 
the  result  of  the  written  order  of  the  acquiring  agency  to 
vacate  real  property'  for  a  program  or  project  undertaken  by 
an  agency;  and  solely  for  the  purposes  of  G.S.  133-8(a) 
and  (b)  and  G.S.  133-11.  as  a  result  of  the  acquisition  of 
or  as  a  result  of  the  written  order  of  the  acquiring  agency 
■to — vacate — other — peal — property. — on — which — sweh — person 
conducts  a  business  or  farm  operation,  for  such  program 
or  project. 
(3)  £.  'Displaced  person'  means,  except  as  provided  in 
subdivision  (a)(ii)- 

(i)       Any  person   who  moves  from   real   property,   or 
L  moves  his  personal  property  from  real  property  - 

(A)  as  a  direct  result  of  a  written  notice  of  intent 
to  acquire  or  the  acquisition  of  such  real  property 
in  whole  or  in  part  for  a  program  or  project 
undertaken  by  an  agency;  or  (B)  on  which  such 
person  is  a  residential  tenant  or  conducts  a  small 
business,  a  farm  operation,  or  business  defined  in 
G.S.  133-7(2)(d)  as  a  direct  resuh  of 
rehabilitation,  demolition,  or  such  other 
.'  displacing  activity  as  the  agency  may  prescribe, 
under  a  program  or  project  undertaken  by  an 
agency  in  any  case  in  which  the  agency 
determines  that  such  displacement  is  permanent; 
and 
(ii)  Solely  for  the  purposes  of  G.S.  133-8(a)  and  (b) 
and  G.S.    133-11.   any  person  who  moves  from 
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real   property,    or    moves    his   personal    property 
from  real  property  -  (A)  as  a  direct  result  of  a 
written     notice     of    intent    to     acquire     or     the 
"      acquisition  of  other  real  property,  in  whole  or  in 
part,  on  which  such  person  conducts  a  business 
or    farm    operation,    for    a    program    or    project 
undertaken  by  an  agency;  or  (B)  as  a  direct  result 
of    rehabilitation,     demolition,     or     such     other 
- ■     ■      displacing  activity  as  the  agency  may  prescribe,  of 
other    real     property    on     which     such     person 
conducts  a  business  or  farm  operation,  under  a 
program    or    project    undertaken    by    an    agency 
where      the      agency      determines      that      such 
displacement  is  permanent. 
b.    The  term  'displaced  person"  does  not  include  - 
"~    (i)       A  person  who  has  been  determined,  according  to 
~       criteria  established   by  the  agency,   to  be  either 
unlawfully  occupying  the  displacement  dwelling 
or  to  have  occupied  such  dwelling  for  the  purpose 
of  obtaining  assistance  under  this  Article; 
(ii)      In    any    case    in    which    the    agency    acquires 
property  for  a  program   or  project,   any  person 
(other  than   a   person   who  was  an   occupant  of 
such  property  at  the  time  it  was  acquired)  who 
occupies  such   property  on  a  rental  basis  for  a 
short   term    or   a   period   subject   to   termination 
when  the  property  is  needed  for  the  program  or 
project. 

(4)  'Farm  operation'  means  any  activity  conducted  solely  or 
primarily  for  the  production  of  one  or  more  agricultural 
products  or  commodities,  including  timber,  for  sale  or 
home  use.  and  customarily  producing  such  products  or 
commodities  in  sufficient  quantity  to  be  capable  of 
contributing  materially  to  the  operator's  support. 

(5)  'Person"  means  any  individual,  partnership,  corporation  or 
association. 

(6)  'Program  or  project'  for  the  purpose  of  this  Article  shall 
mean  any  construction  or  rehabilitation  project  undertaken 
by  an  agency,  as  herein  defined  or  the  utilization  of  real 
property  by  an  agency  for  any  other  public  purposes,  and 
to  which  program  or  project  the  agency  makes  this  Article 
applicable. 

(7)  'Relocation  officer"  means  the  head  of  the  department 
delegated  the  authority  to  carry  out  relocation  policies  by 
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Xi'--'-'  '  the  agency.       ■■•"''■''■':  ■i/'^-'L'''    "';■_'.  ■'■'.■ 

(8)  'Comparable  replacement  dwelling'  means  any  dwelling 
that  is  (i)  decent,  safe,  and  sanitary;  (ii)  adequate  in  size  to 

'  accommodate  the  occupants;  (iii)  within  the  Financial  means 

;,  .'  of  the  displaced  person;  (iv)  functionally  equivalent;  (v)  in 

"'  an  area  not  subject  to  unreasonably  adverse  environmental 

conditions:    and    (vi)    in    a    location    generally    not    less 

-  -.  desirable    than    the    location    of    the    displaced    person's 

dwelling  with  respect  to  public  utilities,  facilities,  services, 

and  the  displaced  person's  place  of  employment. 

(9)  'Appraisal'  means  a  written  statement  independently  and 
impartially  prepared  by  a  qualified  appraiser  setting  forth 
an  opinion  of  defined  value  of  an  adequately  described 
property  as  of  a  specific  date,  supported  by  the  presentation 
and  analysis  of  relevant  market  information. 

(10)  'Lead  agency'    means  the  North  Carolina  Department  of 
,           Transportation.    The  lead  agency  shall  issue  such  rules  and 

regulations  as  may  be  necessary  to  carry  out  this  act  and  to 
comply  with  federal  aid  regulations." 
Sec.  2.     G.S.  133-8  reads  as  rewritten: 
"  ^  133-8.  Moving  and  related  expenses.  ='  ' 

(a)  Whenever  the  acquisition  of  real  property  for  a  program  or 
project  undertaken  by  an  agency  will  result  in  the  displacement  of  any 
person,  such  agency  may  shall  make  a  payment  to  any  displaced 
person,  upon  application  as  approved  by  the  head  of  the  agency  for: 

(1)  Actual  reasonable  expenses  in  moving  himself,  his  family, 
business,  farm  operation,  or  other  personal  property; 

(2)  Actual  direct  losses  of  tangible  personal  property  as  a  result 
of  moving  or  discontinuing  a  business  or  farm  operation, 
but  not  to  exceed  an  amount  equal  to  the  reasonable 
expenses  that  would  have  been  required  to  relocate  such 
property,  as  determined  by  the  relocation  officer;  and 

(3)  Actual  reasonable  expenses  in  searching  for  a  replacement 
business  or  farm,  farm  in  accordance  with  criteria 
established  by  the  lead  agency,  but  not  to  exceed  one 
thousand  dollars  ($1,000);  and 

(4)  Actual  reasonable  expenses  necessary  to  reestablish  a 
displaced  farm,  nonprofit  organization,  or  small  business  at 

'  its  new  site,  in  accordance  with  criteria  to  be  established  by 
the  lead  agency,  but  not  to  exceed  ten  thousand  dollars 
($10.000). 

(b)  Any  displaced  person  eligible  for  payments  under  subsection  (a) 
of  this  section  who  is  displaced  from  a  dwelling  and  who  elects  to 
accept   the   payments   authorized    by   this    subsection    in    lieu   of  the 
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payments  authorized  by  subsection  (a)  of  this  section  may  receive  a 
mo'.'ing  exp^n*^^  ^^  ^iinu^-anrp  dptprmined  according  to  a  schedule 
established  by  th^  '^^-^^  ^f  thp  ngenry  not  to  exceed  three  hundred 
dollars  ($30':'  ^^)]  ?"^  -"  Hirinntinn  illo\>^'jnce  of  UA'o  hundred  dollars 
($200.00).  may  receive  an  expense  and  dislocation  allowance,  which 
shall  be  determined  according  to  a  schedule  established  by  the  lead 

agency. 

(c)  An-;  displaced  p^rfO"  pUgiNp  f^r  pq^mipntg  under  y.ubsection  (a) 
of  this  section  ^^'^^  '<■  Higpl^rpH  frnm  hi^-  phre  of  business  or  from  his 
farm  operation  and  'vh^  ele^t'  ^^  nrrppt  thp  p^ympnt  authorized  bv  this 
subsection  in  lieu  of  the  payment  authorized  by  subsection  (a)  of  th-ig 
section,  may  rec"'"^  -^  fi^^^  piympnt  in  an  amount  equal  to  the 
average  annual  "et  p^rning^  nf  thp  bnvinpr.s  or  farm  operation,  except 
that  such  paynT-nt  '■h-^n  Hp  nnt  Iptt  fh-an  nvo  thousand  five  hundred 
dollars  ($2,500)  nor  more  than  ten  thousand  dollars  ($10,000).  In^b^ 
case  of  a  business  ">"'  p-^ympnt  chgll  be  made  under  this  subsectioa 
unless  the  hea'^  ^^  ^'-"^  -^gpn^y  '^  ntjgfipd  that  the  business  (i)  cannot 
be  relocated  without  a  substantial  loss  of  its  existing  patronage,  and 
(ii)  is  not  a  part  ^f  -^  mmmprrinl  pntpipri.<^e  having  at  least  one  other 
establishment  not  being  acquired  by  the  agency  which  is  engaged  in 
the  same  or  ^jmji?'-  hncinpcg  Fm-  purposes  of  this  subsection,  the 
term  "a'/erag^  pnnnil  npt  pirningt"  means  one  half  of  any  net 
earnings  of  the  busines'  ^'-  f-^^""*  npp'-^tinn    bpfore  federal.  State,  and 

local income    taxes. — during    the    two    taxable    years — immediately 

preceding  the  taxable  year  in  which  such  business  or  farm  operation 
mo'.'es  from  the  re?'  pmp^rhy  nrgnirpd  for  such  project,  or  during 
such  other  period  as  the  head  of  such  agency  determines  to  be  more 

equitable     for establishing — &uGb — earnings. — aftd — i-ncludes — any 

compensation  paid  by  the  business  or  farm  operation  to  the  owa^iv-bis 
■spouse,  or  his  dependents  duri-ftg-S4ich  period.  To  be  eligible  for  the 
payment  authorized  by  this  section,  the  business  or  farm  operation 
must  make  its  State  income  tax  returns  available,  as  well  as  its 
financial  statements  and  accounting  records  for  confidential  use  to 
determine  the  payment  authorized  by  this  section. 

(c)  Any  displaced  person  eligible  for  payments  under  subsection  (a) 
of  this  section  who  is  displaced  from  the  person's  place  of  business  or 
farm  operation  and  who  is  eligible  under  criteria  established  by  the 
lead  agency  may  elect  to  accept  the  payment  authorized  by  this 
subsection  in  lieu  of  the  payment  authorized  by  subsection  (a)  of  this 
section.  Such  payment  shall  consist  of  a  fixed  payment  in  an  amount 
to  be  determined  according  to  criteria  established  by  the  lead  agency, 
except  that  such  payment  shall  not  be  less  than  one  thousand  dollars 
($1,000)  nor  more  than  twenty  thousand  dollars  ($20.000).  A  person 
whose  sole  business  at  the  displacement  dwelling  is  the  rental  of  such 
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property    to    others    shall    not    qualify    for    a    payment    under    this 
subsection." 

Sec.  3.     G.S.  133-9  reads  as  rewritten: 
"§  133-9.  Replacement  housing  for  homeowners. 

(a)  In  addition  to  payments  otherwise  authorized  by  this  Article  and 
subject  to  the  provisions  of  G.S.  133-10.1  the  agency  ^aay  shall  make 
an  additional  payment  not  in  excess  of  fifteen — thousand  dollars 
($15,000)  twenty-two  thousand  five  hundred  dollars  ($22,500)  to  any 
displaced  person  who  is  displaced  from  a  dwelling  actually  owned  and 
occupied  by  such  displaced  person  for  not  less  than  180  days  prior  to 
the  initiation  of  negotiations  for  the  acquisition  of  the  property.  Such 
additional  payment  shall  include  the  following  elements: 

(1)  The  amount,  if  any,  which  when  added  to  the  acquisition 
cost  of  the  dwelling  acquired  by  the  agency,  equals  the 
reasonable  cost  of  a  comparable  replacement  dwelling 
which  is  a  decent,  safe,  and  sanitary  dwelling  adequate  to 
accommodate  such  displaced  person,  reasonably  accessible 
to  public  services  and  places  of  employment  and  available 
■©« — tb€ — private — market,  dwelling.  All  determinations 
required    to    carry    out    this    section    shall    be    made    in 

■  accordance    with    standards    established    by    the    agency 

makJng  the  additional  payment,  lead  agency. 

■^ The    amount, — if   any, — sh^il — be    the    amount    which    will 

compensate  such  displaced  person  for  any  increased  interest 
costs  which  such  person  is  required  to  pay  for  financing 
4b€ — acquisition — of — a«y — swch — comparable — replacement 
dwelling,  Such  amount  shall  be  paid  only  if  the  dwelling 
acquired  by  the  agency  was  encumbered  by  a  bona  fide 
mortgage  which  was  a  valid  lien  on  such  dwelling  for  not 
less  than  1 80  days  prior  to  the  initiation  of  negotiations  for 
the  acquisition  of  such  dwelling.  Such  amount  shall  be 
equal  to  the  excess  in  the  aggregate  interest  and  other  debt 
service — costs — of  that — amount — of  the — principal — of  the 
mortgage  on  the  replacement  dwelling  which  is  equal  to  the 
-  unpaid  balance  of  the  mortgage  on  the  acquired  dwelling, 
over  the  remainder  term  of  the  mortgage  on  the  acquired 
dwelling,  reduced  to  discounted  present  value.  The  discount 
rate  shall  be  the  prevailing  interest  rate  paid  on  savings 
'  deposits  by  commercial  banks  in  the  general  area  in  which 
the  replacement  dwelling  is  located. 

(2)  The  amount,  if  any,  which  will  compensate  such  displaced 
person  for  any  increased  interest  costs  and  other  debt 
service  costs  which  such  person  is  required  to  pay  for 
financing     the     acquisition     of     any     such     comparable 

58 


Session  Laws  -  1989  CHAPTER  28 

replacement  dwelling.   Such  amount  shall  be  paid  only  if 

the  dwelling  acquired  by  the  agency  was  encumbered  by  a 

bona  fide  mortgage  which  was  a  valid  lien  on  such  dwelling 

for    not    less    than    180    days    immediately    prior    to    the 

initiation    of    negotiations    for    the    acquisition    of    such 

dwelling  in  accordance  with  criteria  to  be  established  by  the 

lead  agency. 

(3)      Reasonable  expenses  incurred  by  such  displaced  person  for 

evidence  of  title,   recording  fees,  and  other  closing  costs 

incident  to  the  purchase  of  the  replacement  dwelling,  but 

not  including  prepaid  expenses. 

(b)  The  additional  payment  authorized  by  this  section  shall  be  made 

only    to    such    a    HicpinrpH    pprfnn    whn   purchases    and    occupies    a 

replacement  dwelling  which  is  decent,  safe^  and  sanitary  not  later  than 

the  end  of  the  one-year  period  beginning  on  the  date  on  which  he 

receives  from  the  agency  final  pa^mient  of  all  costs  of  the  acquired 

dwelling,    or   o"    ^^'^   ^^^p   nn    ufhirh    he    moves    from    the   acquired 

dwelling,  whichever  is  the  later  date. 

(b)  The  additional  payment  authorized  by  this  section  shall  be  made 
only  to  a  displaced  person  who  purchases  and  occupies  a  comparable 
replacement  dwelling  within  one  year  after  the  date  on  which  such 
person  receives  final  payment  from  the  agency  for  the  acquired 
dwelling,  except  that  the  agency  may  extend  such  period  for  good 
cause.  If  such  period  is  extended,  the  payment  under  this  section 
shall  be  based  on  the  costs  of  relocating  the  person  to  a  comparable 
replacement  dwelling  within  one  year  of  such  date. 

(c)  The  agency  may,  in  cooperation  with  any  federal  agency  upon 
application  by  a  mortgagee,  insure  any  mortgage  (including  advances 
during  construction)  on  a  comparable  replacement  dwelling  executed 
by  a  displaced  person  assisted  under  this  section,  which  mortgage  is 
eligible  for  insurance  under  any  federal  law  administered  by  such 
agency  notwithstanding  any  requirements  under  such  law  relating  to 
age.  physical  condition,  or  other  personal  characteristics  of  eligible 
mortgagors,  and  may  make  commitments  for  the  insurance  of  such 
mortgage  prior  to  the  date  of  execution  of  the  mortgage." 

Sec.  4.     G.S.  133-10  reads  as  rewritten: 
"  §  133-10.  Replacement  housing  for  tenants  and  certain  others. 

In  addition  to  amounts  otherwise  authorized  by  this  Article  and 
subject  to  the  provisions  of  G.S.  133-10.1.  the  agency  may  make  a 
payment  to  or  for  any  displaced  person  displaced  from  any  dwelling 
not  eligible  to  receive  a  payment  under  G.S.  133-9  which  dwelling 
was  actually  and  lawfully  occupied  by  such  displaced  person  for  not 
less  than  90  days  prior  to  the  initiation  of  negotiations  for  acquisition 
of  such  dwelling.  Such  payment  shall  be  either: 
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41^ The  amount  necessary  to  enable  such  displaced  person  to 

lease  or  rent  for  a  period  not  to  exceed  four  years,  a 
decent,  safe,  and  sanitary  dwelling  of  standards  adequate  to 
accommodate — sudA — person — in  areas — not — generally — tess 
desirable — m — regard — t© — public — utilities — aw^ — public — aft4 
commercial  facilities,  and  reasonably  accessible  to  his  place 
of  employment,  but  not  to  exceed  four  thousand  dollars 
($4,000),  or 

42) The  amount  necessary  to  enable  such  person  to  make  a 

down  payment  (including  incidental  expenses  described  in 
G.S.  133-  9(a)  (3),  on  the  purchase  of  a  decent,  safe,  and 
sanitary  dwelling  of  standards  adequate  to  accommodate 
such  person  in  areas  not  generally  less  desirable  in  regard 
to  public  utilities  and  public  and  commercial  facilities,  but 
not  to  exceed  four  thousand  dollars  ($4,000),  except  that  if 
such  amount  exceeds  two  thousand  dollars  ($2,000),  such 
person  must  equally  match  any  such  amount  in  excess  of 

t;vo    thousand dollars — ($2,000), — in — making    the    down 

payment. 

(a)  In  addition  to  amounts  otherwise  authorized  by  this  Article,  the 
agency  shall  make  a  payment  to  or  for  any  displaced  person  displaced 
from  any  dwelling  not  eligible  to  receive  a  payment  under  G.S.  133-9 
which  dwelling  was  actually  and  lawfully  occupied  by  such  displaced 
person  for  not  less  than  90  days  immediately  prior  to  (1)  the  initiation 
of  negotiations  for  acquisition  of  such  dwelling,  or  (2)  in  any  case  in 
which  displacement  is  not  a  direct  result  of  acquisition,  such  other 
event  as  the  agency  shall  prescribe.  Such  payment  shall  consist  of  the 
amount  necessary  to  enable  such  person  to  lease  or  rent  for  a  period 
not  to  exceed  42  months,  a  comparable  replacement  dwelling,  but  not 
to  exceed  five  thousand  two  hundred  fifty  dollars  ($5,250).  At  the 
discretion  of  the  agency,  a  payment  under  this  subsection  may  be 
made  in  periodic  installments.  Computation  of  a  payment  under  this 
subsection  to  a  low-income  displaced  person  for  a  comparable 
replacement  dwelling  shall  take  into  account  such  person's  income. 

(b)  Any  person  eligible  for  a  payment  under  subsection  (a)  of  this 
section  may  elect  to  apply  such  payment  to  a  down  payment  on,  and 
other  incidental  expenses  pursuant  to,  the  purchase  of  a  comparable 
replacement  dwelling.  Any  such  person  may,  at  the  discretion  of  the 
agency,  be  eligible  under  this  subsection  for  the  maximum  payment 
allowed  under  subsection  (a),  except  that,  in  the  case  of  a  displaced 
homeowner  who  has  owned  and  occupied  the  displacement  dwelling 
for  at  least  90  days  but  not  more  than  180  days  immediately  prior  to 
the  initiation  of  negotiations  for  the  acquisition  of  such  dwelling,  such 
payment  shall  not  exceed  the  payment  such  person  would  otherwise 
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have  received  under  G.S.  133-9(a)  had  the  person  owned  and 
occupied  the  displacement  dwelling  180  days  prior  to  the  initiation  of 
such  negotiations." 

Sec.  5.     G.S.  133-10.1  reads  as  rewritten: 
"§  133-10.1.  Authorization  for  replacement  housing. 

(a)  As  a  last  resort,  if  a  project  cannot  proceed  to  actual 
construction  because  of  the  lack  of  availability  of  comparable  sale  or 
rental  housing,  or  because  required  federal-aid  payments  are  in  excess 
of  those  otherwise  authorized  by  this  Article,  the  Department  of 
Transportation  State  of  North  Carolina  and  its  agencies  may: 

(1)  Undertake  through  private  contractors,  after  competitive 
bidding,  to  provide  for  the  construction  and  renovation  of 
the  necessary  housing, 

(2)  Purchase  sites  and  improvements  after  publishing  in  a 
newspaper  of  general  circulation   in  the  county  in  which 

:  such    sites    are    located    a   public   notice   of  the   proposed 

transaction,  including  a  description  of  the  sites  and 
improvements  to  be  purchased,  the  owner  or  owners 
thereof,  the  terms  of  the  transaction  including  the  price  and 
date  of  the  proposed  purchase,  and  a  brief  description  of 
the     factors     upon     which     the     agency     has     based     its 

.,  .  determination  that  such  housing  is  not  otherwise  available, 

and 

(3)  Sell  or  lease  the  premises  to  the  displaced  person  upon 
such  terms  as  the  agency  deems  necessary. 

(4)  Exceed  the  limitation  in  G.S.  133-9(a)  and  133-10. 

(b)  Cities,  counties  and  other  local  governments  and  agencies  may 
comply  with  and  provide  assistance  authorized  under  the  Federal 
Uniform  Relocation  and  Real  Property  Acquisition  Policy  Act  of  1970, 
as  amended,  for  last  resort  housing." 

Sec.  6.  G.S.  133-11  reads  as  rewritten: 
"  §  133-1 1 .  Relocation  assistance  advisory  services. 
— (a)  Whenever  the  acquisition  of  real  propert}^  for  a  program  or 
project  undertaken  by  an  agency  will  result  in  the  displacement  of  any 
person — the — agency — may — provide — a — relocation — assistance — advisory 
program  for  displaced  persons  which  shall  offer  the  services  described 
in  subsection  (c)  of  this  section.  If  the  relocation  officer  determines 
that  any  person  occupying  property  immediately  adjacent  to  the  real 
property  acquired  is  caused  substantial  economic  injury  because  of  the 
acquisition,  he  may  offer  such  person  relocation  advisory  services 
under  such  program. 

(b)  All  agencies  administering  programs  which  may  be  of  assistance 
to  displaced  persons  covered  by  this  Article  shall  cooperate  to  the 
maximum  extent  feasible  with  the  agency  causing  the  displacement  to 
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assure  that  such  displaced  persons  receive  the  maximum  assistance 
available  to  them. 

-(g) — Each — relocation — assistance — advisory — program — authorized — by 
subsection  (a)  of  this  section  shall  include  such  measures,  facilities,  or 
services  as  may  be  necessary  or  appropriate  in  order  to: 

(1)  Determine  the  need,  if  any,  of  displaced  persons,  for  relocation 
assistance; 

(2)  Provide  current  and  continuing  information  on  the  availability, 
prices  and  rentals,  of  comparable  decent,  safe,  and  sanitary  sales  and 
rental  housing,  and  of  comparable  commercial  properties  and  locations 
for  displaced  businesses; 

(3)  Assure  that, — within  a  reasonable  period  of  time, — prior  to 
displacement  there — wUl — be — available — m — areas — not  generally — l^ss 
desirable  in  regard  to  public  utilities  and  public  and  commercial 
facilities  and  at  rents  or  prices  within  the  financial  means  of  the 
families — aod — individuals — displaced, — decent, — safe, — and — sanitary 
dwellings,  as  defined  by  such  agency  head,  equal  in  number  to  the 
number  of  and  available  to  such  displaced  persons  who  require  such 
dwellings  and  reasonably  accessible  to  their  places  of  employment, 
except  that  the  agency  head  may  prescribe  by  regulation  situations 
when  such  assurances  may  be  waived; 

(4)  Assist  a  displaced  person  displaced  from  his  business  or  farm 
operation — m — obtaining — awd — becoming — established — m — a — suitable 
replacement  location; 

-(5) — Supply — information — concerning — federal — awd — State — housing 
programs,  disaster  loan  programs,  and  other  federal  or  State  programs 
offering  assistance  to  displaced  persons;  and 

(6)  Provide  other  advisory  services  to  displaced  persons  in  order  to 
minimize  hardships  to  such  persons  in  adjusting  to  relocation. 

(d)  The  agencies  shall  coordinate  relocation  activities  with  project 
work  and  other  planned  or  proposed  governmental  actions  in  the 
community  or  nearby  areas  which  may  affect  the  carrying  out  of 
relocation  assistance  programs. 

(a)  Programs  or  projects  undertaken  by  an  agency  shall  be  planned 
in  a  manner  that  (1)  recognizes,  at  any  early  stage  in  the  planning  of 
such  programs  or  projects  and  before  the  commencement  of  any 
actions  which  will  cause  displacements  of  individuals,  families, 
businesses,  and  farm  operations,  and  (2)  provides  for  the  resolution  of 
such  problems  in  order  to  minimize  adverse  impacts  on  displaced 
persons  and  to  expedite  program  or  project  advancement  and 
completion. 

(b)  Agencies  shall  ensure  that  the  relocation  assistance  advisory 
services  described  in  subsection  (c)  of  this  section  are  made  available 
to  all  persons  displaced  by  such  agency.     If  such  agency  determines 
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that  any  person  occupying  property  immediately  adjacent  to  the 
property  where  the  displacing  activity  occurs  suffers  substantial 
economic  injury  as  a  result  thereof,  the  agency  may  make  such 
advisory  services  available  to  that  person. 

(c)  Each  relocation  assistance  advisory  program  required  by 
subsection  (b)  of  this  section  shall  include  such  measures,  facilities, 
or  services  as  may  be  necessary  or  appropriate  in  order  to: 

(1)  Determine,  and  make  timely  recommendations  on,  the 
needs  and  preferences,  if  any,  of  displaced  persons  for 
relocation  assistance; 

(2)  Provide  current  and  continuing  information  on  the 
availability,  sales  prices,  and  rental  charges  of  comparable 
replacement  dwellings  for  displaced  homeowners  and 
tenants  and  suitable  locations  for  businesses  and  farm 
operations; 

(3)  Assist  a  person  displaced  from  a  business  or  farm  operation 
in  obtaining  and  becoming  established  in  a  suitable 
replacement  location; 

(4)  Supply  (i)  information  concerning  federal,  State,  and  local 
programs  which  may  be  of  assistance  to  displaced  persons, 
and  (ii)  technical  assistance  to  such  persons  in  applying  for 
assistance  under  such  programs; 

(5)  Provide  other  advisory  services  to  displaced  persons  in 
order  to  minimize  hardships  to  such  persons  in  adjusting  to 
relocation;  and 

(6)  The  agency  shall  coordinate  relocation  activities  performed 
by    such    agency    with    other    federal.     State,    or    local 

'  governmental  actions  in  the  community  which  could  affect 
the  efficient  and  effective  delivery  of  relocation  assistance 
and  related  services. 

(d)  Notwithstanding  G.S.  133-7(3)(b),  in  any  case  in  which  a 
displacing  agency  acquires  property  for  a  program  or  project,  any 
person  who  occupies  such  property  on  a  rental  basis  for  a  short  term 
or  a  period  subject  to  termination  when  the  property  is  needed  for  the 
program  or  project  shall  be  eligible  for  advisory  services  to  the  extent 
determined  by  the  agency." 

Sec.  7.     Article  2  of  G.S.  Chapter  133  is  amended  by  adding  a 
new  section  to  read: 
"  §  133-18.    Addhional  payments  by  political  subdivision. 

The  additional  payments  required  under  G.S.  133-8,  133-9,  and 
133-10  shall  not  be  mandatory  for  political  subdivisions  of  the  State 
unless  federal  law  makes  such  payments  a  condition  of  federal 
funding." 

Sec.  8.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  March,  1989. 

H.B.  106  CHAPTER  29  ^ 

AN  ACT  TO  EXPAND  THE  BLADEN  COUNTY  BOARD  OF 
EDUCATION  FROM  FIVE  TO  NINE  MEMBERS.  AND  TO 
PROVIDE  FOR  THEIR  NOMINATION  AND  ELECTION 
UNDER  A  MIXED  ELECTORAL  SYSTEM. 

Whereas,  an  Interim  Plan  for  electing  members  of  the  Bladen 
County  Board  of  Education  was  in  effect  in  1988  under  Federal  Court 
order,  and  it  is  desired  to  continue  that  as  permanent  law;  Now, 
therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Effective  on  the  first  Monday  in  December  of  1988, 
the  Bladen  County  Board  of  Education  shall  consist  of  nine  members. 

Sec.  2.  (a)  For  the  purpose  of  nominating  and  electing 
members  of  the  County  Board  of  Education,  Bladen  County  is  divided 
into  three  districts.  Members  of  the  Board  of  Education  shall  be 
elected  as  follows: 

(1)  Six  members  will  be  nominated  and  elected  on  a  partisan 
basis  from  the  three  districts  described  in  subsection  (b)  of 
this  section  with  two  members  elected  from  each  district  for 
four-year  staggered  terms.  These  members  will  be  elected 
from  separate  numbered  seats  to  which  a  majority  vote 
requirement  will  apply  for  the  primary  election  in 
accordance  with  G.S.  163-111. 

(2)  Three  members  will  be  nominated  and  elected  on  a  partisan 
basis,  in  1988  for  two-year  terms,  and  in  1990  and 
quadrennially  thereafter  for  four-year  concurrent  terms  in 
countywide  elections  using  limited  voting  in  both  the  party 
primaries  and  the  general  election.  In  these  primaries  and 
general  elections  each  voter  will  be  entitled  to  vote  for  one 
candidate,  and  the  top  three  vote  getters  will  be  nominated 
and  elected  by  a  plurality  of  votes. 

(b)  The  districts  for  election  of  the  Bladen  County  Board  of 
Education  shall  be  the  same  as  the  district  for  the  election  of  the 
Bladen  County  Board  of  Commissioners  as  provided  by  Section  2  of 
Chapter  926,  Session  Laws  of  1987.  as  may  be  amended  from  time  to 
time. 

(c)  In  District  1,  one  member  shall  be  elected  in  1988  and 
biennially  thereafter  for  a  four-year  term.  In  District  2,  one  member 
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shall  be  elected  in  1988  and  biennially  thereafter  for  a  four-year  term. 
In  District  3,  one  member  shall  be  elected  in  1988  and  biennially 
thereafter  for  a  four-year  term. 

(d)  The  three  members  of  the  Board  of  Education  elected  in 
1986  for  four-year  terms  shall  continue  in  office  until  the  first 
Monday  in  December  of  1990. 

Sec.  3.     Chapter  258.  Session  Laws  of  1967,  is  repealed. 

Sec.  4.  This  act  shall  become  effective  on  the  first  Monday  in 
December  1988. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  March.  1989. 

S.B.  88  CHAPTER  30 

AN  ACT  TO  AMEND  CHAPTER  899  OF  THE  1985  SESSION 
LAWS  (REGULAR  SESSION.  1986)  TO  PROVIDE  CHANGES 
ONLY  WITH  RESPECT  TO  A  WHOLLY  SELF-LIQUIDATING 
PROJECT. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  The  purpose  of  this  act  is  to  amend  Section  2, 
Chapter  899,  1985  Session  Laws  (Regular  Session,  1986),  as  it  relates 
to  The  University  of  North  Carolina  at  Chapel  Hill  ("UNC-CH"),  by 
increasing  the  amount  authorized  for  the  Alumni  Center  from  six 
million  nine  hundred  sixty-seven  thousand  dollars  ($6,967,000)  to 
twelve  million  one  hundred  fifty  thousand  three  hundred  dollars 
($12,150,300)  on  a  wholly  self-liquidating  basis  and  by  authorizing  an 
additional  means  of  constructing  and  financing  this  project  within  the 
authorized  amount  as  amended  by  this  act. 

Sec.  2.  Section  2  of  Chapter  899.  1985  Session  Laws  (Regular 
Session,  1986),  under  the  institutional  subheading  as  indicated,  and 
affecting  only  the  project  as  listed  in  this  act.  is  amended  to  read  as 
follows: 

"2.    The  University  of  North  Carolina  at  Chapel  Hill 

Alumni  Center  $12,150,300". 

Sec.  3.  Section  2.  Chapter  899,  1985  Session  Laws  (Regular 
Session,  1986).  is  further  amended  by  this  act  to  authorize  an 
additional  means  of  constructing  and  financing  the  UNC-CH  Alumni 
Center  project.  In  addition  to  the  means  of  constructing  and  financing 
projects  authorized  by  Section  1.  Chapter  899,  1985  Session  Laws 
(Regular  Session.  1986),  with  respect  to  constructing  and  financing  of 
the  said  Alumni  Center  (the  "Project")  UNC-CH  is  authorized  to 
lease,  with  option  to  purchase  at  a  price  not  to  exceed  one  thousand 
dollars  ($1,000),  the  Project  from  The  University  of  North  Carolina  at 
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Chapel  Hill  Foundation.  Inc.,  (the  "Foundation"),  a  North  Carolina 
nonprofit  corporation;  to  make  payments  pursuant  to  the  lease 
obligation  with  funds  available  to  UNC-CH  from  gifts,  grants, 
receipts,  self-liquidating  indebtedness,  or  other  funds,  or  any 
combination  of  such  funds,  but  not  including  student  fees,  overhead 
receipts,  or  funds  appropriated  from  the  General  Fund  of  the  State; 
and  to  act  as  construction  management  agent,  all  as  herein  more  fully 
described  below. 

Sec.  4.  The  Project  hereby  authorized  by  this  act  is  to  be  a 
facility  for  the  use  of  the  Genera!  Alumni  Association  of  The 
University  of  North  Carolina  at  Chapel  Hill,  which  may  be 
constructed  and  owned  by  the  Foundation,  which  may  be  leased  by 
UNC-CH  as  lessee  with  an  option  to  purchase  at  a  price  not  to  exceed 
one  thousand  dollars  ($1,000),  and  which  is  to  be  located  on  the 
campus  of  The  University  of  North  Carolina  at  Chapel  Hill. 

Sec.  5.  For  the  purposes  of  contracting  for  the  design, 
construction,  and  equipping  of  the  Project  authorized  by  this  act, 
UNC-CH  may  contract  with  the  Foundation  to  serve  as  the 
Foundation's  construction  management  agent  and.  as  such,  to  have 
general  supervision  of  the  constructing  and  equipping  of  the  Project. 
The  Project  shall  be  exempt  from  the  requirements  of  G.S.  143-128, 
and  the  Foundation  and  UNC-CH  may  enter  into  combined  contracts 
for  the  design  of  the  Project,  combined  contracts  for  the  construction 
of  the  Project  or  combined  contracts  for  the  design,  construction  and 
construction  management  of  the  Project. 

Sec.  6.  For  the  purpose  of  designing,  equipping,  constructing 
or  financing  the  Project  authorized  by  this  act,  UNC-CH  is 
authorized,  in  its  discretion: 

(1)  To  lease  as  lessee  for  such  period  or  periods  of  years  not 
exceeding  30  years,  with  option  to  purchase  at  a  price  not  to  exceed 
one  thousand  dollars  ($1,000).  provided  further  that  any  lease 
agreement  specifically  provide  UNC-CH  with  the  right  to  specifically 
enforce  abatement  of  any  public  nuisance  in  or  on  the  Project  and  to 
dispose  of  the  Project  in  the  exercise  of  its  powers  and  the 
performance  of  its  duties  hereunder,  any  existing  statute  or  regulation 
to  the  contrary  notwithstanding; 

(2)  To  sublease  the  Project  as  sublessor  to  the  General  Alumni 
Association  of  The  University  of  North  Carolina  at  Chapel  Hill  as 
sublessee  for  such  period  or  periods  of  years,  such  sublease  not  to 
exceed  30  years,  upon  terms  and  conditions  including,  but  not  limited 
to,  the  following: 

a.  The  sublease  payments  to  be  made  by  the  General  Alumni 
Association  to  UNC-CH  shall  reflect  the  fair  market  rental 
value  of  the  Project; 
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b.  The  General  Alumni  Association  shall  not.  either  voluntarily 
or  by  operation  of  law.  transfer  its  rights  to  sublease  the 
Project,  or  sublease  the  Project  or  any  part  thereof  without 
the  prior  written  consent  of  UNC-CH; 

c  The  General  Alumni  Association  will  maintain  the  Project  m 
a  manner  acceptable  to  UNC-CH.  If  the  General  Alumni 
Association  does  not  maintain  the  Project  in  a  manner 
acceptable  to  UNC-CH.  UNC-CH  may  take  such  action  as  it 
deems  necessary,  including,  but  not  limited  to.  taking  the 
necessary  maintenance  actions  and  charging  the  General 
Alumni  Association  for  those  actions,  to  insure  that  the 
Project  is  maintained  to  its  satisfaction: 

d.  UNC-CH  shall  have  the  right  to  specifically  enforce 
abatement  of  any  public  nuisance  in  or  on  the  Project;  and 

e.  Such  other  terms  and  conditions  as  the  Board  of  Trustees  of 
The  University  of  North  Carolina  at  Chapel  Hill  may 
determine. 

(3)  To  establish  and  enforce,  and  to  agree  through  any 
resolution  to  make  and  enforce,  rules  and  regulations  for  the  use  of 
and  services  rendered  by  the  Project  or  to  provide  for  the  maximum 
use  of  the  Project; 

(4)  To  employ  consulting  engineers,  architects,  attorneys, 
accountants,  construction  and  financial  experts,  superintendents, 
managers,  and  such  other  employees  and  agents  as  may  be  necessary 
in  UNC-CH's  judgment  in  connection  with  the  Project  and  to  fix  their 
compensation; 

(5)  To  make  and  enter  into  all  contracts  and  agreements 
necessary  or  incidental  to  the  performance  of  UNC-CH 's  duties  and 
the  execution  of  its  powers  under  this  act; 

(6)  To  receive  and  accept  from  any  federal.  State,  or  other 
public  agency  and  any  private  agency,  person  or  other  entity 
donations,  loans,  grants,  aid,  or  contributions  of  any  money,  property, 
labor,  or  other  things  of  value  for  the  Project  or  any  project  or 
projects,  and  to  agree  to  apply  and  use  the  same  in  accordance  with 
the  terms  and  conditions  under  which  the  same  are  provided;  and 

(7)  To  do  all  acts  and  things  necessary  or  convenient  to  carry 
out  the  powers  granted  by  this  act. 

Sec.  7.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  March,  1989. 
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SB.  90  CHAPTER  31 

AN  ACT  TO  ALLOW  THE  CITY  OF  CHARLOTTE  TO  EXERCISE 
THE  POWER  OF  EMINENT  DOMAIN  UNDER  CERTAIN 
CONDITIONS  TO  PROVIDE  HOUSING  FOR  LOW-  AND 
MODERATE-INCOME  PERSONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  7.81  of  the  Charter  of  the  City  of  Charlotte, 
being  Chapter  713.  Session  Laws  of  1965  as  amended  by  Chapter 
216.  Session  Laws  of  1967,  Chapter  384.  Session  Laws  of  1969,  and 
Chapters  432  and  1046,  Session  Laws  of  1973,  and  as  rewritten  by 
Chapter  437.  Session  Laws  of  1983,  reads  as  rewritten: 

"Sec.  7.81.  The  City  of  Charlotte  shall  have  the  power  of  eminent 
domain  and  may  acquire,  either  by  purchase,  gift  or  condemnation, 
any  land,  right  of  access,  right-of-way,  water  right,  privilege, 
easement,  or  any  other  interest  in  or  relating  to  land,  water  or 
improvements,  either  within  or  without  the  city  limits,  for  any  lawful 
public  use  or  purpose.  In  the  exercise  of  the  power  of  eminent 
domain,  the  city  is  hereby  vested  with  all  power  and  authority  now  or 
hereafter  granted  by  the  laws  of  North  Carolina  applicable  to  the  City 
of  Charlotte,  and  the  city  shall  follow  the  procedures  now  or  hereafter 
prescribed  by  said  laws;  provided  that,  notwithstanding  the  provisions 
of  G.S.  40A-1,  in  the  exercise  of  its  authority  of  eminent  domain  for 
the  acquisition  of  property  to  be  used  for  streets  and  highways,  water 
supply  and  distribution  systems,  sewage  collection  and  disposal 
systems,  and  airports,  the  City  of  Charlotte  is  hereby  authorized  to  use 
the  procedure  and  authority  prescribed  in  Article  9  of  Chapter  136  of 
the  General  Statutes  of  North  Carolina,  as  now  or  hereafter  amended; 
provided  further,  that  whenever  therein  the  words  'Secretary'  or 
'Secretary  of  Transportation'  appear,  they  shall  be  deemed  to  include 
the  'City  Manager";  provided  further  that  nothing  herein  shall  be 
construed  to  enlarge  the  power  of  the  City  of  Charlotte  to  condemn 
property  already  devoted  to  public  use.  The  City  of  Charlotte  is  also 
vested  with  the  authority  to  condemn  for  public  library  purposes, 
property,  rights,  privileges,  easements  and  restrictive  covenants  and 
conditions,  including  any  restrictive  covenants  and  conditions 
applicable  to  real  estate  now  or  hereafter  owned,  restricting  the  use  of 
same  in  any  manner  whatsoever. 

The  City  of  Charlotte  shall  have  the  power  of  eminent  domain  to 
acquire  property  to  provide  housing  for  low-  and  moderate-income 
persons,  but  only  to  acquire:  (i)  vacant  structures  boarded  up  as  a 
result  of  housing  code  violations;  (ii)  structures  that  have  been  found 
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to  contain  housing  code  violations  that  the  property  owner  has  failed 
or  refused  to  correct  within  a  reasonable  time;  and  (iii)  vacant 
properties  rendered  vacant  as  a  result  of  a  housing  code  enforcement 
demolition  order.  Provided,  that  in  the  exercise  of  its  authority  of 
eminent  domain  to  acquire  property  to  provide  housing  for  low-  and 
moderate-income  persons,  the  city  shall  follow  the  procedures 
prescribed  in  Chapter  40A  of  the  General  Statutes.  Vesting  of  title  to 
the  property  taken  under  this  paragraph  and  right  to  possession  shall 
occur  pursuant  to  the  provisions  of  G.S.  40A-42(b).  The  City  may 
not  File  an  eminent  domain  action  to  acquire  property  described  in 
clauses  (i)  or  (ii)  of  this  paragraph  until  the  property  owner  has  had 
150  days  from  the  date  of  the  order  finding  violations  of  the  City 
Housing  Code  to  correct  the  violations.  The  city  council  must  adopt  a 
plan  to  use  condemned  property  for  low  or  moderate  income  housing 
prior  to  exercising  the  powers  under  this  paragraph." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  March,  1989. 

S.B.  187  CHAPTER  32 

AN  ACT  TO  REQUIRE  THAT  THE  STATE  DEPARTMENT  OF 
ADMINISTRATION  RECEIVE  NOTICES  OF  LOCAL 
PLANNING  ACTIONS  AS  TO  ANY  TERRITORY  COVERED  BY 
THE  CAPITAL  PLANNING  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143B-373  reads  as  rewritten: 
"§  I43B-373.  North  Carolina  Capital  Planning  Commission  —  creation; 
powers  and  duties. 

(a)  There  is  hereby  recreated  the  North  Carolina  Capital  Planning 
Commission  of  the  Department  of  Administration. 

(1)    The  Commission  shall  have  the  following  powers  and  duties: 

a.  To  obtain  and  maintain  up-to-date  building  requirements 
for  State  governmental  agencies  in  Wake  County; 

b.  To  formulate  a  long-range  capital  improvement  program 
as  required  for  State  central  governmental  agencies  in 
Wake  County  and  maintain  this  program  up-to-date; 

c.  To  recommend  the  acquisition  of  land  as  required; 

d.  To  recommend  to  the  Governor  the  locations  for  State 
government  buildings,  monuments,  memorials  and 
improvements  in  Wake  County,  except  for  buildings 
occupied  by  the  General  Assembly;  and 
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e.    To  recommend  to  the  Governor  the  name  for  any  new 
State    government    building    or    any    building    hereafter 
■  .  .  acquired  by  the  State  of  North  Carolina  in  Wake  County, 

with  the  exception  of  buildings  comprising  a  part  of  the 
North  Carolina  State  University,  the  Dorothea  Dix 
Hospital,  the  General  Assembly  or  the  Governor 
Morehead  School; 

(2)  The  Commission  is  authorized  and  empowered  to  adopt  such 
rules  and  regulations,  not  inconsistent  with  the  laws  of  this 
State,  as  may  be  required  by  the  federal  government  for 
grants-in-aid  for  capital  improvement  purposes  which  may  be 
made  available  to  the  State  by  the  federal  government.  This 
section  is  to  be  liberally  construed  in  order  that  the  State  and 
its  citizens  may  benefit  from  such  grants-in-aid. 

(3)  The  Commission  shall  adopt  rules  and  regulations  consistent 
with  the  provisions  of  this  Chapter.  All  rules  and  regulations 
not  inconsistent  with  the  provisions  of  this  Chapter 
heretofore  adopted  by  the  existing  North  Carolina  Capital 
Planning  Commission  shall  remain  in  full  force  and  effect 
unless  and  until  repealed  or  superseded  by  action  of  the 
recreated  Commission.  All  rules  and  regulations  adopted  by 
the  Commission  shall  be  enforced  by  the  Department  of 
Administration. 

(b)  Any: 

(1)  City  exercising  any  jurisdiction  in  Wake  County  under 
Article  19  of  Chapter  160A  of  the  General  Statutes  (or  under 
any  local  act  of  similar  nature);  and 

(2)  County  exercising  any  jurisdiction  in  Wake  County  under 
Article  18  of  Chapter  153A  of  the  General  Statutes  (or  under 
any  local  act  of  similar  nature) 

shall  provide  to  the  North  Carolina  Capital  Planning  Commission  no 
later  than  August  1,  1989,  a  copy  of  any  ordinance  adopted  under  that 
Article  and  in  effect  on  July  I.  1989.  and  shall  provide  a  copy  of  any 
additional  ordinance  adopted  or  amended  under  such  Article  or  similar 
local  act  after  July  1,  1989.  within  30  days  of  adoption;  provided  that 
no  ordinance  adopted  under  G.S.  160A-441  shall  be  so  provided 
unless  it  applies  to  a  structure  owned  by  the  State. 

(c)  Any: 

(1)  City  exercising  any  jurisdiction  in  Wake  County  under 
Article  19  of  Chapter  160A  of  the  General  Statutes  (or  under 
any  local  act  of  similar  nature);  and 

(2)  County  exercising  any  jurisdiction  in  Wake  County  under 
Article  18  of  Chapter  153A  of  the  General  Statutes  (or  under 
any  local  act  of  similar  nature) 
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shall  provide  to  the  North  Carolina  Capital  Planning  Commission 
within  seven  days  of  first  consideration  by  the  governing  body  any 
proposal  under  either  of  those  Articles  or  local  acts  which,  if  adopted 
would  affect  property  within  Wake  County  owned  by  the  State. 

(d)  The  North  Carolina  Capital  Planning  Commission  may,  by 
resolution,  further  define  what  types  of  proposals  are  required  to  be 
submitted  under  subsection  (c)  of  this  section,  and  may  define  the 
meaning  of  'first  consideration'  differently  as  to  different  types  of 
actions,  and  may  require  similar  notice  of  proposals  before  planning 
boards,  boards  of  adjustment,  and  planning  commissions.  The  North 
Carolina  Capital  Planning  Commission  may,  in  lieu  of  the  specific 
requirements  of  subsection  (c)  and  this  subsection,  adopt  a  different 
schedule  for  submission  of  proposals  and  ordinances,  and  the  schedule 
may  be  different  for  different  jurisdictions,  so  as  to  carry  out  the 
intent  of  this  section." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  March,  1989. 

H.B.  207  CHAPTER  33 

AN  ACT  TO  CHANGE  THE  PIEDMONT  TRIAD  FARMERS 
MARKET  TO  THE  PIEDMONT  AGRICULTURAL 
MARKETING  AND  PROCESSING  CENTER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Department  of  Agriculture's  project  titled  the 
"Piedmont  Triad  Farmers  Market"  or  the  "Piedmont  Farmers 
Market"  shall  henceforth  be  known  as  the  "Piedmont  Agricultural 
Marketing  and  Processing  Center". 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  March,  1989. 

S.B.  61  CHAPTER  34 

AN  ACT  TO  AMEND  THE  STATEMENT  OF  COST  OF  PUBLIC 
DOCUMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-170.1  reads  as  rewritten: 
"(a)  Every  agency  of  this  State  publishing  a  public  document,  other 
than  one  published  for  the  principal  purpose  of  sale  to  the  public, 
shall    cause   the   following    statement   to    be   printed    adjacent   to   the 
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identification  of  the  agency  responsible  for  the  publication:  ■     ' 

'(Number  of  copies)  copies  of  this  public  document  were  printed  at 

a  cost  of  $ or  $ per  copy.' 

For  the  purposes  of  this  Article  the  term   'cost'   shall   include  oftly 

direct  reproduction  printing  costs  in  the  form  of  labor  and  materials.' 

materials,  and  other  identifiable  design,  typesetting,  and  binding  costs, 
(b)    Any  public  document  without  a  statement  of  cost  shall  not  be 

mailed  or  distributed  at  public  expense. 
4b)-  (c)      The   chief  administrator   of  the   agency   authorizing   the 

printing  is  charged  with  agency  compliance  with  the  provisions  of  this 

Article." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

30th  day  of  March,  1989. 


S.B.  305  CHAPTER  35 

AN  ACT  TO  CLARIFY  THE  OWNERSHIP  OF  PROPERTY  USED 
BY  THE  ADMINISTRATIVE  RULES  REVIEW  COMMISSION 
AND  TO  GIVE  THE  COMMISSION  COMPUTER  ACCESS  TO 
THE  ADMINISTRATIVE  CODE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  1  of  Chapter  1111  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Section  1.  (a)  The  persons  employed  by  the  Office  of 
Administrative  Hearings  on  July  9,  1988,  who  were  performing 
functions  for  the  Administrative  Rules  Review  Commission  shall  be 
employed  by  the  Administrative  Rules  Review  Commission  at  the  same 
salary  as  they  were  earning  on  July  9,  1988,  and  their  salary  shall 
remain  the  same  through  June  30,  1989.  Ownership  of  the  assets 
used  by  or  allocated  to  the  Administrative  Rules  Review  Commission 
and  its  staff  as  of  July  9,  1988,  is  transferred  from  the  Office  of 
Administrative  Hearings  to  the  Commission. 

(b)  The  Administrative  Rules  Review  Commission  shall  submit  to 
the  Office  of  State  Budget  and  Management  a  proposed  budget  in  line- 
item  format  for  the  1989-91  biennium."  .,        -       ..,.     '  l/-, 

Sec.  2.     G.S.  143B-30.1  reads  as  rewritten: 
"  §    143B-30.  /.  Administrative  Rules  Review  Commission  created. 

The  Administrative  Rules  Review  Commission  is  created.  The 
Commission  shall  consist  of  eight  members  to  be  appointed  by  the 
General  Assembly,  four  upon  the  recommendation  of  the  President  of 
the  Senate,  and  four  upon  the  recommendation  of  the  Speaker  of  the 
House    of   Representatives.    These    appointments    shall    be    made    in 
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accordance  with  G.S.  120-121,  and  vacancies  in  these  appointments 
shall  be  filled  in  accordance  with  G.S.  120-122.  All  appointees  shall 
serve  two-year  terms.  Any  appointment  to  fill  a  vacancy  on  the 
Commission  created  by  the  resignation,  dismissal,  ineligibility,  death, 
or  disability  of  any  member  shall  be  for  the  balance  of  the  unexpired 
term.  The  chairman  shall  be  elected  by  the  Commission,  and  he  shall 
designate  the  times  and  places  at  which  the  Commission  shall  meet. 
The  Commission  shall  meet  at  least  once  a  month.  A  quorum  of  the 
Commission  shall  consist  of  five  members  of  the  Commission.  The 
Commission  is  an  independent  agency  under  Article  III,  Section  11  of 
the  Constitution. 

Members  of  the  Commission  who  are  not  officers  or  employees  of 
the  State  shall  receive  compensation  of  two  hundred  dollars  ($200.00) 
for  each  day  or  part  of  a  day  of  service  plus  reimbursement  for  travel 
and  subsistence  expenses  at  the  rates  specified  in  G.S.  138-5. 
Members  of  the  Commission  who  are  officers  or  employees  of  the 
State  shall  receive  reimbursement  for  travel  and  subsistence  at  the  rate 
set  out  in  G.S.  138-6. 

Any  other  provision  of  the  General  Statutes  notwithstanding,  the 
appointment  of  employees  of  the  Commission  shall  be  made  by  the 
Commission.  Nothing  in  this  Article  shall  be  construed  to  exempt 
employees  of  the  Commission  from  the  State  Personnel  Act. 

The  Commission  shall  prescribe  procedures  and  forms  to  be  used  in 
submitting  rules  to  the  Commission  for  review.  The  Commission  may 
have  computer  access  to  the  North  Carolina  Administrative  Code  to 
enable  the  Commission  and  its  staff  to  view  and  copy  rules  in  the 
Code." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  March,  1989. 

H.B.  4  CHAPTER  36 

AN  ACT  TO  UPDATE  THE  REFERENCE  TO  THE  INTERNAL 
REVENUE  CODE  USED  TO  DETERMINE  CERTAIN  TAXABLE 
INCOME  AND  TAX  EXEMPTIONS. 

The  General  Assembly  of  North  Carolina  enacts : 

Section  1.      G.S.  105-2.1  reads  as  rewritten: 
"  §  105-2.1 .  Internal  Revenue  Code  definition. 

As  used  in  this  Article,  the  term  'Code'  means  the  Internal  Revenue 
Code  as  enacted  as  of  January  K  1988.  January  1,  1989.  and  includes 
any  provisions  enacted  as  of  that  date  which  become  effective  either 
before  or  after  that  date." 
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Sec.  2.     G.S.  105-1 14  reads  as  rewritten:  ,    .  ...  ,.  ... 

"§  105-114.  Nature  of  taxes;  definitions. 

The  taxes  levied  in  this  Article  upon  persons  and  partnerships  are 
for  the  privilege  of  engaging  in  business  or  doing  the  act  named.  The 
taxes  levied  in  this  Article  upon  corporations  are  privilege  or  excise 
taxes  levied  upon: 

(1)  Corporations  organized  under  the  laws  of  this  State  for  the 
existence  of  the  corporate  rights  and  privileges  granted  by 
their  charters,  and  the  enjoyment,  under  the  protection  of 
the  laws  of  this  State,  of  the  powers,  rights,  privileges  and 
immunities  derived  from  the  State  by  the  form  of  such 
existence;  and 

(2)  Corporations  not  organized  under  the  laws  of  this  State  for 
doing  business  in  this  State  and  for  the  benefit  and 
protection  which  such  corporations  receive  from  the 
government  and  laws  of  this  State  in  doing  business  in  this 
State. 

As  used  in  this  Article,  the  term  'Code'  means  the  Internal  Revenue 
Code  as  enacted  as  of  January  1 .  1988,  January  1 ,  1989,  and  includes 
any  provisions  enacted  as  of  that  date  which  become  effective  either 
before  or  after  that  date. 

The  term  'corporation'  as  used  in  this  Article  shall,  unless  the 
context  clearly  requires  another  interpretation,  mean  and  include  not 
only  corporations  but  also  associations  or  joint-stock  companies  and 
every  other  form  of  organization  for  pecuniary  gain,  having  capital 
stock  represented  by  shares,  whether  with  or  without  par  value,  and 
having  privileges  not  possessed  by  individuals  or  partnerships;  and 
whether  organized  under,  or  without,  statutory  authority.  The  term 
'corporation'  as  used  in  this  Article  shall  also  mean  and  include  any 
electric  membership  corporation  organized  under  Chapter  117,  and 
any  electric  membership  corporation,  whether  or  not  organized  under 
the  laws  of  this  State,  doing  business  within  the  State. 

When  the  term  'doing  business'  is  used  in  this  Article,  it  shall 
mean  and  include  each  and  every  act,  power  or  privilege  exercised  or 
enjoyed  in  this  State,  as  an  incident  to,  or  by  virtue  of  the  powers  and 
privileges  acquired  by  the  nature  of  such  organizations  whether  the 
form  of  existence  be  corporate,  associate,  joint-stock  company  or 
common-law  trust. 

If  the  corporation  is  organized  under  the  laws  of  this  State,  the 
payment  of  the  taxes  levied  by  this  Article  shall  be  a  condition 
precedent  to  the  right  to  continue  in  such  form  of  organization;  and  if 
the  corporation  is  not  organized  under  the  laws  of  this  State,  payment 
of  said  taxes  shall  be  a  condition  precedent  to  the  right  to  continue  to 
engage  in  doing  business  in  this  State.    The  taxes  levied  in  this  Article 
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or  schedule  shall  be  for  the  fiscal  year  of  the  State  in  which  said  taxes 
become  due;  except,  that  the  taxes  levied  in  G.S.  105-122  and  G.S. 
105-123  shall  be  for  the  income  year  of  the  corporation  in  which  such 
taxes  become  due.  For  purposes  of  this  Article,  the  words  'income 
year'  shall  mean  an  income  year  as  defined  in  G.S.  105-130.2(5)." 
Sec.  3.  G.S.  105-130.2(1)  reads  as  rewritten: 
"(I)  'Code'  means  the  Internal  Revenue  Code  as  enacted  as  of 
January  1.  JQHH  January  1.  1989,  and  includes  any  provisions 
enacted  as  of  that  date  which  become  effective  either  before  or  after 
that  date." 

Sec.  4.     G.S.  105-135(15)  reads  as  rewritten: 
"(15)    The    word    'Code'    means    the    Internal    Revenue    Code    as 
enacted  as  of  January   1,    1988,  January  1,   1989,  and  includes  any 
provisions  enacted  as  of  that  date  which  become  effective  either  before 
or  after  that  date." 

Sec.  5.     G.S.  105-163.1(11)  reads  as  rewritten: 
"(11)   'Code'   means  the  Internal  Revenue  Code  as  enacted  as  of 
January    1,    1988 ,    January    1.    1989,    and    includes    any   provisions 
enacted  as  of  that  date  which  become  effective  either  before  or  after 
that  date." 

Sec.  6.     G.S.  105-212  reads  as  rewritten: 
"  §  105-212.  Institution  exempted;  conditional  and  other  exemptions. 

None  of  the  taxes  levied  in  this  Article  or  schedule  shall  apply  to 
religious,  educational,  charitable  or  benevolent  organizations  not 
conducted  for  profit,  nor  to  trusts  established  for  religious, 
educational,  charitable  or  benevolent  purposes  where  none  of  the 
property  or  the  income  from  the  property  owned  by  such  trust  may 
inure  to  the  benefit  of  any  individual  or  any  organization  conducted 
for  profit,  nor  to  any  funds,  evidences  of  debt,  or  securities  held 
irrevocably  in  a  charitable  remainder  trust  meeting  the  requirements 
of  section  664  of  the  Code  or  in  a  pooled  income  fund  meeting  the 
requirements  of  section  642(c)(5)  of  the  Code,  nor  to  any  funds  held 
irrevocably  in  trust  exclusively  for  the  maintenance  and  care  of  places 
of  burial;  nor  to  any  funds,  evidences  of  debt,  or  securities  held 
irrevocably  in  pension,  profit-sharing,  stock  bonus,  or  annuity  trusts, 
or  combinations  thereof,  established  by  employers  for  the  purpose  of 
distributing  both  the  principal  and  income  thereof  exclusively  to 
eligible  employees,  or  the  beneficiaries  of  such  employees,  if  such 
trusts  qualify  for  exemption  from  income  tax  under  the  provisions  of 
G.S.  105-161(f)(l)a;  nor  to  any  funds,  evidences  of  debt  or  securities 
held  irrevocably  in  a  pension,  profit-sharing,  stock  bonus  or  annuity 
plan  established  by  an  employer  for  the  benefit  of  his  employees  or  for 
himself  and  his  employees  if  such  plan  qualifies  for  exemption  from 
income  tax  under  the  provisions  of  G.S.   105-141  (b)(l 9);  nor  to  any 
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funds,  evidences  of  debt,  or  securities  held  in  an  individual  retirement 
account  described  in  section  408(a)  of  the  Code,  or  an  individual 
retirement  annuity  described  in  section  408(b)  of  the  Code,  if  such 
individual  retirement  account  or  individual  retirement  annuity  is 
exempt  from  income  tax  under  the  provisions  of  G.S.  105-161(f)(l)c 
or  G.S.  105-141(b)(19).  Insurance  companies  reporting  premiums  to 
the  Commissioner  of  Insurance  of  this  State  and  paying  a  tax  thereon 
under  the  provisions  of  Article  -8B^  8B,  Schedule  I-B  shall  not  be 
subject  to  the  provisions  of  G.S.  105-201,  105-202  and  105-203, 
building  and  loan  associations  and  savings  and  loan  associations 
paying  a  tax  under  the  provisions  of  Article  8D  of  Chapter  105  of  the 
General  Statutes  shall  not  be  subject  to  the  provisions  of  G.S. 
105-201,  105-202  and  105-203;  State  credit  unions  organized 
pursuant  to  the  provisions  of  Subchapter  III,  Chapter  54,  paying  the 
supervisory  fees  required  by  law,  shall  not  be  subject  to  any  of  the 
taxes  levied  in  this  Article  or  schedule;  banks,  banking  associations 
and  trust  companies  shall  not  be  subject  to  the  tax  levied  in  this 
Article  or  schedule  on  evidences  of  debt  held  by  them  when  said 
evidences  of  debt  represent  investment  of  funds  on  deposit  with  such 
banks,  banking  associations  and  trust  companies:  Provided,  that  each 
such  institution  must,  upon  request  by  the  Secretary  of  Revenue, 
establish  in  writing  its  claim  for  exemption  as  herein  provided.  The 
exemption  in  this  section  shall  apply  only  to  those  institutions,  and 
only  to  the  extent,  specifically  mentioned,  and  no  other. 

Any  corporation  or  trust  doing  business  in  North  Carolina  which  in 
the  opinion  of  the  Secretary  of  Revenue  of  North  Carolina  qualifies  as 
a  'regulated  investment  company'  under  section  851  of  the  Code  or  as 
a  'real  estate  investment  trust'  under  the  provisions  of  section  856  of 
the  Code  and  which  files  with  the  North  Carolina  Department  of 
Revenue  its  election  to  be  treated  as  a  'regulated  investment  company' 
or  'real  estate  investment  trust,'  shall  not  be  subject  to  any  of  the 
taxes  levied  in  this  Article  or  schedule. 

If  any  intangible  personal  property  held  or  controlled  by  a  fiduciary 
domiciled  in  this  State  is  so  held  or  controlled  for  the  benefit  of  a 
nonresident  or  nonresidents,  or  for  the  benefit  of  any  organization 
exempt  under  this  section  for  the  tax  imposed  by  this  Article,  such 
intangible  personal  property  shall  be  partially  or  wholly  exempt  from 
taxation  and  under  the  provisions  of  this  Article  in  the  ratio  which  the 
net  income  distributed  or  distributable  to  such  nonresident, 
nonresidents  or  organization,  derived  from  such  intangible  personal 
property  during  the  calendar  year  for  which  the  taxes  levied  by  this 
Article  are  imposed,  bears  to  the  entire  net  income  derived  from  such 
intangible  personal  property  during  such  calendar  year.  'Net  income' 
shall  be  deemed  to  have  the  same  meaning  that  it  has  in  the  income 

76 


Session  Laws  -  1989  CHAPTER  37 

tax  article.  Where  the  intangible  personal  property  for  which  this 
exemption  is  claimed  is  held  or  controlled  with  other  property  as  a 
unit,  allocation  of  appropriate  deductions  from  gross  income  shall  be 
made  to  that  part  of  the  entire  gross  income  which  is  derived  from  the 
intangible  personal  property  by  direct  method  to  the  extent  practicable; 
and  otherwise  by  such  other  method  as  the  Secretary  of  Revenue  shall 
find  to  be  reasonable:  Provided,  that  each  fiduciary  claiming  the 
exemption  provided  in  this  paragraph  shall,  upon  the  request  of  the 
Secretary  of  Revenue,  establish  in  writing  its  claim  to  such  exemption. 
No  provisions  of  law  shall  be  construed  as  exempting  trust  funds  or 
trust  property  from  the  taxes  levied  by  this  Article  except  in  the 
specific  cases  covered  by  this  section. 

As  used  in  this  section,  the  term  'Code'  means  the  Internal 
Revenue  Code  as  enacted  as  of  January  1.  1988.  January  1,  1989, 
and  includes  any  provisions  enacted  as  of  that  date  which  become 
effective  either  before  or  after  that  date." 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  March.  1989. 

H.B.  5  CHAPTER  37 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  TO  THE  REVENUE 
LAWS. 

The  General  Assembly  of  North  Carolina  enacts:  ,     " 

Section  1.      G.S.  105-130.19  reads  as  rewritten: 
"  §  105-130.19.    Time  and  place  of  payment  of  lax. 

(a)  Except  as  otherwise  provided  in  this  section  and  in  Article  4B 
Article  4C  of  this  Chapter,  the  full  amount  of  the  tax  payable  as  shown 
on  the  face  of  the  return  shall  be  paid  to  the  Secretary  of  Revenue  at 
the  office  where  the  return  is  filed  and  within  the  time  fixed  by  law  for 
filing  the  return. 

(b)  If  the  amount  of  the  tax  exceeds  fift}'  dollars  ($50.00).  payment 
may  be  made  in  t^vo  equal  installments:  One  half  on  the  date  the 
return  is  filed,  and  one  half  on  or  before  the  fifteenth  day  of  the  sixth 
month  following  the  month  in  which  the  return  was  originally  due  to 
be  filed,  with  interest  on  the  deferred  payment  at  the  rate  established 
pursuant  to  G.S.  105-241 .1(1).  If  the  amount  of  the  tax  exceeds  four 
hundred  dollars  ($^00.00),  payment  may  be  made  in  four  equal 
installments:  One  fourth  at  the  time  of  filing  the  return,  one  fourth  on 
or  before  the  fifteenth  day  of  the  third  month  following  the  month  in 
which  the  return  was  originally  due  to  be  filed,  one  fourth  on  or 
before  the  fifteenth  day  of  the  sixth  month  following  the  month  in 
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which  the  return  was  originally  due  to  be  filed,  and  one  fourth  on  or 
before  the  fifteenth  day  of  the  ninth  month  following  the  month  in 
which  the  return  was  originally  due  to  be  filed  with  interest  on 
deferred  payments  at  the  rate  established  pursuant  to  G.S. — 1-05- 
241, l(i). 

(c)  In  the  event  any  deferred  payment  is  not  made  when  due,  then 
the  entire  balance  of  the  tax  will — immediately  become  due  and 
collectible,  and  interest  upon  such  outstanding  balance  shall  be  added 
at  the  rate  established  pursuant  to  G.S.  105-241.1(1). 

(d)  The  tax  may  be  paid  with  uncertified  check  during  such  time 
and  under  such  regulations  as  the  Secretary  of  Revenue  shall 
prescribe;  but  if  a  check  so  received  is  not  paid  by  the  bank  on  which 
it  is  drawn,  the  taxpayer  by  whom  such  check  is  tendered  shall  remain 
liable  for  the  payment  of  the  tax  and  for  all  legal  penalties  the  same  as 
if  such  check  had  not  been  tendered." 

Sec.  2.     G.S.  105-I45(dl)  reads  as  rewritten: 

"(dl)  A  gain  or  loss  on  a  transfer  of  property  incident  to  divorce 
from  an  individual  to  (or  in  trust  for  the  benefit  of)  a  spouse  or 
former  spouse  shall  be  recognized  only  to  the  extent  recognized  under 
the  Internal  Revenue  Code  of  1954,  as  amended.  Code  for  federal 
income  tax  purposes;  however,  if  there  is  a  difference  in  basis  of  such 
transferred  property  under  State  law  and  the  Internal  Revenue  Code  of 
1954.  as  amended.  Code,  the  basis  used  in  determining  such  gain  or 
loss  recognized  shall  be  the  basis  as  determined  under  the  provisions 
of  this  Division." 

Sec.  3.     G.S.  105-147(7)  reads  as  rewritten: 

"(7)  Dividends  reported  in  gross  income  under  this  Division  from 
stock  issued  by  any  corporation  to  the  extent  herein  provided.  As 
soon  as  may  be  practicable  after  the  close  of  each  calendar  year,  the 
Secretary  of  Revenue  shall  determine  from  each  corporate  income  tax 
return  filed  with  him  during  such  year,  and  due  from  the  filing 
corporation  during  such  year,  the  proportion  of  the  entire  net  income 
or  loss  of  the  corporation  allocable  to  this  State  under  the  provisions 
of  G.S.  105-130.4,  except  as  provided  herein;  if  a  corporation  has  a 
net  taxable  income  in  North  Carolina  and  a  net  loss  from  all  sources 
wherever  located,  or,  if  a  corporation  has  a  net  loss  in  North  Carolina 
and  a  net  income  from  all  sources  wherever  located,  the  Secretary 
shall  require  the  use  of  the  allocation  fraction  determined  under  the 
provisions  of  G.S.  105-130.4.  A  taxpayer  who  is  a  stockholder  in  any 
such  corporation  and  reports  the  dividends  in  gross  income  shall  be 
allowed  to  deduct  from  his  gross  income  the  same  proportion  of  the 
dividends  received  by  him  from  such  corporation  during  his  income 
year  ending  at  or  after  the  end  of  such  calendar  year.  Provided  that 
notwithstanding  any  other  provision   of  this   subdivision,   a  taxpayer 
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who  is  a  stockholder  in  a  holding  company  as  defined  in  G.S. 
105-130.7(5)  shall  determine  the  deductible  portion  of  dividend 
received  from  such  holding  company  as  provided  therein.  No 
deduction  shall  be  allowed  for  any  part  of  any  dividend  received  by 
such  taxpayer  from  any  corporation  which  filed  no  income  tax  return 
with  the  Secretary  of  Revenue  during  such  calendar  year.  Dividends 
received  by  a  taxpayer  from  stock  in  any  insurance  company  of  this 
State  taxed  under  the  provisions  of  G.S.  105-228.5  shall  be  deductible 
from  the  gross  income  of  such  taxpayer,  and  a  proportionate  part  of 
any  dividends  received  from  stock  in  any  foreign  insurance 
corporation  shall  be  deductible,  such  part  to  be  determined  on  the 
basis  of  the  ratio  of  premiums  reported  for  taxation  in  this  State  to 
total  premiums  collected  both  in  and  out  of  the  State.  Dividends 
received  on  shares  of  capital  stock  owned  in  a  stock-owned  savings 
and  loan  association  taxed  under  Article  8D  of  this  Chapter  shall  be 
deductible.  A  taxpayer  shall  be  allowed  to  deduct  such  proportionate 
part  of  dividends  received  by  him  from  a  regulated  investment 
company  and  real  estate  investment  trust  as  defined  in  G.S. 
105-130.12  as  represents  and  corresponds  to  income  received  by  such 
regulated  investment  company  and  real  estate  investment  trust  which 
would  not  be  taxed  by  this  State  if  received  directly  by  the  North 
Carolina  resident.  In  no  case  shall  the  total  amount  of  dividends  that 
are  deducted  from  a  taxpayer's  gross  income  as  a  result  of  the 
application  of  the  provisions  of  this  subdivision  be  in  excess  of  fifteen 
thousand  dollars  ($15,000)  for  the  taxable  year,  except  that  this 
limitation  shall  not  apply  to  dividends  received  from  a  corporation  for 
which  a  valid  election  to  be  taxed  under  Subchapter  S  of  Chapter  1  of 
the  Code  is  in  effect. " 

Sec.  4.  G.S.  105-159. 1(b)  reads  as  rewritten: 
"(b)  For  each  quarterly  period  beginning  January  1,  1978,  and  for 
each  quarterly  period  thereafter,  on  or  before  the  last  day  of  the 
month  following  the  close  of  each  quarterly  period,  the  Secretary  of 
Revenue  shall  remit  all  funds  so  designated  above  collected  during  the 
preceding  quarter  to  the  State  Treasurer  who  shall  thereafter  deposit 
them  in  an  interest-bearing  account  to  be  known  as  the  North  Carolina 
Election  Campaign  Political  Parties  Financing  Fund.  Any  interest 
earned  on  funds  so  deposited  shall  be  credited  to  the  political  party  for 
which  said  funds  were  designated.  A  report  to  the  State  Treasurer, 
State  Board  of  Elections  and  each  State  party  chairman  shall 
accompany  each  such  remittance,  and  shall  detail  the  amount  of  funds 
forwarded,  the  cumulative  total  of  funds  forwarded  to  date  for  the 
year,  and  an  estimate  of  the  probable  total  amount  to  be  collected  and 
forwarded  for  that  calendar  year." 

Sec.  5.     G.S.  105-163.05  is  repealed. 
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Sec.  6.  G.S.  105-242(b)  reads  as  rewritten: 
"(b)  Bank  deposits,  rents,  salaries,  wages,  and  all  other  choses  in 
action  or  property  incapable  of  manual  levy  or  delivery,  hereinafter 
called  the  intangible,  belonging,  owing,  or  to  become  due  to  any 
taxpayer  subject  to  any  of  the  provisions  of  this  Subchapter,  or  which 
has  been  transferred  by  such  taxpayer  under  circumstances  which 
would  permit  it  to  be  levied  upon  if  it  were  tangible,  shall  be  subject 
to  attachment  or  garnishment  as  herein  provided,  and  the  person 
owing  said  intangible,  matured  or  unmatured,  or  having  same  in  his 
possession  or  control,  hereinafter  called  the  garnishee,  shall  become 
liable  for  all  sums  due  by  the  taxpayer  under  this  Subchapter  to  the 
extent  of  the  amount  of  the  intangible  belonging,  owing,  or  to  become 
due  to  the  taxpayer  subject  to  the  setoff  of  any  matured  or  unmatured 
indebtedness  of  the  taxpayer  to  the  garnishee;  provided,  however,  the 
garnishee  shall  not  become  liable  for  any  sums  represented  by  or  held 
pursuant  to  any  negotiable  instrument  issued  and  delivered  by  the 
garnishee  to  the  taxpayer  and  negotiated  by  the  taxpayer  to  a  bona  fide 
holder  in  due  course,  and  whenever  any  sums  due  by  the  taxpayer  and 
subject  to  garnishment  are  so  held  or  represented,  the  garnishee  shall 
hold  such  sums  for  payment  to  the  Secretary  of  Revenue  upon  the 
garnishee's  receipt  of  such  negotiable  instrument,  unless  such 
instrument  is  presented  to  the  garnishee  for  payment  by  a  bona  fide 
holder  in  due  course  in  which  event  such  sums  may  be  paid  in 
accordance  with  such  instrument  to  such  holder  in  due  course.  To 
effect  such  attachment  or  garnishment  the  Secretary  of  Revenue  shall 
serve  or  cause  to  be  served  upon  the  taxpayer  and  the  garnishee  a 
notice  as  hereinafter  provided,  which  notice  may  be  served  by  any 
deputy  or  employee  of  the  Secretary  of  Revenue  or  by  any  officer 
having  authority  to  serve  summonses.  Provided,  if  the  taxpayer  no 
longer  resides  within  North  Carolina  or  cannot  be  located  therein  the 
notice  may  be  served  upon  the  taxpayer  by  registered  or  certified  mail, 
return  receipt  requested,  and  such  service  shall  be  conclusively 
presumed  to  have  been  made  upon  the  exhibition  of  the  return  receipt. 
summonses  or  may  be  served  in  any  manner  provided  in  Rule  4  of  the 
North  Carolina  Rules  of  Civil  Procedure.  Said  notice  shall  show:  The 
notice  shall: 

(1)  HiiQ.  Show  the  name  of  the  taxpayer,  and  if  known  his  Social 
Security  number  or  federal  tax  identifiration  number  and  his  address; 

(2)  Ibe  Show  the  nature  and  amount  of  the  tax,  and  the  interest  and 
penalties  thereon,  and  the  year  or  years  for  which  the  same  were 
levied  or  assessed,  and 

(3)  Shall  be  Be  accompanied  by  a  copy  of  this  subsection,  and 
thereupon  the  procedure  shall  be  as  follows: 

If  the  garnishee  has  no  defense  to  offer  or  no  setoff  against  the 
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taxpayer,  he  shall  within  10  days  after  service  of  said  notice,  answer 
the  same  by  sending  to  the  Secretary  of  Revenue  by  registered  or 
certified  mail  a  statement  to  that  effect,  and  if  the  amount  due  or 
belonging  to  the  taxpayer  is  then  due  or  subject  to  his  demand,  it  shall 
be  remitted  to  the  Secretary  with  said  statement,  but  if  said  amount  is 
to  mature  in  the  future,  the  statement  shall  set  forth  that  fact  and  the 
same  shall  be  paid  to  the  Secretary  upon  maturity,  and  any  payment 
by  the  garnishee  hereunder  shall  be  a  complete  extinguishment  of  any 
liability  therefor  on  his  part  to  the  taxpayer.  If  the  garnishee  has  any 
defense  or  setoff,  he  shall  state  the  same  in  writing  under  oath,  and, 
within  10  days  after  service  of  said  notice,  shall  send  two  copies  of 
said  statement  to  the  Secretary  by  registered  or  certified  mail;  if  the 
Secretary  admits  such  defense  or  setoff,  he  shall  so  advise  the 
garnishee  in  writing  within  10  days  after  receipt  of  such  statement  and 
the  attachment  or  garnishment  shall  thereupon  be  discharged  to  the 
amount  required  by  such  defense  or  setoff,  and  any  amount  attached 
or  garnished  hereunder  which  is  not  affected  by  such  defense  or  setoff 
shall  be  remitted  to  the  Secretary  as  above  provided  in  cases  where  the 
garnishee  has  no  defense  or  setoff,  and  with  like  effect.  If  the 
Secretary  shall  not  admit  the  defense  or  setoff,  he  shall  set  forth  in 
writing  his  objections  thereto  and  shall  send  a  copy  thereof  to  the 
garnishee  within  10  days  after  receipt  of  the  garnishee's  statement,  or 
within  such  further  time  as  may  be  agreed  on  by  the  garnishee,  and  at 
the  same  time  he  shall  file  a  copy  of  said  notice,  a  copy  of  the 
garnishee's  statement,  and  a  copy  of  his  objections  thereto  in  the 
superior  court  of  the  county  where  the  garnishee  resides  or  does 
business  where  the  issues  made  shall  be  tried  as  in  civil  actions. 

If  judgment  is  entered  in  favor  of  the  Secretary  of  Revenue  by 
default  or  after  hearing,  the  garnishee  shall  become  liable  for  the 
taxes,  interest  and  penalties  due  by  the  taxpayer  to  the  extent  of  the 
amount  over  and  above  any  defense  or  setoff  of  the  garnishee 
belonging,  owing,  or  to  become  due  to  the  taxpayer,  but  payments 
shall  not  be  required  from  amounts  which  are  to  become  due  to  the 
taxpayer  until  the  maturity  thereof,  nor  shall  more  than  10  percent  of 
any  taxpayer's  salary  or  wages  be  required  to  be  paid  hereunder  in 
any  one  month.  The  garnishee  may  satisfy  said  judgment  upon  paying 
said  amount,  and  if  he  fails  to  do  so,  execution  may  issue  as  provided 
by  law.  From  any  judgment  or  order  entered  upon  such  hearing 
either  the  Secretary  of  Revenue  or  the  garnishee  may  appeal  as 
provided  by  law.  If,  before  or  after  judgment,  adequate  security  is 
filed  for  the  payment  of  said  taxes,  interest,  penalties,  and  costs,  the 
attachment  or  garnishment  may  be  released  or  execution  stayed 
pending  appeal,  but  the  final  judgment  shall  be  paid  or  enforced  as 
above  provided.    The  taxpayer's  sole  remedies  to  question  his  liability 
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for  said  taxes,  interest,  and  penalties  shall  be  those  provided  in  this 
Subchapter,  as  now  or  hereafter  amended  or  supplemented.  If  any 
third  person  claims  any  intangible  attached  or  garnished  hereunder 
and  his  lawful  right  thereto,  or  to  any  part  thereof,  is  shown  to  the 
Secretary,  he  shall  discharge  the  attachment  or  garnishment  to  the 
extent  necessary  to  protect  such  right,  and  if  such  right  is  asserted 
after  the  filing  of  said  copies  as  aforesaid,  it  may  be  established  by 
interpleader  as  now  or  hereafter  provided  by  law  in  cases  of 
attachment  and  garnishment.  In  case  such  third  party  has  no  notice  of 
proceedings  hereunder,  he  shall  have  the  right  to  file  his  petition 
under  oath  with  the  Secretary  at  any  time  within  12  months  after  said 
intangible  is  paid  to  him  and  if  the  Secretary  finds  that  such  party  is 
lawfully  entitled  thereto  or  to  any  part  thereof,  he  shall  pay  the  same 
to  such  party  as  provided  for  refunds  by  G.S.  105-267.1,  and  if  such 
payment  is  denied,  said  party  may  appeal  from  the  determination  of 
the  Secretary  under  the  provisions  of  G.S.  105-241.4;  provided,  that 
in  taking  an  appeal  to  the  superior  court,  said  party  may  appeal  either 
to  the  Superior  Court  of  Wake  County  or  to  the  superior  court  of  the 
county  wherein  he  resides  or  does  business.  The  intangibles  of  a 
taxpayer  shall  be  paid  or  collected  hereunder  only  to  the  extent 
necessary  to  satisfy  said  taxes,  interest,  penalties,  and  costs.  Except  as 
hereinafter  set  forth,  the  remedy  provided  in  this  section  shall  not  be 
resorted  to  unless  a  warrant  for  collection  or  execution  against  the 
taxpayer  has  been  returned  unsatisfied:  Provided,  however,  if  the 
Secretary  is  of  opinion  that  the  only  effective  remedy  is  that  herein 
provided,  it  shall  not  be  necessary  that  a  warrant  for  collection  or 
execution  shall  be  first  returned  unsatisfied,  and  in  no  case  shall  it  be 
a  defense  to  the  remedy  herein  provided  that  a  warrant  for  collection 
or  execution  has  not  been  first  returned  unsatisfied. 

This  subsection  shall  be  applicable  with  respect  to  the  wages,  salary 
or  other  compensation  of  officials  and  employees  of  this  State  and  its 
agencies  and  instrumentalities,  officials  and  employees  of  political 
subdivisions  of  this  State  and  their  agencies  and  instrumentalities,  and 
also  officials  and  employees  of  the  United  States  and  its  agencies  and 
instrumentalities  insofar  as  the  same  is  permitted  by  the  Constitution 
and  laws  of  the  United  States.  In  the  case  of  State  or  federal 
employees,  the  notice  shall  be  served  upon  such  employee  and  upon 
the  head  or  chief  fiscal  officer  of  the  department,  agency, 
instrumentality  or  institution  by  which  the  taxpayer  is  employed.  In 
case  the  taxpayer  is  an  employee  of  a  political  subdivision  of  the  State, 
the  notice  shall  be  served  upon  such  employee  and  upon  the  chief 
fiscal  officer,  or  any  officer  or  person  charged  with  making  up  the 
payrolls,  or  disbursing  funds,  of  the  political  subdivision  by  which  the 
taxpayer  is  employed.     Such  head  or  chief  officer  or  fiscal  officer  or 
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other  person  as  specified  above  shall  thereafter,  subject  to  the 
limitations  herein  provided,  make  deductions  from  the  salary  or  wages 
due  or  to  become  due  the  taxpayer  and  remit  same  to  the  Secretary 
until  the  tax.  penalty,  interest  and  costs  allowed  by  law  are  fully  paid. 
Such  deductions  and  remittances  shall,  pro  tanto,  constitute  a 
satisfaction  of  the  salary  or  wages  due  the  taxpayer." 
Sec.  7.     G.S.  105-375(c)  reads  as  rewritten: 

"(c)  Notice  Listing  Taxpayer  and  Others. 

The  tax  collector  filing  the  certificate  provided  for  in  subsection  (b), 
above,  shall,  at  least  30  days  prior  to  docketing  the  judgment,  send  a 
registered  or  certified  letter,  return  receipt  requested,  to  the  listing 
taxpayer  at  his  last  known  address,  and  to  all  lienholders  of  record 
who  have  filed  with  the  office  of  the  tax  collector  of  the  taxing  unit  or 
units  in  which  the  real  property  subject  to  his  lien  is  located  a  request 
that  he  be  notified  of  the  docketing  of  a  judgment  under  the  procedure 
set  forth  in  this  section,  stating  that  the  judgment  will  be  docketed  and 
that  execution  will  be  issued  thereon  in  the  manner  provided  by  law. 
A  notice  stating  that  the  judgment  will  be  docketed  and  that  execution 
will  be  issued  thereon  shall  also  be  mailed  by  certified  or  registered 
mail,  return  receipt  requested,  to  the  current  owner  of  the  property  (if 
different  from  the  listing  owner)  if:  (i)  a  deed  or  other  instrument 
transferring  title  to  and  containing  the  name  of  the  current  owner  was 
recorded  in  the  office  of  the  register  of  deeds  or  filed  or  docketed  in 
the  office  of  the  clerk  of  superior  court  after  January  1  of  the  first 
year  in  which  the  property  was  listed  in  the  name  of  the  listing  owner, 
and  (ii)  the  tax  collector  can  obtain  the  current  owner's  mailing 
address  through  the  exercise  of  due  diligence.  The  request  from  the 
lienholder  shall  be  made  on  a  form  supplied  by  the  tax  collector  and 
shall  describe  the  real  property,  indicate  whose  name  it  is  listed  in  for 
taxation,  and  state  the  name  and  mailing  address  of  the  lienholder.  If 
within  10  days  following  the  mailing  of  said  letters  of  notice,  a  return 
receipt  has  not  been  received  by  the  tax  collector  indicating  receipt  of 
the  letter,  then  the  tax  collector  shall  have  a  notice  published  in  a 
newspaper  of  general  circulation  in  said  county  once  a  week  for  two 
consecutive  weeks  directed  to,  and  naming,  all  unnotified  lienholders 
and  the  listing  taxpayer  that  a  judgment  will  be  docketed  against  the 
listing  taxpayer.  The  notice  shall  contain  the  proposed  date  of  such 
docketing,  that  execution  will  issue  thereon  as  provided  by  law,  a  brief 
description  of  the  real  property  affected,  and  notice  that  the  lien  may 
be  paid  off  prior  to  judgment  being  entered.  All  costs  of  mailing  and 
publication,  plus  a  charge  of  fifty  dollars  ($50.00)  to  defray 
administrative  costs,  shall  be  added  to  those  set  forth  in  subsection 
-(b)-r  added  to  the  amount  of  taxes  that  are  a  lien  on  the  real  property 
and  shall  be  paid  by  the  taxpayer  to  the  taxing  unit  at  the  time  the 
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taxes  are  collected  or  the  property  is  sold."  ,-  .?;jo 

Sec.  8.  G.S.  106-277.28(2)  reads  as  rewritten: 
"(2)  Each  seed  dealer  selling,  distributing,  offering,  or  exposing 
for  sale  in,  or  exporting  from,  this  State  any  agricuhural,  vegetable, 
or  lawn  or  turf  seeds  for  seeding  purposes  shall  register  with  the 
Commissioner  and  shall  obtain  an  annual  license,  for  each  location 
where  activities  are  conducted,  by  January  1  of  each  year  and  shall 
pay  for  such  license  as  follows: 

a.  Wholesale  or  combined  wholesale  and  retail 

seed  dealer  $100.00 

b.  Retail  seed  dealer  with  sales  of -less  no  more  than 
$500,005.00  ., 

c.  Retail  seed  dealer  with  sales  of  more  than 

$500.00  but  -less  no  more  than  $1,000 15.00     . 

d.  Retail  seed  dealer  with  sales  of  more  than 

$  1 ,000     25.00. " 

Sec.  9.  This  act  does  not  affect  the  rights  or  liabilities  of  the 
State,  a  taxpayer,  or  other  person  arising  under  the  statute  repealed  by 
this  act  before  its  repeal;  nor  does  it  affect  the  right  to  any  refund  or 
credit  of  a  tax  that  would  otherwise  have  been  available  under  the 
repealed  statute  before  its  repeal. 

Sec.  10.  Sections  1  and  3  of  this  act  are  effective  for  taxable 
years  beginning  on  or  after  January  I,  1989.  Section  5  of  this  act  is 
effective  for  taxable  years  beginning  on  or  after  January  I,  1990.  The 
remainder  of  this  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  March,  1989.  .    ,,  ■■. 

H.B.  186      ■.    ^  „    ,-,_^        CHAPTER  38         '""V  \     '.-  ^^  ,-,    ...  .'-v';' 

AN    ACT    TO    EXTEND    THE    CORPORATE    LIMITS    OF    THE 
TOWN  OF  CHADBOURN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  corporate  limits  of  the  Town  of  Chadbourn  are 
extended  to  include  the  following  described  tract  of  land: 
Lying  and  being  in  Chadbourn  Township  and  being  bounded  now  or 
formerly  on  the  North  by  Yates  land  and  N.C.  Highway  410  on  the 
East  by  NC  Highway  410,  on  the  South  by  U.S.  Highway  76  and  on 
the  West  by  lands  owned  now  or  formerly  by  the  Paul  Barnes  Estate 
and  the  Yates  Estate  and  being  more  particularly  described  as  follows: 
BEGINNING  at  a  concrete  right-of-way  monument  located  in  the 
Western  margin  of  N.C.  Highway  410  and  said  right-of-way 
monument   being   located    in    the   Southeastern    corner   of  the   lands 
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hereinafter  described.  And  runs  thence  from  the  beginning 
monument  South  66  degrees  10  minutes  West  146.55  feet  to  an  iron 
pipe  located  in  the  Northern  right-of-way  margin  of  U.S.  Highway  76 
and  runs  thence  with  the  U.S.  Highway  76  right-of-way  margin  North 
41  degrees  35  minutes  West  176.07  feet  to  an  iron  pipe  located  in  the 
Southeastern  corner  of  the  lands  owned  now  or  formerly  by  Paul 
Barnes;  and  runs  thence  North  26  degrees  48  minutes  East  100  feet  to 
an  iron  pipe:  and  runs  thence  North  41  degrees  35  minutes  West  87.9 
feet  to  an  iron  pipe;  and  runs  thence  North  26  degrees  48  minutes 
East  549.74  feet  to  an  iron  pipe  located  in  the  Western  margin  of 
N.C.  Highway  410;  and  runs  thence  with  the  Western  margin  of 
N.C.  Highway  410  South  01  degree  18  minutes  East  718.36  feet  to  a 
concrete  monument,  the  Point  and  Place  of  Beginning,  and  containing 
2.75  acres,  more  or  less. 

The  above  description  was  taken  from  a  map  made  by  Lloyd  R. 
Walker,  Registered  Land  Surveyor,  on  April  28.  1976.  which  map  is 
hereby  incorporated  by  reference  for  further  particularity  of 
description. 

Sec.  2.  (a)  The  corporate  limits  of  the  Town  of  Chadbourn  are 
extended  to  include  the  following  described  tract  of  land: 
Lying  and  being  in  Chadbourn  Township  and  being  located  on  the 
West  side  of  NC  Highway  410.  and  being  bounded  now  or  formerly 
on  the  North  by  A. P.  Worley.  on  the  East  by  NC  Highway  410  and 
on  the  South  and  West  by  the  lands  of  the  W.F.  Yates  Estate,  and 
being  more  particularly  described  as  follows: 

Beginning  at  an  iron  stake,  said  stake  being  located  in  the 
Southeastern  corner  of  the  lands  hereinafter  described  and  said 
Beginning  stake  being  located  in  the  Western  margin  of  NC  Highway 
410.  and  said  Beginning  stake  being  also  located  in  the  mouth  of  a 
ditch  and  said  Beginning  stake  being  further  located  on  a  tie  line 
North  2  degrees  19  minutes  West  547.58  feet  from  a  right  of  way 
monument  located  in  the  Western  margin  of  NC  Highway  410,  which 
right  of  way  monument  is  located  on  a  tie  line  North  11  degrees  18 
minutes  East  116.05  feet  from  a  right  of  way  monument  located  in  the 
Northwest  corner  of  the  intersection  of  U.S.  76  By-pass  and  NC 
Highway  410;  and  runs  thence  form  the  Beginning  stake  South  89 
degrees  11  minutes  30  seconds  West  354.88  feet  to  an  iron  stake;  and 
runs  thence  North  2  degrees  17  minutes  West  617.26  feet  to  an  iron 
stake;  and  runs  thence  North  89  degrees  26  minutes  East  367.00  feet 
to  an  iron  stake  located  in  the  Western  margin  of  NC  Highway  410; 
and  runs  thence  with  the  Western  Margin  of  NC  Highway  410  South 
1  degrees  09  minutes  35  seconds  East  615.52  feet  to  the  point  of 
Beginning  and  containing  5.11  acres,  more  or  less. 
The  above  description  was  taken  from  a  map  made  for  A. P.  Worley 
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by  Billy  M.  Duncan,  Registered  Land  Surveyor,  on  December  13, 
1988,  which  map  is  hereby  incorporated  by  reference  for  more 
particularity  of  description. 

For  source  of  titles  on  the  above  property  see  Deed  recorded  in  Deed 
Book  352,  page  670,  Columbus  County  Registry,  and  specifically  the 
Second  Tract. 

(b)  The  corporate  limits  of  the  area  annexed  by  subsection  (a)  of 
this  section  shall  be  considered  satellite  corporate  limits  within  the 
meaning  of  General  Statutes  Chapter  I60A.  Article  4A,  Part  4,  and 
they  shall  not  be  considered  to  be  external  boundaries  for  the  purposes 
of  General  Statutes  Chapter  I60A,  Article  4A,  Parts  2  and  3. 

Sec.  3.     This  act  shall  become  effective  October  21,  1985. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  3rd 
day  of  April,  1989. 

SB.  148  CHAPTER  39 

AN  ACT  TO  REPEAL  THE  SUNSET  OF  THE  GUILFORD 
OCCUPANCY  TAX  AND  TO  MODIFY  PROVISIONS 
REGARDING  USE  OF  THE  PROCEEDS  OF  THE  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  988  of  the  1983  Session  Laws  (1984 
Session)  reads  as  rewritten:  ■\....  ,    , 

"CHAPTER  988 
AN  ACT  TO  ALLOW  GUILFORD  COUNTY  TO  LEVY  A  ROOM 

OCCUPANCY  AND     TOURISM  DEVELOPMENT  TAX. 

"Section  1.  Levy  of  Tax.  (a)  The  Board  of  Commissioners  of 
Guilford  County  may  by  resolution,  after  not  less  than  10  days'  public 
notice  and  after  a  public  hearing  held  pursuant  thereto,  levy  a  room 
occupancy  and  tourism  development  tax. 

(b)  Collection  of  the  tax,  and  liability  therefor,  shall  begin  and 
continue  only  on  and  after  the  first  day  of  a  calendar  month  set  by  the 
board  of  county  commissioners  in  the  resolution  levying  the  tax, 
which  in  no  case  may  be  earlier  than  the  first  day  of  the  second 
succeeding  calendar  month  after  the  date  of  adoption  of  the  resolution. 

"Sec.  2.  Occupancy  Tax.  The  county  room  occupancy  and 
tourism  development  tax  that  may  be  levied  under  this  act  shall  be 
three  percent  (3%)  of  the  gross  receipts  derived  from  the  rental  of  any 
room,  lodging,  or  similar  accommodation  furnished  by  any  hotel, 
motel,  inn,  tourist  camp,  or  other  similar  place  within  the  county  now 
subject  to  the  three  percent  (3%)  sales  tax  imposed  by  the  State  under 
G.S.  105-164.4(3).    This  tax  is  in  addition  to  any  local  sales  tax. 

"Sec.   3.     Exemptions.     The  tax  authorized  by  this  act  does  not 
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apply  to  gross  receipts  derived  by  the  following  entities  from 
accommodations  furnished  by  them: 

(1)  religious  organizations; 

(2)  a  business  that  offers  to  rent  fewer  than  five  units; 

(3)  educational  organizations; 

(4)  summer  camps;  and 

(5)  charitable,  benevolent,  and  other  nonprofit  organizations. 
"Sec.  4.    Administration  of  Tax.  (a)    Any  tax  levied  under  this  act 

is  due  and  payable  to  the  county  in  monthly  installments  on  or  before 
the  15th  day  of  the  month  following  the  month  in  which  the  tax 
accrues.  Every  person,  firm,  corporation,  or  association  liable  for  the 
tax  shall,  on  or  before  the  15th  day  of  each  month,  prepare  and 
render  a  return  on  a  form  prescribed  by  the  county.  The  return  shall 
state  the  total  gross  receipts  derived  in  the  preceding  month  from 
rentals  upon  which  the  tax  is  levied. 

(b)  Any  person,  firm,  corporation,  or  associafion  who  fails  or 
refuses  to  file  the  return  required  by  this  act  shall  pay  a  penalty  of  ten 
dollars  ($10.00)  for  each  day's  omission. 

(c)  In  case  of  failure  or  refusal  to  file  the  return  or  pay  the  tax  for 
a  period  of  30  days  after  the  time  required  for  filing  the  return  or  for 
paying  the  tax,  there  shall  be  an  additional  tax.  as  a  penalty,  of  five 
percent  (5%)  of  the  tax  due,  in  addition  to  the  penalty  prescribed  in 
subsection  (b).  with  an  additional  tax  of  five  percent  (5%)  for  each 
additional  month  or  fraction  thereof  until  the  occupancy  tax  is  paid. 

(d)  Any  person  who  willfully  attempts  in  any  manner  to  evade  the 
occupancy  tax  imposed  by  this  act  or  to  make  a  return  and  who 
willfully  fails  to  pay  the  tax  or  make  and  file  a  return  shall,  in  addition 
to  all  other  penalties  provided  by  law,  be  guilty  of  a  misdemeanor  and 
shall  be  punishable  by  a  fine  not  to  exceed  one  thousand  dollars 
($1,000),  imprisonment  not  to  exceed  six  months,  or  both. 

"Sec.  5.  Collection  of  Tax.  Every  operator  of  a  business  subject  to 
the  tax  levied  by  this  act  shall,  on  and  after  the  effective  date  of  the 
levy  of  the  tax.  collect  the  three  percent  (3%)  room  occupancy  tax. 
This  tax  shall  be  collected  as  part  of  the  charge  for  the  furnishing  of 
any  taxable  accommodations.  The  tax  shall  be  stated  and  charged 
separately  from  the  sales  records,  and  shall  be  paid  by  the  purchaser 
to  the  operator  of  the  business  as  trustee  for  and  on  account  of 
Guilford  County.  The  room  occupancy  tax  levied  pursuant  to  this  act 
shall  be  added  to  the  sales  price  and  shall  be  passed  on  to  the 
purchaser  instead  of  being  borne  by  the  operator  of  the  business.  The 
county  shall  design,  print,  and  furnish  to  all  appropriate  businesses  in 
Guilford  County  the  necessary  forms  for  filing  returns  and  instructions 
to  ensure  the  full  collection  of  the  tax. 

"Sec.  6.    Disposition  of  Taxes  Collected,  (a)    Guilford  County  shall 
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remit  seventy  percent  (70%)  of  the  net  proceeds  of  the  occupancy  tax 
to  the  Greensboro/Guilford  County  Tourism  Development  Authority 
and  shall  remit  the  remaining  thirty  percent  (30%)  of  the  net  proceeds 
of  the  occupancy  tax  to  the  City  of  High  Point.  'Net  proceeds'  means 
gross  proceeds  less  the  cost  to  the  county  of  administering  and 
collecting  the  tax,  not  to  exceed  five  percent  (5%)  of  the  gross 
proceeds  of  the  tax. 

(b)  Si€ — Greensboro/Guilford — Count}' — Tourism — Development 
Authority'  and  the  Cit>f  of  High  Point  shall  each  allocate  eight)'-  five 
percent  (85%)  of  their  shares  of  the  net  proceeds  of  the  occupancy  tax 
in  a  fiscal  year  for  activities  and  programs  promoting  and  encouraging 

travel — aft4 — tourism. The    Greensboro/Guilford — Count}'    Tourism 

Development  Authorit}'  and  the  Cihy  of  High  Point  shall  each  allocate 
the  remaining  fifteen  percent  (15%)  of  their  shares  of  the  occupancy 
tax  proceeds  in  a  fiscal  year  for  specific  tourist-related  events  or 
activitiest  such  as  arts  or  cuhural  events>  or  for  promoting,  improving, 
constructing, — financing, — or  acquiring  facilities  or  attractions  that 
enhance  the  development  of  tourism. 

The  Greensboro/Guilford  County  Tourism  Development  Authority 
shall  allocate  eighty  percent  (80%)  of  its  share  of  the  net  proceeds  of 
the  occupancy  tax  in  a  fiscal  year  for  activities  and  programs 
promoting  and  encouraging  travel  and  tourism.  Of  the  remaining 
twenty  percent  (20%),  the  Authority  shall  allocate  one  hundred 
seventy  thousand  dollars  ($170,000)  each  year  for  specific  tourist- 
related  events  or  activities,  such  as  arts  or  cultural  events,  or  for 
promoting,  improving,  constructing,  financing,  or  acquiring  facilities 
or  attractions  that  enhance  the  development  of  tourism.  Administrative 
costs  of  these  grants  shall  be  included  in  the  one  hundred  seventy 
thousand  dollars  ($170,000).  but  such  costs  shall  not  exceed  fifteen 
percent  (15%).  By  joint  agreement  of  the  Greensboro  City  Council, 
the  County  Commissioners,  and  the  Authority,  the  responsibility  of 
this  grant  funding  program  may  be  reassigned  to  one  of  the  other 
boards.  Policy  for  distribution  of  these  funds  shall  be  set  by  the 
responsible  board,  but  consideration  should  be  given  to  the  broad 
spectrum  of  programs  and  activities  of  all  citizens  in  Greensboro  and 
Guilford  County.  The  remaining  portion  of  the  twenty  percent  (20%) 
shall  go  to  the  City  of  Greensboro  for  convention  and  tourism  capital 
improvements.  Approval  of  expenditures  from  the  capital  fund  shall 
be  a  joint  decision  by  the  Greensboro  City  Council,  the  County 
Commissioners,  and  the  Authority. 

The  City  of  High  Point  shall  allocate  eighty-five  percent  (85%)  of 
its  share  of  the  net  proceeds  of  the  occupancy  tax  in  a  fiscal  year  for 
activities  and  programs  promoting  and  encouraging  travel  and  tourism. 
The  City  of  High  Point  shall  allocate  the  remaining  fifteen  percent 


Session  Laws  -  1989  CHAPTER  39 

(15%)  of  its  share  of  the  occupancy  tax  proceeds  in  a  fiscal  year  for 
specific  tourist-related  events  or  activities,  such  as  arts  or  cultural 
events,  or  for  promoting,  improving,  constructing,  financing,  or 
acquiring  facilities  or  attractions  that  enhance  the  development  of 
tourism. 

(c)  The  county  shall  distribute  the  amounts  due  the 
Greensboro/Guilford  County  Tourism  Development  Authority  and  the 
City  of  High  Point  by  the  last  day  of  the  month  in  which  the  tax  is 
collected. 

"Sec.  7.  Appointment.  Duties  of  Greensboro/Guilford  County 
Tourism  Development  Authority.  (a)  When  the  board  of  county 
commissioners  adopts  a  resolution  levying  a  room  occupancy  tax 
pursuant  to  this  act,  it  shall  also  adopt  a  resolution  creating  a 
Greensboro/Guilford  County  Tourism  Development  Authority,  which 
shall  be  a  public  authority  under  the  Local  Government  Budget  and 
Fiscal  Control  Act  and  shall  be  composed  of  the  following  mm 
thirteen  members: 

(1)  a  county  commissioner  appointed  by  the  board  of  county 
commissioners;    commissioners. 

(2)  a  member  of  the  Greensboro  City  Council  appointed  by  the 
board  of  county^  commissioners;  Greensboro  City  Council. 

(3)  three  four  owners  or  operators  of  hotels,  motels,  or  other 
taxable  accommodations  in  Guilford  County,  other  than  in 
High  Point,  two  of  which  own  or  operate  hotels,  motels,  or 
other  taxable  accommodations  with  more  than  200  rental 
units,  one  of  whom  shall  be  appointed  by  the  Greensboro 
City  Council  and  one  by  the  board  of  county 
commissioners;  -aod  one  of  which  owns  or  operates  hotels, 
motels,  or  other  taxable  accommodations  with  200  or  fewer 
rental  units  appointed  by  the  board  of  county 
commissioners;  and  one  of  which  owns  or  operates  hotels, 
motels,  or  other  taxable  accommodations  without  meeting 
facilities  appointed  by  the  Greensboro  City  Council. 

(4)  one  individual  who  has  demonstrated  an  interest  in 
convention  and  tourism  development,  is  a  member  of  the 
Greater  Greensboro  Chamber  of  Commerce,  and  does  not 
own  or  operate  hotels,  motels,  or  other  taxable  tourist 
accommodations,  appointed  by  the  Greensboro  Chamber  of 
Commerce;  Commerce. 

(5)  one  individual  who  has  demonstrated  an  interest  in  the  arts 
and  its  related  fields  and  does  not  own  or  operate  hotels, 
motels,  or  other  taxable  tourist  accommodations,  appointed 
by  the  Greensboro  Arts  Council;  City  Council  after 
receiving   recommendations    from   the   Greensboro   United 
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Arts  Council. 

(6)  one  individual  who  has  demonstrated  an  interest  in 
convention  and  tourism  development,  is  a  member  of  the 
Guilford  County  Restaurant  Association,  and  does  not  own 
or  operate  hotels,  motels,  or  other  taxable  tourism 
accommodations,  appointed  by  the  Greensboro  City  Council 
after  receiving  recommendations  from  the  Guilford  County 
Restaurant  Association. 

(7)  two  at-large  individuals  who  have  demonstrated  an  interest 
in  tourism  development  and  do  not  own  or  operate  hotels, 
motels,  or  other  tourist  accommodations,  appointed  by  the 
Board  of  County  Commissioners.  Members  appointed  to  fill 
the  at-large  designation  shall  serve  a  full  term  and  have  all 
voting  rights  and  privileges. 

-(6) — (S)    the    manager    of    the    Greensboro/Guilford    County 
Convention  and  Visitors  Bureau,  who  shall  serve  as  a  non- 
voting, ex  officio  member;  and 
■^ — (9)  the  finance  officer  of  Guilford  County,  who  shall  serve 
as  a  non-voting,  ex  officio  member, 
(b)    All  members  of  the  Authority  shall  serve  without  compensation. 
Vacancies  in  the  Authority  shall  be  filled  by  the  appointing  authority 
of  the   member   creating   the  vacancy.      Members   appointed   to   fill 
vacancies   shall   serve  for  the  remainder  of  the  unexpired  term  for 
which  they  are  appointed   to  fill.      Members  shall   serve  three-year 
terms,  except  the  initial  members  of  the  following  designations,  who 
shall  serve  the  following  terms:  _ 

(1)  Members  appointed  pursuant  to  subdivisions  (a)(1) 
and  (a)(2)  above  shall  serve  a  one-year  term; 

(2)  Of  the  members  appointed  pursuant  to  subdivision  (a)(3) 
above,  the  appointee  of  the  Greensboro  City  Council  who 
owns  or  operates  accommodations  with  more  than  200 
rental  units  shall  serve  a  three-year  term^  term ;  the 
appointee  of  the  Greensboro  City  Council  who  owns  or 
operates  accommodations  with  no  meeting  facilities  shall 
serve  an  initial  term  which  expires  September  30,  1989; 
and  one  appointee  of  the  board  of  commissioners  shall 
serve  a  three-year  term  and  one  a  two-year  term,  as 
designated  by  the  board  of  county  commissioners; 

(3)  The  member  appointed  pursuant  to  subdivision  (a)(4)  above 
shall  serve  a  three-year  term;  -attd 

(4)  The  member  appointed  pursuant  to  subdivision  (a)(5)  above 
shall  serve  a  two-year  term,  term;  and 

(5)  The  member  appointed  pursuant  to  subdivision  (a)(6)  shall 
serve  an  initial  term  which  expires  September  30,  1991. 
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Members  may  serve  no  more  than  two  consecutive  three-year  terms. 
The  members  shall  elect  a  chairman,  who  shall  serve  for  a  term  of 
two  years.  The  Authority  shall  meet  at  the  call  of  the  chairman  and 
shall  adopt  rules  of  procedure  to  govern  its  meetings.  The  finance 
officer  for  Guilford  County  shall  be  the  ex  officio  finance  officer  of 
the  Authority. 

"Sec.  7.1.  Appointment  of  High  Point  Convention  and  Visitors 
Board.  When  the  board  of  county  commissioners  adopts  a  resolution 
levying  a  room  occupancy  tax  pursuant  to  this  act,  the  City  of  High 
Point  shall  create  a  High  Point  Convention  and  Visitors  Board  which 
shall  be  composed  of  a  minimum  of  the  following  12  members: 

(1)  One  member  of  the  Guilford  County  Board  of 
Commissioners  appointed  by  the  board  of  county 
commissioners. 

(2)  One  member  of  the  High  Point  City  Council  appointed  by 
the  city  council. 

(3)  Two  owners  or  operators  of  hotels,  motels,  or  other  taxable 
tourist  accommodations  in  the  local  metropolitan  area,  one 
of  whom  owns  or  operates  hotels,  motels,  or  other 
accommodations  with  more  than  100  rental  units,  and  one 
of  whom  owns  or  operates  hotels,  motels,  or  other 
accommodations  with  100  or  fewer  rental  units,  both 
appointed  by  the  board  of  county  commissioners. 

(4)  One  individual  who  has  demonstrated  an  interest  in  tourism 
!  development  and  does  not  own  or  operate  hotels,  motels,  or 
'■'■'_      ;     other  accommodations,  and  is  a  Board  member  of  the  High 

•'"  Point  Chamber  of  Commerce,  appointed  by  the  Chamber  of 

'  'i-'  Commerce. 

(5)  One  individual  involved  in  the  local  restaurant  or  food 
service    business    who    has    demonstrated    an    interest    in 

.:    L:     tourism  development,  and  does  not  own  or  operate  hotels, 
motels,  or  other  tourist  accommodations,  appointed  by  the 
'■         High  Point  Chamber  of  Commerce. 

(6)  One  individual  involved  in  the  cultural  arts  or  tourist 
attraction    business   who   has   demonstrated   an    interest   in 

•     --     tourism  development  and  does  not  own  or  operate  hotels, 
motels,  or  other  tourist  accommodations,  appointed  by  the 
'        ''    High  Point  Chamber  of  Commerce. 

(7)  One  at-large  individual  who  has  demonstrated  an  interest  in 
tourism  development  and  does  not  own  or  operate  hotels, 

•      '       motels,  or  other  tourist  accommodations,  appointed  by  the 
High  Point  Chamber  of  Commerce. 

(8)  Two  at-large  individuals  who  have  demonstrated  an  interest 
in  tourism  development  and  do  not  own  or  operate  hotels. 
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.    motels,  or  other  tourist  accommodations,  appointed  by  the 
Board  of  Commissioners. 

(9)  One  individual  who  has  demonstrated  an  interest  in  tourism 
development  and  is  a  representative  of  a  High  Point  public 
convention/trade  show  center,  appointed  by  the  Chamber  of 
Commerce. 

(10)  The  Executive  Director  of  the  High  Point  Convention  and 
Visitors  Bureau,  who  shall  be  a  non-voting,  ex-officio 
member. 

Members  appointed  to  fill  the  at-large  designations  shall  serve  a  full 
term,  and  have  all  voting  rights  and  privileges. 

"Sec.  8.  Contracts  Authorized,  (a)  The  City  of  High  Point  may 
contract  with  the  High  Point  Chamber  of  Commerce,  Convention  and 
Visitors  Bureau,  or  another  nonprofit  organization  to  assist  it  in 
carrying  out  the  purposes  for  which  the  tax  proceeds  levied  by  this  act 
may  be  expended. 

(b)  The  Greensboro/Guilford  County  Tourism  Development 
Authority  may  contract  with  any  person,  firm,  or  agency  to  assist  it  in 
carrying  out  the  purposes  for  which  the  tax  proceeds  levied  by  this  act 
may  be  expended. 

(c)  The  Greensboro/Guilford  County  Tourism  Development 
Authority  and  the  City  of  High  Point  shall  each  report  quarterly  and  at 
the  close  of  the  fiscal  year  to  the  board  of  county  commissioners  on 
their  receipts  and  expenditures  for  the  preceding  quarter  and  for  the 
year  in  such  detail  as  the  board  may  require.  The 
Greensboro/Guilford  County  Tourism  Development  Authority  shall 
submit  its  annual  budget  to  the  Board  of  County  Commissioners  for 
approval  prior  to  adoption  by  the  Authority.  This  action  shall  not  be 
construed  to  incorporate  the  Authority's  Budget  into  the  annual 
Operating  Budget  of  Guilford  County.  The  Authority  shall  furnish  its 
annual  audit  to  the  Greensboro  City  Council  and  the  Guilford  County 
Board  of  Commissioners. 

"Sec.  9.  Repeal  of  Levy,  (a)  The  board  of  county  commissioners 
may  by  resolution  repeal  the  levy  of  the  room  occupancy  tax  in 
Guilford  County,  but  no  repeal  of  taxes  levied  under  this  act  shall  be 
effective  until  the  end  of  the  fiscal  year  in  which  the  repeal  resolution 
was  adopted. 

(b)  No  liability  for  any  tax  levied  under  this  act  that  attached  prior 
to  the  date  on  which  a  levy  is  repealed  is  discharged  as  a  result  of  the 
repeal,  and  no  right  to  a  refund  of  a  tax  that  accrued  prior  to  the 
effective  date  on  which  a  levy  is  repealed  may  be  denied  as  a  result  of 
the  repeal. 

"Sec.  10.  This  act  is  effective  upon  ratification,  ratification  and  is 
repealed  effective  July  1.  1989." 

Sec.  2.     This  act  shall  become  effective  June  31.  1989. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  April,  1989. 

SB.  180  CHAPTER  40 

AN  ACT  TO  PROVIDE  FOR  THE  ADJUSTMENT  AND 
RESOLUTION  OF  CONSTRUCTION  CONTRACT  CLAIMS  FOR 
COMMUNITY  COLLEGE  CONSTRUCTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-135.3  reads  as  rewritten: 
"§    1 43-1 35.3.      Adjustment   and   resolution   of  biiildinff   State    board 
construction  contract  claim. 

(a)  The  word  'board'  as  used  in  this  section  shall  mean  the  State  of 
North  Carolina  or  any  board,  bureau,  commission,  institution,  or 
other  agency  of  the  State,  as  distinguished  from  a  board  or  governing 
body  of  a  subdivision  of  the  State.  'A  contract  for  construction  or 
repair  work,'  as  used  in  this  section,  is  defined  as  any  contract  for  the 
construction  of  buildings  and  appurtenances  thereto,  including,  but  not 
by  way  of  limitation,  utilities,  plumbing,  heating,  electrical,  air 
conditioning,  elevator,  excavation,  grading,  paving,  roofing,  masonry 
work,  tile  work  and  painting,  and  repair  work  as  well  as  any  contract 
for  the  construction  of  airport  runways,  taxiways  and  parking  aprons, 
sewer  and  water  mains,  power  lines,  docks,  wharves,  dams,  drainage 
canals,  telephone  lines,  streets,  site  preparation,  parking  areas  and 
other  types  of  construction  on  which  the  Department  of  Administration 
enters  into  contracts. 

'Contractor'  as  used  in  this  section  includes  any  person,  firm, 
association  or  corporation  which  has  contracted  with  a  State  board  for 
architectural,  engineering  or  other  professional  services  in  connection 
with  construction  or  repair  work  as  well  as  those  persons  who  have 
contracted  to  perform  such  construction  or  repair  work. 

(b)  A  contractor  who  has  not  completed  a  contract  with  a  board  for 
construction  or  repair  work  and  who  has  not  received  the  amount  he 
claims  is  due  under  the  contract  may  submit  a  verified  written  claim  to 
the  Director  of  the  Office  of  State  Construction  of  the  Department  of 
Administration  for  the  amount  the  contractor  claims  is  due.  The 
Director  may  deny,  allow,  or  compromise  the  claim,  in  whole  or  in 
part.  A  claim  under  this  subsection  is  not  a  contested  case  under 
Chapter  150B  of  the  General  Statutes. 

(c)  A  contractor  who  has  completed  a  contract  with  a  board  for 
construction  or  repair  work  and  who  has  not  received  the  amount  he 
claims  is  due  under  the  contract  may  submit  a  verified  written  claim  to 
the  Director  of  the  Office  of  State  Construction  of  the  Department  of 
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Administration  for  tiie  amount  the  contractor  claims  is  due.  The 
claim  shall  be  submitted  within  60  days  after  the  contractor  receives  a 
final  statement  of  the  board's  disposition  of  his  claim  and  shall  state 
the  factual  basis  for  the  claim. 

The  Director  shall  investigate  a  submitted  claim  within  90  days  of 
receiving  the  claim,  or  within  any  longer  time  period  upon  which  the 
Director  and  the  contractor  agree.  The  contractor  may  appear  before 
the  Director,  either  in  person  or  through  counsel,  to  present  facts  and 
arguments  in  support  of  his  claim.  The  Director  may  allow,  deny,  or 
compromise  the  claim,  in  whole  or  in  part.  The  Director  shall  give 
the  contractor  a  written  statement  of  the  Director's  decision  on  the 
contractor's  claim. 

(cl)  A  contractor  who  is  dissatisfied  with  the  Director's  decision  on 
a  claim  submitted  under  this  subsection  subsection  (c)  of  this  section 
may  commence  a  contested  case  on  the  claim  under  Chapter  150B  of 
the  General  Statutes.  The  contested  case  shall  be  commenced  within 
60  days  of  receiving  the  Director's  written  statement  of  the  decision. 

(d)  As  to  any  portion  of  a  claim  that  is  denied  by  the  Director,  the 
contractor  may,  in  lieu  of  the  procedures  set  forth  in  the  preceding 
subsection  of  this  section,  within  six  months  j^¥-  of  receipt  of  the 
Director's  final  decision,  institute  a  civil  action  for  the  sum  he  claims 
to  be  entitled  to  under  the  contract  by  filing  a  verified  complaint  and 
the  issuance  of  a  summons  in  the  Superior  Court  of  Wake  County  or 
in  the  superior  court  of  any  county  where  the  work  under  the  contract 
was  performed.  The  procedure  shall  be  the  same  as  in  all  civil 
actions  except  that  all  issues  shall  be  tried  by  the  judge,  without  a 
jury. 

(e)  The  provisions  of  this  section  are  part  of  every  contract  for 
construction  or  repair  work  made  by  a  board  and  a  contractor.  A 
provision  in  a  contract  that  conflicts  with  this  section  is  invalid." 

Sec.  2.     Article   8   of  Chapter    143   of  the  General   Statutes   is 
amended  by  adding  a  section  to  read: 

"§  143-135.6.  Adjustment  and  resolution  of  community  college  board 
construction  contract  claim. 

(a)  A  contractor  who  has  not  completed  a  contract  with  a  board  of  a 
community  college  for  construction  or  repair  work  and  who  has  not 
received  the  amount  he  claims  is  due  under  the  contract  may  follow 
the  claims  procedure  in  G.S.  143-1 35.3(b)  that  is  available  to  a 
contractor  who  has  contracted  with  a  State  board. 

(b)  A  contractor  who  has  completed  a  contract  with  a  board  of  a 
community  college  for  construction  or  repair  work  and  who  has  not 
received  the  amount  he  claims  is  due  under  the  contract  may  follow 
the  same  claims  procedure  in  G.S.  143- 135.3(c)  that  is  available  to  a 
contractor  who  has  contracted  with  a  State  board. 
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(c)  A  contractor  who  is  dissatisfied  with  the  Director's  decision  on 
any  portion  of  a  claim  submitted  pursuant  to  subsection  (b)  of  this 
section  may,  within  six  months  of  receipt  of  the  Director's  final 
decision,  institute  a  civil  action  for  the  sum  he  claims  to  be  entitled  to 
under  the  contract  in  the  Superior  Court  of  Wake  County  or  in  the 
superior  court  of  any  county  where  the  work  under  the  contract  was 
performed.  The  procedure  shall  be  the  same  as  in  all  civil  actions 
except  that  all  issues  shall  be  tried  by  the  judge,  without  a  jury.  A 
contractor  may  not  commence  an  action  under  Chapter  150B  of  the 
General  Statutes. 

(d)  The  provisions  of  this  section  are  part  of  every  contract  for 
construction  or  repair  work  made  by  a  board  of  a  community  college 
and  a  contractor.  A  provision  in  a  contract  that  conflicts  with  this 
section  is  invalid. 

(e)  For  the  purposes  of  this  section,  the  following  definitions  shall 
apply,  unless  the  context  indicates  otherwise: 

(1)  'Community  college'  has  the  same  meaning  as  in  G.S. 
115D-2(2). 

(2)  'Contract  for  construction  or  repair  work'  has  the  same 
meaning  as  in  G.S.  1 43- 135. 3(a). 

(3)  'Contractor'  means  any  person,  firm,  association,  or 
corporation  which  has  contracted  for  architectural, 
engineering,  or  other  professional  services  in  connection 
with  construction  or  repair  work,  as  well  as  those  persons 
who  have  contracted  to  perform  the  construction  or  repair 
work. 

(f)  The  provisions  of  this  section  are  applicable  only  to  community 
college  buildings  subject  to  G.S.  143-341(3)." 

Sec.  3.  This  act  is  effective  upon  ratification  and  applies  to  all 
claims  against  a  board  of  a  community  college  that  are  submitted  after 
that  date.  This  act  shall  not  apply  to  litigation  pending  as  of  the 
effective  date  of  the  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  April,  1989. 

H.B.  113  CHAPTER  41 

AN  ACT  TO  SET  OUT  THE  BOUNDARIES  OF  THE  TOWN  OF 
HARMONY,  AND  TO  VALIDATE  ACTIONS  OF  THE  TOWN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  (a)  Any  and  all  official  acts,  actions,  expenditures 
and  levies  of  taxes  or  assessments  by  the  Town  of  Harmony,  prior  to 
June  30.  1989.  with  respect  to  or  affecting: 
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(1)  Territory  and  properties  described  in  Section  2  of  tliis  act;  or 

(2)  Territory  and  properties  considered  to  be  part  of  the  Town  of 
Harmony  at  the  time  but  not  included  in  the  description  in 
Section  2  of  this  act, 

are    hereby    ratified,    validated    and    confirmed,    notwithstanding   the 
variance  of  the  boundaries. 

(b)    All  elections,  and  the  results  thereof,  previously  held  in  and 
for  the  Town  of  Harmony  are  hereby  validated. 

Sec.  2.     The  corporate  limits  of  the  Town  of  Harmony  are  as 
follows: 

BEGINNING  on  a  granite  monument  (marked  No.  7),  said 
monument  being  further  located  N  30°  57'  24"  W  199.55  feet  from 
U.S.C.G.  Control  Monument  No.  TL  16-3  having  coordinate  values 
of  N  =  809,024.40  and  E=l.  473,492.69  and  said  monument  being 
located  N  40°  40'  52"  W  1540.87  feet  from  U.S.C.G.  Control 
Monument  No.  TL  16-2  having  coordinate  values  of  N  =  807.855.89 
and  E=l,  474.497.11,  and  thence  running  N  87°  57'  19"  W 
2288.40  feet  to  an  iron  found  in  place  at  a  fence  corner;  thence 
running  S  16°  16'  21"  W  1419.51  feet  to  an  iron  found  in  place  at  a 
fence  corner;  thence  running  S  82°  33'  56"  E  878.72  feet  to  an  iron 
found  in  place  in  a  fence;  thence  running  N  85°  51'  08"  E  546.67 
feet  to  an  iron  found  in  place  at  a  fence  corner;  thence  running  S  4° 
59'  32"  E  623.34  feet  to  an  iron  found  in  place  at  a  fence  corner; 
thence  running  N  86°  37'  24"  E  634.00  feet  to  Granite  Monument 
No.  13,  said  monument  being  located  S  1°  35'  03"  W  667.05  feet 
from  an  iron  and  stone  (the  northwest  corner  of  the  Haynes 
Annexation- 1975);  thence  running  S  4°  23'  46"  W  770.38  feet  to 
Granite  Monument  No.  14  on  the  north  side  of  S.R.  1843  (Tomlin 
Road);  thence  continuing  same  course  S  4°  23'  46"  W  40.00  feet  to  a 
point  in  said  road:  thence  running  with  the  road  S  80°  20'  58"  East 
509.52  feet  to  a  point  in  S.R.  1843;  thence  leaving  the  road  and 
running  S  4°  58'  35"  West  25.75  feet  to  Granite  Monument  No.  15; 
thence  continuing  same  course  S  4°  58'  35"  W  346.08  feet  to  Granite 
Monument  No.  16;  thence  running  S  84°  41"  26"  E  251.69  feet  to 
Granite  Monument  No.  17,  the  southeast  corner  of  the  Kurfees' 
Annexation- 1975;  thence  running  S  1°  22'  38"  East  1277.91  feet  to 
Granite  Monument  No.  1 ,  said  monument  replacing  an  iron  found  in 
place  (the  old  original  southwest  corner  of  the  Town  of  Harmony); 
thence  running  N  88°  37'  22"  E  1689.13  feet  to  Granite  Monument 
No.  2  on  the  west  side  of  U.S.  21;  thence  crossing  said  highway  and 
continuing  with  the  old  town  limit  line.  N  88°  37'  22"  East  1501.61 
feet  to  Granite  Monument  No.  3:  thence  continuing  with  said  old  line. 
N  88°  37'  22"  E  406.26  feet  to  a  calculated  point  which  is  located  in 
a  plowed  field;  thence  running  N  4°    12'   37"  E   1408.00  feet  to  a 
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point  in  N.C.  901;  thence  running  S  67°  25'  48"  E  255.78  feet  to  a 
fence  post;  thence  running  S  67°  25'  48"  East  257.04  feet  to  an  iron 
found  in  place  on  the  north  side  of  N.C.  901:  thence  running  S  71° 
25'  28"  East  321.71  feet  to  a  point  in  N.C.  901  near  the  intersection 
of  S.R.  2194  (Linda  Street);  thence  running  S  86°  42'  27"  E  121.50 
feet  to  a  point  in  N.C.  901.  the  southeast  corner  of  Linda  Street, 
Annexation- 1985;  thence  running  N  2°  00'   33"  East  30.00  feet  to 
Concrete  Monument  No.  25  on  the  north  side  of  N.C.  901;  thence 
running  N  2°  00"  33"  E  375.00  feet  to  a  point;  thence  running  S  86° 
42'  27"  E  87.92  feet  to  Monument  No.  18;  thence  running  N  3°  03' 
33"  East  213.87  feet  to  Monument  No.    19;  thence  running  N  35° 
20'  53"  E  213.00  feet  to  Monument  No.  20;  thence  running  N  2° 
09'  43"  E  231.00  feet  to  Monument  No.  21;  thence  running  N  4° 
04'   14"  E  417.15  feet  to  Monument  No.  22  on  the  south  bank  of  a 
branch;  thence  running  N  4°  04'   14"  E  40.00  feet  to  a  point  in  the 
branch;    thence   continuing   up   and   with    the   branch   the   following 
courses  and  distances:  S  42°   16'  42"  W  101.38  feet;  thence  N  85° 
49'  38"  W  63.13  feet;  thence  S  69°  28'  20"  'W  127.95  feet:  thence  S 
72°  56'   11"  'W  124.19  feet;  thence  S  86°  41'   19"  W  130.40  feet; 
thence  N  88°   35'   32"  'W   189.69  feet;  thence  N  76°   01'    10"  W 
137.38  feet;  thence  N  87°  03'  42"  'W  117.82  feet;  thence  N  69°  00' 
03"  'W  136.60  feet  to  a  point  in  the  branch;  thence  leaving  the  branch 
and  running  N  6°  01'  24"  E  2233.10  feet,  crossing  S.R  2125  (Butler 
Mill  Road)  and  Woodland  Avenue,  to  Monument  No.  6  on  the  north 
side  of  S.R.  2778  (Tomlinson  Avenue),  said  Monument  No.  6  being 
the  southeast  corner  of  the  Keith  Smith  Annexation;  thence  running 
with  the  east  side  of  said  annexation  N  0°  46'  14"  W  1449.03  feet  to 
Monument  No.  24;  thence  continuing  with  said  old  line  and  running 
N    0°    46'    14"    W    1746.81    feet   to   the   northeast   corner   of  said 
annexation;  thence  running  S  88°  37'  22"  W  594.57  feet  to  a  nail 
and  cap  set  in  U.  S.  21.  the  old  original  northeast  corner  of  the  Town 
of  Harmony;  thence  continuing  with  said  old  north  town  limit  line,  S 
88°  37'  22"  W  27.34  feet  to  Monument  No.  9;  thence  continuing 
with  said  old  line  and  running  S  88°  37'  22"  'W  3569.66  feet  to  the 
old    original    northwest    corner    of   the    Town    of   Harmony;    thence 
running  S  1°  22'  38"  E  771.59  feet  to  a  Granite  Monument  No.  11 
on   the  south   side  of  S.R.    1840   (Little  Wilkesboro  Road);   thence 
running  S  1°  22'  38'  E  2643.66  feet  to  Monument  No.  7  on  the  west 
side  of  N.  C.  901 .  the  point  of  BEGINNING. 

This  description  was  taken  from  a  map  prepared  by  John  S.  Steele, 
RLS.  L-1474,  dated  11-30-85  and  revised  01-10-89. 

Sec.  3.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  April,  1989. 

97 


CHAPTER  43  Session  Laws  -  1989 

H.B.  213  CHAPTER  42 

AN  ACT  TO  MAKE  A  TECHNICAL  CHANGE  IN  THE  LAW 
RELATING  TO  THE  MEMBERSHIP  OF  THE  STATE 
BUILDING  COMMISSION.  

The  General  Assembly  of  North  Carolina  enacts:  ''■■■      "fi  '  ' 

Section  1.      g!s.  143- 135.25(c)(4)  reads  as  rewritten: 
"(4)    A  licensed  electrical  contractor  whose  primary  business  is  or 
was  in  the  installation  of  electrical  systems  for  buildings,  chosen  from 
among  not  more  than  three  persons  nominated  by  the  North  Carolina 
Association    of   Electrical    Contractors,    and    the    Carolinas — Chapter, 
National — Electrical — Contractors' — Association,    Carolinas    Electrical 
Contractors'  Association,  appointed  by  the  Governor." 
Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  April,  1989.  .      - 

H.B.  100  CHAPTER  43 

AN  ACT  TO  AMEND  THE  NEW  MOTOR  VEHICLES 
WARRANTIES  ACT  TO  PROVIDE  THAT  IF  A 
MANUFACTURER  RESELLS  A  MOTOR  VEHICLE  THAT  WAS 
RETURNED  TO  IT  PURSUANT  TO  ARTICLE  I5A  OF 
CHAPTER  20  OF  THE  GENERAL  STATUTES  OR  ANY  OTHER 
STATE'S  APPLICABLE  LAW,  THE  MANUFACTURER  SHALL 
DISCLOSE  THE  FACT  OF  RETURN  AND  THE  REASON  FOR 
RETURN  TO  THE  SUBSEQUENT  PURCHASER. 

The  General  Assembly  of  North  Carolina  enacts:  ■'5       '  '■■      -■• 

Section  1.      G.S.  20-351.3  reads  as  rewritten:  '     ■  ^  ■ 

"  §  20-351 .3.    Replacement  or  refund:  disclosure  requirement. 

(a)  If  the  manufacturer  is  unable,  after  a  reasonable  number  of 
attempts,  to  conform  the  motor  vehicle  to  any  express  warranty  by 
repairing  or  correcting,  or  arranging  for  the  repair  or  correction  of, 
any  defect  or  condition  or  series  of  defects  or  conditions  which 
substantially  impair  the  value  of  the  motor  vehicle  to  the  consumer, 
and  which  occurred  no  later  than  24  months  or  24,000  miles 
following  original  delivery  of  the  vehicle,  the  manufacturer  shall,  at 
the  option  of  the  consumer,  replace  the  vehicle  with  a  comparable  new 
motor  vehicle  or  accept  return  of  the  vehicle  from  the  consumer  and 
refund  to  the  consumer  the  following: 

(1)    The  full  contract  price  including,  but  not  limited  to.  charges 
for  undercoating,  dealer  preparation  and  transportation,  and 
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installed     options,     plus     the     non-refundable     portions     of 
extended  warranties  and  service  contracts; 

(2)  All  collateral  charges,  including  but  not  limited  to,  sales  tax, 
license  and  registration  fees,  and  similar  government 
charges; 

(3)  All  finance  charges  incurred  by  the  consumer  after  he  first 
reports  the  nonconformity  to  the  manufacturer,  its  agent,  or 
its  authorized  dealer;  and 

(4)  Any  incidental  damages  and  monetary  consequential 
damages,  less  a  reasonable  allowance  for  the  consumer's  use 
of  the  vehicle.  Refunds  shall  be  made  to  the  consumer,  and 
any  lienholders  as  their  interests  may  appear.  A  reasonable 
allowance  for  use  is  that  amount  directly  attributable  to  use 
by  the  consumer  prior  to  his  first  report  of  the 
nonconformity  to  the  manufacturer,  its  agent,  or  its 
authorized  dealer,  and  during  any  subsequent  period  when 
the  vehicle  is  not  out  of  service  because  of  repair. 
'Reasonable  allowance'  is  presumed  to  be  the  cash  price  of 
the  vehicle  multiplied  by  a  fraction  having  as  its  denominator 
100.000  miles  and  its  numerator  the  number  of  miles  on  the 
vehicle  attributed  to  the  consumer. 

(b)  If  a  manufacturer,  its  agent,  or  its  authorized  dealer  resells  a 
motor  vehicle  that  was  returned  pursuant  to  this  Article  or  any  other 
State's  applicable  law,  regardless  of  whether  there  was  any  judicial 
determination  that  the  motor  vehicle  had  any  defect  or  that  it  failed  to 
conform  to  all  express  warranties,  the  manufacturer,  its  agent,  or  its 
authorized  dealer  shall  disclose  to  the  subsequent  purchaser  prior  to 
the  sale: 

(1)  That  the  motor  vehicle  was  returned  pursuant  to  this  Article 
or  pursuant  to  the  applicable  law  of  any  other  State;  and 

(2)  The  defect  or  condition  or  series  of  defects  or  conditions 
which  substantially  impaired  the  value  of  the  motor  vehicle 
to  the  consumer. 

Any  subsequent  purchaser  who  purchases  the  motor  vehicle  for  resale 
with  notice  of  the  return,  shall  make  the  required  disclosures  to  any 
person  to  whom  he  resells  the  motor  vehicle." 

Sec.  2.     G.S.    20-351.1    is   amended   by   adding   the   following 
language  at  the  end  of  that  section: 

"(4)  'New  motor  vehicle'  means  a  motor  vehicle  for  which  a 
certificate  of  origin,  as  required  by  G.S.  20-52.1  or  a  similar 
requirement  in  another  state,  has  never  been  supplied  to  a  consumer, 
or  which  a  manufacturer,  its  agent,  or  its  authorized  dealer  states  in 
writing  is  being  sold  as  a  new  motor  vehicle." 
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Sec.  3.  This  act  siiall  become  effective  October  1,  1989,  and 
applies  to  resales  of  motor  vehicles  that  occur  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  April.  1989. 

H.B.  793  CHAPTER  44 

AN    ACT    TO    INCORPORATE    THE    TOWN    OF    FLETCHER, 
SUBJECT  TO  A  REFERENDUM. 

The  General  Assembly  of  Norih  Carolina  enacts:  '    ■■'•''"  '- 

Section  1.  A  Charter  for  the  Town  of  Fletcher  is  enacted  to 
read: 

"CHARTER  OF  THE  TOWN  OF  FLETCHER. 

"Chapter  I.  .     , 

"Incorporation  and  Corporate  Powers. 

"Section  1.1.  Incorporation  and  corporate  powers.  The  inhabitants 
of  the  Town  of  Fletcher  are  a  body  corporate  and  politic  under  the 
name  'Town  of  Fletcher'.  Under  that  name  they  have  all  the  powers, 
duties,  rights,  privileges,  and  immunities  conferred  and  imposed  upon 
cities  by  the  general  law  of  North  Carolina. 

"Chapter  II.  '      l  t,  .r 

"Corporate  Boundaries. 

"Sec.  2.1.  Town  boundaries,  (a)  Until  modified  in  accordance 
with  law,  the  boundaries  of  the  Town  of  Fletcher  are  as  follows: 
BEGINNING  at  a  point  in  the  center  of  Cane  Creek  where  said  creek 
is  intersected  by  the  eastern  margin  of  the  N.C.  Department  of 
Transportation's  right-of-way  of  Interstate  26;  thence  easterly,  running 
with  the  center  of  Cane  Creek  to  the  point  of  confluence  of  Hooper's 
Creek  with  Cane  Creek;  thence  continuing  easterly,  running  with  the 
center  of  Hooper's  Creek  to  a  point  where  said  creek  intersects  the 
southeastern  margin  of  State  Road  (SR)  1539  (Jackson  Road);  thence 
northeasterly,  running  with  the  southeastern  margin  of  SR  1539  to  its 
intersection  with  the  northeastern  margin  of  SR  1552  (Souther  Road, 
also  known  as  Youngblood  Loop  and  Burney  Mountain  Road);  Thence 
northwesterly  running  with  the  northeastern  margin  of  SR  1552  to  its 
intersection  with  the  northern  margin  of  SR  1553  (Hooper's  Creek 
Road);  Thence  westerly  running  with  the  northern  Margin  of  SR  1553 
to  its  intersection  with  the  northeastern  margin  of  SR  1552  (Burney 
Mountain  Road);  Thence  running  northwesterly  with  the  northeastern 
Margin  of  SR  1552  to  its  intersection  with  the  eastern  margin  of  SR 
1551  (Mills  Gap  Road);  Thence  northerly  running  with  the  eastern 
margin  of  SR  1551  to  its  intersection  with  the  amended  Buncombe- 
Henderson   County   boundary   line   as   established   by   an  Act  of  the 
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Legislature  of  Nortli  Carolina  in  1851.  (recorded  in  Laws  of  North 
Carolina.  1850-1851,  Chapter  XLV.  Page  113-114,  ratified  the  23rd 
day  of  January  1851):  Thence  westerly  running  with  the  amended 
Buncombe-Henderson  County  boundary  line  to  a  concrete  monument, 
the  terminus  of  the  first  call  of  the  Buncombe-Henderson  County 
boundary  line  as  established  by  House  Bill  1283,  (1959-Session  Laws, 
Chapter  1145.  ratified  the  18th  day  of  June,  1959);  Thence  running 
easterly  and  southerly  with  the  Buncombe-Henderson  County 
boundary  line  as  established  by  said  House  Bill  1283,  to  its 
intersection  with  the  eastern  Boundary  of  the  Interstate  26  right-of- 
way;  thence  southerly,  running  with  the  eastern  Boundary  of  the 
Interstate  26  right-of-way  to  its  intersection  with  the  Buncombe- 
Henderson  County  boundary  line  as  established  by  House  Bill  1283; 
thence  easterly  and  southerly,  running  with  the  Buncombe-Henderson 
County  boundary  line  as  established  by  House  Bill  1283,  to  its 
intersection  with  the  eastern  boundary  of  the  Interstate  26  right-of- 
way;  thence  southerly,  running  with  the  eastern  boundary  of  the 
Interstate  26  right-of-way  to  the  point  of  BEGINNING. 

(b)  Notwithstanding  Article  4A  of  Chapter  160A  of  the  General 
Statutes,  the  Town  of  Fletcher  may  not  annex  any  territory  within 
Buncombe  County. 

"Sec.  2.2.    Electoral  District  Boundaries. 

(a)  For  the  purpose  of  residence  of  members  of  the  Town  Council 
as  provided  in  section  3.2  of  this  Charter,  the  boundaries  of  electoral 
district  1  are  as  follows: 

BEGINNING  at  a  point  in  the  east  margin  of  Mills  Gap  Road  (SR 
1551)  at  its  intersection  with  the  Amended  Buncombe-Henderson 
County  line  as  established  by  an  Act  of  Legislature  of  North  Carolina 
in  1851  (recorded  in  Laws  of  North  Carolina,  1850-1851,  Chapter 
XLV  Page  1  13-1 14,  ratified  the  23rd  day  of  January  1851); 
Thence,  from  said  beginning  point,  westerly  with  the  Amended 
Buncombe-Henderson  County  line  to  a  point  in  the  west  line  of  Block 
4  of  Dade-Olina  Park,  Ref.  Plat  Cabinet  B,  Slide  45A,  Henderson 
County  Register  of  Deeds  Office,  the  same  being  the  east  line  of  the 
Calvary  Episcopal  Church  property: 

Thence  southerly  with  said  line  of  Dade-Olina  Park  and  Calvary 
Episcopal  Church  and  continuing  to  a  point  in  the  center  of  Old 
Airport  Road  (SR  1547); 

Thence    with    the    centerline    of   Old    Airport    Road    easterly    to    its 
intersection  with  the  centerline  of  Cane  Creek  Road  (SR  1545); 
Thence  with  the  centerline  of  Cane  Creek  Road  southerly  and  westerly 
to  a  point  over  the  center  of  the  centerline  of  Southern  Railway's  main 
line; 
Thence,    with    the    centerline    of    Southern    Railway's    main    line. 
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southerly  to  its  intersection  with  the  center  of  Cane  Creek; 

Thence  easterly  running  with  the  center  of  Cane  Creei<  to  the  point  of 

confluence  of  Hooper's  Creek  with  Cane  Creek; 

Thence  continuing  easterly  running  with  the  center  of  Hooper's  Creek 

to  a   point  where  said  creek  intersects   the  southeastern   margin  of 

Jackson  Road  (SR  1539); 

Thence    northeasterly,    running    with    the    southeastern    margin    of 

Jackson   Road    (SR    1539)   to   its   intersection   with   the   northeastern 

margin  of  Souther  Road,  also  known  as  Youngblood  Loop  and  Burney 

Mountain  Road  (SR  1552); 

Thence  northwesterly  running  with  the  northeastern  margin  of  Souther 

Road    (SR    1552)    to    its    intersection    with    the    northern    margin    of 

Hooper's  Creek  Road  (SR  1553); 

Thence  westerly  running  with  the  northern  margin  of  Hooper's  Creek 

Road  (SR   1553)  to  its  intersection  with  the  northeastern  margin  of 

Burney  Mountain  Road  (SR  1552); 

Thence  running  northwesterly  with  the  northeastern  margin  of  Burney 

Mountain  Road  (SR  1552)  to  its  intersection  with  the  eastern  margin 

of  Mills  Gap  Road  (SR  1551); 

Thence  northerly  running  with  the  eastern  margin  of  Mills  Gap  Road 

(SR  1551)  to  the  Point  of  Beginning. 

(b)  For  the  purpose  of  residence  of  members  of  the  Town  Council 
as  provided  in  section  3.2  of  this  Charter,  the  boundaries  of  electoral 
district  2  are  as  follows: 

BEGINNING  AT  a  point  in  the  Amended  Buncombe-Henderson 
County  line  as  established  by  an  Act  of  Legislature  of  North  Carolina 
in  1851  (recorded  in  Laws  of  North  Carolina,  1850-1851,  Chapter 
XL'V^,  page  113-114,  ratified  the  23rd  day  of  .January,  1851),  at  its 
intersection  with  the  west  line  of  Block  4  of  Dade-OIina  Park,  Ref. 
Plat  Cabinet  B.  Slide  45A,  Henderson  County  Register  of  Deeds 
Office,  the  same  being  the  east  line  of  the  Calvary  Episcopal  Church 
property; 

Thence  southerly  with  said  line  of  Dade-Olina  Park  and  Calvary 
Episcopal  Church  and  continuing  to  a  point  in  the  center  of  Old 
Airport  Road  (SR  1547); 

Thence    with    the    centerline    of  Old    Airport    Road    easterly    to    its 
intersection  with  the  centerline  of  Cane  Creek  Road  (SR  1545); 
Thence  with  the  centerline  of  Cane  Creek  Road  southerly  and  westerly 
to  a  point  over  the  center  of  the  centerline  of  Southern  Railway's  main 
line; 

Thence  with  the  centerline  of  Southern  Railway's  main  line  southerly 
to  its  intersection  with  the  center  of  Cane  Creek; 

Thence  with  the  center  of  Cane  Creek  westerly  crossing  U.  S. 
Highway   No.    25   to   the   point  of  confluence   of  Cane  Creek  with 
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Westfeldt  Branch. 

Thence    northerly    with    the    center    of    Westfeldt    Branch    to    its 

intersection  with  the  centerline  of  Fanning  Bridge  Road  (SR  1358); 

Thence  westerly  and  northerly  with  the  centerline  of  Fanning  Bridge 

Road  to  its  intersection  with  St.  John's  Road  (SR  1361); 

Thence    northerly    with    the    centerline    of   St.    John's    Road    to    its 

intersection  with  U.S.  25; 

Thence  northerly  with  the  centerline  of  U.  S.  25  to  its  intersection 

with  the  aforementioned  Amended  Buncombe-Henderson  County  line; 

Thence  easterly  with  the  Amended  Buncombe-Henderson  County  line 

to  the  Point  of  Beginning. 

(c)  For  the  purpose  of  residence  of  members  of  the  Town  Council 
as  provided  in  section  3.2  of  this  Charter,  the  boundaries  of  electoral 
district  3  are  as  follows: 

BEGINNING  at  a  point  in  the  center  of  Cane  Creek  where  said  creek 

is  intersected  by  the  eastern  margin  of  the  North  Carolina  Department 

of  Transportation  right-of-way  of  Interstate  26; 

Thence  easterly,  running  with  the  center  of  Cane  Creek  to  the  point  of 

confluence  of  Westfeldt  Branch; 

Thence  northerly  with  the  center  of  said  branch  to  its  intersection  with 

the  centerline  of  Fanning  Bridge  Road; 

Thence  westerly  with  the  centerline  of  Fanning  Bridge  Road  to  its 

intersection  with  the  Buncombe-Henderson  County  line  as  established 

by  House  Bill   1283  (1959-Session  Laws.  Chapter  1145,  ratified  the 

18th  day  of  June.  1959); 

Thence  southerly  with  said  Buncombe-Henderson  County  line  to  its 

intersection    with    the    eastern    boundary    of    the    North    Carolina 

Department  of  Transportation's  right-of-way  of  Interstate  26; 

Thence  southerly  with  said  right-of-way  to  the  Point  of  Beginning. 

(d)  For  the  purpose  of  residence  of  members  of  the  Town  Council 
as  provided  in  section  3.2  of  this  Charter,  the  boundaries  of  electoral 
district  4  are  as  follows: 

BEGINNING  at  a  point  in  the  centerline  of  U.S.  25  at  its  intersection 
with  the  amended  Buncombe-Henderson  County  Line  as  established 
by  an  Act  of  Legislature  of  North  Carolina  in  1851  (recorded  in  Laws 
of  North  Carolina  1850-1851,  Chapter  XLV,  Page  113-114,  ratified 
the  23rd  day  of  January.  1851); 

Thence  southerly  with  the  centerline  of  U.S.  25  to  its  intersection  with 
the  centerline  of  St.  John's  Road  (SR  1361); 

Thence    southerly    with    the    centerline    of   St.    John's    Road    to    its 
intersection  with  the  centerline  of  Fanning  Bridge  Road  (SR  1358); 
Thence  westerly  with  the  centerline  of  Fanning  Bridge  Road  to  the 
Buncombe-Henderson  County  Line  as  established  by  House  Bill  1283. 
(1959-Session   Laws.   Chapter    1145.    ratified   the   18th   day  of  June, 
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1959);  •  '  '      •   ■■'■ 

Thence  northerly  and  westerly  running  with  said  Buncombe- 
Henderson  County  line  as  established  by  House  Bill  1283  to  its 
intersection  with  the  eastern  boundary  of  the  right-of-way  of  Interstate 
26; 

Thence  northerly  with  the  eastern  boundary  of  the  right-of-way  of 
Interstate  26  to  its  intersection  with  the  Buncombe-Henderson  County 
line  as  established  by  House  Bill  1283; 

Thence  with  the  Buncombe-Henderson  County  line  as  established  by 
House  Bill  1283  northerly  and  westerly  to  a  concrete  monument,  the 
terminus  of  the  first  call  of  the  Buncombe-Henderson  boundary  line 
as  established  by  House  Bill  1283,  said  monument  standing  in  the 
amended  Buncombe-Henderson  County  line  aforementioned; 
Thence  easterly  with  said  Amended  Buncombe-Henderson  County  line 
to  the  Point  of  Beginning. 

(e)  The  boundaries  of  the  electoral  districts  may  be  adjusted  as 
provided  by  G.S.  160A-23  after  annexations  and  after  the  decennial 
federal  census. 

"Chapter  III.  '     >:  ,      '      "t.  *     r 

"Governing  Body. 

"Sec.  3.1.  Structure  of  governing  body;  number  of  members.  The 
governing  body  of  the  Town  of  Fletcher  is  the  Town  Council,  which 
has  four  members,  and  the  Mayor. 

"Sec.  3.2.  Manner  of  electing  board.  The  Town  is  divided  into 
four  electoral  districts,  and  each  is  represented  on  the  Council  by  one 
member.  The  qualified  voters  of  the  entire  Town  nominate  and  elect 
the  members  of  the  Council.  To  be  eligible  for  election  to  the 
council,  a  person  must  reside  in  the  district  of  the  office  sought. 

"Sec.  3.3.  Term  of  office  of  Council  members.  Members  of  the 
Town  Council  are  elected  to  four-year  terms,  except  at  the  initial 
election  in  1989.  the  two  highest  vote  getters  who  are  elected  to 
district  seats  shall  be  elected  to  four-year  terms,  and  the  next  two 
highest  vote-getters  elected  to  district  seats  shall  be  elected  to  two-year 
terms.  In  1991  and  quadrennially  thereafter,  two  members  of  the 
Council  shall  be  elected  for  four-year  terms.  In  1993  and 
quadrennially  thereafter,  two  members  of  the  Council  shall  be  elected 
for  four-year  terms. 

"Sec.  3.4.  Selection  of  Mayor;  term  of  office.  The  qualified  voters 
of  the  entire  town  nominate  and  elect  the  Mayor.  A  mayor  shall  be 
elected  in  1989  and  quadrennially  thereafter  for  a  four-year  term. 

"Chapter  IV. 
"Elections. 

"Sec.  4.1.  Conduct  of  Town  elections.  The  Town  Council  and 
Mayor    shall    be    elected    on    a    nonpartisan    basis    and    the    results 
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determined  by  the  primary  method  as  provided  by  G.S.  163-294; 
provided  that  if  the  City  of  Hendersonviile  is  scheduled  to  hold  a 
primary  on  the  sixth  Tuesday  before  the  election  under  G.S. 
163-279(a)(2),  the  nonpartisan  primary  in  the  Town  of  Fletcher  shall 
be  on  that  date. 

"Chapter  V. 
"Administration. 

"Sec.  5.1.  Mayor-Council  plan.  The  Town  of  Fletcher  operates 
under  the  Mayor-Council  plan  as  provided  by  Part  3  of  Article  7  of 
Chapter  160A  of  the  General  Statutes. 

"Sec.  5.2.  Board  and  Commissions.  The  Town  Council  may 
appoint  such  commissions  and  committees  as  it  deems  necessary  or 
advisable  in  providing  local  governmental  service  to  the  Town. 

"Sec.  5.3.  Streets.  The  Town  Council  may  contract  with  the  North 
Carolina  Department  of  Transportation  for  street  maintenance. 

"Sec.  5.4.  Fire  protection.  The  Town  shall  contract  with  Fletcher 
Fire  and  Rescue  for  fire  and  rescue  purposes,  as  long  as  Fletcher  Fire 
and  Rescue  is  capable  of  providing  such  services,  under  an  agreed 
upon  contract. 

"Sec.  5.5.  Police  Protection.  The  Town  of  Fletcher  may  contract 
with  the  Henderson  County  Board  of  Commissioners  to  set  up  a 
special  force  of  the  Sheriffs  Department  to  provide  police  protection 
within  the  Town.  That  contract  may  call  for  at  least  six  such  officers 
to  be  assigned  to  provide  police  protection  to  the  Town." 

Sec.  2.  From  and  after  July  1,  1989.  the  citizens  and  property 
in  the  Town  of  Fletcher  shall  be  subject  to  municipal  taxes  levied  for 
the  year  beginning  July  I,  1989.  and  for  that  purpose  the  Town  shall 
obtain  from  Henderson  County  a  record  of  property  in  the  area  herein 
incorporated  which  was  listed  for  taxes  as  of  January  1,  1989.  and  the 
businesses  in  the  Town  shall  be  liable  for  privilege  license  tax  from 
the  effective  date  of  the  privilege  license  tax  ordinance.  The  Town 
may  adopt  a  budget  ordinance  for  fiscal  year  1989-90  without 
following  the  timetable  in  the  Local  Government  Budget  and  Fiscal 
Control  Act,  but  shall  follow  the  sequence  of  actions  in  the  spirit  of 
the  act  insofar  as  is  practical.  If  ad  valorem  taxes  for  fiscal  year 
1989-90  are  adopted  after  August  1.  1989.  they  shall  become  due  and 
payable  at  par  90  days  after  the  adoption  of  the  ordinance  levying 
them,  and  thereafter  as  if  they  had  been  due  on  September  1.  1989,  in 
accordance  with  the  schedule  in  G.S.  105-360. 

Sec.  3.  (a)  Until  members  of  the  Town  Council  are  elected  in 
1989  in  accordance  with  the  Town  Charter  and  the  law  of  North 
Carolina.  Harold  Conner.  Byron  Terrell.  Sara  Waechter.  and  John 
Parris,  Sr.  shall  serve  as  members  of  the  Town  Council. 
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(b)  Until  a  Mayor  is  elected  in  1989,  the  Council  shall  elect  a 
chairman  from  its  membership  who  shall  have  the  powers  of  a  Mayor 
provided  by  general  law,  but  may  vote  on  all  issues  before  the 
Council. 

Sec.  4.  (a)  The  Henderson  County  Board  of  Elections  shall 
conduct  an  election  on  a  date  set  by  it,  to  be  not  less  than  60  nor 
more  than  120  days  after  the  date  of  ratification  of  this  act,  for  the 
purpose  of  submission  to  the  qualified  voters  of  the  area  described  in 
Section  2.1  of  the  Charter  of  Fletcher,  the  question  of  whether  or  not 
such  area  shall  be  incorporated  as  Fletcher.  Registration  for  the 
election  shall  be  conducted  in  accordance  with  G.S.  163-288.2. 

(b)    In  the  election,  the  question  on  the  ballot  shall  be:  ■;■';?( 

"[  ]  FOR  Incorporation  of  Fletcher  V;     -  ? 

[]  AGAINST  Incorporation  of  Fletcher".  '  ' 

Sec.  5.  In  such  election,  if  a  majority  of  the  votes  cast  are  not 
cast  "FOR  Incorporation  of  Fletcher",  then  Sections  1  through  3  of 
this  act  shall  have  no  force  and  effect. 

Sec.  6.  In  such  election,  if  a  majority  of  the  votes  cast  shall  be 
cast  "FOR  Incorporation  of  Fletcher"  then  Sections  1  through  3  of 
this  act  shall  become  effective  on  the  date  that  the  Henderson  County 
Board  of  Elections  determines  the  result  of  the  election.  The 
Henderson  County  Board  of  Elections  may  modify  the  filing  period  for 
the  1989  regular  Town  Council  and  mayoral  election  if  the  date  of 
certification  of  the  election  results  is  after  the  date  that  filing  should 
have  opened  under  general  law.  ...... 

Sec.  7.     This  act  is  effective  upon  ratification.  "    "       '  " 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  April,  1989. 

SB.  201         .  CHAPTER  45  5        . 

.1.1  ,        .   .     •.       .-Vi*.   ..  :.    .   ! 

AN  ACT  TO  PERMIT  THE  SALE  OF  PROPERTY  BY  THE  CITY 
OF  SANFORD  PURSUANT  TO  THE  NEGOTIATED  OFFER 
AND  UPSET  BID  PROCEDURE  SUBJECT  TO  SPECIFIED 
RESTRICTIONS  ON  THE  USE  OF  THE  PROPERTY  SOLD. 

Whereas,  the  City  of  Sanford  owns  an  approximately  20-acre 
parcel  of  property  that  is  declared  to  be  surplusage  and  no  longer 
necessary  for  the  performance  of  any  governmental  or  proprietary 
function  of  the  City;  and 

Whereas,  the  City  deems  it  to  be  in  the  public  interest  to  sell  the 
property  and  wants  to  ensure  that  the  property  is  used  for  purposes 
acceptable  to  the  City;  and 
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Whereas,  the  City  desires  to  negotiate  with  a  potential  purchaser 
of  the  property  certain  terms  and  conditions  of  sale  and  restrictions  on 
development  of  the  property  that  are  satisfactory  to  the  City;  and 

Whereas,  the  City  desires  that  the  ultimate  purchaser  of  the 
property  be  bound  to  abide  by  those  terms,  conditions  and  restrictions; 
Now,  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  any  other  provisions  of  law,  the 
City  of  Sanford  is  authorized  to  sell  property  pursuant  to  the  negotiated 
offer  and  upset  bid  procedure  set  forth  in  G.S.  160A-269  subject  to 
specified  restrictions  on  the  development  of  the  property,  which 
restrictions  shall  be  included  as  part  of  the  negotiated  offer  and  shall 
be  binding  upon  the  ultimate  purchaser  of  the  property,  whether  the 
original  offeror  or  an  upset  bidder. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  April.  1989. 

S.B.  403  CHAPTER  46 

AN  ACT  TO  PERMIT  ONE  PUBLIC  SCHOOL  EMPLOYEE  TO  BE 
APPOINTED  TO  THE  STATE  BOARD  OF  EDUCATION. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      G.S.  1 15C- 10  reads  as  rewritten: 
"§  I15C-10.  Appointment  of  Board. 

The  State  Board  of  Education  shall  consist  of  the  Lieutenant 
Governor,  the  State  Treasurer,  and  1 1  members  appointed  by  the 
Governor,  subject  to  confirmation  by  the  General  Assembly  in  joint 
session.  No-  Not  more  than  one  public  school  employee  paid  from 
State  or  local  funds  or  his  spouse,  may  serve  as  an  appointive  member 
of  the  State  Board  of  Education.  No  spouse  of  any  public  school 
employee  paid  from  State  or  local  funds  and  no  employee  of  the 
Department  of  Public  Instruction  or  his  spouse,  may  serve  as  an 
appointive  member  of  the  State  Board  of  Education.  Of  the  appointive 
members  of  the  State  Board  of  Education,  one  shall  be  appointed  from 
each  of  the  eight  educational  districts  and  three  shall  be  appointed  as 
members  at  large.  Appointments  shall  be  for  terms  of  eight  years  and 
shall  be  made  in  four  classes.  Appointments  to  fill  vacancies  shall  be 
made  by  the  Governor  for  the  unexpired  terms  and  shall  not  be 
subject  to  confirmation. 

The  Governor  shall  transmit  to  the  presiding  officers  of  the  Senate 
and  the  House  of  Representatives,  on  or  before  the  sixtieth  legislative 
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day  of  the  General  Assembly,  the  names  of  the  persons  appointed  by 
him  and  submitted  to  the  General  Assembly  for  confirmation; 
thereafter,  pursuant  to  joint  resolution,  the  Senate  and  the  House  of 
Representatives  shall  meet  in  joint  session  for  consideration  of  an 
action  upon  such  appointments." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  April,  1989. 

H.B.  21  CHAPTER  47  '  P 

AN  ACT  TO  CHANGE  THE  COMPOSITION  OF  THE  NORTH 
CAROLINA  COUNCIL  ON  THE  HOLOCAUST. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143B-216.21  reads  as  rewritten: 
"§  I43B-2I6.2I .  Membership:  selection:  quorum. 

The  Council  shall  consist  of  24  members,  eight  six  appointed  by  the 
Governor,  eight  six  appointed  by  the  President  of  the  Senate,  -aed  eight 
six  appointed  by  the  Speaker  of  the  House  of  Representatives,  and  six 
appointed  by  the  other  18  members.  Members  shall  be  appointed  in 
1985  for  two-year  terms  to  begin  July  1,  1985.  In  1987  and  biennially 
thereafter,  successors  shall  be  appointed  for  two-year  terms.  The  six 
at-large  appointments  shall  be  made  by  the  Council  at  its  first  meeting 
after  July  1  of  each  odd-numbered  year.  To  be  eligible  for 
appointment  as  an  at-large  member,  a  person  must  either  be  a 
survivor  of  the  Holocaust  or  a  first-generation  lineal  descendant  of 
such  person.  A  majority  of  the  members  shall  constitute  a  quorum  for 
the  transaction  of  business." 

Sec.  2.  This  act  shall  become  effective  with  respect  to 
appointments  made  for  terms  beginning  on  or  after  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  April,  1989. 

H.B.  283  CHAPTER48  >  ^ 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
GREENSBORO  WITH  RESPECT  TO  LEASE  OF  REAL 
PROPERTY  AND  SALE  OF  PERSONAL  PROPERTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  4.125(c)  of  the  Charter  of  the  City  of 
Greensboro,  as  set  forth  in  Section  1  of  Chapter  1137.  Session  Laws 
of  1959,  as  amended  by  Section  8  of  Chapter  74.  Session  Laws  of 
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1967,  and  as  rewritten  by  Section  18  of  Chapter  213.  Session  Laws  of 
1973,  reads  as  rewritten: 

"(c)  The  City  Manager  shall  have  the  authority,  under  rules  and 
regulations  approved  by  the  City  Council,  to  lease,  either  as  lessor  or 
lessee,  privately  or  publicly,  any  vacant  land  or  any  structure  owned 
by  or  needed  by  the  City  for  a  period  of  not  exceeding  three  seven 
years  and  at  a  rental  to  be  determined  by  the  City  Manager  to  be  the 
fair  rental  value  of  the  property." 

Sec.  2.  Section  4. 121  of  the  Charter  of  the  City  of  Greensboro, 
as  set  forth  in  Section  1  of  Chapter  1137.  Session  Laws  of  1959,  is 
amended  by  deleting  "twenty-five  hundred  dollars  ($2500.00)"  both 
times  it  appears  and  substituting  "ten  thousand  dollars  ($10,000)". 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  April.  1989. 

S.B.  152  CHAPTER  49 

■':  f'. 

AN  ACT  TO  ALLOW  CITY  MANAGERS  TO  SERVE  ON 
COUNTY  BOARDS  OF  EDUCATION  IN  COUNTIES  WITH 
SMALL  POPULATIONS. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.      G.S.  160A-147  reads  as  rewritten: 
"§    160A-147.    Appointment    of  city    manager,    manager;    dual    office 
holding. 

(a)  In  cities  whose  charters  provide  for  the  council-manager  form  of 
government,  the  council  shall  appoint  a  city  manager  to  serve  at  its 
pleasure.  The  manager  shall  be  appointed  solely  on  the  basis  of  his 
executive  and  administrative  qualifications.  He  need  not  be  a  resident 
of  the  city  or  State  at  the  time  of  his  appointment.  The  office  of  city 
manager  is  hereby  declared  to  be  an  office  that  may  be  held 
concurrently  with  other  appointive  (but  not  elective)  offices  pursuant  to 
Article  VI,  Sec.  9,  of  the  Constitution. 

(b)  Notwithstanding  the  provisions  of  subsection  (a),  a  city 
manager  may  serve  on  a  county  board  of  education  which  is  elected 
on  a  non-partisan  basis  if  the  following  criteria  are  met: 

(1)  The  population   of  the  city  by  which  the  city  manager  is 
employed  does  not  exceed  10.000; 

(2)  The  city  is  located  in  two  counties:  and 

(3)  The  population   of  the  county   in   which   the  city  manager 
resides  does  not  exceed  40.000. 

The  population  figures  shall  be  according  to  the  latest  United  States 
decennial  figures  issued  at  the  time  the  second  office  is  assumed.    If 
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census  Figures  issued  after  the  second  office  is  assumed  increase  the 
city  or  county  population  beyond  the  limits  of  this  subsection,  the  city 
manager  may  complete  the  term  on  the  county  board  of  education 
which  he  is  then  serving." 

Sec.  2.  Whenever  a  city  manager  has  served  on  a  county  board 
of  education  consistent  with  the  requirements  set  forth  in  G.S.  160A- 
147(b)  as  enacted  by  Section  1  of  this  act,  provided  that  such  dual 
office  holding  commenced  no  earlier  than  January  1,  1984.  that 
person  may  continue  to  serve  in  such  dual  capacity  and  shall  not  be 
deemed  to  have  given  up  the  first  office  upon  assumption  of  the  second 
office.  Actions  of  neither  the  county  board  of  education  nor  the  city 
shall  be  invalid  because  of  the  dual  office  holding  permitted  or 
validated  by  this  act. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  April.  1989. 

S.B.  186  CHAPTER  50 

AN  ACT  TO  AUTHORIZE  THE  STATE  BUILDING 
COMMISSION  TO  ADOPT  RULES  REGARDING  THE 
QUALIFICATIONS  AND  EXPERIENCE  OF  CONSULTANTS 
SELECTED  FOR  CAPITAL  IMPROVEMENT  PROJECTS,  AND 
TO  CLARIFY  THE  REQUIREMENT  THAT  A  DESIGNER  FOR 
PROJECTS  BE  SELECTED  WITHIN  60  DAYS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-135.26(1)  reads  as  rewritten: 

"  §  143-135.26.    Powers  and  duties  of  the  Commission. 
The  State  Building  Commission  shall  have  the  following  powers  and 

duties   with   regard  to  the   State's   capital   facilities   development  and 

management  program: 

(1)  To  adopt  rules  establishing  standard  procedures  and  criteria 
to  assure  that  the  designer  selected  for  each  State  capital 
improvement  project  and  the  consultant  selected  for  planning 
and  studies  of  an  architectural  and  engineering  nature 
associated  with  a  capital  improvement  project  or  a  future 
capital  improvement  project  has  the  qualifications  and 
experience  necessary  for  that  capital  improvement  project. 
project  or  the  proposed  planning  or  study  project.  The  rules 
shall  provide  that  the  State  Building  Commission,  after 
consulting    with    the    funded    agency,    is    responsible    and 

;   :.  accountable  for  the  final  selection  of  the  designer  and  the 

final  selection   of  the  consultant  except  when  the  General 

110 


Session  Laws  -  1989  CHAPTER  51 

Assembly  or  The  University  of  North  Carolina  is  the  funded 
agency.  When  the  General  Assembly  is  the  funded  agency, 
the  Legislative  Services  Commission  is  responsible  and 
accountable  for  the  final  selection  of  the  designer,  designer 
and  the  final  selection  of  the  consultant,  and  when  the 
University  is  the  funded  agency,  it  shall  be  subject  to  the 
rules  adopted  hereunder,  except  it  is  responsible  and 
accountable  for  the  final  selection  of  the  designer,  designer 
and  the  final  selection  of  the  consultant.  All  designers  and 
consultants  shall  be  selected  within  60  days  of  the  date  funds 
are  appropriated  for  a  project  by  the  General  Assembly. 
Assembly  or  the  date  of  project  authorization  by  the  Director 
of  the  Budget;  provided,  however,  the  State  Building 
Commission  may  grant  an  exception  to  this  requirement 
upon  written  request  of  the  funded  agency  if  (i)  no  site  was 
selected  for  the  project  before  the  funds  were  appropriated  or 
(ii)  funds  were  appropriated  for  advance  planning  only. 

The  State  Building  Commission   shall   submit  a  written 
report  to  the  Joint  Legislative  Commission  on  Governmental 
Operations  on  the  Commission's  selection  of  a  designer  for  a 
project  within  30  days  of  selecting  the  designer." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  April.  1989. 

H.B.  36  CHAPTERS! 

AN  ACT  TO  REQUIRE  THAT  CUMULATIVE  IMPACT  BE 
CONSIDERED  PRIOR  TO  ISSUING  CAMA  WATER 
POLLUTION  CONTROL  PERMITS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.  1 13A- 120(a)  reads  as  rewritten: 
"(a)  The  responsible  official  or  body  shall  deny  an  application  for  a 
permit  upon  finding: 

(1)  In  the  case  of  coastal  wetlands,  that  the  development  would 
contravene  an  order  that  has  been  or  could  be  issued 
pursuant  to  G.S.  113-230. 

(2)  In  the  case  of  estuarine  waters,  that  a  permit  for  the 
development  would  be  denied  pursuant  to  G.S.  1 13-229(e). 

(3)  In  the  case  of  a  renewable  resource  area,  that  the 
development  will  result  in  loss  or  significant  reduction  of 
continued  long-range  productivity  that  would  jeopardize  one 

.  or  more  of  the  water,  food  or  fiber  requirements  of  more 
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than    local    concern    identified    in    paragraphs    a    to   c    of 
subsection  (b)(3)  ofG.S.  II3A-1I3. 

(4)  In  the  case  of  a  fragile  or  historic  area,  or  other  area 
containing  environmental  or  natural  resources  of  more  than 
local  significance,  that  the  development  will  result  in  major 
or  irreversible  damage  to  one  or  more  of  the  historic, 
cultural,  scientific,  environmental  or  scenic  values  or 
natural  systems  identified  in  paragraphs  a  to  h  of  subsection 
(b)(4)  of  G.S.  1I3A-1I3. 

(5)  In  the  case  of  areas  covered  by  G.S.  1 1 3A- 11 3(b)(5).  that 
the  development  will  jeopardize  the  public  rights  or 
interests  specified  in  said  subdivision. 

(6)  In  the  case  of  natural  hazard  areas,  that  the  development 
would  occur  in  one  or  more  of  the  areas  identified  in 
paragraphs  a  to  e  of  subsection  (b)(6)  [of  G.S.  113A-113] 
in  such  a  manner  as  to  unreasonably  endanger  life  or 
property. 

(7)  In  the  case  of  areas  which  are  or  may  be  impacted  by  key 
facilities,  that  the  development  is  inconsistent  with  the  State 
guidelines  or  the  local  land-use  plans,  or  would  contravene 
any  of  the  provisions  of  subdivisions  (1)  to  (6)  of  this 
subsection. 

(8)  In  any  case,  that  the  development  is  inconsistent  with  the 
State  guidelines  or  the  local  land-use  plans. 

(9)  In  any  case,  that  considering  engineering  requirements  and 
all  economic  costs  there  is  a  practicable  alternative  that 
would  accomplish  the  overall  project  purposes  with  less 
adverse  impact  on  the  public  resources. 

(10)  In  any  case,  that  the  proposed  development  would 
contribute  to  cumulative  effects  that  would  be  inconsistent 
with  the  guidelines  set  forth  in  subdivisions  (1)  through 
(9).  Cumulative  effects  are  impacts  attributable  to  the 
collective  effects  of  a  number  of  projects  and  include  the 
effects  of  additional  projects  similar  to  the  requested  permit 
in  areas  available  for  development  in  the  vicinity. " 

Sec.  2.  G.S.  143-215. 1(b)  reads  as  rewritten: 
"(b)  Commission's  Power  as  to  Permits.  —  The  Commission  shall 
act  on  all  permits  so  as  to  prevent,  so  far  as  reasonably  possible, 
considering  relevant  standards  under  State  and  federal  laws,  any 
significant  increase  in  pollution  of  the  waters  of  the  State  from  any 
new  or  enlarged  sources.  The  Commission  shall  also  act  on  all 
permits  so  as  to  prevent  violation  of  water  quality  standards  due  to  the 
cumulative  effects  of  permit  decisions.  Cumulative  effects  are  impacts 
attributable  to  the  collective  effects  of  a  number  of  projects  and  include 
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the  effects  of  additional  projects  similar  to  the  requested  permit  in 
areas  available  for  development  in  the  vicinity.  All  permit  decisions 
shall  require  that  the  practicable  waste  treatment  and  disposal 
alternative  with  the  least  adverse  impact  on  the  environment  be 
utilized. 

The  Commission  shall  have  the  power: 

(1)  To  grant  a  permit  with  such  conditions  attached  as  the 
Commission  believes  necessary  to  achieve  the  purposes  of 
this  Article; 
(la)  To  require  that  an  applicant  satisfy  the  Commission  that  the 
applicant,  or  any  parent  or  subsidiary  corporation  if  the 
applicant  is  a  corporation: 

a.  Is  financially  qualified  to  carry  out  the  activity  for 
which  the  permit  is  required  under  subsection  (a):  and 

b.  Has  substantially  complied  with  the  effluent  standards 
and  limitations  and  waste  management  treatment 
practices  applicable  to  any  activity  in  which  the 
applicant   has    previously   engaged,    and    has    been    in 

:  v         substantial    compliance   with    other    federal    and    state 
laws,  regulations,  and  rules  for  the  protection  of  the 
environment: 
(3)      To  modify  or  revoke  any  permit  upon   not  less  than  60 
days'  written  notice  to  any  person  affected. 
No  permit  shall  be  denied  and  no  condition  shall  be  attached  to  the 
permit,    except   when    the    Commission    finds    such    denial    or    such 
conditions  necessary  to  effectuate  the  purposes  of  this  Article." 

Sec.  2.  This  act  shall  become  effective  July  1.  1989,  and  shall 
apply  to  permits  issued  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  April,  1989. 

H.B.  69  CHAPTER  52 

AN  ACT  TO  REQUIRE  THE  DIVISION  OF  AGING  TO  SUBMIT 
TO  THE  GENERAL  ASSEMBLY  A  REGULARLY  UPDATED 
PLAN  FOR  SERVING  OLDER  ADULTS.  - 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Division  of  Aging.  Department  of  Human 
Resources  shall  submit  a  regularly  updated  plan  to  the  General 
Assembly  by  March  I  of  every  odd-numbered  year.  Beginning  March 
1,  1991.  a  summary  plan  for  serving  older  adults  shall  be  submitted 
but  the  full  plan  only  for  1991  shall  be  submitted  to  the  General 
Assembly  by  July  1.  1991.    This  plan  shall  include: 
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(1)  A  detailed  analysis  of  the  needs  of  older  adults  in  North 
Carolina,  based  on  existing  available  data,  including 
demographic,  geographic,  health,  social,  economical,  and 
other  pertinent  indicators; 

(2)  A  clear  statement  of  the  goals  of  the  State's  long-term  public 
policy  on  aging; 

(3)  An  analysis  of  services  currently  provided  and  an  analysis  of 
additional  services  needed;  and 

(4)  Specific  implementation  recommendations  on  expansion  and 
funding  of  current  and  additional  services  and  services 
levels. 

No  additional  appropriations  are  required  by  this  act. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  April.  1989. 

H.B.  41  CHAPTER  53 

AN  ACT  TO  REQUIRE  PUBLIC  NOTICE  WHEN  A 
SIGNIFICANT  MODIFICATION  IS  PROPOSED  TO  A  MAJOR 
CAMA  PERMIT  APPLICATION  OR  TO  A  PREVIOUSLY 
ISSUED  MAJOR  CAMA  PERMIT. 

The  General  Assembly  of  North  Carolina  enacts:  '->     ^  ' 

Section  1.  G.S.  I13A-I19(b)  reads  as  rewritten: 
"(b)  Upon  receipt  of  ««  any  application,  a  significant  modification 
to  an  application  for  a  major  permit,  or  an  application  to  modify 
substantially  a  previously  issued  major  permit,  the  Secretary  shall 
issue  public  notice  of  the  proposed  development  (i)  by  mailing  a  copy 
of  the  application,  application  or  modification,  or  a  brief  description 
thereof  together  with  a  statement  indicating  where  a  detailed  copy  of 
the  proposed  development  may  be  inspected,  to  any  citizen  or  group 
which  has  filed  a  request  to  be  notified  of  the  proposed  development, 
and  to  any  interested  State  agency;  (ii)  by  posting  or  causing  to  be 
posted  a  notice  at  the  location  of  the  proposed  development  stating  that 
an  .appikatiott  application,  a  modification  of  an  application  for  a  major 
permit,  or  an  application  to  modify  a  previously  issued  major  permit 
for  development  has  been  made,  where  the  application  or  modification 
may  be  inspected,  and  the  time  period  for  comments;  and  (iii)  by 
publishing  notice  of  the  application  or  modification  at  least  once  in 
one  newspaper  of  genera!  circulation  in  the  county  or  counties 
wherein  the  development  would  be  located  at  least  20  days  before  final 
action  on  a  major  permit  and  at  least  seven  days  before  final  action  on 
a  permit  under  G.S.  113A-121  or  before  the  beginning  of  the  hearing 
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on  a  permit  under  G.S.  1I3A-122.  The  notice  shall  set  out  that  any 
comments  on  the  development  should  be  submitted  to  the  Secretary  by 
a  specified  date,  not  to  exceed  less  than  15  days  from  the  date  of  the 
newspaper  publication  of  the  notice,  notice  or  15  days  after  mailing  of 
the  mailed  notice,  whichever  is  later.  Public  notice  under  this 
subsection  is  mandatory, —  mandatory,  except  for  a  proposed 
modification  to  an  application  for  a  minor  permit  or  proposed 
modification  of  a  previously  issued  minor  permit  that  does  not 
substantially  alter  the  original  project. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  April,  1989. 

H.B.  219  CHAPTER  54 

AN  ACT  TO  RESTRICT  REVIEW  AND  RENEWAL  OF  ANNUAL 
OVERWEIGHT  PERMITS  TO  ONCE  ANNUALLY. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  G.S.  20-119  is  amended  by  adding  a  new 
subsection  to  read: 

"(bl)  Neither  the  Department  nor  the  Board  may  require  review  or 
renewal  of  annual  permits,  with  or  without  fee,  more  than  once  per 
calendar  year." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  April,  1989. 

H.B.  254  CHAPTER  55 

AN  ACT  TO  CORRECT  AN  INADVERTENT  REPEAL,  AND  TO 
VALIDATE  ACTS  OF  THE  CITY  OF  MOUNT  AIRY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  4(a)(12)  of  Chapter  112,  Session  Laws  of 
1967,  is  amended  by  deleting  "Chapter  160,  Private  Laws  of  1925", 
and  inserting  "Chapter  180,  Private  Laws  of  1925". 

Sec.  2.  Section  1  of  this  act  revives  as  of  March  29,  1967, 
Chapter  160.  Private  Laws  of  1925.  as  amended  as  of  that  date. 

Sec.  3.  (a)  Any  and  all  official  acts,  actions,  expenditures  and 
levies  of  taxes  or  assessments  by  the  Mayor  and  Board  of 
Commissioners  of  the  City  of  Mount  Airy  since  March  29.  1967,  are 
hereby  ratified,  validated  and  confirmed  to  the  extent  that  Section 
4(a)(12)    of    Chapter     112.    Session    Laws    of    1967.    might    have 
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invalidated  them. 

(b)  All  elections,  and  the  results  thereof,  previously  held  in  and 
for  the  City  of  Mount  Airy  are  hereby  validated. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  April,  1989.  , 

S.B.  37      i^:-:     ^l}..r.         CHAPTER  56      ''' r'V,''-   /■  '~^^' ■■'-.'.    l\--il 

AN  ACT  TO  ALLOW  BUDGET  TRANSFERS  TO  FULLY  FUND 
THE  LEGISLATIVE  TUITION  GRANT  PROGRAM  AND  THE 
CONTRACTUAL  SCHOLARSHIP  GRANT  PROGRAM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Director  of  the  Budget  is  authorized  to  approve 
transfers  among  the  1988-89  General  Fund  appropriations  to  The 
University  of  North  Carolina  Board  of  Governors  in  order  to  provide 
full  funding  for  both  the  Legislative  Tuition  Grant  Program  and  the 
Contractual  Scholarship  Grant  Program  in  accordance  with  the 
provisions  of  G.S.  116-19,  G.S.  116-21,  G.S.  116-22  and  Sections  93 
and  94  of  Chapter  830.  1987  Session  Laws. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  April,  1989. 

S.B.  200        .:  CHAPTER  57 

AN  ACT  TO  INCORPORATE  THE  TOWN  OF  SNEADS  FERRY. 

The  General  Assetnbly  of  North  Carolina  enacts: 

Section  1.  A  Charter  for  the  Town  of  Sneads  Ferry  is  enacted 
to  read: 

"CHARTER  OF  THE  TOWN  OF  SNEADS  FERRY. 
"Chapter  I. 
"Incorporation  and  Corporate  Powers. 
"Section  l.l.    Incorporation  and  corporate  powers.    The  inhabitants 
of  the  Town  of  Sneads  Ferry  are  a  body  corporate  and  politic  under 
the  name  'Town  of  Sneads  Ferry'.    Under  that  name  they  have  all  the 
powers,    duties,    rights,    privileges,    and    immunities    conferred    and 
imposed  upon  cities  by  the  general  law  of  North  Carolina. 

"Chapter  II.  •        ^^-  ■  -.  ^  -:  > 

"Corporate  Boundaries. 
"Sec.  2.1.     Town  Boundaries.     Until  modified  in  accordance  with 
law,  the  boundaries  of  the  Town  of  Sneads  Ferry  are  as  follows: 
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In  Onslow  County,  BEGINNING  at  a  point  where  the  mean  high 
water  line  of  the  southern  bank  of  New  River  intersects  N.C.  Highway 
172:  thence  along  the  mean  high  water  line  of  said  river  in  a 
southeasterly  direction  to  a  point  where  New  River  intersects  Stump 
Sound;  thence  along  the  mean  high  water  line  of  the  western  edge  of 
Stump  Sound  to  a  point  where  Stump  Sound  empties  into  Chadwick 
Bay;  thence  along  the  mean  high  water  line  of  the  northern  edge  of 
Chadwick  Bay  to  a  point;  thence  along  the  mean  high  water  line  of  the 
western  edge  of  Chadwick  Bay  to  a  point,  said  point  being  the  point  of 
intersection  of  Chadwick  Bay  and  the  centerline  of  the  Atlantic 
Intracoastal  Waterway;  thence  along  the  centerline  of  said  waterway  in 
a  southwesterly  direction  to  a  point  where  the  centerline  of  said 
waterway  intersects  the  mean  high  water  line  extended  of  the  eastern 
edge  of  Goose  Bay;  thence  along  the  mean  high  water  line  of  the 
eastern  edge  of  Goose  Bay  to  a  point,  said  point  being  the  point  of 
intersection  of  the  mean  high  water  line  of  Goose  Bay  and  the 
centerline  of  Great  Branch;  thence  in  a  northwesterly  direction  along 
the  run  of  Great  Branch  to  the  point  of  intersection  of  the  run  of 
Great  Branch  with  the  southeastern  line  of  the  R.A.  Jenkins  Heirs 
property;  thence  in  a  southwesterly  direction  with  the  R.A.  Jenkins 
Heirs  line  to  a  point;  thence  in  a  northwesterly  direction  with  the 
southwestern  line  of  the  Jenkins  Heirs  property  to  a  point;  thence  in  a 
northeasterly  direction  with  the  northwestern  Jenkins  line  to  a  point 
where  said  line  intersects  the  run  of  Brick  Chimney  Branch;  thence 
along  the  run  of  Brick  Chimney  Branch  in  a  westerly  direction  to  a 
point  where  the  run  of  Brick  Chimney  Branch  intersects  the  centerline 
of  the  east  prong  of  Turkey  Creek;  thence  along  the  centerline  of  the 
east  prong  of  Turkey  Creek  in  a  northerly  direction  to  a  point  300  feet 
south  of  the  centerline  of  N.C.S.R.  1518;  thence  in  a  westerly 
direction  300  feet  south  of  and  parallel  to  the  centerline  of  N.C.S.R. 
1518  to  a  point  300  feet  south  of  the  intersection  of  the  centerline  of 
N.C.S.R.  1518  with  the  centerline  of  N.C.S.R.  1528;  thence  in  a 
northerly  direction  to  the  point  of  intersection  of  the  centerline  of 
N.C.S.R.  1518  with  the  centerline  of  N.C.S.R.  1528;  thence  along 
the  centerline  of  N.C.S.R.  1518  in  a  westerly  direction  300  feet  to  a 
point;  thence  leaving  said  centerline  in  a  northerly  direction  parallel 
and  300  feet  west  of  the  centerline  of  N.C.S.R.  1528  to  a  point  in  the 
centerline  of  N.C.  Highway  172.  said  point  being  located  300  feet 
west  of  the  intersection  of  the  centerline  of  N.C.  Highway  172  with 
the  centerline  of  N.C.S.R.  1528;  thence  along  the  centerline  of  N.C. 
Highway  172  in  an  easterly  direction  to  a  point;  thence  leaving  said 
centerline  and  with  the  southeastern  line  of  the  International  Paper 
Company  property  in  a  northeasterly  direction  to  the  centerline  of 
N.C.  Highway  210;  thence  along  the  centerline  of  N.C.  Highway  210 
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in  a  northwesterly  direction  to  a  point  where  the  centerline  of  N.C. 
Highway  210  intersects  the  centerline  of  Everett  Creek;  thence  leaving 
N.C.  Highway  210  and  along  the  centerline  of  Everett  Creek  in  a 
general  northeasterly  direction  to  a  point  where  the  centerline  of 
Everett  Creek  intersects  the  mean  high  water  line  of  the  southern  edge 
of  New  River;  thence  along  said  mean  high  water  line  in  a 
northeasterly  direction  to  the  point  and  place  of  beginning. 
Excepting  the  incorporated  areas  of  the  Town  of  Chadwick  Acres,  as 
described  in  Chapter  1014.  Session  Laws  of  1961. 

"Chapter  HL 
"Governing  Body. 

"Sec.  3.1.  Structure  of  governing  body;  number  of  members.  The 
governing  body  of  the  Town  of  Sneads  Ferry  is  the  Town  Council, 
which  has  four  members. 

"Sec.  3.2.  Manner  of  electing  board.  The  qualified  voters  of  the 
entire  Town  elect  the  members  of  the  Council. 

"Sec.  3.3.  Term  of  office  of  Council  members.  Members  of  the 
Town  Council  shall  be  elected  in  1989  and  biennially  thereafter  for 
two-year  terms. 

"Sec.  3.4.  Selection  of  Mayor;  term  of  office.  The  qualified  voters 
of  the  entire  Town  elect  the  Mayor.  A  mayor  shall  be  elected  in  1989 
and  biennially  thereafter  for  a  two-year  term. 

"Chapter  IV.         ,  ■,, 

"Elections. 

"Sec.  4.1.  Conduct  of  Town  elections.  The  Town  Council  shall  be 
elected  on  a  nonpartisan  basis  and  the  results  determined  by  the 
plurality  method  as  provided  by  G.S.  163-292. 

"Chapter  V.  ,  ■    ,  .,         :^ 

"Administration. 

"Sec.  5.1.  Mayor-Council  plan.  The  Town  of  Sneads  Ferry 
operates  under  the  Mayor-Council  plan  as  provided  by  Part  3  of 
Article  7  of  Chapter  160A  of  the  General  Statutes." 

Sec.  2.  Until  members  of  the  Town  Council  are  elected  in  1989 
in  accordance  with  the  Town  Charter  and  the  law  of  North  Carolina, 
A.  K.  Everett,  Sr.,  shall  serve  as  Mayor  and  Charles  Lauer,  Janet 
York,  Thomas  C.  Webb.  Dr.  Floyd  Holley  and  Patricia  M.  Hall  shall 
serve  as  members  of  the  Town  Council,  which  shall  have  five 
members  until  after  the  1989  election  when  four  members  are  to  be 
elected  as  provided  by  the  Charter. 

Sec.  3.  From  and  after  July  1.  1989,  the  citizens  and  property 
in  the  Town  of  Sneads  Ferry  shall  be  subject  to  municipal  taxes  levied 
for  the  year  beginning  July  1.  1989.  and  for  that  purpose  the  Town 
shall  obtain  from  Onslow  County  a  record  of  property  in  the  area 
herein  incorporated  which  was  listed  for  taxes  as  of  January  1.  1989, 
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and  the  businesses  in  the  Town  shall  be  liable  for  privilege  license  tax 
from  the  effective  date  of  the  privilege  license  tax  ordinance.  The 
Town  may  adopt  a  budget  ordinance  for  fiscal  year  1989-90  without 
following  the  timetable  in  the  Local  Government  Budget  and  Fiscal 
Control  Act. 

Sec.  4.  (a)  The  Onslow  County  Board  of  Elections  shall 
conduct  an  election  on  a  date  set  by  it.  to  be  not  less  than  60  nor 
more  than  120  days  after  the  date  of  ratification  of  this  act.  for  the 
purpose  of  submission  to  the  qualified  voters  of  the  area  described  in 
Section  2.1  of  the  Charter  of  Sneads  Ferry,  the  question  of  whether  or 
not  such  area  shall  be  incorporated  as  Sneads  Ferry.  Registration  for 
the  election  shall  be  conducted  in  accordance  with  G.S.  163-288.2. 

(b)    In  the  election,  the  question  on  the  ballot  shall  be: 
"[  ]  FOR  Incorporation  of  Sneads  Ferry 
[  ]  AGAINST  Incorporation  of  Sneads  Ferry". 

Sec.  5.  In  such  election,  if  a  majority  of  the  votes  cast  are  not 
cast  "FOR  Incorporation  of  Sneads  Ferry",  then  Sections  1  through  3 
of  this  act  shall  have  no  force  and  effect. 

Sec.  6.  In  such  election,  if  a  majority  of  the  votes  cast  shall  be 
cast  "FOR  Incorporation  of  Sneads  Ferry"  then  Section  1  through  3 
of  this  act  shall  become  effective  on  the  date  that  the  Onslow  County 
Board  of  Elections  determines  the  result  of  the  election. 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  April,  1989. 

H.B.  289  CHAPTER  58 

AN  ACT  TO  EXTEND  TO  MOST  COMMUNITY  COLLEGE 
BUILDINGS  THE  REVIEW,  SUPERVISION,  AND 
INSPECTION  OF  ARCHITECTURE  AND  ENGINEERING  BY 
THE  DEPARTMENT  OF  ADMINISTRATION. 

The  General  Assembly  of  Nonh  Carolina  enacts. ■ 

Section  1.      G.S.  143-336  reads  as  rewritten: 
"§  143-336.  Definitions.  ■   .      . 

As  used  in  this  Article: 

'Agency'  includes  every  agency,  institution,  board,  commission, 
bureau,  council,  department,  division,  officer,  and  employee  of  the 
State,  but  does  not  include  counties,  municipal  corporations,  political 
subdivisions,  county  and  city  boards  of  education,  and  other  local 
public  bodies. 

'Community  college  buildings"   means  all  buildings,   utilities,   and 
other  property  developments  located  at  a  community  college,  which  is 
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defined  in  G.S.  115D-2(2). 

'Department"  means  tiie  Department  of  Administration,  unless  the 
context  otherwise  requires. 

'Public  buildings'  means  all  buildings  owned  or  maintained  by  the 
State  in  the  City  of  Raleigh,  but  does  not  mean  any  building  which  a 
State  agency  other  than  the  Department  of  Administration  is  required 
by  law  to  care  for  and  maintain. 

'Public  buildings  and  grounds'  means  all  buildings  and  grounds 
owned  or  maintained  by  the  State  in  the  City  of  Raleigh,  but  does  not 
mean  any  building  or  grounds  which  a  State  agency  other  than  the 
Department  of  Administration  is  required  by  law  to  care  for  and 
maintain. 

'Public  grounds"  means  all  grounds  owned  or  maintained  by  the 
State  in  the  Cit}'  of  Raleigh,  but  does  not  mean  any  grounds  which  a 
State  agency  other  than  the  Department  of  Administration  is  reqiiired 
by  law  to  care  for  and  maintain. 

'Secretary'  means  the  Secretary  of  Administration,  unless  the 
context  otherwise  requires. 

'State  buildings"  mean  all  State  buildings,  utilities,  and  other 
property  developments  except  the  State  Legislative  Building,  railroads, 
highway  structures,  and  bridge  structures. 

But  under  no  circumstances  shall  this  Article  or  any  part  thereof 
apply  to  the  judicial  or  to  the  legislative  branches  of  the  State." 
Sec.  2.     G.S.  143-341(3)  reads  as  rewritten: 

"(3)  Architecture  and  Engineering:  ^     '  '     *• 

a.  To  examine  and  approve  all  plans  and  specifications  for  the 
construction  or  renovation  of  all  State  buildings,  of: 

J_.      All  State  buildings;  and 
■       -'»     2_,      All  community  college  buildings  requiring  the  estimated 
expenditure  for  construction  or  repair  work  for  which 
public  bidding  is  required  under  G.S.  143-129 
prior  to  the  awarding  of  a  contract  for  such  work;  and  to 
examine    and    approve    all    changes     in    those    plans    and 
specifications  made  after  the  contract  for  such  work  has  been 
awarded. 

b.  To  prepare  preliminary  studies  and  cost  estimates  and 
otherwise  to  assist  all  agencies  in  the  preparation  of  requests 
for  appropriations  for  the  construction  or  renovation  of  all 
State  buildings. 

c.  To  supervise  the  letting  of  all  contracts  for  the  design, 
construction  or  renovation  of  all  State  buildings  and  all 
community  college  buildings  whose  plans  and  specifications 

'_     .    must     be    examined     and     approved     under    a. 2.     of    this 
subdivision.  ..^       . 
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d.  To  supervise  and  inspect  ail  work  done  and  materials  used  in 
the  construction  or  renovation  of  all  State  buildings  and  all 
community  college  buildings  whose  plans  and  specifications 
must  be  examined  and  approved  under  a.2.  of  this 
subdivision;  and  no  such  work  may  be  accepted  by  the  State 
or  by  any  State  agency  until  it  has  been  approved  by  the 
Department." 

Sec.  3.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  April,  1989. 

H.B.  307  CHAPTER  59 

AN  ACT  TO  PLACE  A  MORATORIUM  ON  ANNEXATIONS  BY 
THE  TOWN  OF  SEVEN  DEVILS  WITHIN  WATAUGA 
COUNTY. 

Whereas,  the  Town  of  Seven  Devils  has  been  annexing  areas 
within  the  rural  Foscoe  community  of  Watauga  County;  and 

Whereas,  the  residents  of  the  area  are  seeking  incorporation  of 
the  area;  and 

Whereas,  the  General  Assembly,  as  well  as  the  Town  of  Seven 
Devils,  needs  additional  time  to  examine  the  implications  of  annexation 
or  incorporation,  by  affording  the  residents  of  the  Foscoe  community 
an  opportunity  to  submit  a  petition  to  the  Joint  Legislative  Commission 
on  Municipal  Incorporation  for  review  and  a  recommendation  to  the 
1990  Session,  if  possible;  Now,  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Between  the  date  of  ratification  of  this  act  and  July 
1,  1991,  the  Town  of  Seven  Devils  may  not  adopt  any  annexation 
ordinance,  resolution  of  intent,  or  resolution  of  consideration,  under 
Article  4A  of  Chapter  160A  of  the  General  Statutes  as  to  any  territory 
within  Watauga  County. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  April,  1989. 

H.B.  116  CHAPTER  60 

AN  ACT  TO  ESTABLISH  THE  NORTH  CAROLINA  REGISTER 
OF  HISTORIC  PLACES. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.      Article  1  of  Chapter  121  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  121-4. 1 .    North  Carolina  Register  of  Historic  Places. 

(a)  The  Department  of  Cultural  Resources  may  establish,  expand, 
and  maintain  a  North  Carolina  Register  of  Historic  Places  composed 
of  districts,  sites,  buildings,  structures,  and  objects  significant  in 
North  Carolina  history,  architecture,  archaeology,  engineering,  and 
culture.  Until  such  time  as  the  North  Carolina  Register  of  Historic 
Places  is  established,  all  references  to  it  in  the  General  Statutes  and  in 
the  rules  adopted  pursuant  to  it  shall  be  construed  to  mean  properties 
and  districts  in  North  Carolina  that  are  listed  in  the  National  Register 
of  Historic  Places. 

(b)  The  North  Carolina  Historical  Commission  shall  establish 
criteria  for  properties  to  be  included  in  the  State  Register  of  Historic 
Places,  and,  within  such  criteria,  shall  provide  for  levels  of 
significance  as  necessary  and  appropriate. 

(c)  The  North  Carolina  Historical  Commission  shall  promulgate 
regulations  requiring  that  before  any  property  or  district  may  be 
included  on  the  North  Carolina  Register  of  Historic  Places,  the  owner 
or  owners  of  such  property,  or  a  majority  of  the  owners  of  the 
properties  within  the  district  in  the  case  of  an  historic  district,  shall  be 
given  the  opportunity  (including  a  reasonable  period  of  time)  to  concur 
in,  or  object  to.  the  nomination  of  the  property  or  district  for  such 
inclusion  or  designation.  If  the  owner  or  owners  of  any  privately 
owned  property,  or  a  majority  of  the  owners  of  such  properties  within 
the  district  in  the  case  of  an  historic  district,  object  to  such  inclusion 
or  designation,  such  property  shall  not  be  included  on  the  North 
Carolina  Register  until  such  objection  has  been  withdrawn.  The 
regulations  under  this  paragraph  shall  include  provisions  to  carry  out 
the  purposes  of  this  paragraph  in  the  case  of  multiple  ownership  of  a 
single  property." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
18th  day  of  April.  1989. 

H.B.  222  CHAPTER  61  u  v 

AN   ACT   TO   ALLOW   PASQUOTANK  COUNTY  ADDITIONAL 
FLEXIBILITY  TO  FUND  PUBLIC  SCHOOL  CONSTRUCTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  (a)  A  county  may  provide  for  a  transfer  of  any 
funds  from  any  agency  or  instrumentality  of  the  county  to  a  special 
county  fund  or  to  a  special  public  school  capital  outlay  fund.    This  act 
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shall  only  be  applicable  where  the  funds  prior  to  transfer  were  held  by 
or  for  the  benefit  of  a  separate  board  of  trustees  of  such  agency  or 
instrumentality.  The  transfer  must  be  approved  by  ordinance  of  the 
county  board  of  commissioners  and  resolution  of  the  board  of  trustees. 

(b)  Any  appropriation  from  such  special  county  fund  or  special 
public  school  capital  outlay  fund  must  have  the  approval  of  both  the 
board  of  commissioners  of  the  county  and  the  board  of  education  of 
the  school  administrative  unit  for  whose  capital  projects  the  funds  are 
to  be  expended,  and  may  be  made  only  by: 

(1)  A  project  ordinance  as  provided  by  G.S.  159-13.2;  or 

(2)  Appropriation  from  a  special  capital  outlay  fund  under  the 
procedures  provided  by  Article  31  of  Chapter  115C  of  the 
General  Statutes  for  the  regular  capital  outlay  fund. 

(c)  Any  appropriation  from  such  special  fund  may  be  expended 
only: 

(1)  For  capital  outlay  projects  as  provided  by  G.S.  11 5C- 
546.2(b);  or 

(2)  To  return  funds  to  the  agency  or  instrumentality  from  which 
they  were  transferred. 

Sec.  2.  (a)  The  ordinance  and  resolution  authorizing  the 
transfer  shall  provide  for  payment  of  a  like  amount  of  funds  back  to 
the  agency  or  instrumentality,  or  to  one  or  more  other  parties  for  the 
benefit  of  the  agency  or  instrumentality,  which  shall  include  a  sum  to 
compensate  for  use  of  the  funds. 

(b)  The  county  shall  appropriate  sufficient  funds  from,  revenues 
that  are  not  derived  from  the  exercise  by  the  county  of  its  taxing  power 
to  meet  the  schedule.  The  ordinance  may  not  be  amended  or  repealed 
after  its  adoption. 

Sec.  3.  (a)  This  act  does  not  provide  for  the  pledge  of  the  faith 
and  credit  of  the  county.  This  act  applies  only  when  the  county  and 
its  agency  or  instrumentality  are  the  same  person. 

(b)  The  provisions  of  this  act  are  severable,  and  if  any  provision 
of  this  act  is  held  invalid  by  a  court  of  competent  jurisdiction,  the 
invalidity  shall  not  affect  other  provisions  of  this  act  which  can  be 
given  effect  without  the  invalid  provision. 

Sec,  4.     This  act  applies  to  Pasquotank  County  only. 

Sec.  5.  Nothing  herein  shall  be  construed  to  prohibit  or  limit 
the  ultimate  authority  of  the  county  board  of  commissioners  to 
reallocate  the  assets  of  any  agency  or  instrumentality  affected  by  this 
act,  for  legitimate  county  uses  as  determined  by  the  county  board  of 
commissioners. 

Sec.  6.  This  act  is  effective  upon  ratification,  but  any  ordinance 
under  Section  1(a)  of  this  act  must  be  adopted  no  later  than  December 
31.  1993. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
18th  day  of  April.  1989. 

SB.  508  CHAPTER  62 

AN  ACT  TO  AMEND  THE  REQUIREMENTS  FOR 
REGISTRATION  AS  A  LICENSED  ARCHITECT. 

The  General  Assembly  of  North  Carolina  enacts:  •  . 

Section  1.  G.S.  83A-7(a)  reads  as  rewritten: 
"(a)  Licensing  by  Examination.  —  Any  individual  who  is  at  least  18 
years  of  age  and  of  good  moral  character  may  make  written  application 
for  examination  by  completion  of  a  form  prescribed  by  the  Board 
accompanied  by  the  required  application  fee.  Subject  to  qualification 
requirements  of  this  section,  the  applicant  shall  be  entitled  to  an 
examination  to  determine  his  qualifications  for  licensure. 

(1)  The  qualification  requirements  for  registration  as  a  duly 
licensed  architect  shall  be: 

a.  A  degree  in  architecture  from  a  college  or  university 
where  the  degree  program   has  been  approved  by  the 

Board . or       professional —  Professional       education 

equivalents  as  specified  by  rules  of  the  Board,  and  at 
least  three  years  practical  training  and  experience  as 
specified  by  rules  of  the  Board. 

b.  The  successful  completion  of  a  licensure  examination  in 
architecture  as  specified  by  the  rules  of  the  Board. 

(2)  The  Board  shall  adopt  rules  to  set  requirements  for 
professional  education  and  equivalents >  education,  practical 
training  and  experience,  and  examination  which  must  be  met 
by  applicants  for  licensure  and  which  may  be  based  on  the 
published  guidelines  of  nationally  recognized  councils  or 
agencies  for  the  accreditation,  examination,  and  licensing  for 
the  architectural  profession." 

Sec.  2.  This  act  is  effective  upon  ratification  and  shall  apply  to 
applications  for  licensure  submitted  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  April,  1989. 

H.B.  342  CHAPTER  63  ;> 

AN  ACT  TO  RESTRICT  THE  DEPARTMENT  OF 
TRANSPORTATION  FROM  CUTTING  DOWN  TREES  EXCEPT 
IN  CERTAIN  SITUATIONS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  136  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"§  136-18.6.    Ciiuing  down  trees.  '  .' 

Except  in  the  process  of  an  authorized  construction,  maintenance  or 
safety  project,  the  Department  shall  not  cut  down  trees  unless: 

(1)  The  trees  pose  a  potential  danger  to  persons  or  property;  or 

(2)  The  cutting  down  of  the  trees  is  approved  by  the  appropriate 
District  Engineer." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  April.  1989. 

H.B.  125  CHAPTER  64 

AN  ACT  TO  CONTINUE  THE  BIRTH-RELATED 
NEUROLOGICAL  IMPAIRMENT  STUDY  COMMISSION  AND 
PROVIDE  THAT  FUNDS  PREVIOUSLY  APPROPRIATED  TO 
THE  COMMISSION  SHALL  REMAIN  AVAILABLE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Birth-Related  Neurological  Impairment  Study 
Commission,  created  by  Section  6.1  of  Chapter  1100  of  the  1987 
Session  Laws,  shall  continue  in  existence  until  the  sine  die 
adjournment  of  the  1989  Regular  Session.  The  Commission  shall 
report  to  the  1989  General  Assembly  on  the  first  day  the  Regular 
Session  meets  in  1990.  provided  that  if  the  1989  Regular  Session  does 
not  meet  in  1990,  the  Commission  is  continued  until  the  convening  of 
the  1991  Regular  Session  and  shall  report  by  that  date. 

Sec.  2.  The  continued  Birth-Related  Neurological  Impairment 
Study  Commission  shall  have  the  powers  and  duties  of  the  original 
Study  Commission  as  they  are  necessary  to  continue  the  original 
study,  and  to  plan  further  activity  on  the  subject  of  the  study.  In 
addition  to  the  original  subjects  under  study  by  the  Commission,  the 
Commission  may  also  include  a  study  of  birth-related  neurologically 
impaired  victims,  however  those  impairments  are  caused. 

Sec.  3.  Members  and  staff  of  the  continued  Birth-Related 
Neurological  Impairment  Study  Commission  shall  receive 
compensation  and  expenses  as  under  the  original  authorization  in 
Chapter  1100  of  the  1987  Session  Laws. 

Sec.  4.  The  members  of  the  Birth-Related  Neurological 
Impairment  Study  Commission  shall  be  those  members  originally 
appointed  to  the  Commission. 
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Sec.  5.  Unexpended  funds  appropriated  to  the  Birth-Related 
Neurological  Impairment  Study  Commission  by  the  1987  General 
Assembly  shall  remain  available  to  fund  the  continued  Birth-Related 
Neurological  Impairment  Study  Commission.  Nothing  in  this  act  shall 
be  construed  to  obligate  the  1989  General  Assembly  to  make 
additional  appropriations  to  the  Birth-Related  Neurological  Impairment 
Study  Commission.  ,  .     ,. 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
24th  day  of  April.  1989. 

H.B.  180  CHAPTER65         ;'':-""    ;.       '..,., 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  IN  THE  LAW 
REGARDING  SURVEYS  OF  HISTORIC  PROPERTIES. 

77?^  General  Assembly  of  North  Carolina  enacts:  ^  ,      , ,   ' 

Section  1.  G.S.  121-8(b)  reads  as  rewritten:  -^'^^  '  '»'' 
"(b)  Surveys  of  Historic  Properties.  —  The  Department  of  Cultural 
Resources  shall  conduct  a  continuing  statewide  survey  to  identify, 
document,  and  record  properties  having  historical,  architectural, 
archaeological,  or  other  cultural  significance  to  the  State,  its 
communities,  and  the  nation.  Upon  approval  of  the  North  Carolina 
Historical  Commission,  the  Secretary  Director  of  the  Division  of 
Archives  and  History  or  his  designee  as  the  State's  liaison  officer  for 
historic  preservation  State  Historic  Preservation  Officer,  may  nominate 
appropriate  properties  for  entry  in  the  National  Register  of  Historic 
Places  as  established  by  the  National  Historic  Preservation  Act  of 
1966,  Public  Law  89-665.  16  U.S.C.  section  470.  The  Department  of 
Cultural  Resources  shall  maintain  a  permanent  file  containing  research 
reports,  descriptions,  photographs,  and  other  appropriate 
documentation  relating  to  properties  deemed  worthy  of  inclusion  in  the 
statewide  survey." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
24th  day  of  April,  1989. 

H.B.  221  CHAPTER  66  "'  ^^ 

AN  ACT  TO  ALLOW  ONE  ADDITIONAL  APPOINTMENT  TO 
THE  BOARD  OF  A  SOIL  AND  WATER  CONSERVATION 
DISTRICT  WHEN  THE  DISTRICT  IS  COMPOSED  OF  FOUR 
OR  MORE  COUNTIES. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  139-7  reads  as  rewritten: 
"§     139-7.     District    board    of    supervisors    -    appointive    members; 
organization  of  board;  certain  powers  and  duties. 

The  governing  body  of  a  soil  and  water  conservation  district  shall 
consist  of  the  three  elective  supervisors  from  the  county  or  counties  in 
the  district,   together  with  the  appointive  members  appointed   by  the 
Soil  and  Water  Conservation  Commission  pursuant  to  this  section,  and 
shall  be  known  as  the  district  board  of  supervisors.  When  a  district  is 
composed  of  less  than  four  counties,  the  board  of  supervisors  of  each 
county  shall  on  or  before  October  31 ,  1978.  and  on  or  before  October 
31   as  the  terms  of  the  appointive  supervisors  expire,  recommend  in 
writing    two    persons    from    the    district    to    the    Commission    to    be 
appointed  to  serve  with  the  elective  supervisors.  If  the  names  are  not 
submitted  to  the  Commission  as  required,  the  office  shall  be  deemed 
vacant  on  the  date  the  term  is  set  to  expire  and  the  Commission  shall 
appoint  two  persons  of  the  district  to  the  district  board  of  supervisors 
to  serve  with  the  elected  supervisors.  The  Commission  shall  make  its 
appointments  prior  to  or  at  the  November  meeting  of  the  Commission. 
Appointive    supervisors    shall    take    office    on    the    first    Monday    in 
December  following  their  appointment.   Such   appointive  supervisors 
shall  serve  for  a  term  of  four  years,  and  thereafter,  as  their  terms 
expire,   their  successors  shall  serve  for  a  term  of  four  years.   The 
terms  of  office  of  all  appointive  supervisors  who  have  heretofore  been 
lawfully  appointed  for  terms  the  final  year  of  which  presently  extends 
beyond  the  first  Monday  in  December  are  hereby  terminated  on  the 
first  Monday  in  December  of  the  final  year  of  appointment.  Vacancies 
for  any  reason  in  the  appointive  supervisors  shall  be  filled  for  the 
unexpired  term  by  the  appointment  of  a  person  by  the  Commission 
from   the  district   in   which   the  vacancy  occurs.   Vacancies  for  any 
reason  in  the  elected  supervisors  shall  be  filled  for  the  unexpired  term 
by  appointment  by  the  Commission  of  a  person  from  the  county  in  the 
district  in  which  the  vacancy  occurs. 

In  those  districts  composed  of  four  or  more  counties,  the 
Commission  may,  but  is  not  required,  to  appoint  one  person  two 
persons  from  the  district  without  recommendation  from  the  board  of 
supervisors,  to  serve  as  a  district  supervisor  district  supervisors  along 
with  the  elected  members  of  the  board  of  supervisors.  Such 
appointment  appointments  shall  be  made  at  the  same  time  other 
appointments  are  made  under  this  section,  and  the  ^ecsoa-  persons 
appointed  shall  serve  for  a  term  of  four  years. 

The  supervisors  shall  designate  a  chairman  and  may.  from  time  to 
time,  change  such  designation.  A  simple  majority  of  the  board  shall 
constitute  a  quorum  for  the  purpose  of  transacting  the  business  of  the 
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board,  and  approval  by  a  majority  of  those  present  shall  be  adequate 
for  a  determination  of  any  matter  before  the  board,  provided  at  least  a 
quorum  is  present.  Supervisors  of  soil  and  water  conservation  districts 
shall  be  compensated  for  their  services  at  the  per  diem  rate  and 
allowed  travel,  subsistence  and  other  expenses,  as  provided  for  State 
boards,  commissions  and  committees  generally,  under  the  provisions 
of  G.S.  138-5;  provided,  that  when  per  diem  compensation  and  travel, 
subsistence,  or  other  expense  is  claimed  by  any  supervisor  for  services 
performed  outside  the  district  for  which  such  supervisor  ordinarily 
may  be  appointed  or  elected  to  serve,  the  same  may  not  be  paid  unless 
prior  written  approval  is  obtained  from  the  Department  of  Natural 
Resources  and  Community  Development. 

The  supervisors  may  employ  a  secretary,  technical  experts,  whose 
qualifications  shall  be  approved  by  the  Department,  and  such  other 
employees  as  they  may  require,  and  shall  determine  their 
qualifications,  duties  and  compensation.  The  supervisors  may  call 
upon  the  Attorney  General  of  the  State  for  such  legal  services  as  they 
may  require.  The  supervisors  may  delegate  to  their  chairman,  to  one 
or  more  supervisors,  or  to  one  or  more  agents,  or  employees  such 
powers  and  duties  as  they  may  deem  proper.  The  supervisors  shall 
furnish  to  the  Soil  and  Water  Conservation  Commission,  upon 
request,  copies  of  such  ordinances,  rules,  regulations,  orders, 
contracts,  forms,  and  other  documents  as  they  shall  adopt  or  employ, 
and  such  other  information  concerning  their  activities  as  it  may 
require  in  the  performance  of  its  duties  under  this  Chapter. 

The  supervisors  shall  provide  for  the  execution  of  surety  bonds  for 
all  employees  and  officers  who  shall  be  entrusted  with  funds  or 
property;  shall  provide  for  the  keeping  of  a  full  and  accurate  record  of 
all  proceedings  and  of  all  resolutions,  regulations,  and  orders  issued 
or  adopted;  and  shall  provide  for  an  annual  audit  of  the  accounts  of 
receipts  and  disbursements.  Any  supervisor  may  be  removed  by  the 
Soil  and  Water  Conservation  Commission  upon  notice  and  hearing, 
for  neglect  of  duty,  incompetence  or  malfeasance  in  office,  but  for  no 
other  reason. 

The  supervisors  may  invite  the  legislative  body  of  any  municipality 
or  county  located  near  the  territory  comprised  within  the  district  to 
designate  a  representative  to  advise  and  consult  with  the  supervisors  of 
the  district  on  all  questions  of  program  and  policy  which  may  affect 
the  property,  water  supply,  or  other  interests  of  such  municipality  or 
county. 

All  district  supervisors  whose  terms  of  office  expire  prior  to  the 
first  Monday  in  January.  1948.  shall  hold  over  and  remain  in  office 
until  supervisors  are  elected  or  appointed  and  qualify  as  provided  in 
this    Chapter,    as    amended.    The    terms    of    office    of    all    district 
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supervisors,  who  have  heretofore  been  elected  or  appointed  for  terms 
extending  beyond  the  first  Monday  in  January,  1948,  are  hereby 
terminated  on  the  first  Monday  in  January,  1948." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
24th  day  of  April.  1989. 

S.B.  142  CHAPTER  67 

AN  ACT  TO  AMEND  THE  MEMBERSHIP  REQUIREMENTS  FOR 
THE  BOARD  OF  GOVERNORS  OF  THE  NORTH  CAROLINA 
MOTOR  VEHICLE  REINSURANCE  FACILITY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  L  G.S.  58-248. 33(d)  reads  as  rewritten: 
"(d)  The  Facility  shall  be  administered  by  a  Board  of  Governors. 
The  Board  of  Governors  shall  consist  of  ■»+«€  \1  members  having  one 
vote  each  from  the  classifications  hereinafter  enumerated  plus  the 
Commissioner  who  shall  serve  ex  officio  without  vote.  Each  Facility 
insurance  company  member  serving  on  the  Board  shall  be  represented 
by  a  senior  officer  of  the  company.  Not  more  than  one  company  in  a 
group  under  the  same  ownership  or  management  shall  be  represented 
on  the  Board  at  the  same  time.  Five  members  of  the  Board  shall  be 
selected  by  the  member  insurers,  which  members  shall  be  fairly 
representative  of  the  industry.  To  insure  representative  member 
insurers,  one  each  shall  be  selected  from  the  following  groups:  the 
American  Insurance  Association  (or  its  successors),  the  American 
Mutual  Insurance  Alliance  Alliance  of  American  Insurers  (or  its 
successors),  the  National  Association  of  Independent  Insurers  (or  its 
successors),  all  other  stock  insurers  not  affiliated  with  the  above 
groups,  and  all  other  nonstock  insurers  not  affiliated  with  the  above 
groups.  The  Commissioner  shall  appoint  two  members  of  the  Board 
who  shall  be  Facility  insurance  company  members  domiciled  in  this 
State.  The  Commissioner  shall  appoint  one  member  of  the  Board  who 
shall  be  selected  from  a  list  of  two  nominees  submitted  by  the  Auto 
Insurance  Agents  of  North  Carolina.  Inc.  The  Commissioner  of 
Insurance  shall  appoint  four  members  of  the  Board  who  shall  be  fire 
and  casualty  insurance  agents  licensed  in  this  State  and  actively 
engaged  in  writing  motor  vehicle  insurance  in  this  State.  The 
Commissioner  shall  select  one  agent  from  among  a  list  of  two 
nominees  submitted  by  the  Independent  Insurance  Agents  of  North 
Carolina.  Inc.,  and  one  agent  from  among  a  list  of  two  nominees 
submitted  by  the  Carolinas  Association  of  Professional  Insurance 
Agents.  The  initial  term  of  office  of  said  Board  members  shall  be  two 
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years.  Following  completion  of  initial  terms,  successors  to  the 
members  of  the  original  Board  of  Governors  shall  be  selected  to  serve 
three  years.  All  members  of  the  Board  of  Governors  shall  serve  until 
their  successors  are  selected  and  qualified  and  the  Commissioner  may 
fill  any  vacancy  on  the  Board  from  any  of  the  aforementioned 
classifications  until  such  vacancies  are  filled  in  accordance  with  the 
provisions  of  this  Article.  The  Board  of  Governors  of  the  Facility  shall 
also  have  as  nonvoting  members  two  persons  who  are  not  employed  by 
or  affiliated  with  any  insurance  company  or  the  Department  of 
Insurance  and  who  are  appointed  by  the  Governor  to  serve  at  his 
pleasure." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April.  1989 ,      .,    , 

SB.  560  CHAPTER  68 

AN  ACT  TO  PROVIDE  FOR  THE  APPOINTMENT  OF  A  NEW 
NORTH  CAROLINA  WILDLIFE  RESOURCES  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-240  reads  as  rewritten: 
"§    143-240.    Creation    of   Wildlife   Resources    Commission;    districts; 
qualifications  of  members. 

(a)  There  is  hereby  created  the  Wildlife  Resources  Commission  of 
the  Department  of  Natural  Resources  and  Community  Development 
which  shall  consist  of  13  citizens  of  North  Carolina  who  shall  be 
appointed  as  is  hereinafter  provided,  provided  in  G.S.  143-241. 

Each  member  of  the  Commission  shall  be  an  experienced  hunter, 
fisherman,  farmer,  or  biologist,  who  shall  be  generally  informed  on 
wildlife  conservation  and  restoration  problems- 
Members  of  the  Commission  shall  receive  per  diem  and  necessary 
travel  and  subsistence  expenses  in  accordance  with  the  provisions  of 
G.S.  138-5  or  G.S.  138-6  as  the  case  may  be,  which  shall  be  paid 
from  fees  collected  by  the  Wildlife  Resources  Commission. 

(b)  The  Governor  shall  appoint  one  member  of  the  Commission 
from  each  of  There  are  established  the  following  geographical  wildlife 
districts: 

First  district  to  be  composed  of  the  following  counties:  Bertie, 
Camden,  Chowan.  Currituck,  Dare.  Gates.  Hertford.  Hyde,  Martin, 
Pasquotank.  Perquimans.  Tyrrell,  Washington. 

Second  district  to  be  composed  of  the  following  counties:  Beaufort. 
Carteret,  Craven.  Duplin.  Greene,  Jones.  Lenoir,  New  Hanover. 
Onslow,  Pamlico,  Pender.  Pitt. 

130 


Session  Laws  -  1989  CHAPTER  68 

Third  district  to  be  composed  of  the  following  counties:  Edgecombe, 
Franklin,  Halifax.  Johnston.  Nash.  Northampton.  Vance.  Wake, 
Warren.  Wayne.  Wilson. 

Fourth  district  to  be  composed  of  the  following  counties:  Bladen, 
Brunswick.  Columbus,  Cumberland,  Harnett.  Hoke.  Robeson, 
Sampson,  Scotland. 

Fifth  district  to  be  composed  of  the  following  counties:  Alamance, 
Caswell,  Chatham.  Durham.  Granville.  Guilford,  Lee,  Orange, 
Person,  Randolph.  Rockingham. 

Sixth  district  to  be  composed  of  the  following  counties:  Anson, 
Cabarrus.  Davidson,  Mecklenburg,  Montgomery,  Moore,  Richmond, 
Rowan.  Stanly,  Union. 

Seventh  district  to  be  composed  of  the  following  counties: 
Alexander,  Alleghany,  Ashe,  Davie,  Forsyth,  Iredell,  Stokes.  Surry, 
Watauga,  Wilkes,  Yadkin. 

Eighth  district  to  be  composed  of  the  following  counties:  Avery, 
Burke.  Caldwell,  Catawba,  Cleveland.  Gaston,  Lincoln,  McDowell, 
Mitchell,  Rutherford.  Yancey. 

Ninth  district  to  be  composed  of  the  following  counties:  Buncombe, 
Cherokee,  Clay.  Graham.  Haywood,  Henderson,  Jackson,  Macon, 
Madison,  Polk,  Swain,  Transylvania. 

The  Governor  shall  appoint  rsvo  members  of  the  Commission  from 
the  State  at  large.  The  General  Assembly  shall  appoint  t^^o  members 
of  the  Commission,  one  upon  the  recommendation  of  the  Speaker  of 
the  House  and  one  upon  the  recommendation  of  the  President  of  the 
Senate,  in  accordance  with  G.S.  120-121, 

Each  member  of  the  Commission  shall  be  an  experienced  hunter, 
fisherman,  farmer,  or  biologist,  who  shall  be  generally  informed  on 
wildlife  conservation  and  restoration  problems. 

Members  of  the  Commission  shall  receive  per  diem  and  necessary 
travel  and  subsistence  expenses  in  accordance  with  the  provisions  of 
G.S.  138-5  or  138-6  as  the  case  may  be.  which  shall  be  paid  from  the 
Wildlife  Resources  Commission  Fund." 

Sec.  2.  The  terms  of  office  of  the  present  members  of  the 
North  Carolina  Wildlife  Resources  Commission  shall  expire  upon 
ratification  of  this  act.  Effective  for  terms  to  begin  on  that  date,  the 
members  of  the  Commission  shall  be  appointed  as  provided  in  G.S. 
143-241,  as  amended  by  this  act. 

Sec.  3.     G.S.  143-241  reads  as  rewritten: 
"§   143-241.  Appointment  and  terms  of  office  of  Commission  members; 
filling  of  vacancies. 

The  members  of  the  North  Carolina  Wildlife  Resources 
Commission  shall  be  appointed  as  follows: 

The  Governor  shall  appoint  one  member  each  from  the  first,  fourth, 
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and  seventh  wildlife  districts  to  serve  six-year  terms;  ■    ■,  .■  i 

The  Governor  shall  appoint  one  member  each  from  the  second, 
fifth,  and  eighth  wildlife  districts  to  serve  two-year  terms; 

The  Governor  shall  appoint  one  member  each  from  the  third,  sixth, 
and  ninth  wildlife  districts  to  serve  four-year  terms; 

The  Governor  shall  also  appoint  two  at-large  members  to  serve 
four-year  terms. 

The  General  Assembly  shall  appoint  two  members  of  the 
Commission  to  serve  two-year  terms,  one  upon  the  recommendation  of 
the  Speaker  of  the  House  and  one  upon  the  recommendation  of  the 
President  of  the  Senate,  in  accordance  with  G.S.  120-121. 

The  terms  of  office  of  the  members  of  the  North  Carolina  Wildlife 
Resources  Commission  who  are  now  serving  as  members  from  the 
State  at  large  shall  expire  June  30.  1965.  The  terms  of  the  remaining 
nine  incumbent  members  of  said  Commission  shall  not  expire  until 
the  end  of  the  terms  for  which  they  were  appointed. 

On  the  first  day  of  July.  1965  and  thereafter,  the  Governor  shall 
appoint — members — of — the — North — Carolina — Wildlife — Resources 
Commission  from  the  several  geographical  districts  set  forth  in  G.S. 
143-240  as  follows: 

On  July  1.  1965.  one  from  each  of  districts  two,  five  and  eight  to 
serve  six  years  each; 

On  July  1.  1967.  one  member  from  each  of  districts  three,  six  and 
nine,  to  serve  terms  of  six  years  each; 

On  July  1,  1969.  one  member  from  each  of  districts  one,  four  and 
seven,  to  serve  terms  of  six  years  each, 

Thereafter  as  the  terms  of  office  of  the  members  of  the  Commission 
appointed  by  the  Governor  from  the  several  wildlife  districts  expire, 
their  successors  shall  be  appointed  for  terms  of  six  years  each.  As  the 
terms  of  office  of  the  members  of  the  Commission  appointed  by  the 
General  Assembly  expire,  their  successors  shall  be  appointed  for 
terms  of  two  years  each.  All  members  appointed  by  the  Governor 
serve  at  the  pleasure  of  the  Governor  that  appointed  them  and  they 
may  be  removed  by  that  Governor  at  any  time.  A  successor  to  the 
appointing  Governor  may  remove  a  Commission  member  only  for 
cause  as  provided  in  G.S.  143B-I3.  Members  appointed  by  the 
General  Assembly  serve  at  the  pleasure  of  that  body  and  may  be 
removed  by  law  at  any  time.  In  the  event  that  a  Commission  member 
is  removed,  the  member  appointed  to  replace  the  removed  member 
shall  serve  only  for  the  unexpired  term  of  the  removed  member. 

Vacancies  among  the  membership  of  the  Commission  appointed  by 
the  Governor  from  the  several  districts  occurring  through  expiration  of 
terms — of  the — members — of  the — Commission — &h^ — be — fiiied — by 
appointment  by  the  Governor  from  a  list  of  five  names  from  each 
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wildlife  districts  recommended  and  submitted  by  the  adult  interested 
citizens  of  each — respective  district. — When  the  term  of  a  member 
expires,  the  Director  or  his  designee  shall  call  a  meeting  of  the  adult 
interested  citizens  in  that  district  not  later  than  60  days  prior  to  the 
expiration  of  such  member's  term.  Such  meetings  shall  be  held  as 
near  to  the  geographic  center  of  the  district  as  possible  and  in  a  public 
building.  Notice  of  the  meeting  shall  be  given  by  publication  once 
each  week  for  four  successive  weeks ,  the  fourth  notice  appearing  at 
least  10  days  prior  to  the  meeting,  in  a  newspaper  having  general 
circulation  in  the  district.  In  addition,  notice  of  the  meeting  shall  be 
posted  at  the  courthouse  door  of  each  county  in  the  district  at  least  30 
days  prior  to  said  meeting.  At  such  meeting,  the  adult  interested 
citizens  in  attendance  shall  select,  and  the  Director  shall  submit  to  the 
Governor,  a  list  of  Five  residents  and  citizens  of  the  district  who  are 
well  informed  on  the  subject  of  wildlife  conservation  and  restoration. 
The  Governor  shall  appoint  a  successor  to  the  member  whose  term  is 
about  to  expire  within  60  days  following  the  submission  to  him  by  the 
Director  of  the  list  hereinabove  referred  to  and  in  no  event  later  than 
July  1. 

Meetings  of  adult  interested  citizens  held  pursuant  to  this  section 
shall  be  conducted  pursuant  to  Robert's  Rules  of  Order.  When  the 
meeting  has  been  called  to  order,  any  adult  interested  citizen  may 
place  in  nomination  the  name  of  an  adult  resident  citizen  of  the 
respective — district — to — be — considered — fof — nomination. — After — the 
nominations  have  ceased,  each  adult  interested  citizen  present  may 
vote  for  one  of  the  nominees.  The  Five  receiving  the  most  votes  shall 
be  submitted  to  the  Governor. 

"Adult  interested  citizen"  as  used  in  this  section  means  any  adult 
interested  citizen  who  is  a  resident  of  any  county  within  the  district. 
All  members  appointed  pursuant  to  this  section  shall  serve  until  their 
successors  are  appointed  and  qualified. 

Members  of  the  Commission  appointed  from  the  State  at  large  shall 
be  appointed  initially  for  terms  expiring  April  1,  1981.  and  thereafter 
for  terms  of  four  years.  Initial  members  of  the  Commission  appointed 
by  the  General  Assembly  shall  serve  until  June  30. — 1983,  and 
subsequent  appointees  shall  serve  for  a  rsvo-year  term  beginning  July 
1,  1983,  and  biennially  thereafter." 

Sec.  4.  This  act  shall  not  be  construed  to  obligate  the  General 
Assembly  to  make  any  appropriation  to  implement  the  provisions  of 
this  act. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April,  1989. 
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H.B.  110  CHAPTER  69  >       . 

AN  ACT  TO  MODIFY  THE  METHOD  OF  FILLING  VACANCIES 
IN  THE  BOARD  OF  ALDERMEN  OF  THE  TOWN  OF 
BAKERSVILLE.  MITCHELL  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  3  of  Chapter  66  of  the  Private  Laws  of  1933 
reads  as  rewritten: 

"Sec.  3.  That  the  Clerk  of  the  Superior  Court  of  Mitchell  County 
be  and  is  hereby  authorized  and  empowered  to  appoint  successors  to 
members  of  said  Board  who  may  resign,  A  vacancy  that  occurs  in  an 
elective  office  of  the  Town  shall  be  filled  by  appointment  of  the  Board 
of  Aldermen.  If  the  term  of  the  office  expires  immediately  following 
the  next  regular  Town  election,  or  if  the  next  regular  Town  election 
will  be  held  within  90  days  after  the  vacancy  occurs,  the  person 
appointed  to  fill  the  vacancy  shall  serve  the  remainder  of  the  unexpired 
term.  Otherwise,  a  successor  shall  be  elected  at  the  next  regularly 
scheduled  Town  election  that  is  held  more  than  90  days  after  the 
vacancy  occurs,  and  the  person  appointed  to  fill  the  vacancy  shall 
serve  only  until  the  elected  successor  takes  office.  The  elected 
successor  shall  then  serve  the  remainder  of  the  unexpired  term.  If  the 
number  of  vacancies  on  the  Board  of  Aldermen  is  such  that  a  quorum 
of  the  Board  of  Aldermen  cannot  be  obtained,  the  mayor  shall  appoint 
enough  members  to  make  up  a  quorum,  and  the  Board  of  Aldermen 
shall  then  proceed  to  fill  the  remaining  vacancies.  If  the  number  of 
vacancies  on  the  Board  is  such  that  a  quorum  of  the  Board  of 
Aldermen  cannot  be  obtained  and  the  office  of  mayor  is  vacant,  the 
Governor  may  fill  the  vacancies  upon  the  request  of  any  remaining 
member  of  the  Board  of  Aldermen,  or  upon  the  petition  of  any  five 
registered  voters  of  the  Town." 

Sec.  2.     This  act  applies  to  the  Town  of  Bakersville,  Mitchell 
County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April,  1989. 

H.B.  308  CHAPTER  70  ^  ^^ 

AN  ACT  TO  ALLOW  DAVIDSON  COUNTY  TO  ESTABLISH 
VOTING  PRECINCTS  WITHOUT  REGARD  TO  TOWNSHIP 
BOUNDARIES. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  tlie  provisions  of  G.S.  163-128,  a 
county  board  of  elections  may  divide  a  county  into  precincts  for  the 
purpose  of  voting  without  regard  to  township  boundaries. 

Sec.  2.     This  act  applies  to  Davidson  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April.  1989.  A 

H.B.  408  CHAPTER  71 

AN  ACT  AMENDING  THE  CHARTER  OF  THE  TOWN  OF 
BENSON  TO  CODIFY  THE  NEW  METHOD  OF  ELECTING 
TOWN  COMMISSIONERS  ORDERED  BY  THE  UNITED 
STATES  DISTRICT  COURT  TO  COMPLY  WITH  THE 
FEDERAL  VOTING  RIGHTS  ACTS.  „    , 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  623  of  the  Session  Laws  of 
1971,  being  the  Charter  of  the  Town  of  Benson,  is  amended  by 
rewriting  Section  3.1  of  the  Charter  to  read: 

"Sec.  3.1.  Composition  of  the  Board  of  Commissioners.  Beginning 
with  the  1989  municipal  election,  the  Board  of  Commissioners  shall 
consist  of  six  members  to  be  elected  in  the  manner  provided  in  Article 
IV." 

Sec.  2.  Section  1  of  Chapter  623  is  further  amended  by  adding 
the  following  to  the  end  of  subsection  (b)  of  Section  3.3  of  the 
Charter: 

"In  addition,  no  person  shall  be  eligible  to  be  a  candidate  for,  or  to 
be  elected  or  serve  as.  a  Commissioner  for  District  1,  2  or  3,  unless 
he  is  a  resident  and  qualified  voter  of  that  particular  district." 

Sec.  3.  Section  1  of  Chapter  623  is  further  amended  by  adding 
the  following  to  the  end  of  subsection  (c)  of  Section  3.3  of  the 
Charter: 

"The  person  appointed  to  fill  a  vacancy  in  the  office  of 
Commissioner  for  District  1 ,  2  or  3  must  reside  in  the  district  for 
which  appointed." 

Sec.  4.  Section  1  of  Chapter  623  is  further  amended  by 
rewriting  Sections  4.1  and  4.2  of  the  Charter  to  read  as  follows: 

"Sec.  4.1.  Regular  Municipal  Elections.  Municipal  elections  shall 
be  nonpartisan  plurality  elections  and  shall  be  held  in  odd-numbered 
years  at  the  time  set  by  State  law.  In  the  1989  election  four 
Commissioners  shall  be  elected.  A  Commissioner  for  District  1  shall 
be  elected  for  a  term  of  two  years  by  the  voters  of  District   1  only. 
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Three  other  Commissioners  shall  be  elected  by  the  voters  of  the  entire 
town  for  terms  of  four  years  each.  In  the  1991  election  and  every 
four  years  thereafter  three  Commissioners  shall  be  elected,  one  each 
for  Districts  I,  2  and  3.  Only  the  voters  residing  in  a  district  may 
vote  for  the  Commissioner  for  that  district.  In  the  1993  election  and 
every  four  years  thereafter  three  Commissioners  shall  be  elected  by 
the  voters  of  the  entire  town. 

Sec.  4.2.  Voting.  In  each  election  each  voter  shall  be  entitled  to 
vote  for  one  candidate  for  Mayor.  In  each  election  in  which 
Commissioners  for  Districts  1.  2  and  3  are  being  chosen,  each  voter 
shall  be  entitled  to  vote  for  one  candidate  for  commissioner  for  the 
district  in  which  the  voter  resides.  In  each  election  in  which  the  three 
commissioners  to  be  elected  by  the  entire  town  are  being  chosen,  the 
names  of  all  candidates  for  those  offices  shall  be  placed  on  a  single 
ballot  and  each  voter  shall  be  entitled  to  vote  for  one  candidate  only." 

Sec.  5.  Section  1  of  Chapter  623  is  further  amended  by  adding 
a  new  Section  4.6  to  the  Charter  as  follows: 

"Sec.  4.6.  Descriptions  of  Districts.  The  Districts  for  the  election 
of  Commissioners  are: 

District  /.—The  eastern  side  of  town  included  within  the  following 
line  beginning  at  the  intersection  of  Market  Street  with  the  southern 
town  limits  and  running  clockwise  to  the  same  point  as  follows: 
North  on  Market  Street  to  Brooklyn  Street,  east  on  Brooklyn  to  the 
western  side  of  Interstate  95,  north  along  the  western  side  of  Interstate 
95  one  block  to  Harnett  Street,  west  on  Harnett  one  block  to  George 
Street,  north  on  George  (or  the  line  George  would  follow  if  extended 
north  at  that  point)  one  block  to  Parrish  Street,  west  on  Parrish  to 
Dunn  Street,  north  on  Dunn  three  blocks  to  Hill  Street,  east  on  Hill 
to  Catherine  Street,  north  on  Catherine  to  Morris  Avenue,  east  on 
Morris  to  Hall  Street,  north  on  Hall  two  blocks  to  Branch  Street,  west 
on  Branch  to  Johnson  Street,  north  on  Johnson  to  U.S.  Highway  301, 
east  on  301  to  the  town  limits,  then  south  and  clockwise  along  the 
town  limits  to  the  starting  point. 

District  2. --The  middle  portion  of  the  town  included  between  the 
western  boundary  of  District  I  and  the  following  line  running  south  to 
north  from  its  beginning  at  the  intersection  of  Ryals  Street  and  Mann 
Street  at  the  southern  town  limits:  North  on  Ryals  Street  four  blocks 
to  Harnett  Street,  east  on  Harnett  to  Farmer  Road,  north  on  Farmer 
two  blocks  to  Main  Street,  east  on  Main  one  block  to  Wall  Street, 
north  on  Wall  one  block  to  Church  Street,  east  on  Church  one  block 
to  the  railroad  tracks,  north  on  the  railroad  tracks  to  the  town  limits  at 
U.S.  Highway  301. 

District  3.— The  western  side  of  the  town  including  all  of  the  town 
west  of  the  line  described  above  as  the  boundary  for  District  2." 
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Sec.  6.  Following  the  1989  municipal  election,  incumbent 
Commissioner  Nathan  B.  Blackmon  is  designated  as  the 
Commissioner  for  District  2  and  incumbent  commissioner  J.W. 
Parrish,  Jr.  is  designated  as  the  Commissioner  for  District  3.  Each 
shall  serve  in  that  capacity  until  his  term  expires  in  1991.  If  either 
should  die,  resign  or  otherwise  leave  office  before  the  expiration  of  his 
term,  the  person  appointed  to  fill  the  vacancy  must  reside  in  the  same 
district  as  the  vacating  Commissioner. 

Sec.  7.  This  act  is  intended  to  codify  without  change  the 
election  plan  ordered  by  the  United  States  District  court  for  the 
Eastern  District  of  North  Carolina  on  November  22,  1988,  in  Johnson 
V.  Town  of  Benson.  No.  88-240-CIV-5. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April,  1989. 

HE.  491  CHAPTER  72 

AN  ACT  TO  MODIFY  THE  LAW  P^GARDING  SUSPENSION  OF 
CREDIT  UNION  CHARTERS  AND  TO  AUTHORIZE 
APPOINTMENT  OF  A  CONSERVATOR  TO  MANAGE  THE 
AFFAIRS  OF  A  CREDIT  UNION  WHEN  NECESSARY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  54-109.92  reads  as  rewritten: 
"  §  54-109.92.  Suspension,  Suspension  and  conservation. 

(a)  The  Administrator  of  Credit  Unions  may  determine  in  the 
performance  of  his  duties  under  this  Subchapter  that  a  credit  union  is 
insolvent  or  in  imminent  danger  of  insolvency,  or  that  an  officer, 
director,  or  employee  of  a  credit  union,  or  the  credit  union  itself, 
acting  by  and  through  an  officer,  director,  or  employee,  has: 

(1)  Affected  or  is  likely  to  affect  the  safety  or  soundness  of  the 
credit  union  by  a  violation  of: 

a^    This  Subchapter, 
-r  b^   A  rule  adopted  under  this  Subchapter,  or 

£.    Any  federal  law  or  regulation  applicable  to  credit  unions; 

(2)  Violated,  neglected,  or  refused  to  comply  with  a  duly  issued 
final  order  of  the  Administrator  of  Credit  Unions  or  the 
Credit  Union  Commission; 

(3)  Refused  to  submit  to  examination  under  oath,  or  to  permit 
examination  of  the  credit  union's  books,  papers,  records, 
accounts,  and  affairs  by  the  Administrator  of  Credit  Unions 
or  his  duly  authorized  representative; 
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(4)  Failed  or  refused  to  authorize  and  direct  any  other  person  to 
permit  the  inspection  and  examination  of  the  credit  union's 

'        books,  papers,   records,  or  accounts  in  the  other  person's 
care,  possession,  custody,  or  control  by  the  Administrator  of 
Credit  Unions   or  a  duly  authorized   representative  of  the 
■  Administrator,    after    the    Administrator    has    requested    the 

granting  of  that  authority  and  direction  to  the  other  person; 
or 

(5)  Affected  or  is  likely  to  affect  the  safety  or  soundness  of  the 
credit  union  by  conducting  the  credit  union's  business  in  an 
unauthorized  or  unlawful  manner. 

(b)  If  the  Administrator  of  Credit  Unions  makes  any  of  these 
findings,  he  may  issue  an  order  temporarily  suspending  the  credit 
union's  operations  for  not  more  than  90  days  or,  if  the  Administrator 
determines  that  the  findings  are  of  such  severity  that  immediate 
affirmative  action  is  needed  to  prevent  further  dissipation  of  the  assets 
of  the  credit  union,  the  Administrator  may  immediately  issue  an  order 
of  conservation  and  appoint  a  conservator  to  manage  the  affairs  of  the 
credit  union.  Service  of  the  order  of  suspension  or  the  order  of 
conservation  must  be  by  certified  or  registered  mail,  addressed  to  the 
credit  union  at  the  last  known  address  of  its  principal  office,  or  by 
delivery  to  an  officer  or  director  of  the  credit  union.  Service  by  mail 
is  complete  upon  the  deposit  of  the  paper,  enclosed  in  a  postpaid, 
properly  addressed  wrapper,  in  a  post  office  or  official  depository 
under  the  care  and  custody  of  the  United  States  Postal  Service.  The 
order  must  clearly  state  the  grounds  for  suspension  or  conservation. 

(c)  After  a  conservation  order  has  been  served  on  the  credit  union, 
the  Administrator  of  Credit  Unions  shall  take  possession  and  control 
of  the  books,  records,  property,  assets,  and  business  of  the  credit 
union.  Upon  the  service  of  the  suspension  order,  the  credit  union 
shall  cease  all  operations,  except  those  authorized  by  the  Administrator 
and  conducted  under  his  supervision.  Not  later  than  15  days  after  the 
date  an  order  of  suspension  or  conservation  is  served,  the  board  of 
directors  shall  file  a  written  reply  to  the  order.  They  may  file  a 
written  request  for  a  hearing  to  present  to  the  Administrator  a  plan  to 
continue  operations  under  the  control  of  the  board  of  directors  setting 
out  proposed  corrective  actions.  Under  an  order  of  suspension,  the 
board  of  directors  may  request  that  a  conservator  be  appointed  for  the 
credit  union  or  that  the  credit  union  be  closed  or  merged  or  that  a 
liquidating  agent  be  appointed,  and  may  waive  rights  to  further  appeal. 
In  that  event,  the  Administrator  may  immediately  appoint  a 
conservator,  or  order  that  the  credit  union  be  liquidated  and  appoint  a 
liquidating  agent.      Under   an   order  of  conservation,   the   board   of 
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directors   may   consent   to   the   conservatorship   and   waive   rights   to 
further  appeals. 

(d)  If  the  board  of  directors  files  its  reply  and  requests  a  hearing  as 
provided  by  subsection  (c).  the  Administrator  of  Credit  Unions  shall 
set  and  hold  the  hearing  not  less  than  10  nor  more  than  30  days  after 
the  date  of  receipt  of  such  a  request.  Not  later  than  10  days  before 
the  hearing,  the  Administrator  shall  give  notice  to  the  credit  union  of 
the  date,  time,  and  place  of  the  hearing.  Not  later  than  10  days  after 
the  earlier  of  the  date  of  conclusion  of  the  hearing  or  the  date  on 
which  the  suspension  expires,  the  Administrator  shall  (i)  adopt  the 
plan  to  continue  operations  under  the  control  of  the  board  of  directors 
presented  by  the  credit  union,  (ii)  agree  with  the  credit  union  on  an 
alternative  plan  to  continue  operations  under  the  control  of  the  board 
of  directors  or  other  appropriate  measures,  (iii)  reject  the  plan  to 
continue  operations  under  the  control  of  the  board  of  directors  and 
issue  an  order  of  conservation  appointing  a  conservator,  (iv)  continue 
a  previous  order  of  conservation,  or  (v)  issue  an  order  of  liquidation 
ordering  that  the  credit  union  be  closed,  ordering  that  its  affairs  and 
business  be  liquidated,  and  appointing  a  liquidating  agent. 

(e)  If  the  Administrator  of  Credit  Unions  rejects  the  credit  union's 
plan  to  continue  operations  and  determines  that  it  is  in  the  public 
interest  and  in  the  best  interest  of  the  members,  depositors,  and 
creditors  of  the  credit  union  to  rehabilitate  the  credit  union,  he  may 
permit  the  credit  union  to  operate  under  his  direction  and  control,  and 
shall  issue  an  order  of  conservation  appointing  a  conservator  to 
manage  the  affairs  of  the  credit  union.  The  Administrator  shall  serve 
the  order  of  conservation  in  the  same  manner  as  provided  for  service 
of  an  order  of  suspension. 

(f)  The  conservator,  on  behalf  and  under  the  supervision  and 
direction  of  the  Administrator  of  Credit  Unions,  shall  take  charge  of 
the  books,  records,  property,  assets,  and  business  of  the  credit  union 
and  shall  conduct  the  business  and  affairs  of  the  credit  union  under 
the  direction  and  supervision  of  the  Administrator.  The  conservator 
shall  take  steps  toward  the  removal  of  the  causes  and  conditions  that 
have  necessitated  the  order  that  the  Administrator  directs.  During  the 
conservatorship,  the  conservator  shall  make  reports  to  the 
Administrator  from  time  to  time  as  the  Administrator  requires.  The 
conservator  shall  take  all  necessary  measures  to  preserve,  protect,  and 
recover  the  assets  or  property  of  the  credit  union,  including  claims  or 
causes  of  action  belonging  to  or  that  may  be  asserted  by  the  credit 
union.  In  addition,  the  conservator  may  deal  with  that  property  in  his 
own  name  as  conservator  and  may  file,  prosecute,  or  defend  against  a 
suit  by  or  against  the  credit  union  if  the  conservator  considers  this 
action  necessary  to  protect  the  interested  parties  or  property  affected  by 
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the  suit. 

(g)  The  Administrator  of  Credit  Unions  shall  determine  the  cost 
incident  to  the  conservatorship.  The  cost  is  a  charge  against  the  assets 
and  funds  of  the  credit  union,  and  shall  be  paid  as  the  Administrator 
directs. 

(h)  A  suit  Filed  against  a  credit  union  or  its  conservator  while  a 
conservatorship  order  is  in  effect  must  be  brought  in  a  court  of  proper 
jurisdiction  in  Wake  County.  The  conservator  may  File  suit  in  a  court 
of  proper  jurisdiction  in  Wake  County  against  any  person  for  the 
purpose  of  preserving,  protecting,  or  recovering  assets  or  property  of 
the  credit  union,  including  a  claim  or  cause  of  action  belonging  to  or 
that  may  be  asserted  by  the  credit  union. 

(i)  The  conservator  shall  serve  for  the  period  necessary  to 
accomplish  the  purposes  of  conservatorship  consistent  with  the  intent 
of  this  section.  If  the  credit  union  is  rehabilitated,  it  shall  be  returned 
to  the  management  of  the  board  of  directors  under  the  terms  that  are 
reasonable  and  necessary  to  prevent  recurrence  of  the  conditions  that 
occasioned  the  conservatorship. 

())  If  the  Administrator  of  Credit  Unions  determines  that  the  credit 
union  in  conservatorship  is  not  in  a  condition  to  continue  business  and 
cannot  be  rehabilitated  as  provided  by  this  section,  he  shall  issue,  as 
he  deems  appropriate,  either  an  order  of  merger  or  an  order  of 
liquidation,  appointing  a  liquidating  agent. 

(k)  If,  after  a  hearing  under  this  section,  the  board  of  directors  of 
the  credit  union  is  dissatisFied  with  the  decision  of  the  Administrator  of 
Credit  Unions,  the  board  may  appeal  to  the  Credit  Union  Commission 
by  Filing  with  the  Administrator  a  written  appeal,  including  a  duly 
certiFied  resolution  of  the  board,  not  later  than  10  days  after  the  day 
that  the  Administrator's  order  is  served.  If  the  appeal  is  duly  Filed, 
the  Administrator  shall  set  a  date  for  a  hearing  on  the  appeal  not  more 
than  30  days  after  the  date  on  which  the  appeal  is  Filed.  The 
Administrator  shall  promptly  give  notice  of  the  date,  time,  and  place  of 
the  hearing  to  the  credit  union  and  any  other  interested  party.  The 
Filing  of  an  appeal  does  not  suspend  the  effect  of  the  order  of  the 
conservation  and  this  order  remains  in  force  pending  Final  disposition 
of  the  appeal  by  the  Commission.  At  the  conclusion  of  the  hearing, 
the  Commission  may  reverse  the  order  of  the  Administrator  and  adopt 
and  approve  the  credit  union's  plan  to  continue  operations,  afFirm  the 
Administrator's  order  of  conservation,  or  order  that  other  appropriate 
action  be  taken. 

(I)  If  the  board  of  directors  of  the  credit  union  does  not  File  a  reply 
to  the  order  of  suspension  or  an  order  of  conservation  as  required  by 
this  section  or  fails  to  request  and  appear  at  the  hearing  provided  for 
by  this  section,  the  Administrator  of  Credit  Unions  may  dispose  of  the 
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matter  as  he  considers  appropriate.  The  credit  union  is  presumed  to 
have  consented  to  the  action  and  may  not  contest  it. 

(m)  The  period  of  suspension  and  the  date  and  time  of  the  hearings 
provided  for  by  this  section  may  be  extended  by  agreement  of  the 
parties  and  the  Administrator  of  Credit  Unions. 

(n)  The  Administrator  of  Credh  Unions  shall  notify  the  members 
of  the  Credit  Union  Commission  of  any  suspension. 

(a)  If  it  appears  that  any  credit  union  is  bankrupt  or  insolvent^  or 
that  it  has  willfully  violated  Articles  I4A  to  I4L  of  this  Chapter,  or  is 
operating  in  an  unsafe  or  unsound  manner,  the  Administrator  of 
Credit  Unions  shall  issue  an  order  temporarily  suspending  the  credit 
union's  operations  for  not  more  than  90  days.  The  board  of  directors 
shall  be  given  notice  by  registered  mail  of  such  suspension,  which 
notice  shall  include  a  list  of  the  reasons  for  such  suspension,  and/or  a 
list  of  the  specific  violations  of  Articles  14,^  to  ML  of  this  Chapter, 
The  Administrator  of  Credit  Unions  shall  also  notif^f  the  members  of 
the  Credit  Union  Commission  of  any  suspension. 

(b)  Upon  receipt  of  such  suspension  notice,  the  credit  union  shall 
cease  all  operations,  except  those  authorized  by  the  Administrator.  The 
board  of  directors  shall  then  file  with  the  Administrator  a  reply  to  the 
suspension  notice,  and  may  request  a  hearing  to  present  a  plan  of 
corrective  actions  proposed  if  it  desires  to  continue  operations.  The 
board  may  request  that  the  credit  union  be  declared  insolvent  and  a 
liquidating  agent  be  appointed. 

(c)  Upon  receipt  from  the  suspended  credit  union  of  evidence  that 
the  conditions  causing  the  order  of  suspension  have  been  corrected, 
the  Administrator  may  revoke  the  suspension  notice,  permit  the  credit 
union  to  resume  normal  operations,  and  notify  the  Commission  of 
such  action. 

(d)  If  the  Administrator,  after  issuing  notice  of  suspension  and 
providing  an  opportunity^  for  a  hearing,  rejects  the  credit  union's  plan 
to  continue  operations,  he  may  appoint  an  operating  officer  or  trustee 
to  correct  the  conditions  causing  the  order  of  suspension,  or  he  may 
issue  a  notice  of  involuntary  liquidation  and  appoint  a  liquidating 
agent.  The  credit  union  may  request  the  appropriate  court  to  stay 
execution  of  such  action.  Involuntary  liquidation  may  not  be  ordered 
prior  to  the  conclusion  of  suspension  procedures  outlined  in  this 
section. 

(e)  If,  within  the  suspension  period,  the  credit  union  fails  to  answer 
the  suspension  notice  or  request  a  hearing,  the  Administrator  may 
then  revoke  the  credit  union's  charter,  appoint  a  liquidating  agent  and 
liquidate  the  credit  union." 

Sec.  2.     This  act  is  effective  upon  ratification.  ^  ^ 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April,  1989.      ■  -         . 

H.B.  499  CHAPTER  73  -         '  ,    - 

AN  ACT  CODIFYING  THE  INCREASE  IN  THE  SIZE  OF  THE 
LENOIR  COUNTY  BOARD  OF  EDUCATION  AS  ORDERED  BY 
THE  UNITED  STATES  DISTRICT  COURT  FOR  THE  EASTERN 
DISTRICT  OF  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Lenoir  County  Board  of  Education  shall  consist 
of  seven  members  elected  in  partisan  elections.  Primaries  and 
elections  for  the  Board  of  Education  shall  be  held  at  the  same  time 
and  in  the  same  manner  as  primaries  and  elections  for  county  officers. 
At  each  general  election  all  candidates  for  the  seats  being  elected  that 
year  shall  be  listed  together  on  one  ballot,  and  each  voter  shall  be 
entitled  to  vote  for  as  many  candidates  as  there  are  places  to  be  filled. 
Likewise,  in  each  party  primary,  all  candidates  seeking  that  party's 
nominations  shall  be  listed  together  on  one  ballot,  and  each  voter  of 
that  party  shall  be  entitled  to  vote  for  as  many  candidates  as  there  are 
places  to  be  filled.  Except  as  provided  in  Section  2  of  this  act,  all 
members  of  the  Board  of  Education  shall  serve  four-year  terms. 

Sec.  2.  The  five  members  of  the  Board  of  Education  elected  in 
1986  and  1988  and  the  two  members  appointed  in  February  1989 
shall  be  entitled  to  serve  the  remainder  of  the  terms  for  which  they 
were  elected  or  appointed.  Their  successors  shall  be  elected  for  four- 
year  terms  as  the  terms  of  the  current  members  expire.  Accordingly, 
four  members  shall  be  elected  in  1990  and  every  four  years  thereafter, 
and  three  members  shall  be  elected  in  1992  and  every  four  years 
thereafter. 

Sec.  3.  Any  vacancy  on  the  Board  of  Education  shall  be  filled 
by  appointment  by  the  remaining  members  of  the  board. 

Sec.  4.  A  person  must  reside  in  the  Lenoir  County  School 
Administrative  Unit  to  be  eligible  to  be  appointed  or  elected  to  the 
Lenoir  County  Board  of  Education. 

Sec.  5.     Chapter  216  of  the  Session  Laws  of  1971  is  repealed. 

Sec.  6.  This  act  is  intended  to  codify  without  change  the 
election  plan  ordered  by  the  United  States  District  Court  for  the 
Eastern  District  of  North  Carolina  on  December  15,  1988,  in  Lossie 
Holmes,  et  al.,  v.  Lenoir  County  Board  of  Education,  et  al.  (No. 
86-120-CIV-4). 

Sec.  7.     This  act  is  effective  upon  ratification.  ' 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  April,  1989. 

SB    401  CHAPTER  74     ^ 

AN  ACT  TO  DELETE  THE  REQUIREMENT  OF  CATEGORIZING 
HOSPITALS  AS  TO  THE  KINDS  AND  LEVELS  OF 
EMERGENCY  MEDICAL  TREATMENT  AVAILABLE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      g!s.  143-509(2)  is  repealed. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  April.  1989. 

H.B.  174  CHAPTER  75 

AN  ACT  TO  PROVIDE  FOR  NURSING  HOME  PATIENT'S 
RIGHT  TO  NOTIFICATION  WHEN  THE  FACILITY'S 
LICENSE  IS  REVOKED  OR  MADE  PROVISIONAL. 

The  General  Assembly  of  North  Carolina  enacts:  ■ 

Section  1.      G.S.  131 E- 117  reads  as  rewritten: 
"§  I3IE-II7.  Declaration  of  patient's  rights. 

All    facilities    shall    treat    their    patients    in    accordance    with    the 
provisions  of  this  Part.  Every  patient  shall  have  the  following  rights: 

(1)  To  be  treated  with  consideration,  respect,  and  full 
recognition  of  personal  dignity  and  individuality; 

(2)  To  receive  care,  treatment  and  services  which  are  adequate, 
appropriate,  and  in  compliance  with  relevant  federal  and 
State  statutes  and  rules; 

(3)  To  receive  at  the  time  of  admission  and  during  the  stay,  a 
written  statement  of  the  services  provided  by  the  facility, 
including  those  required  to  be  offered  on  an  as-needed 
basis,  and  of  related  charges.  Charges  for  services  not 
covered  under  Medicare  or  Medicaid  shall  be  specified. 
Upon  receiving  this  statement,  the  patient  shall  sign  a 
written  receipt  which  must  be  on  file  in  the  facility  and 
available  for  inspection; 

(4)  To  have  on  file  in  the  patient's  record  a  written  or  verbal 
order  of  the  attending  physician  containing  any  information 
as  the  attending  physician  deems  appropriate  or  necessary, 
together  with  the  proposed  schedule  of  medical  treatment. 
The     patient     shall     give     prior     informed     consent     to 
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.    ;  participation  in  experimental  research.  Written  evidence  of 

compliance  with  this  subdivision,  including  signed 
acknowledgements  by  the  patient,  shall  be  retained  by  the 
facility  in  the  patient's  file; 

(5)  To  receive  respect  and  privacy  in  the  patient's  medical  care 
V;.         program.   Case  discussion,  consultation,  examination,  and 

treatment  shall  remain  confidential  and  shall  be  conducted 
discreetly.  Personal  and  medical  records  shall  be 
confidential  and  the  written  consent  of  the  patient  shall  be 
obtained  for  their  release  to  any  individual,  other  than 
family  members,  except  as  needed  in  case  of  the  patient's 
transfer  to  another  health  care  institution  or  as  required  by 
law  or  third  party  payment  contract; 

(6)  To  be  free  from  mental  and  physical  abuse  and.  except  in 
emergencies,  to  be  free  from  chemical  and  physical 
restraints  unless  authorized  for  a  specified  period  of  time 
by  a  physician  according  to  clear  and  indicated  medical 
need; 

(7)  To  receive  from  the  administrator  or  staff  of  the  facility  a 
reasonable  response  to  all  requests; 

(8)  To  associate  and  communicate  privately  and  without 
restriction  with  persons  and  groups  of  the  patient's  choice 
on  the  patient's  initiative  or  that  of  the  persons  or  groups  at 
any  reasonable  hour;  to  send  and  receive  mail  promptly 
and  unopened,  unless  the  patient  is  unable  to  open  and 
read  personal  mail;  to  have  access  at  any  reasonable  hour 
to  a  telephone  where  the  patient  may  speak  privately;  and  to 
have  access  to  writing  instruments,  stationery,  and  postage; 

(9)  To  manage  the  patient's  financial  affairs  unless  authority 
has  been  delegated  to  another  pursuant  to  a  power  of 
attorney,  or  written  agreement,  or  some  other  person  or 
agency  has  been  appointed  for  this  purpose  pursuant  to 
law.  Nothing  shall  prevent  the  patient  and  facility  from 
entering  a  written  agreement  for  the  facility  to  manage  the 
patient's    financial    affairs.    In   the   event   that   the   facility 

;,  manages   the   patient's   financial   affairs,    it  shall   have  an 

accounting  available  for  inspection  and  shall  furnish  the 
patient  with  a  quarterly  statement  of  the  patient's  account. 
The  patient  shall  have  reasonable  access  to  this  account  at 
reasonable  hours;  the  patient  or  facility  may  terminate  the 
agreement  for  the  facility  to  manage  the  patient's  financial 
affairs  at  any  time  upon  five  days"  notice. 

(10)  To  enjoy  privacy  in  visits  by  the  patient's  spouse,  and.  if 
both  are  inpatients  of  the  facility,  they  shall  be  afforded  the 
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opportunity  where  feasible  to  share  a  room; 

(11)  To  enjoy  privacy  in  the  patient's  room; 

(12)  To  present  grievances  and  recommend  changes  in  policies 
and  services,  personally  or  through  other  persons  or  in 
combination  with  others,  on  the  patient's  personal  behalf  or 
that  of  others  to  the  facility's  staff,  the  community  advisory 
committee,  the  administrator,  the  Department,  or  other 
persons  or  groups  without  fear  of  reprisal,  restraint, 
interference,  coercion,  or  discrimination; 

(13)  To  not  be  required  to  perform  services  for  the  facility 
without  personal  consent  and  the  written  approval  of  the 
attending  physician; 

(14)  To  retain,  to  secure  storage  for,  and  to  use  personal 
clothing  and  possessions,  where  reasonable; 

(15)  To  not  be  transferred  or  discharged  from  a  facility  except 
for  medical  reasons,  the  patient's  own  or  other  patients' 
welfare,  nonpayment  for  the  stay,  or  when  the  transfer  or 
discharge  is  mandated  under  Title  XVIII  (Medicare)  or 
Title  XIX  (Medicaid)  of  the  Social  Security  Act.  The 
patient  shall  be  given  at  least  five  days'  advance  notice  to 
ensure  orderly  transfer  or  discharge,  unless  the  attending 
physician  orders  immediate  transfer,  and  these  actions,  and 
the  reasons  for  them,  shall  be  documented  in  the  patient's 
medical  record. 

(^6)  To  be  notified  within  10  days  after  the  facility  has  been 
issued  a  provisional  license  because  of  violation  of 
licensure  regulations  or  received  notice  of  revocation  of 
license  by  the  North  Carolina  Department  of  Human 
Resources  and  the  basis  on  which  the  provisional  license  or 
notice  of  revocation  of  license  was  issued.  The  patient's 
responsible  family  member  or  guardian  shall  also  be 
notified." 

Sec.  2.  This  act  is  effective  on  October  1,  1989,  and  shall  not 
apply  to  pending  litigation. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  April,  1989. 

H.B.  627  CHAPTER  76 

AN    ACT    TO    MAKE    OMNIBUS    CHANGES    RELATING    TO 
SAVINGS  AND  LOAN  ASSOCIATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  54B-4  reads  as  rewritten: 
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"(b)  As  used  in  tiiis  Cliapter,  unless  the  context  otherwise  requires, 
the  term: 

(1)        'Administrator'    means  the  Administrator  of  the  Savings 
,    ;,      ,.      and  Loan  Institutions  Division. 

;    w(2)  _      'Aggregate  withdrawal  value  of  withdrawable     accounts' 
..  means  the  total  value  of  all  withdrawable  accounts  held  by 

an  association. 
0)        'Application'     means     the     completed     package     of    the 
application    to   organize   a   State   association,    establish    a 
branch  office  or  conversion  of  structure  of  a  savings  and 
,  loan    association    which    the    Administrator    considers    in 

making  his  recommendation. 
(3a)       'Affiliate'  means  a  person  or  corporation  that  controls,  is 
controlled    by,    or    is    under    common    control    with    an 
association. 

(4)  'Associate'  when  used  to  indicate  a  relationship  with  any 
person,  means  (i)  any  corporation  or  organization  (other 
than  the  applicant  or  a  majority-owned  subsidiary  of  the 
applicant)  of  which  such  person  is  an  officer  or  partner  or 
is,  directly  or  indirectly,  the  beneficial  owner  of  ten 
percent  (10%)  or  more  of  any  class  of  equity  securities, 
(ii)  any  trust  or  other  estate  in  which  such  person  has  a 

,,  r  substantial  beneficial  interest  or  as  to  which  such  person 
serves  as  trustee  or  in  a  similar  fiduciary  capacity,  and 
(iii)  any  relative  or  spouse  who  lives  in  the  same  house  as 

;  that  person,  or  any  relative  of  that  person's  spouse  who 

lives  in  the  same  house  as  that  person,  or  who  is  a 
director  or  officer  of  the  applicant  or  any  of  its  parents  or 
subsidiaries. 

(5)  'Association'    includes    a    State    association    or    a    federal 
„                 association  unless  limited  by  use  of  the  words  'State'  or 

'federal.' 

(6)  'Borrowers'  means  those  who  borrow  funds  from  or  in 
any  other  way  become  obligated  on  a  loan  to  an 
association. 

(7)  'Branch  office'  means  an  office  of  an  association  other 
than  its  principal  office  which  renders  savings  and  loan 
services. 

(8)  'Capital  stock'  means  securities  which  represent 
ownership  of  a  stock  association. 

(9)  'Certificate  of  approval"  means  a  document  signed  by  the 
Administrator  informing  the  North  Carolina  Secretary  of 
State  that  the  Commission  has  approved  the  certificate  of 
incorporation  of  a  proposed  association.  ?       - 
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(10)  Repealed  by  Session  Laws  1985,  c.  659.  s.  1.  effective 
July  9.  1985. 

(11)  'Certificate  of  incorporation  or  charter'  means  the 
document  which  represents  the  corporate  existence  of  a 
State  association. 

(12)  'Certified  copy'  means  a  copy  of  an  original  document  or 
paper  which  has  been  signed  by  the  person  or  persons 
who  certify  such  document  to  be  an  exact  copy  of  the 
original. 

(13)  'This  Chapter'  means  Chapter  54B  of  the  North  Carolina 
General  Statutes. 

(14)  'Commission'  means  the  North  Carolina  Savings  -aftd 
Loan  Institutions  Commission  of  the  Department  of 
Commerce. 

(15)  'Conflict  of  interest'  means  a  matter  before  the  board  of 
directors  in  which  one  or  more  of  the  directors,  officers 
or  employees  has  a  direct  or  indirect  financial  interest  in 
its  outcome. 

(16)  'Conformed  copies'  means  photocopies  or  carbon  copies 
or  other  mechanical  reproductions  of  an  original 
document  or  paper. 

(17)  'Court  of  competent  jurisdiction'  means  a  court  in  North 
Carolina  which  is  qualified  to  hear  the  case  at  hand. 

(18)  'Disinterested  directors'  means  those  directors  who  have 
absolutely  no  direct  or  indirect  financial  interest  in  the 
matter  before  them. 

(19)  'Dividends  on  stock'  means  the  earnings  of  an  association 
paid  out  to  holders  of  capital  stock  in  a  stock  association. 

(20)  'Dividends  on  withdrawable  accounts'  means  the 
consideration  paid  by  an  association  to  a  holder  of  a 
withdrawable  account  for  the  use  of  his  money. 

(21)  'Division'  means  the  Savings  -awd — Loan  Institutions 
Division  of  the  North  Carolina  Department  of  Commerce. 

(22)  'Entrance  fee  per  withdrawable  account'  means  the 
amount  to  be  paid  by  each  person,  firm  or  corporation 
when  he  or  it  pledges  to  a  proposed  mutual  association  to 
deposit  funds  in  a  withdrawable  account. 

(23)  'Examination  and  investigation'  means  a  supervisory 
inspection  of  an  association  or  proposed  association  which 
may  include  inspection  of  every  relevant  piece  of 
information  including  subsidiary  or  affiliated  businesses. 

(24)  'Federal  association'  means  a  corporation  or  association 
organized  and  operated  under  the  provisions  of  federal  law 
and  regulation  to  conduct  a  savings  and  loan  business. 
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(25)  'Financial  institution'  means  a  person,  firm  or  corporation 
engaged  in  the  business  of  receiving,  soliciting  or 
accepting  money  or  its  equivalent  on  deposit  and/or 
lending  money  or  its  equivalent. 

(26)  Repealed  by  Session  Laws  1985,  c.  659,  s.  1,  effective 
July  9.  1985. 

(27)  'General  reserve'  means  appropriated  or  restricted  funds 
in  the  form  of  cash  or  investments  to  be  used  solely  for 
the  purpose  of  absorbing  losses. 

(28)  'Guaranty  association'  means  a  mutual  deposit  guaranty 
association  which  is  a  corporation  organized  under  this 
Chapter  or  its  predecessor  and  operated  under  the 
provisions  of  Article  12  of  this  Chapter. 

(29)  'Immediate  family'  means  one's  spouse,  father,  mother, 
children,  brothers,  sisters,  and  grandchildren;  and  the 
father,  mother,  brothers,  and  sisters  of  one's  spouse;  and 
the  spouse  of  one's  child,  brother  or  sister. 

(30)  'Initial  pledges  for  withdrawable  accounts'  means  those 
pledges  of  funds  by  persons  who  promise  to  a  proposed 
mutual  association  to  deposit  such  amount  if  and  when 
such  proposed  association  becomes  established. 

(31)  'Insurance  of  withdrawable  accounts'  means  insurance  on 
an  association's  withdrawable  accounts  when  the 
beneficiary  is  the  holder  of  such  insured  account. 

(32)  'Liquidity  fund'  means  that  portion  of  the  assets  of  an 
association  which  is  required  to  be  held  in  readily 
marketable  form. 

(32a)  'Interim  association'  means  an  association  formed  to 
facilitate  the  acquisition  of  one  hundred  percent  (100%)  of 

■>  ,  the  voting  shares  of  an  existing  stock  association  by  a 
newly-formed  association  or  an  existing  savings  and  loan 
holding  company  or  to  facilitate  any  other  transaction  the 
Administrator  may  approve. 

(33)  'Members'  means  withdrawable  account  holders  and 
borrowers  in  a  State  mutual  association. 

(34)  'Minimum  amount  of  consideration'  means  the  amount  of 
money  a  stock  association  shall  be  required  to  have 
received  on  the  sale  of  its  stock,  before  it  shall  commence 
business. 

(35)  'Minimum  amount  on  deposit  in  withdrawable  accounts' 
means  the  amount  of  money  which  a  mutual  association 
must  have  on  hand  prior  to  its  commencement  of 
business. 

(36)  'Mutual  association"   means  all  mutual  savings  and  loan 
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associations  owned  by  members  of  the  association,  and 
organized  under  the  provisions  of  this  Chapter  or  its 
predecessor  for  the  primary  purpose  of  promoting  thrift 
and  home  financing. 

(37)  'Net  withdrawal  value  of  withdrawable  accounts'  means 
the  aggregate  of  the  withdrawal  value  of  an  association's 
withdrawable  accounts  less  the  amount  of  any  pledged 
withdrawable  account  which  serves  as  security  for  a  loan. 

(38)  'Net  worth'  means  an  association's  total  assets  less  total 
liabilities. 

(39)  'Original  incorporators'  means  the  organizers  of  a  State 
association  responsible  for  the  business  of  a  proposed 
association  from  the  filing  of  the  application  to  the 
Commission's  final  decision  on  such  application. 

(40)  'Plan  of  conversion'  means  a  detailed  outline  of  the 
procedure  of  the  conversion  of  an  association  from  one  to 
another  regulatory  authority  or  from  one  to  another  form 
of  ownership. 

(41)  'Principal  office'  means  the  office  which  houses  the 
headquarters  of  an  association. 

(42)  'Proposed  association'  means  an  entity  in  organizational 
procedures  prior  to  the  Commission's  final  decision  on  its 
charter  application. 

(43)  'Registered  agent'  means  the  person  named  in  the 
certificate  of  incorporation  upon  whom  service  of  legal 
process  shall  be  deemed  binding  upon  the  association. 

(44)  'Rules  and  regulations'  means  those  regulatory  procedures 
and  guidelines  issued  by  the  Administrator  and  approved 
by  the  Commission. 

(44a)  'Savings  bank"  means  an  association  which  has  exercised 
the  authority  granted  in  G.S.  54B-26  and  adopted  a  name 
which  includes  the  words  'savings  bank.' 

(45)  'Service  corporation'  means  a  corporation  operating  under 
the  provision  of  Article  8  of  this  Chapter  which  engages  in 
activities  determined  by  the  Administrator  by  rules  and 
regulations  to  be  incidental  to  the  conduct  of  a  savings  and 
loan  business  as  provided  in  this  Chapter  or  activities 
which  further  or  facilitate  the  corporate  purposes  of  an 
association,  or  which  furnishes  services  to  an  association 
or  subsidiaries  of  an  association,  the  voting  stock  of  which 
is  owned  directly  or  indirectly  by  one  or  more 
associations. 

(46)  'Specific  reserve  account'  means  an  account  held  by  an 
association  as  a  loss  reserve  for  coverage  on  specific  loans 
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and  investments. 

(47)  'This  State'  means  the  State  of  North  Carolina. 

(48)  'State  association'  means  a  corporation  or  association 
organized  under  this  Chapter  or  its  predecessor  and 
operated  under  the  provisions  of  this  Chapter  to  conduct 

,^.    the  savings  and  loan  business:  or  a  corporation  organized 

^        ^,,,.        under  the  provisions  of  the  predecessors  to  this  Chapter 

,      '       and  operated  under  the  provisions  of  this  Chapter;  or  a 

corporation  organized  under  the  provisions  of  federal  law 

and  so  converted  as  to  be  operated  under  the  provisions  of 

this  Chapter. 

(49)  'Stock  association'  means  any  corporation  or  company 
owned  by  holders  of  capital  stock  and  organized  under  the 
provisions  of  this  Chapter  for  the  primary  purpose  of 
promoting  thrift  and  home  financing. 

(50)  'Subscriptions'  means  the  promise  to  purchase  capital 
stock  in  a  stock  association  and  payment  of  a  portion  of 
the  selling  price. 

(51)  'Total  assets'  means  the  aggregate  amount  of  assets  of  any 
and  every  kind  held  by  an  association. 

(52)  ''Voluntary  dissolution'  means  the  dissolution  and 
liquidation  of  an  association  initiated  by  its  ownership. 

(53)  '"Withdrawable  accounts'  means  accounts  in  which  a 
customer  or  member  places  funds  with  an  association 
which  may  be  withdrawn  by  the  account  holder. 

454) '"Withdrawable  application'   means  the  request  in  writing 

by  a  withdrawable  account  holder  to  withdraw  part  or  all 
of  his  balance." 
Sec.  2.     G.S.  54B-9  reads  as  rewritten: 
"  §  54B-9.  Application  lo  organize  a  savings  and  loan  association. 

(a)  It  shall  be  lawful  for  any  4-0-  five  or  more  natural  persons 
(hereinafter  referred  to  as  the  'incorporators'),  who  are  domiciled  in 
this  State,  to  organize  and  establish  a  savings  and  loan  association  in 
order  to  promote  thrift  and  home  financing,  subject  to  approval  as 
hereinafter  provided  in  this  Chapter.  The  incorporators  shall  file  with 
the  Administrator  a  preliminary  application  to  organize  a  State 
association,  in  the  form  to  be  prescribed  by  the  Administrator, 
together  with  the  proper  nonrefundable  application  fee. 

(b)  The  application  to  organize  a  State  association  shall  be  received 
by  the  Administrator  not  less  than  60  days  prior  to  the  scheduled 
consideration  of  the  application  by  the  Commission,  and  it  shall 
contain: 

(I)    The  original  of  the  certificate  of  incorporation,  which  shall 
be  signed   by  the  original   incorporators,   or  a   majority  of 
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:  them,    but   not   less   than  4^  five,    and   shall    be   properly 

acknowledged  by  a  person  duly  authorized  by  this  State  to 
take  proof  or  acknowledgment  of  deeds;  and  two  conformed 
copies; 

(2)  The  names  and  addresses  of  the  incorporators;  and  the 
names  and  addresses  of  the  initial  members  of  the  board  of 
directors; 

(3)  Statements  of  the  anticipated  receipts,  expenditures,  earnings 
and  financial  condition  of  the  association  for  its  first  two 
years  of  operation,  or  such  longer  period  as  the 
Administrator  may  require; 

(4)  A  showing  satisfactory  to  the  Commission  that: 

a.  The  public  convenience  and  advantage  will  be  served  by 
the  establishment  of  the  proposed  association; 

b.  There  is  a  reasonable  demand  and  necessity  in  the 
community  which  will  be  served  by  the  establishment  of 
the  proposed  association; 

c.  The  proposed  association  will  have  a  reasonable 
probability  of  sustaining  profitable  and  beneficial 
operations  within  a  reasonable  time  in  the  community 
in  which  the  proposed  association  intends  to  locate; 

d.  The  proposed  association,  if  established,  will  promote 
healthy  and  effective  competition  in  the  community  in 
the  delivery  to  the  public  of  savings  and  loan  services; 

(5)  The  proposed  bylaws; 

(6)  Statements,  exhibits,  maps  and  other  data  which  may  be 
prescribed  or  requested  by  the  Administrator,  which  data 
shall  be  sufficiently  detailed  and  comprehensive  so  as  to 
enable  the  administrator  to  pass  upon  the  criteria  set  forth  in 
this  Article. 

(c)  The  application  shall  be  signed  by  the  original  incorporators  or 
a  majority  of  them  but  not  less  than  4^  five,  and  shall  be  properly 
acknowledged  by  a  person  duly  authorized  by  this  State  to  take  proof 
and  acknowledgement  of  deeds." 

Sec.  3.     G.S.  54B-12  reads  as  rewritten: 
"§  54B-I2.  Criteria  to  be  met  before  the  Administrator  may  recommend 
approval  of  an  application. 

(a)  The  Administrator  may  recommend  approval  of  an  application  to 
form  a  mutual  association  only  when  all  of  the  following  criteria  are 
met: 

(1)  The  proposed  association  has  an  operational  expense  fund, 
from  which  to  pay  organizational  and  incorporation 
expenses,  in  an  amount  determined  by  the  Administrator  to 
be    sufficient   for    the    safe    and    proper   operation    of  the 
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association,  but  in  no  event  less  than  seventy-five  thousand 
,M  •>.  dollars  ($75,000).  The  moneys  remaining  in  such  expense 
I.  fund  shall  be  held  by  the  association  for  at  least  one  year 

from  its  date  of  licensing.  No  portion  of  such  fund  shall  be 
released  to  an  incorporator  or  director  who  contributed  to 
it,  nor  to  any  other  contributor,  nor  to  any  other  person 
and  no  dividends  shall  be  accrued  or  paid  on  such  funds 
without  the  prior  approval  of  the  administrator. 

(2)  The  proposed  association  has  pledges  for  withdrawable 
accounts  in  an  amount  determined  by  the  Administrator  to 
be  sufficient  for  the  safe  and  proper  operation  of  the 
association,  but  in  no  event  less  than  three  hundred  fifty 
thousand — dollars — ($350.000). —  four  million  dollars 
($4,000,000). 

(3)  All  entrance  fees  for  withdrawable  accounts  of  the  proposed 
association  have  been  made  with  legal  tender  of  the  United 
States. 

(4)  All  initial  pledges  for  withdrawable  accounts  of  the 
proposed  association  are  made  by  residents  of  North 
Carolina. 

(5)  The  name  of  the  proposed  association  will  not  mislead  the 
public  and  is  not  the  same  as  an  existing  association  or  so 
similar  to  the  name  of  an  existing  association  as  to  mislead 
the  public. 

(6)  The  character,  general  fitness  and  responsibility  of  the 
incorporators  and  the  initial  board  of  directors  of  the 
proposed  association  who  shall  be  residents  of  North 
Carolina  are  such  as  to  command  the  confidence  of  the 
community  in  which  the  proposed  association  intends  to 
locate. 

(7)  There  is  a  reasonable  demand  and  necessity  in  the 
community  which  will  be  served  by  the  establishment  of  the 
proposed  association. 

(8)  The  public  convenience  and  advantage  will  be  served  by  the 
establishment  of  the  proposed  association. 

(9)  The  proposed  association  will  have  a  reasonable  probability 
of  sustaining  profitable  and  beneficial  operations  in  the 
community. 

(10)  The  proposed  association,  if  established,  will  promote 
heahhy  and  effective  competition  in  the  community  in  the 
delivery  to  the  public  of  savings  and  loan  services. 

(b)  The  Administrator  may  recommend  approval  of  an  application  to 
form  a  stock  association  only  when  all  of  the  following  criteria  are 

met:  ■■  :>■-  ,-  :  >:..        .,'■-     ■-•/;     ■■■■'.■.  ..v;-.:  •     :- 
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(I)  The  proposed  association  has  prepared  a  plan  to  solicit 
subscriptions  for  capital  stock  in  an  amount  determined  by 

'      the  Administrator  to  be  sufficient  for  the  safe  and  proper 
'    operation  of  the  association,  but  in  no  event  less  than  oft€ 
million  five  hundred  thousand  dollars  ($1.500.000).  three 
million  dollars  ($3,000,000). 

^ The  proposed  association  has  certified  that  it  shall  set  aside 

from  the  amount  of  subscriptions  for  capital  stock  required 
by  subdivision  (1)  of  this  subsection,  as  a  permanent  capital 
reserve. — aw — amount — ©f — funds — determined — by — the 
Administrator  to  be  sufficient  for  the  safe  and  proper 
operation  of  the  association,  but  in  no  event  less  than  five 
hundred  thousand  dollars  ($500.000). 

(3)  All  subscriptions  for  capital  stock  of  the  proposed 
association  have  been  purchased  with  legal  tender  of  the 
United  States. 

(4)  to  (7).  Repealed  by  Session  Laws  1983,  c.  144,  s.  5, 
effective  April  6,  1983. 

(8)  The  name  of  the  proposed  association  will  not  mislead  the 
public  and  is  not  the  same  as  an  existing  association  or  so 
similar  to  the  name  of  an  existing  association  as  to  mislead 
the  public;  and  contains  the  wording  'corporation,' 
'incorporated,'  'limited,'  or  'company,'  an  abbreviation  of 
one  of  such  words  or  other  words  sufficient  to  distinguish 
stock  associations  from  mutual  associations. 

(9)  The  character,  general  fitness,  and  trustworthiness  of  the 
incorporators,     initial     board     of    directors,     and     initial 

"■;  :  stockholders  of  the  proposed  association  are  such  as  to 
command  the  confidence  of  the  community  in  which  the 
proposed  association  intends  to  locate. 

(10)  There  is  a  reasonable  demand  and  necessity  in  the 
community  which  will  be  served  by  the  establishment  of  the 
proposed  association. 

(II)  The  public  convenience  and  advantage  will  be  served  by  the 
establishment  of  the  proposed  association. 

(12)  The  proposed  association  will  have  a  reasonable  probability 
of  sustaining  profitable  and  beneficial  operations  in  the 
community. 

(13)  The  proposed  association,  if  established,  will  promote 
healthy  and  effective  competition  in  the  community  in  the 
delivery  to  the  public  of  savings  and  loan  services. 

(c)  The  minimum  amount  of  pledges  for  withdrawable  accounts  or 
subscriptions  for  capital  stock  may  be  adjusted  in  the  discretion  of  the 
Administrator  if  he  determines  that  a  greater  requirement  is  necessary 
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or  that  a  smaller  requirement  will  provide  a  sufficient  capital  base. 
Such  a  finding  and  recommendation  to  the  Commission  shall  be  based 
upon  due  consideration  of  (i)  the  population  of  the  proposed  trade 
area,  (ii)  the  total  deposits  of  the  depository  financial  institutions 
operating  in  the  proposed  trade  area,  (iii)  the  economic  conditions  of 
and  projections  for  the  proposed  trade  area,  (iv)  the  business 
experience  and  reputation  of  the  proposed  management,  (v)  the 
business  experience  and  reputation  of  the  proposed  incorporators  and 
directors,  and  (vi)  the  projected  deposit  growth,  capitalization,  and 
profitability  of  the  proposed  association." 

Sec.  4.     G.S.  54B-13  reads  as  rewritten:  ;, 

"§  54B-I3.  Savings  and  Loan  Instilulions  Commission  lo  review  findings 
and  recommendations  of  Administrator. 

(a)  If  the  Administrator  does  not  have  the  completed  application 
within  120  days  of  the  filing  of  the  preliminary  application,  the 
application  shall  be  returned  to  the  applicants. 

(b)  When  the  Administrator  has  completed  his  examination  and 
investigation  of  the  facts  relevant  to  the  establishment  of  the  proposed 
association,  he  shall  present  his  findings  and  recommendations  to  the 
Commission  at  a  public  hearing.  The  Savings  and  Loan  Institutions 
Commission  must  approve  or  reject  an  application  within  180  days  of 
the  submission  of  the  preliminary  application. 

(c)  Not  less  than  60  45  days  prior  to  the  public  hearing  held  for  the 
consideration  of  the  application  to  establish  a  savings  and  loan 
association,  the  incorporators  shall  cause  to  be  published  a  notice  in  a 
newspaper  of  general  circulation  in  the  area  to  be  served  by  the 
proposed  association.  Such  notice  shall  contain: 

(1)  A  statement  that  the  application  has  been  filed  with  the 
Administrator; 

(2)  The  name  of  the  community  where  the  principal  office  of  the 
proposed  association  intends  to  locate; 

(3)  A  statement  that  a  public  hearing  shall  be  held  to  consider 
the  application;  and 

(4)  A  statement  that  any  interested  or  affected  party  may  file  a 
written  statement  either  favoring  or  protesting  the  creation  of 
the  proposed  association.  Such  statement  must  be  filed  with 
the  Administrator  within  30  days  of  the  date  of  publication. 

(d)  The  Commission,  at  the  public  hearing,  shall  consider  the 
findings  and  recommendation  of  the  Administrator  and  shall  hear  such 
oral  testimony  as  he  may  wish  to  give  or  be  called  upon  to  give,  and 
shall  also  receive  information  and  hear  testimony  from  the 
incorporators  of  the  proposed  association  and  from  any  and  all  other 
interested  or  affected  parties.  The  Commission  shall  hear  only 
testimony    and    receive    only    information    which    is    relevant    to    the 
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consideration   of  the   application   and   tlie  operation   of  the   proposed 
association." 

Sec.  5.     G.S.  54B-25  reads  as  rewritten; 
"  §  54B-25.  Branch  offices  closed. 

The  board  of  a  State  association  may  discontinue  the  operation  of  a 
branch  office  upon  giving  at  least  30  days'  prior  written  notice  to  the 
Administrator,  the  notice  to  include  the  date  upon  which  the  branch 
office  shall  be  closed." 

Sec.  6.  G.S.  54B-30(3)  reads  as  rewritten: 
"(3)  At  the  meeting  of  the  members  or  stockholders  of  such 
association,  such  members  or  stockholders  may  by  affirmative  vote  of 
a  majority  of  votes  or  shares  present,  in  person  or  by  proxy,  resolve  to 
convert  said  association  to  a  federal  savings  and  loan  association.  A 
copy  of  the  minutes  of  the  meeting  of  the  members  or  stockholders 
certified  by  an  appropriate  officer  of  the  association  shall  be  filed  in 
the  office  of  the  Administrator  within  10  days  after  such  meeting, 
Administrator.  The  said  certified  copy  when  so  filed  shall  be  prima 
facie  evidence  of  the  holding  and  the  action  of  the  meeting." 

Sec.  7.  G.S.  54B-31(3)  reads  as  rewritten: 
"(3)  At  the  meeting  of  the  members  or  stockholders  of  such 
association,  such  members  or  stockholders  may  by  affirmative  vote  of 
a  majority  of  votes  or  shares  present,  in  person  or  by  proxy,  resolve  to 
convert  said  association  to  a  State  association.  A  copy  of  the  minutes 
of  the  meeting  of  the  members  or  stockholders,  certified  by  an 
appropriate  officer  of  the  association,  shall  be  filed  with  the 
Administrator  within — 10  days  after  the  meeting,  accompanied  by  a 
conversion  fee.  The  certified  copy  when  so  filed  shall  be  prima  facie 
evidence  of  the  holding  of  and  the  action  taken  at  the  meeting." 

Sec.  8.  G.S.  54B-35(4)  reads  as  rewritten: 
"(4)  At  separate  meetings  of  the  members  or  stockholders  of  the 
respective  associations,  the  members  or  stockholders  may  adopt,  by  an 
affirmative  vote  of  a  majority  of  the  votes  or  shares  present,  in  person 
or  by  proxy,  a  resolution  to  merge  into  a  single  association  upon  the 
terms  of  the  merger  agreement  as  shall  have  been  agreed  upon  by  the 
directors  of  the  respective  associations  and  as  approved  by  the 
Administrator.  Upon  the  adoption  of  the  resolution,  a  copy  of  the 
minutes  of  the  proceedings  of  the  meetings  of  the  members  or 
stockholders  of  the  respective  associations,  certified  by  the  president  or 
vice-president  and  secretary  or  assistant  secretary  of  the  merging 
associations,  shall  be  filed  in  the  office  of  the  Administrator,  within  10 
days  after  such  meetings.  Administrator.  Within  15  days  after  the 
receipt  of  a  certified  copy  of  the  minutes  of  such  meetings  the 
Administrator  shall  either  approve  or  disapprove  the  proceedings  for 
compliance  with  this  section.  If  the  proceedings  are  approved  by  him. 
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he  shall  issue  a  certificate  of  his  approval  of  the  merger  and  send  it  to 
each  of  the  associations.  The  certificate  shall  be  filed  and  recorded  in 
the  office  of  the  Secretary  of  State.  When  the  certificate  is  so  filed,  the 
merger  agreement  shall  take  effect  according  to  its  terms  and  shall  be 
binding  upon  all  the  members  or  stockholders  of  the  associations 
merging,  and  it  shall  be  deemed  to  be  the  act  of  merger  of  such 
constituent  savings  and  loan  associations  under  the  laws  of  this  State, 
and  the  certificate  or  certified  copy  thereof  shall  be  evidence  of  the 
agreement  and  act  of  merger  of  the  savings  and  loan  associations  and 
the  observance  and  performance  of  all  acts  and  conditions  necessary  to 
have  been  observed  and  performed  precedent  to  such  merger.  Within 
60  days  after  its  receipt  from  the  Secretary  of  State,  the  certified  copy 
of  the  certificate  shall  be  filed  with  the  register  of  deeds  of  the  county 
or  counties  in  which  the  respective  associations  so  merged  have 
recorded  their  original  certificates  of  incorporation.  Failure  to  so  file 
shall  only  subject  the  association  to  a  penalty  of  one  hundred  dollars 
($100.00)  to  be  collected  by  the  Secretary  of  State.  The  only  fees  that 
shall  be  collected  in  connection  with  the  merger  of  the  associations 
shall  be  filing  and  recording  fees.  If  the  Administrator  disapproves  the 
proceedings,  he  shall  mark  the  certified  copies  of  the  meetings  in  his 
office  as  disapproved  and  notify  the  associations  to  that  effect.  Such 
disapproval  may  be  appealed  by  the  association  to  the  Commission." 

Sec.  9.     G.S.  54B-43  reads  as  rewritten: 
"  §  54B-43.  Slock  dividends. 

No  dividend  on  stock  shall  be  paid  unless  the  association  has  the 
prior  written  approval  of  the  Administrator." 

Sec.  10.     G.S.  54B-2I0  reads  as  rewritten: 
"  §  54B-2J0.  Components  of  liquidity  fiind.  ■•      •     -      ^^^ 

(a)  Every  State  association  shall  at  all  times  have  on  hand  and 
unpledged ;  cash,  investments  in  obligations  of  the  United  States 
government,  or  the  government  of  the  State  of  North  Carolina,  or 
stock  in  the  Federal  Home  Loan  Bank,  or  deposits  in  any  mutual 
deposit  guaranty  association  organized  or  operated  pursuant  to  Article 
J-^ — »f — th4« — Chapter. — ©4: — investments — m — the — accounts — of  other 
associations,  or  bonds  issued  by  the  Federal  Home  Loan  Bank,  or 
Government  National  Mortgage  Association  pass-through  certificates, 
■Of — Federal — Home — Loa* — Mortgage — Corporation — pass -thro  ugh 
certificates,  or  funds  on  deposit  in  a  federal  reserve  bank  or  in  other 
bank  or  banks  as  may  have  been  approved  by  a  majorit}^  of  the  entire 
board  of  directors,  in  an  amount  set  by  the  Commission  equal  to  at 
least  four  percent  (4%)  of  the  net  withdrawal  value  of  the  association's 
withdrawable — account. — ot: — two — hundred — fifty — thousand — dollars 
($250,000).  whichever  is  greater,  as  the  liquidity/  fund  and  held  to 
assure  the  liquidit)^  of  such  association.   Such  investments  and  funds 
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on  deposit  shall  be  readily  marketable  and  shall  not  exceed  a  term  of 
five  years,  establish  and  maintain  a  regulatory  capital  account  in  an 
amount  and  in  such  funds  and  investments  that  comply  with  the 
requirements  of  its  federal  insurer  of  withdrawable  accounts. 

(b)  In  addition  to  those  investments  set  forth  in  subsection  (a),  a 
State  association's  liquidit},^  fund  may  also  include  debt  securities 
which  are  hedged,  subject  to  options,  or  redeemable ,  in  the  manner 
allowed  to  members  of  the  Federal  Home  Loan  Bank  Board,  by  the 
board's  regulations,  as  amended  from  time  to  time;  provided  that, 
limitations  upon  State  associations  as  to  amounts  of  investments, 
investments  in.  or  hedged  by.  a  single  source,  or  other  limitations 
upon  the  investment  authori^y  of  State  associations,  shall  be  as 
provided  by  rules  promulgated  by  the  Administrator,  and  not  as 
provided  by  rules  and  regulations  of  the  Federal  Home  Loan  Bank 
Board.  The  failure  of  a  State  association  to  maintain  the  required  level 
and  type  of  regulatory  capital  may  be  grounds  for  supervisory  action 
by  the  Administrator. 

(c)  The  Administrator  may  adopt  rules  to  implement  this  section." 
Sec.  11.     G.S.  54B-2I6  reads  as  rewritten: 

"  ^  54B-2I6.  General  reseiye.  '      " 

(a)  Every  State  association  shall  establish  and  maintain  *  general 
reserve  for  the  sole  purpose  of  covering  losses.  The  general  reserve 
shall  be  established  and  maintained  separately  from  any  valuation 
allowances  and  specific  loss  reserves  established  and  maintained  at  the 
election  of  the  association  or  pursuant  to  rules  and  regulations 
prescribed  by  the  Commission,  in  compliance  with  the  requirements  of 
its  federal  insurer  of  withdrawable  accounts. 

(b)  The  general  reserve  shall  be  maintained  at  a  le\^el  set  by  the 
Commission  based  on  assets.  In  setting  the  level  for  the  general 
reserve,  the  Commission  shall  evaluate  the  risk  attributable  to  various 
t^^pes  of  assets  and  shall  establish  percentages  for  each  ^ype  of  asset 
based  on  its  level  of  risk.  The  failure  of  a  State  association  to  maintain 
the  required  level  of  general  valuation  allowances  or  specific  loss 
reserves  may  be  grounds  for  supervisory  action  by  the  Administrator. 

(c)  In  the  case  of  newly  chartered  stock  associations,  the  permanent 
capital  reserve  required  by  G.S.  54B- 12(b)(2)  shall  be  deemed  a 
constituent  part  of  and  not  supplementary  to  the  general  reserve 
required  by  this  section.  Therefore,  a  minimum  of  five  hundred 
thousand  dollars  ($500,000)  shall  be  the  required  level  of  the  general 
reserve  of  a  stock  association  until  a  greater  level  is  required  pursuant 
to  this  section  and  rules  and  regulations  promulgated  thereto,  The 
Administrator  may  adopt  rules  to  implement  this  section. 

J^ — Not^vithstanding — tb€ — provision — of  this — section. — aoy — State 
association  which  has   insurance  of  withdrawable  accounts  with  the 
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Federal  Savings  and  Loan  Insurance  Corporation  and  which  meets  the 
statutory — reserve — requirement — of  the — Federal — Savings — a»d — Loan 
Insurance  Corporation — need — not  comply  with — the  general — reserve 
requirement  of  this  section. 

(e)  The  failure  of  a  State  association  to  maintain  the  required  level 
of  general  reserve  set  by  the  Commission  or  the  statutory  reserve 
requirement  of  the  Federal  Savings  and  Loan  Insurance  Corporation 
may  be  grounds  for  supervisory  action  by  the  Administrator, 

(0  The  Commission  shall  adopt  rules  and  regulations  for  the 
implementation  of  this  section." 

Sec.  12.     G.S.  54B-261  is  amended  by  adding  a  new  subsection 
to  read: 

"(a2)  Notwithstanding  any  other  provision  of  law,  a  mutual 
association  may  reorganize  its  ownership  to  provide  for  ownership  by 
a  savings  and  loan  holding  company  upon  adoption  of  a  plan  of 
reorganization  by  a  favorable  vote  of  not  less  than  two-thirds  of  the 
members  of  the  board  of  directors  of  the  association  and  approval  of 
the  plan  of  reorganization  by  a  majority  of  the  voting  members  of  the 
association.  The  plan  of  reorganization  shall  provide  that  (i)  the 
resulting  ownership  shall  be  vested  in  a  North  Carolina  corporation, 
(ii)  the  resulting  ownership  of  one  or  more  subsidiary  associations 
shall  be  evidenced  by  stock  shares,  (iii)  the  substantial  portion  of  the 
assets  and  all  of  the  insured  deposits  and  part  or  all  of  the  other 
liabilities  shall  be  transferred  to  one  or  more  subsidiary  associations, 
(iv)  the  reorganization  shall  not  be  subject  to  State  or  federal  income 
taxation,  and  (v)  the  plan  of  reorganization  is  fair  and  equitable  to  all 
members  of  the  association.  The  Administrator  shall  promulgate  rules 
regarding  the  formation  of  the  subsidiary  associations  and  the  holding 
company,  including  the  rights  of  members,  levels  of  investment  in  the 
holding  company  subsidiaries,  and  stock  sales." 
Sec.  13.     G.S.  7A-1 12(a)  reads  as  rewritten: 

"(a)  The  clerk  of  the  superior  court  may  in  his  discretion  invest 
moneys  secured  by  virtue  or  color  of  his  office  or  as  receiver  in  any 
of  the  following  securities: 

(1)  Obligations  of  the  United  States  or  obligations  fully 
guaranteed  both  as  to  principal  and  interest  by  the  United 
States; 

(2)  Obligations  of  the  State  of  North  Carolina;  •.>-:..- 

(3)  Obligations  of  North  Carolina  cities  or  counties  approved  by 
the  Local  Government  Commission:  and 

(4)  Shares  of  any  building  and  loan  association  organized  under 
the  laws  of  this  State,  or  of  any  federal  savings  and  loan 
association  having  its  principal  office  in  this  State,  and 
certificates  of  deposit  for  time  deposits  or  savings  accounts  in 
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any  bank  or  trust  company  authorized  to  do  business   in 

North   Carolina,    to   the  extent   in   each    instance  that   such 

shares    or    deposits    are    insured    by    the    State    or    federal 

government  or  any  agency  thereof  or  by  any  mutual  deposit 

'   guaranty  association  authorized  by  the  Administrator  of  the 

Savings  and  Loan  Institutions  Division  of  North  Carolina  to 

do  business   in   North  Carolina  pursuant  to  Article  7A  of 

■        Chapter  54  of  the  General  Statutes.  If  the  clerk  desires  to 

deposit  in  a  bank,  saving  and  loan,  or  trust  company  funds 

entrusted  to  him  by  virtue  or  color  of  his  office,  beyond  the 

'■"      '       extent  that  such  deposits  are  insured  by  the  State  or  federal 

government  or  an  agency  thereof  or  by  any  mutual  deposit 

guaranty  association  authorized  by  the  Administrator  of  the 

Savings  and  Loan  Institutions  Division  of  North  Carolina  to 

do  business   in  North  Carolina  pursuant  to  Article  7A  of 

'  Chapter  54  of  the  General  Statutes,  the  clerk  shall  require 

such  depository  to  furnish  a  corporate  surety  bond  or  bonds 

of  the  United  States  government  or  of  the  State  of  North 

Carolina,     or    of    counties    and    municipalities    of    North 

Carolina   whose   bonds   have   been   approved   by  the  Local 

Government  Commission." 

Sec.  14.     G.S.  54-48  reads  as  rewritten: 

"^54-48.  Reserve  associations. 

Associations  to  be  known  as  'reserve  land  and  loan  associations' 
may  be  chartered  and  licensed  as  provided  in  this  Article,  when  they 
are  organized  and  the  stock  therein  is  held  by  local  land  and  loan 
associations,  and  shall  have  such  powers,  rights,  and  privileges  as  are 
accorded  to  other  domestic  associations,  and  they  may  conform  to 
such  laws,  rules,  and  regulations  as  may  be  prescribed  by  the  laws  of 
the  United  States,  or  of  this  State,  to  enable  them  to  receive  moneys, 
bonds,  or  securities  to  be  used  in  loans  and  to  secure  the  same.  Such 
reserve  associations  shall  be  under  the  supervision  of  the 
Administrator  of  the  Savings  and  Loan  Institutions  Division  as  are 
building  and  loan  associations." 

Sec.  15.     G.S.  54B-48.2(2)  reads  as  rewritten: 

"(2)     'Administrator'  means  the  Administrator  of  the  Savings  -aod 

Lo^M  Institutions  Division." 
Sec.  16.     G.S.  54B-52  reads  as  rewritten: 
"  §  54B-52.  Administralor  of  Savings  and  Loan  Institutions  Division. 

The  Administrator  of  the  Savings  and  Loan  Institutions  Division  of 
the  State  is  hereby  empowered  and  directed  to  perform  all  the  duties 
and  exercise  all  the  powers  as  to  savings  and  loan  associations 
organized  or  operated  under  this  Chapter,  unless  herein  otherwise 
provided." 
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Sec.  17.     G.S.  54B-53  reads  as  rewritten:  ,, 

"  §  54B-53.  Savings  and  Loan  Insiitulions  Commission. 

(a)  The  Savings  and  Loan  Institutions  Commission,  which  has 
heretofore  been  created,  shall  continue  to  exist  and  the  seven  members 
of  the  Savings  and  Loan  Institutions  Commission  who  have  heretofore 
been  appointed  by  the  Governor  shall  continue  to  serve  their  full  terms 
and  their  successors  shall  be  appointed  by  the  Governor  as  required 
by  this  section.  The  Governor  shall  on  July  1,  1981,  appoint  three 
persons  to  the  Commission  for  four-year  terms.  On  July  1.  1983,  he 
shall  appoint  two  persons  to  the  Commission  for  three-year  terms,  and 
two  persons  for  four-year  terms.  All  appointments  to  the  Commission 
thereafter  shall  be  for  four-year  terms.  Any  vacancy  on  the 
Commission  shall  be  filled  by  the  Governor  for  the  unexpired  term.  A 
newly  appointed  commissioner  shall  assume  office  at  the  first  regular 
or  special  meeting  subsequent  to  his  appointment. 

(b)  The  members  of  the  Commission  shall  elect  one  of  their 
number  to  serve  as  chairman  of  the  Commission  for  such  term  as  set 
forth  in  rules  adopted  by  the  Commission.  A  vice-chairman  and  other 
officers  may  be  elected  as  specified  by  the  Commission. 

(c)  The  term  of  a  commissioner  shall  be  four  years,  or  until  his 
successor  is  appointed  and  qualified. 

(d)  At  least  two  members  of  the  Commission  shall  be  persons  who 
are  currently  serving  as  managing  officers  of  State  associations.  Four 
members  of  the  Commission  shall  be  appointed  as  representatives  of 
the  borrowing  public  and  shall  not  be  employees  of  or  directors  of  any 
financial  institution  or  have  an  interest  in  any  financial  institution 
other  than  as  a  result  of  being  a  depositor  or  borrower. 

(e)  Meetings  of  the  Commission  shall  be  held  regularly  as  provided 
in  rules  adopted  by  the  Commission  but  no  less  than  once  each 
calendar  quarter.  Special  meetings  shall  be  held  at  any  time  upon  the 
call  of  the  chairman,  or  upon  the  call  of  any  three  commissioners. 
The  Administrator  shall  call  meetings  when  consideration  by  the 
Commission  is  required  by  law  for  contemplated  action  of  the 
Administrator.  Members  of  the  Commission  shall  be  reimbursed  as 
prescribed  by  law  for  expenses  incurred  in  the  performance  of  their 
duties  under  this  section. 

(f)  The  relationship  between  the  Secretary  of  Commerce  and  the 
Savings  and  Loan  Institutions  Commission  shall  be  as  defined  for  a 
Type  II  transfer  under  Article  Chapter  143A  of  the  General  Statutes. 

(g)  The  Savings  and  Loan  Institutions  Commission  is  hereby  vested 
with  full  power  and  authority  to  review,  approve,  disapprove,  or 
modify  any  action  taken  by  the  Administrator  in  the  exercise  of  all 
powers,  duties  and  functions  vested  in  or  exercised  by  the 
Administrator  under  the  savings  and  loan  laws  of  this  State." 
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Sec.  18.     G.S.  54B-54  reads  as  rewritten: 
"  §    54B-54.    Deputy   adininisiralor    of  Savings    and   Loan    Inslilulions 
Division. 

(a)  There  shall  be  a  deputy  administrator  of  the  Savings  and  Loan 
Institutions  Division  who,  in  the  event  of  the  absence,  death, 
resignation,  disability  or  disqualification  of  the  Administrator,  or  in 
case  the  office  of  Administrator  shall  for  any  reason  become  vacant, 
shall  have  and  exercise  all  the  powers  and  duties  vested  by  law  in  the 
Administrator. 

(b)  The  deputy  administrator  is  authorized  and  empowered  at  any 
and  all  times  to  perform  such  duties  and  exercise  such  powers  of  the 
Administrator  as  the  Administrator  may  direct." 

Sec.  19.     G.S.  54B-55(b)  reads  as  rewritten: 
"(b)   Without   limiting  the  generality  of  the  foregoing  paragraph, 
rules,  instructions,  and  regulations  may  be  promulgated  with  respect 
to: 

(1)  Reserve  requirements;  '  '"',     - 

(2)  Stock  ownership  and  dividends;  >        .;>   '■■ 

(3)  Stock  transfers; 

■  (4)      Incorporators,      stockholders,      directors,      officers      and 

employees  of  an  association; 
■  .      (5)      Bylaws; 

^•■'      (6)      The  Savings  and  Loan  Institutions  Commission; 
(7)      The  structure  of  the  office  of  the  Administrator; 
i        (8)      The  operation  of  associations; 

(9)  Withdrawable    accounts,    bonus    plans,    and    contracts    for 
savings  programs; 

(10)  Loans  and  loan  expenses;  ;;, 

(1 1)  Investments;  i,. 

(12)  Forms  and  definitions;  ■    ' 

'        (13)    Types  of  financial  records  to  be  maintained  by  associations; 
(14)    Retention  periods  of  various  financial  records; 

■  (15)    Internal  control  procedures  of  associations;  r 

(16)  Conduct  and  management  of  associations; 

(17)  Chartering  and  branching;  ;. 

(18)  Liquidations;  ..  -    .    ^ 

(19)  Mergers; 

(20)  Conversions; 

(21)  Reports  which  may  be  required  by  the  Administrator; 

(22)  Conflicts  of  interest; 

"-'•       (23)    Collection  of  State  savings  and  loan  taxes; 

■  '    (24)    Service  corporations;  and  -.    ■ 

■  (25)    Savings  and  loan  holding  companies."     •        '■  -'■:-■ 
.   Sec.  20.     G.S.  54B-62  reads  as  rewritten: 
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"  §    54B-62.    Relationship    of  savings   and   loan    associations    with    the 
Savings  and  Loan  Institutions  Division. 

(a)  Except  as  provided  by  subsection  (b)  of  this  section,  a  savings 
and  loan  association  or  any  director,  officer,  employee,  or 
representative  thereof  shall  not  grant  or  give  to  the  Administrator  or  to 
any  employee  of  the  Administrator's  office,  or  to  their  spouses,  any 
loan  or  gratuity,  directly  or  indirectly. 

(b)  Neither  the  Administrator  nor  any  person  on  the  staff  of  the 
Savings  and  Loan  Institutions  Division  shall: 

(1)  Hold  an  office  or  position  in  any  State  association  or 
exercise  any  right  to  vote  on  any  State  association  matter  by 
reason  of  being  a  member  of  the  association; 

(2)  Be  interested,  directly  or  indirectly  in  any  savings  and  loan 
association  organized  under  the  laws  of  this  State;  or 

(3)  Undertake  any  indebtedness,  as  a  borrower  directly  or 
indirectly  or  endorser,  surety  or  guarantor,  or  sell  or 
otherwise  dispose  of  any  loan  or  investment  to  any  savings 
and  loan  association  organized  under  the  laws  of  this  State. 

(c)  Notwithstanding  subsection  (b)  of  this  section,  the  Administrator 
or  any  other  person  employed  in  or  by  his  office  may  be  a 
withdrawable  account  holder  and  receive  earnings  on  such  account. 

(d)  If  the  Administrator  or  other  person  has  any  prohibited  right  or 
interest  in  a  savings  and  loan  association,  either  directly  or  indirectly, 
at  the  time  of  his  appointment  or  employment,  he  shall  dispose  of  it 
within  60  days  after  the  date  of  his  appointment,  or  employment.  If 
the  Administrator  or  other  such  person  is  indebted  as  borrower 
directly  or  indirectly,  or  is  an  endorser,  surety  or  guarantor  on  a  note, 
at  the  time  of  his  appointment  or  employment,  he  may  continue  in 
such  capacity  until  such  loan  is  paid  off." 

Sec.  21.     G.S.  54B-63(d)  reads  as  rewritten: 

"(d)  Nothing  in  this  section  shall  prevent  the  exchange  of 
information  relating  to  associations  and  the  business  thereof  with  the 
representatives  of  the  agencies  of  this  State,  other  states,  or  of  the 
United  States,  or  with  reserve  or  insuring  agencies  for  associations. 
The  private  business  and  affairs  of  an  individual  or  company  shall  not 
be  disclosed  by  any  person  employed  by  the  Savings  and  Loan 
Institutions  Division,  any  member  of  the  Commission,  or  by  any 
person  with  whom  information  is  exchanged  under  the  authority  of 
this  subsection." 

Sec.  22.     G.S.  54B-66(b)  reads  as  rewritten: 

"(b)  In  addition  to  any  of  the  other  penalties  or  remedies  provided 
by  this  Article,  the  following  shall  be  deemed  to  be  misdemeanors  and 
shall  be  punishable  as  provided  in  Chapter  14  of  the  North  Carolina 
General  Statutes: 
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(1)  The  willful  or  knowing  violation  of  the  provisions  of  this 
Article  by  any  employee  of  the  Savings  and  Loan  Institutions 

■'  Division. 

(2)  The  willful  or  knowing  violation  of  a  cease  and  desist  order 
which  has  become  final  in  that  no  further  administrative  or 
judicial  appeal  is  available." 

Sec.  23.  G.S.  54B-246(a)  reads  as  rewritten: 
"(a)  In  addition  to  any  and  all  other  powers,  duties  and  functions 
vested  in  the  Secretary  of  Commerce  under  the  provisions  of  this 
Article,  and  for  the  protection  of  member  institutions  and  the  general 
public,  the  Secretary  of  Commerce  shall  have  general  control  and 
supervision  over  all  mutual  deposit  guaranty  associations  doing 
business  in  this  State.  Mutual  deposit  guaranty  associations  shall  be 
subject  to  the  control  and  supervision  of  the  Secretary  of  Commerce  as 
to  their  conduct,  organization,  management,  business  practices, 
reserve  requirements  and  their  financial  and  fiscal  matters.  The  grant 
of  general  control  and  supervision  over  mutual  deposit  guaranty 
associations  to  the  Secretary  of  Commerce  by  this  Article  shall  in  no 
way  be  deemed  to  affect  the  existing  powers,  duties  and  responsibilities 
of  the  Credit  Union  Commission,  the  Commissioner  of  Banks,  the 
State  Banking  Commission  or  the  North  Carolina  Savings  and  Loan 
Institutions  Commission  except  for  the  removal  herein  of  general 
control  and  supervision  over  mutual  deposit  guaranty  associations  from 
the  Administrator  of  the  Savings  and  Loan  Institutions  Division  to  the 
Secretary  of  Commerce." 

Sec.  24.     G.S.  105-228. 24A  reads  as  rewritten: 
"  §  1 05-228. 24A.  Income  lax  credit  for  supervisory  fees. 

Every  savings  and  loan  association  is  allowed  a  credit  against  the 
income  tax  imposed  on  it  under  Article  4  of  this  Chapter  for  a  taxable 
year  equal  to  the  amount  of  supervisory  fees,  paid  by  the  association 
during  the  taxable  year,  that  were  assessed  by  the  Administrator  of  the 
Savings  -a«d — Loan  Institutions  Division  of  the  Department  of 
Commerce  for  the  State  fiscal  year  beginning  on  or  during  that  taxable 
year.  This  credit  may  not  exceed  the  amount  of  income  tax  payable  by 
the  association  for  the  taxable  year  for  which  the  credit  is  claimed, 
reduced  by  the  sum  of  all  income  tax  credits  allowed  against  the  tax, 
except  tax  payments  made  by  or  on  behalf  of  the  association.  The 
supervisory  fees  shall  not  be  an  allowable  deduction  in  determining 
taxable  income  for  any  association  claiming  the  credit  allowed  under 
this  section." 

Sec.  25.     G.S.  143B-431  reads  as  rewritten: 
"^1438-431.    Depariineni  of  Commerce:  funciions. 

The  functions  of  the  Department  of  Commerce,  except  as  otherwise 
expressly  provided  by  Article  1  of  this  Chapter  or  by  the  Constitution 
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of  North  Carolina,  shall  include: 

(1)  All  of  the  executive  functions  of  the  State  in  relation  to 
economic  development  including  by  way  of  enumeration  and 

v..  not    of    limitation,     the     expansion     and     recruitment    of 

environmentally  sound  industry,  labor  force  development, 
the  promotion  and  growth  of  the  travel  and  tourism 
industries,  the  development  of  our  State's  ports,  energy 
resource  management  and  energy  policy  development; 

(2)  All  functions,  powers,  duties  and  obligations  heretofore 
vested  in  any  agency  enumerated  in  Article  15  of  Chapter 
143A,  to  wit:  •  •     ^c^ 

,,  .  a.  The  State  Board  of  Alcoholic  Control.  ,;,; 

i       b.  The  North  Carolina  Utilities  Commission,  .;  .   ;• 

-..  c.  The  Employment  Security  Commission,  , 

d.  The  North  Carolina  Industrial  Commission, 

;,;,  e.  State   Banking   Commission    and    the   Commissioner   of 

Banks, 

f.  Savings  and  Loan  Association  Division, 

g.  The  State  Savings  and  Loan  Institutions  Commission, 
,              h.  Credit  Union  Commission. 

v  ;  i.     The  North  Carolina  Milk  Commission, 

j.     The      North      Carolina     Mutual      Burial     Association 

Commission, 
k.    The  North  Carolina  Rural  Electrification  Authority, 
1.     The  North  Carolina  State  Ports  Authority, 
all    of   which    enumerated    agencies    are    hereby    expressly 
transferred    by    a    Type    II    transfer,    as    defined    by   G.S. 
143A-6.   to  this  recreated  and  reconstituted  Department  of 
Commerce;  and, 

(3)  All  other  functions,  powers,  duties  and  obligations  as  are 
conferred  by  this  Chapter,  delegated  or  assigned  by  the 
Governor  and  conferred  by  the  Constitution  and  laws  of  this 

,  ,  State.  Any  agency  transferred  to  the  Department  of 
Commerce  by  a  Type  II  transfer,  as  defined  by  G.S. 
143A-6,  shall  have  the  authority  to  employ,  direct  and 
supervise   professional    and    technical    personnel,    and   such 

,;  agencies    shall    not    be    accountable    to    the    Secretary    of 

Commerce  in  their  exercise  of  quasi-judicial  powers 
authorized  by  statute,  notwithstanding  any  other  provisions 
of  this  Chapter,  provided  that  the  authority  of  the  North 
Carolina  State  Poits  Authority  to  employ,  direct  and 
supervise  personnel  shall  be  as  provided  in  Part  10  of  this 

;^  Article. 

The  Department  of  Commerce  is  authorized  to  establish  and 
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provide    for    the    operation    of    North    Carolina    nonprofit 
corporations     to     achieve     the     purpose     of     aiding     the 
'    development  of  small  businesses  and  to  achieve  the  purposes 
of  the   United   States  Small  Business  Administration's   504 
Certified  Development  Company  Program." 
Sec.  26.     G.S.  I43B-433  reads  as  rewritten: 
"§  I43B-433.  Deparnneni  of  Commerce  --  organization. 
The  Department  of  Commerce  shall  be  organized  to  include: 


(1) 


Carolina      Alcoholic      Beverage      Control 


The      North 

Commission. 

The  North  Carolina  Utilities  Commission, 

The  Employment  Security  Commission, 

The  North  Carolina  Industrial  Commission, 

State  Banking  Commission, 

Savings  and  Loan  Association  Division, 

The  State  Savings  and  Loan  Institutions  Commission, 

Credit  Union  Commission. 

The  North  Carolina  Milk  Commission. 

The       North       Carolina       Mutual       Burial       Association 

Commission, 

North  Carolina  Cemetery  Commission, 

The  North  Carolina  Rural  Electrification  Authority, 

Repealed    by    Session    Laws    1985,    c.    757,    s.     179(d), 

effective  July  15.  1985. 

North  Carolina  Science  and  Technology  Research  Center, 

The  North  Carolina  State  Ports  Authority, 

North     Carolina    National     Park,     Parkway    and     Forests 

Development  Council, 

Economic  Development  Board. 

Labor  Force  Development  Council, 

Energy  Policy  Council, 

Energy  Division. 

Navigation     and     Pilotage     Commissions     established     by 

Chapter  76  of  the  General  Statutes, 

The  North  Carolina  Technological  Development  Authority, 

and    such    divisions    as    may    be   established    pursuant    to 

Article  I  of  this  Chapter." 
Sec.  27.     G.S.  147-69  reads  as  rewritten: 
"§    147-69.    Deposits   of  Slate  funds   in   banks  and  savings  and  loan 
associations  regulated. 

Banks  and  savings  and  loan  associations  having  State  deposits  shall 
furnish  to  the  Auditor  of  the  State,  upon  his  request,  a  statement  of 
the  moneys  which  have  been  received  and  paid  by  them  on  account  of 
the  treasury.  The  Treasurer  shall  keep  in  his  office  a  full  account  of 
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all  moneys  deposited  in  and  drawn  from  all  banks  and  savings  and 
loan  associations  in  which  he  may  deposit  or  cause  to  be  deposited  any 
of  the  public  funds,  and  such  accounts  shall  be  open  to  the  inspection 
of  the  Auditor.  The  Treasurer  shall  sign  all  checks,  and  no  depository 
bank  or  savings  and  loan  association  shall  be  authorized  to  pay  checks 
not  bearing  his  official  signature.  The  Treasurer  is  authorized  to  use  a 
facsimile  signature  machine  or  device  in  affixing  his  signature  to 
warrants,  checks  or  any  other  instrument  he  is  required  by  law  to 
sign.  The  Commissioner  of  Banks  and  the  bank  examiners,  and  the 
Administrator  of  the  Savings  and  Loan  Institutions  Division,  and 
savings  and  loan  examiners,  when  so  required  by  the  State  Treasurer, 
shall  keep  the  State  Treasurer  fully  informed  at  all  times  as  to  the 
condition  of  all  such  depository  banks  and  savings  and  loan 
associations,  so  as  to  fully  protect  the  State  from  loss.  The  State 
Treasurer  shall,  before  making  deposits  in  any  bank  or  savings  and 
loan  association,  require  ample  security  from  the  bank  or  savings  and 
loan  association  for  such  deposit." 

Sec.  28.  G.S.  147-69. 1(c)(5)  reads  as  rewritten: 
"(5)  a.  Savings  certificates  issued  by  any  savings  and  loan 
association  organized  under  the  laws  of  the  State  of 
North  Carolina  or  by  any  federal  savings  and  loan 
association  having  its  principal  office  in  North  Carolina; 
provided  that  any  principal  amount  of  such  certificate  in 
excess  of  the  amount  insured  by  the  federal  government 
or  any  agency  thereof,  or  by  a  mutual  deposit  guaranty 
association  authorized  by  the  Administrator  of  the 
Savings  -attd — Loan  Institutions  Division  of  the 
Department  of  Commerce  of  the  State  of  North 
Carolina,  be  fully  collateralized; 

b.  Certificates  of  deposit  issued  by  banks  organized  under 
the  laws  of  the  State  of  North  Carolina,  or  by  any 
national  bank  having  its  principal  office  in  North 
Carolina;  provided  that  any  principal  amount  of  such 
certificate  in  excess  of  the  amount  insured  by  the 
federal  government  or  any  agency  thereof,  be  fully 
collateralized; 

c.  With  respect  to  savings  certificates  and  certificates  of 
deposit,  the  rate  of  return  or  investment  yield  may  not 
be  less  than  that  available  in  the  market  on  United 
States  government  or  agency  obligations  of  comparable 
maturity; 

d.  Shares  of  or  deposits  in  any  savings  and  loan 
association  organized  under  the  laws  of  the  State  of 
North    Carolina,    or    any    federal    savings    and    loan 
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association  having  its  principal  office  in  North  Carolina; 
'  ,   provided  that  any  moneys  invested   in   such   shares  or 

deposits  in  excess  of  the  amount  insured  by  the  federal 
government  or  any  agency  thereof,  or  by  a  mutual 
deposit  guaranty  association  authorized  by  the 
Administrator  of  the  Savings  -aod — Loan  Institutions 
Division  of  the  Department  of  Commerce  of  the  State  of 
North  Carolina,  be  fully  secured  by  surety  bonds,  or  be 
fully  collateralized. 

e.  Prime  quality  commercial  paper  bearing  the  highest 
rating  of  at  least  one  nationally  recognized  rating 
service  and  not  bearing  a  rating  below  the  highest  by 

,  any  nationally  recognized  rating  service  which  rates  the 

particular  obligation. 

f.  Bills  of  exchange  or  time  drafts  drawn  on  and  accepted 
,     by  a  commercial  bank  and  eligible  for  use  as  collateral 

by  member  banks  in  borrowing  from  a  federal  reserve 
bank,  provided  that  the  accepting  bank  or  its  holding 
company  is  either  (i)  incorporated  in  the  State  of  North 
Carolina  or  (ii)  has  outstanding  publicly  held 
obligations  bearing  the  highest  rating  of  at  least  one 
nationally  recognized  rating  service  and  not  bearing  a 
._  rating  below  the  highest  by  any  nationally  recognized 

rating  service  which  rates  the  particular  obligations. 

g.  Asset-backed  securities  (whether  considered  debt  or 
equity)  provided  they  bear  the  highest  rating  of  at  least 
one  nationally  recognized  rating  service  and  do  not  bear 
a  rating  below  the  highest  rating  by  any  nationally 
recognized  rating  service  which  rates  the  particular 
securities. 

h.    Corporate    bonds    and    notes    provided    they    bear    the 
highest    rating   of  at    least   one    nationally    recognized 
rating    service    and    do    not    bear    a    rating    below    the 
highest    by    any    nationally    recognized    rating    service 
which  rates  the  particular  obligation." 
Sec.  29.     G.S.  150B-l(d)  reads  as  rewritten: 
"(d)  The  following  are  specifically  exempted  from  the  provisions  of 
this    Chapter:    the    Administrative    Rules    Review    Commission,    the 
Employment   Security   Commission,    the   Industrial   Commission,    the 
Occupational  Safety  and  Health  Review  Board  in  all  actions  that  do  not 
involve  agricultural  employers,  and  the  Utilities  Commission. 

The  North  Carolina  National  Guard  is  exempt  from  the  provisions 
of  this  Chapter  in  exercising  its  court-martial  jurisdiction. 

The  Department  of  Human  Resources  is  exempt  from  this  Chapter 
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in  exercising  its  authority  over  tlie  Camp  Butner  reservation  granted  in 
Article  6  of  Chapter  122C  of  the  General  Statutes. 

The  Department  of  Correction  is  exempt  from  the  provisions  of  this 
Chapter,  except  for  Article  5  of  this  Chapter  and  G.S.  150B-13  which 
shall  apply. 

Articles  2  and  3  of  this  Chapter  shall  not  apply  to  the  Department  of 
Revenue.  Except  as  provided  in  Chapter  136  of  the  General  Statutes, 
Articles  2  and  3  of  this  Chapter  do  not  apply  to  the  Department  of 
Transportation. 

Article  4  of  this  Chapter,  governing  judicial  review  of  final 
administrative  decisions,  shall  apply  to  The  University  of  North 
Carolina  and  its  constituent  or  affiliated  boards,  agencies,  and 
institutions,  but  The  University  of  North  Carolina  and  its  constituent 
or  affiliated  boards,  agencies,  and  institutions  are  specifically  exempted 
from  the  remaining  provisions  of  this  Chapter.  Article  4  of  this 
Chapter  shall  not  apply  to  the  State  Banking  Commission,  the 
Commissioner  of  Banks,  the  Savings  and  Loan  Institutions  Division  of 
the  Department  of  Commerce,  and  the  Credit  Union  Division  of  the 
Department  of  Commerce. 

Article  3  of  this  Chapter  shall  not  apply  to  agencies  governed  by  the 
provisions  of  Article  3 A  of  this  Chapter,  as  set  out  in  G.S. 
150B-38(a). 

Articles  3  and  3A  of  this  Chapter  shall  not  apply  to  the  Governor's 
Waste  Management  Board  in  administering  the  provisions  of  G.S. 
104E-6.2. 

Article  2  of  this  Chapter  shall  not  apply  to  the  North  Carolina  Low- 
Level  Radioactive  Waste  Management  Authority  in  administering  the 
provisions  of  G.S.  104G-10  and  G.S.  104G-1 1.  Articles  3  and  3A  of 
this  Chapter  shall  not  apply  to  the  North  Carolina  Low-Level 
Radioactive  Waste  Management  Authority  in  administering  the 
provisions  of  G.S.  104G-9.  104G-10.  and  104G-11." 
Sec.  30.     G.S.  150B-38(a)  reads  as  rewritten: 

"(a)  The  provisions  of  this  Article  shall  apply  to  the  following 
agencies: 

(1)  Occupational  licensing  agencies; 

(2)  The  State  Banking  Commission,  the  Commissioner  of 
Banks,  the  Savings  and  Loan  Institutions  Division  of  the 
Department  of  Commerce,  and  the  Credit  Union  Division  of 
the  Department  of  Commerce;  and 

(3)  The  Department  of  Insurance  and  the  Commissioner  of 
Insurance." 

Sec.  31.     G.S.  159-30(c)(5)  reads  as  rewritten: 
"(5)  Savings  certificates  issued  by  any  savings  and  loan  association 
organized  under  the  laws  of  the  State  of  North  Carolina  or  by  any 
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federal  savings  and  loan  association  having  its  principal  office  in 
North  Carolina;  provided  that  any  principal  amount  of  such  certificate 
in  excess  of  the  amount  insured  by  the  federal  government  or  any 
agency  thereof,  or  by  a  mutual  deposit  guaranty  association  authorized 
by  the  Administrator  of  the  Savings  and  Loan  Institutions  Division  of 
the  Department  of  Commerce  of  the  State  of  North  Carolina,  be  fully 
collateralized." 

Sec.  32.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  April,  1989. 

S.B.  136  CHAPTER  77 

AN  ACT  TO  AUTHORIZE  ABC  ELECTIONS  IN  SKI  RESORTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  18B-600  is  amended  by  adding  a  new 
subsection  to  read: 

"(e2)  Ski  Resorts  ABC  Elections.  --  Notwithstanding  any  other 
provisions  of  this  section,  any  city  that  provides  governmental  services 
to  as  many  as  1 ,000  snow  skiers  weekly  during  the  normal  ski  season 
from  December  1  through  March  15.  may  hold  an  election  authorized 
by  subdivision  (a)(1),  (2),  or  (4)  of  this  section.  If  the  sale  of  mixed 
beverages  is  approved,  purchase-transportation  permits  shall  be  issued 
and  the  sales  of  liquor  shall  be  made  by  any  local  board  designated  by 
the  State  ABC  Commission." 

Sec.  2.  All  of  the  provisions  of  Chapter  18B  of  the  General 
Statutes,  not  inconsistent  with  Section  1  of  this  act,  shall  apply. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May,  1989. 

SB.  460  CHAPTER  78 

AN  ACT  TO  CONTINUE  THE  PRESENT  HIGHWAY  CONTRACT 
CLAUSES  IN  HIGHWAY  CONSTRUCTION  CONTRACTS 
MADE  NECESSARY  BY  FEDERAL  LEGISLATION. 

Whereas,  the  Federal-Aid  Highway  Act  of  1987  prescribed  the 
use  of  certain  standardized  contract  clauses  in  contracts  for  highway 
construction;  and 

Whereas,  the  State  of  North  Carolina  rejects  the  use  of  those 
federal-aid  standardized  contract  clauses  and  adopts  those  contract 
clauses  currently  used,  subject  to  change  by  rule  adopted  by  the  Board 
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of  Transportation  in  accordance  with  the  Administrative  Procedure 
Act,  pursuant  to  the  provisions  of  23  U.S.C.  §  1 12(e)  and  23  C.F.R. 
§  635 . 1 3 1  (b) ;  Now ,  therefore . 

The  General  Assembly  of  North  Carolina  enacts:  "'       ''    "■*  '•"' 

Section  1.  G.S.  136-28. 1(a)  reads  as  rewritten: 
"(a)  All  contracts  over  one  hundred  fifty  thousand  dollars 
($150,000)  that  the  Department  of  Transportation  may  let  for 
construction  or  repair  necessary  to  carry  out  the  provisions  of  this 
Chapter  shall  be  let  to  a  responsible  bidder  after  public  advertising 
under  rules  and  regulations  to  be  made  and  published  by  the 
Department  of  Transportation.  The  right  to  reject  any  and  all  bids 
shall  be  reserved  to  the  Board  of  Transportation.  Contracts  for 
construction  or  repair  for  federal-aid  projects  entered  into  pursuant  to 
this  section  shall  not  contain  the  standardized  contract  clauses 
prescribed  by  23  U.S.C.  §  112(e)  and  23  C.F.R.  §  635.131(a)  for 
differing  site  conditions,  suspensions  of  work  ordered  by  the  engineer 
or  significant  changes  in  the  character  of  the  work.  The  Department 
of  Transportation  shall  use  only  the  contract  provisions  provided  in  the 
North  Carolina  Department  of  Transportation,  Standard  Specifications 
for  Roads  and  Structures,  January  1,  1984.  except  as  each  may  be 
changed  or  provided  for  by  rule  adopted  by  the  Board  of 
Transportation  in  accordance  with  the  Administrative  Procedure  Act." 
Sec.  2.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May,  1989.  ,    .-.    ;    -.^j'';  ;.:_."■:;. 

H.B.  78  CHAPTER  79  '  '^ 

AN  ACT  TO  MAKE  AVAILABLE  TO  COUNTIES  INFORMATION 
HELPFUL  IN  CHOOSING  A  FIRM  TO  CONDUCT  A 
REAPPRAISAL  AND  TO  ALLOW  THE  DEPARTMENT  OF 
REVENUE  TO  ASSIST  COUNTIES  DURING  THE  CONTRACT 
PHASE  OF  COUNTY  REAPPRAISAL. 

The  General  Assembly  of  North  Carolina  enacts:  -^  ■'    , 

Section  1.  G.S.  105-299  reads  as  rewritten: 
"§  105-299.  Employment  of  experts.  The  board  of  county 
commissioners  may  employ  appraisal  firms,  mapping  firms  or  other 
persons  or  firms  having  expertise  in  one  or  more  of  the  duties  of  the 
assessor  to  assist  him  or  her  in  the  performance  of  such  duties.  The 
county  may  make  available  to  such  persons  any  information  it  has  that 
will  facilitate  the  performance  of  a  contract  entered  into  pursuant  to 
this  section.  Persons  receiving  such  information  shall  be  subject  to  the 
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provisions  of  G.S.  105-289(e)  and  G.S.  105-259  regarding  the  use 
and  disclosure  of  information  provided  to  them  by  the  county.  Any 
person  employed  by  an  appraisal  firm  whose  duties  include  the 
appraisal  of  property  for  the  county  shall  be  required  to  demonstrate 
that  he  or  she  is  qualified  to  carry  out  such  duties  by  achieving  a 
passing  grade  on  a  comprehensive  examination  in  the  appraisal  of 
property  administered  by  the  Department  of  Revenue.  In  the 
employment  of  such  firms,  primary  consideration  shall  be  given  to  the 
firms  registered  with  the  Department  of  Revenue  pursuant  to  the 
provisions  of  G.S.  105-289(1).  A  copy  of  the  specifications  to  be 
submitted  to  potential  bidders  and  a  copy  of  the  proposed  contract  may 
be  sent  by  the  board  to  the  Department  of  Revenue  for  review  before 
the  invitation  or  acceptance  of  any  bids.  Contracts  for  the  employment 
of  such  firms  or  persons  shall  be  deemed  to  be  contracts  for  personal 
services  and  shall  not  be  subject  to  the  provisions  of  Article  8, 
Chapter  143.  of  the  General  Statutes." 

Sec.  2.     G.S.  105-289(d)  reads  as  rewritten: 
"(d)    In    exercising    general    and    specific    supervision    over    the 
valuation  and  taxation  of  property,  the  Department  shall  piovide  the 
following: 

(1)  A  continuing  program  of  education  and  training  for  local 
municipal  tax  officials  in  the  conduct  of  their  duties; 

(2)  A  program  for  testing  the  qualifications  of  an  assessor  and 
other  persons  engaged  in  the  appraisal  of  property  for  a 
county  or  municipality:  -aod 

(3)  A  certification  program  for  an  assessor  and  other  persons 
engaged  in  the  appraisal  of  property  for  a  county  or 
municipalit}^  municipality;  and 

(4)  Assistance  to  the  county  and/or  the  county  attorney  in 
developing  the  specifications  for  the  proposed  contract  sent  to 
the  Department  for  review  pursuant  to  G.S.  105-299. 

The  Department  shall  promulgate  regulations  to  carry  out  its  duties 
under  this  subsection." 

Sec.  3.     G.S.     105-322(g)     is     amended     by     adding     a     new 
subdivision  to  read: 

"(4)  Upon  the  completion  of  its  other  duties,  the  board  may  submit 
to  the  Department  of  Revenue  a  report  outlining  the  quality  of 
the  reappraisal,  any  problems  it  encountered  in  the 
reappraisal  process,  the  number  of  appeals  submitted  to  the 
board  and  to  the  Property  Tax  Commission,  the  success  rate 
of  the  appeals  submitted,  and  the  name  of  the  firm  that 
conducted  the  reappraisal.  A  copy  of  the  report  should  be 
sent  by  the  board  to  the  firm  that  conducted  the  reappraisal." 
Sec.  4.     G.S.  105-289(1)  reads  as  rewritten: 
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"(i)  To  maintain  a  register  of  appraisal  firms,  mapping  firms  and 
other  persons  or  firms  having  expertise  in  one  or  more  of  the  duties  of 
the  assessor;  to  review  the  qualifications  and  work  of  such  persons  or 
firms;  and  to  advise  county  officials  as  to  the  professional  and 
financial  capabilities  of  such  persons  or  firms  to  assist  the  assessor  in 
carrying  out  his  duties  under  this  Subchapter.  The  register  shall 
include  a  copy  of  the  report  filed  by  the  counties  pursuant  to  G.S. 
1Q5-322(g)(4).  It  shall  also  include  the  average  median  sales 
assessment  ratio  and  the  coefficient  of  dispersion  achieved  in  each 
county  for  the  first  two  years  following  the  county's  effective  date  of 
revaluation.  To  be  registered  with  the  Department  of  Revenue,  such 
persons  or  firms  shall  annually  file  a  report  with  the  Department 
setting  forth  the  following  information: 

(1)  A  statement  of  the  firm's  ownership.  . ..     .     , 

(2)  A  statement  of  the  firms  financial  condition. 

(3)  A  list  of  the  firm's  principal  officers  with  a  statement  of 
their  qualifications  and  experience, 

(4)  A  list  of  the  firms  employees  with  a  statement  of  their 
education,  training  and  experience,  and 

(5)  A  full  and  complete  resume  of  each  employee  which  the 
firm  proposes  to  place  in  a  supervisory  position  in  any 
mapping  or  revaluation  project  for  a  county  in  this  State." 

Sec.  5.  This  act  shall  become  effective  for  taxable  years 
beginning  on  or  after  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May.  1989. 

H.B.  147  CHAPTER  80 

AN  ACT  TO  REPEAL  THE  PROHIBITION  ON  TAKING  BEAVER 
IN  MONTGOMERY  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts:      •'  '  i-  <  -. 

Section  1.  Section  1  of  Chapter  692  of  the  1955  Session  Laws 
is  amended  by  deleting  the  language.  "Montgomery.". 

Sec.  2.  G.S.  113-133. 1(e)  is  amended  by  deleting: 
"Montgomery:  Session  Laws  1955.  Chapter  692;",  and  substituting: 
"Montgomery:". 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May,  1989. 


172 


Session  Laws  -  1989  CHAPTER  81 

H.B.  715  CHAPTERS! 

AN  ACT  TO  GRANT  AUTHORITY  TO  THE  NORTH  CAROLINA 
BOARD  OF  ARCHITECTURE  TO  IMPOSE  A  CIVIL  PENALTY. 

The  General  Assembly  of  North  Carolina  enacts:  .     , 

Section  1.      G.S.  83A-15  reads  as  rewritten: 
"  §  83A-15.    Denial,  suspension  or  revocation  of  license. 

The  Board  shall  have  the  power  to  suspend  or  revoke  a  license  or 
certificate  of  registration,  to  deny  a  license  or  certificate  of  registration 
registration,  or  to  reprimand  or  levy  a  civil  penalty  not  in  excess  of 
five  hundred  dollars  ($500.00)  per  violation  against  any  registrant  who 
is  found  guilty  of: 

(1)  Dishonest  conduct,  including  but  not  limited  to: 

a.  The  commission  of  any  fraud.  deceit  or 
misrepresentation  in  any  professional  relationship  with 
clients  or  other  persons:  or  with  reference  to  obtaining 
or  maintaining  license.  or  with  reference  to 
qualifications,  experience  and  past  or  present  service;  or 

b.  Using  or  permitting  an  individual  professional  seal  to  be 
used  by  or  for  others,  or  otherwise  representing 
registrant  as  the  author  of  drawings  or  specifications 
other  than  those  prepared  personally  by  or  under  direct 
supervision  of  registrant. 

(2)  Incompetence,  including  but  not  limited  to: 

a.  Gross  negligence,  recklessness,  or  excessive  errors  or 
omissions  or  building  failures  in  registrant's  record  of 
professional  practice;  or 

b.  Mental  or  physical  disability  or  addiction  to  alcohol  or 
drugs  so  as  to  endanger  health,  safety  and  interest  of  the 
public  by  impairing  skill  and  care  in  professional 
services. 

(3)  Unprofessional  conduct,  including  but  not  limited  to: 

a.  Practicing  or  offering  to  practice  architecture  without  a 
current  license  from  this  Board; 

b.  Knowingly  aiding  or  abetting  others  to  evade  or  violate 
the  provisions  of  this  Chapter,  or  the  health  and  safety 
laws  of  this  or  other  states; 

c.  Knowingly  undertaking  any  activity  or  having  any 
significant  financial  or  other  interest,  or  accepting  any 
compensation  or  reward  except  from  registrant's  clients, 
any  of  which  would  reasonably  appear  to  compromise 
registrant's  professional  judgment  in  serving  the  best 
interest  of  clients  or  public; 
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d.    Willfully  violating  this  Chapter  or  any  rule  or  standard  of 
conduct  published  by  the  Board,  or  pleading  guilty  or 
nolo  contendere  to  a  felony  or  any  crime  involving  moral 
=  '     *  turpitude. 

(4)    Actions  to  recover  civil  penalties  against  any  registrant  may 

be  commenced  by  the  Board  pursuant  to  Chapter   150B  of 

the  General  Statutes.    In  determining  the  amount  of  any  civil 

penalty,  the  Board  shall  consider  the  degree  and  extent  of 

-     "  harm  caused  by  the  violation.     Any  civil  penalty  collected 

hereunder  shall  be  deposited  to  the  General  Fund. " 

Sec.  2.     This  act  shall  become  effective  October  1.   1989,  and 

shall  apply  to  violations  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May,  1989. 

H.B.  998  >;  CHAPTER  82     ^^     ^i^'^ 

AN  ACT  TO  PERMIT  THE  LEGISLATIVE  SERVICES 
COMMISSION  TO  HAVE  AN  OPTIONAL  SYSTEM  FOR 
PURCHASING  DATA  PROCESSING  AND  DATA 
COMMUNICATIONS  EQUIPMENT,  SUPPLIES,  AND 
SERVICES. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      Chapter  143  of  the  General  Statutes  is  amended  by 
adding  a  nevi'  section  to  read: 

"§   143-129.3.  Exemption  of  General  Assembly  from  certain  purchasing 
requirements. 

(a)  The  Legislative  Services  Commission  may  provide  that  the 
provisions  of  G.S.  143-129  and  Article  3  of  this  Chapter  do  not  apply 
to  purchases  by  the  General  Assembly  of  data  processing  and  data 
communications  equipment,  supplies,  and  services.  Such  exemption 
may  vary  according  to  the  type  or  amount  of  purchase,  and  may  vary 
as  to  whether  the  exemption  is  from  some  or  all  of  those  statutory 
provisions. 

(b)  The  Legislative  Services  Commission  must  give  specific  approval 
to  any  purchase  in  excess  of  five  thousand  dollars  ($5,000)  made 
under  an  exemption  provided  by  subsection  (a)  of  this  section." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  May,  1989. 
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SB.  595  CHAPTER  83 

AN  ACT  TO  PROVIDE  THAT  IN  FILLING  A  VACANCY  IN  THE 
OFFICE  OF  SHERIFF  OF  ONSLOW  AND  GASTON 
COUNTIES,  THE  COUNTY  BOARD  OF  COMMISSIONERS 
MUST  APPOINT  THE  NOMINEE  OF  THE  PARTY 
EXECUTIVE  COMMITTEE  OF  THE  VACATING  SHERIFF. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  162-5.1  reads  as  rewritten: 
"§    162-5.1.    Vacancy  filled  in   certain   counties:   duties  performed  by 
coroner  or  chief  deputy. 

If  any  vacancy  occurs  in  the  office  of  sheriff,  the  coroner  of  the 
county  shall  execute  all  process  directed  to  the  sheriff  until  the  board 
shall  elect  a  sheriff  to  supply  the  vacancy  for  the  residue  of  the  term, 
who  shall  possess  the  same  qualifications,  enter  into  the  same  bond, 
and  be  subject  to  removal,  as  the  sheriff  regularly  elected.  If  the 
sheriff  were  elected  as  a  nominee  of  a  political  party,  the  board  of 
commissioners  shall  consult  the  county  executive  committee  of  that 
political  party  before  filling  the  vacancy,  and  shall  elect  the  person 
recommended  by  the  county  executive  committee  of  that  party,  if  the 
party  makes  a  recommendation  within  30  days  of  the  occurrence  of  the 
vacancy.  If  the  board  should  fail  to  fill  such  vacancy,  the  coroner 
shall  continue  to  discharge  the  duties  of  sheriff  until  it  shall  be  filled. 

In  those  counties  where  the  office  of  coroner  has  been  abolished, 
the  chief  deputy  sheriff,  or  if  there  is  no  chief  deputy,  then  the  senior 
deputy  in  years  of  service,  shall  perform  all  the  duties  of  the  sheriff 
until  the  county  commissioners  appoint  some  person  to  fill  the 
unexpired  term.  In  all  counties  the  regular  deputy  sheriffs  shall, 
during  the  interim  of  the  vacancy,  continue  to  perform  their  duties 
with  full  authority. 

This  section  shall  apply  only  in  the  following  Counties:  Alamance, 
Alleghany,  Avery,  Beaufort,  Brunswick,  Buncombe,  Burke,  Cabarrus, 
Caldwell,  Cherokee,  Clay,  Cleveland,  Davidson,  Davie,  Gaston, 
Graham,  Guilford,  Haywood,  Henderson,  Hyde,  Jackson,  Madison, 
McDowell,  Mecklenburg,  Moore,  New  Hanover,  Onslow,  Polk, 
Randolph,  Rockingham,  Rutherford,  Stanly,  Stokes,  Transylvania, 
Wake,  and  Yancey." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
2nd  day  of  May,  1989. 
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H.B.  109  CHAPTER  84 

AN  ACT  RATIFYING  THE  24TH  AMENDMENT  TO  THE 
CONSTITUTION  OF  THE  UNITED  STATES  OF  AMERICA, 
PROVIDING  THAT  THE  RIGHT  TO  VOTE  SHALL  NOT  BE 
DENIED  OR  ABRIDGED  BECAUSE  OF  THE  FAILURE  TO 
PAY  A  POLL  TAX. 

Whereas,  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled  (two-thirds  of  each  House 
concurring  therein)  proposed  on  August  27,  1962,  the  following 
amendment  to  the  Constitution  of  the  United  States  of  America,  to 
become  valid  when  ratified  by  the  legislatures  of  the  several  states  to 
wit: 

"Article  _ 
"Section  1.  The  right  of  citizens  of  the  United  States  to  vote  in  any 
primary  or  other  election  for  President  or  Vice  President,  for  electors 
for  President  or  Vice  President,  or  for  Senator  or  Representative  in 
Congress,  shall  not  be  denied  or  abridged  by  the  United  States  or  any 
state  by  reason  of  failure  to  pay  any  poll  tax  or  other  tax. 

Sec.  2.  The  Congress  shall  have  power  to  enforce  this  Article  by 
appropriate  legislation.";  and 

Whereas,  this  proposed  amendment  to  the  Constitution  on 
January  23.  1964.  was  ratified  by  the  necessary  38th  state  and  was 
declared  operative  as  the  24th  Amendment  by  proclamation  on 
February  4,  1964;  and 

Whereas,  North  Carolina  has  not  yet  ratified  this  proposed 
amendment;  Now,  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  amendment  to  the  Constitution  of  the  United 
States  of  America  set  out  in  the  preamble  to  this  act  is  ratified  by  the 
General  Assembly  of  North  Carolina. 

Sec.  2.  A  certified  copy  of  this  act  shall  be  transmitted  by  the 
Secretary  of  State  to  the  National  Archives  and  Records 
Administration,  the  Secretary  of  the  United  States  Senate,  and  the 
Clerk  of  the  United  States  House  of  Representatives. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  3rd 
day  of  May,  1989.  ■      .......■-      ..:,...  ■    >         '-"(!>     ;. 
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SB.  79  CHAPTER  85 

AN  ACT  TO  REQUIRE  THAT  THE  REMAINS  OF  TERMINATED 
PREGNANCIES  BE  DISPOSED  OF  IN  A  MANNER  LIMITED 
TO  BURIAL.  CREMATION,  OR  APPROVED  HOSPITAL  TYPE 
OF  INCINERATION. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  The  Commission  for  Healtii  Services  shall  adopt 
rules  to  ensure  that  all  facilities  authorized  to  terminate  pregnancies, 
and  all  medical  or  research  laboratories  or  facilities  to  which  the 
remains  of  terminated  pregnancies  are  sent  by  facilities  authorized  to 
terminate  pregnancies,  shall  dispose  of  the  remains  in  a  manner 
limited  to  burial,  cremation,  or  approved  hospital  type  of  incineration. 
Rules  adopted  pursuant  to  this  section  shall  provide  that  the  obligation 
to  dispose  of  the  remains  of  terminated  pregnancies  by  a  facility 
authorized  to  terminate  pregnancies  ceases  as  to  any  remains  of 
terminated  pregnancies  that  the  facility  has  sent  to  a  medical  or 
research  laboratory  or  facility. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  May,  1989.  ,-k  , 

SB.  151  CHAPTER  86 

AN  ACT  TO  REPEAL  THE  EXPIRATION  DATE  FOR  THE 
RECREATION  AND  NATURAL  HERITAGE  TRUST 
PROGRAM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2  of  Chapter  871  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  2.     This  act  shall  become  effective  September  1.   1987^  and 
shall  expire  June  30,  1989.  1  September  1987." 

Sec.  2.  Neither  this  act  nor  Chapter  871  of  the  1987  Session 
Laws  shall  be  construed  to  obligate  the  General  Assembly  to  make  any 
appropriation  to  implement  the  provisions  of  this  act  or  Chapter  871  of 
the  1987  Session  Laws.  Each  department  and  agency  to  which  this 
act  applies  shall  implement  the  provisions  of  this  act  and  Chapter  871 
of  the  1987  Session  Laws  from  funds  otherwise  appropriated  to  that 
department  or  agency. 
.^         Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  May.  1989. 
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H.B.  747  CHAPTER  87 

AN  ACT  TO  CHANGE  THE  NAME  OF  WILSON  COUNTY 
TECHNICAL  COLLEGE  TO  WILSON  TECHNICAL 
COMMUNITY  COLLEGE.  ->        . 

Whereas,  Wilson  County  Technical  College  is  an  educational 
institution  operating  under  the  provisions  of  Chapter  1 15D  of  the 
General  Statutes  of  North  Carolina  and  dedicated  primarily  to  the 
educational  needs  of  the  service  area  which  it  serves;  and 

Whereas,  G.S.  115D-2(2)d,  which  provided  for  changing  the 
names  of  institutions  in  the  community  college  system  has  expired; 
and 

Whereas,  the  officials  of  Wilson  County  Technical  College  would 
like  to  change  the  name  of  that  institution  to  Wilson  Technical 
Community  College;    Now.  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  name  of  "Wilson  County  Technical  College"  is 
changed  to  "Wilson  Technical  Community  College". 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  May,  1989. 

H.B.  192  CHAPTER  88 

AN  ACT  CODIFYING  THE  CHANGES  IN  THE  METHOD  OF 
ELECTING  THE  RICHMOND  COUNTY  BOARD  OF 
COMMISSIONERS  AND  BOARD  OF  EDUCATION  AS 
ORDERED  BY  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  MIDDLE  DISTRICT  OF  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Following  the  1990  election  the  Richmond  County 
Board  of  Commissioners  shall  consist  of  seven  members.  All 
members  shall  be  elected  by  all  voters  of  the  county,  and  candidates 
for  all  seats  may  reside  anywhere  in  the  county.  Primaries  and 
general  elections  shall  be  conducted  according  to  general  State  law 
except  as  provided  by  Section  5  of  Chapter  939  of  the  1987  Session 
Laws  as  amended  by  Section  l.l  of  this  act.  In  each  primary  and 
election  all  candidates  shall  be  listed  together  on  a  single  ballot  and 
each  voter  eligible  to  vote  in  that  primary  or  election  shall  be  entitled 
to  vote  for  as  many  candidates  as  there  are  seats  being  filled. 

Sec.  1.1.  Section  5  of  Chapter  939.  Session  Laws  of  1987, 
reads  as  rewritten: 
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"Sec.  5.  (a)  Notwithstanding  G.S.  163-111.  nominations  in 
primary  elections  for  a  county  board  of  commissioners  shall  be 
determined  as  follows: 

(1)  When  more  than  one  person  is  seeking  election  to  a  single 
office,  the  candidate  who  receives  the  highest  number  of 
votes  shall  be  declared  the  nominee. 

(2)  When  more  persons  are  seeking  nomination  to  two  or  more 
offices  (constituting  a  group)  than  there  are  offices  to  be 
filled,  those  candidates  receiving  the  highest  number  of 
votes,  equal  in  number  to  the  number  of  offices  to  be  filled, 
shall  be  declared  the  nominee. 

(3)  If  two  or  more  candidates  receiving  the  highest  number  of 
votes  necessary  to  be  nominated  each  receive  the  same 
number  of  votes,  the  proper  party  executive  committee  shall, 

;  from  among  those  candidates  receiving  the  same  number  of 

votes,    select  the   party   nominee   in   accordance  with   G.S. 
163-114. 
(b)  This  section  applies  to  Pamlico  Count^f  and  Richmond  Counties 
only." 

Sec.  2.  Five  commissioners  shall  be  elected  in  1990.  The  four 
candidates  receiving  the  most  votes  in  the  general  election  shall  be 
elected  for  four-year  terms,  and  the  candidate  receiving  the  fifth 
highest  number  of  votes  shall  be  elected  for  a  two-year  term.  Three 
commissioners  shall  be  elected  in  1992  and  every  four  years 
thereafter.  Four  commissioners  shall  be  elected  in  1994  and  every 
four  years  thereafter. 

Sec.  3.  Incumbent  members  of  the  Board  of  Commissioners  are 
entitled  to  serve  the  remainders  of  the  terms  for  which  they  were 
elected  in  1986  and  1988.  If  any  of  those  commissioners  or  any 
future  commissioner  dies,  resigns  or  otherwise  leaves  office  before  the 
expiration  of  the  commissioner's  term,  the  vacancy  may  be  filled 
without  regard  to  the  residency  of  the  departing  commissioner  or  the 
person  being  appointed  by  the  Board  of  Commissioners. 

Sec.  4.  Following  the  1990  election  the  Richmond  County 
Board  of  Education  shall  consist  of  seven  members.  All  elections  for 
the  Board  of  Education  shall  be  nonpartisan,  plurality  elections,  and 
shall  be  held  at  the  same  time  as  primaries  for  county  officers.  All 
members  shall  be  elected  by  all  the  voters  of  the  county,  and 
candidates  for  all  seats  may  reside  anywhere  in  the  county.  In  each 
election  all  candidates  shall  be  listed  together  on  a  single  ballot  and 
each  voter  shall  be  entitled  to  vote  for  as  many  candidates  as  there  are 
seats  being  filled  at  that  election.  The  candidates  receiving  the  highest 
number  of  votes,  equal  in  number  to  the  number  of  seats  being  filled, 
shall  be  declared  elected  without  any  run-offs. 
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Sec.  5.  Four  members  of  the  Board  of  Education  shall  be 
elected  in  1990  and  every  four  years  thereafter.  Three  members  shall 
be  elected  in  1992  and  every  four  years  thereafter. 

Sec.  6.  Incumbent  members  of  the  Board  of  Education  are 
entitled  to  serve  the  remainders  of  the  terms  for  which  they  were 
elected  in  1986  and  1988.  If  any  of  those  incumbents  or  any  future 
Board  member  dies,  resigns  or  otherwise  leaves  office  before  the 
expiration  of  the  member's  term,  the  vacancy  may  be  filled  without 
regard  to  the  residency  of  the  departing  member  or  the  person  being 
appointed  by  the  Board  of  Education. 

Sec.  7.  This  act  is  intended  to  codify  without  change  the 
election  plans  ordered  for  the  Richmond  County  Board  of 
Commissioners  and  Board  of  Education  by  the  United  States  District 
Court  for  the  Middle  District  of  North  Carolina  on  December  9, 
1988,  in  the  cases  of  National  Association  for  the  Advancement  of 
Colored  People,  et  al.,  v.  Richmond  County  Board  of  Education,  et  al. 
(No.  C-87-483-R)  and  National  Association  for  the  Advancement  of 
Colored  People,  et  al.,  v.  Richmond  County  Board  of  Commissioners, 
et  al.  (No.  C-87-484-R). 

Sec.  8.  The  following  local  acts  concerning  the  election  of  the 
Richmond  County  Board  of  Commissioners  and  Board  of  Education 
are  repealed:  (Chapters  57  and  128,  Session  Laws  of  1983.  and 
Chapter  536,  Session  Laws  of  1977.  The  repeal  of  these  local  acts  is 
not  intended  to  restore  the  election  provisions  of  earlier  local  acts 
which  were  amended  or  repealed  by  the  acts  now  being  repealed.        -^  ■ 

Sec.  9.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  May,  1989. 

■     ■    ■        ■'■  :'  '     '   :'>y:)h 

H.B.  344  CHAPTER  89  r       iii/^ 

AN  ACT  TO  AMEND  THE  AUTOMATIC  RECOUNT  LAW  SO 
THAT  CANDIDATES  OTHER  THAN  THE  "NEXT  HIGHEST" 
CANDIDATE  MAY  CALL  FOR  A  RECOUNT  IF  THEY 
RECEIVED  VOTES  WITHIN  THE  STATUTORY  RANGE  FROM 
VICTORY,  SO  THAT  NO  RECOUNT  IS  REQUIRED  IN  A 
STATEWIDE  RACE  IF  THE  PETITIONER  IS  LESS  THAN  THE 
LESSER  OF  ONE-HALF  PERCENT  OR  TEN  THOUSAND 
VOTES  BEHIND.  AND  SO  THAT  A  MULTI-COUNTY 
CANDIDATE  MUST  REQUEST  A  RECOUNT  EIGHT  DAYS 
AFTER  THE  ELECTION. 

The  General  Assembly  of  North  CaroUiKi  enacts:  •      ■  -    'u^i 

Section  1.      G.S.  163-179.1  reads  as  rewritten:  •.,         ■'    ;  li 
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"^163-/79.1.    Mandatory  recounts. 

(a)  Whenever,  according  to  the  canvass  made  under  this  Article, 
the  difference  between  the  number  of  votes  received  by  a  candidate 
who: 

(1)  Has  received  the  number  of  votes  necessary  to  be  declared 
nominated  for  an  office  in  a  primary  election  with  a 
majority;  or 

(2)  Has  received  the  number  of  votes  necessary  to  be  declared 
nominated  for  an  office  in  a  second  primary  election 

and  the  number  of  votes  received  by  the  candidate  receiving  the  next 
highest  number  of  votes  but  not  declared  nominated  under  G.S. 
^63-179  any  candidate  in  the  race  is  not  more  than  one  percent  (1%) 
of  the  total  votes  which  were  cast  for  that  office,  except  in  multi-seat 
races  one  percent  (1%)  of  the  total  votes  cast  for  those  two  candidates, 
the  county  board  of  elections  shall,  before  declaring  the  person 
nominated,  order  a  recount  of  the  primary  if  the  candidate  having  the 
next  highest  number  of  votes  a  candidate  whose  votes  fell  within  one 
percent  (1%)  of  a  successful  candidate  shall,  by  noon  on  the  second 
day  (Saturdays  and  Sundays  excepted)  following  the  canvass,  request 
in  writing  such  a  recount. 

(b)  Whenever,  according  to  the  canvass  made  under  this  Article, 
the  difference  between  the  number  of  votes  received  by  a  candidate 
who  has  been  declared  elected  to  an  office  in  a  general  election  and 
the  number  of  votes  received  by  the  candidate  receiving  the  next 
highest  number  of  vnte's  hut  nnt  HprHrpH  f^iprt^,^  under  G.S.  163-179 
any  candidate  in  the  race  shall  be  not  more  than  one  percent  (1%)  of 
the  total  votes  which  were  cast  for  that  office,  except  in  multi-seat 
races  one  percent  (1%)  of  the  total  votes  cast  for  those  two  candidates, 
or  where  there  is  a  tie  vote  between  those  candidates,  the  county  board 
of  elections  shall,  before  issuing  a  certificate  of  election,  order  a 
recount  of  the  election  if  the  candidate  having  the  next  highest  number 
of  votes  a  candidate  whose  votes  fell  within  one  percent  (1%)  of  a 
successful  candidate  (or  in  the  case  of  a  tie.  either  candidate)  shall,  by 
noon  on  the  second  day  (Saturdays  and  Sundays  excepted)  following 
the  canvass,  request  in  writing  such  a  recount. 

(c)  The  recount  shall  be  conducted  under  the  supervision  of  the 
county  board  of  elections. 

(d)  This  section  applies  to  offices  other  than  those  covered  by  G.S. 
163-192.1;  except  that  it  does  not  apply  to  elections  conducted  under 
Subchapter  IX  of  this  Chapter." 

Sec.  2.     G.S.  163-192.1  reads  as  rewritten: 
"§  1 63 -J 92. 1.    Mandatory  recounts. 

(a)  Whenever,  according  to  the  canvass  made  under  this  Article. 
the  difference  between  the  number  of  votes  received  by  a  candidate 
who: 
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(1)  Has  received  the  number  of  votes  necessary  to  be  declared 
nominated  for  an  office  in  a  primary  election  with  a 
majority;  or 

(2)  Received  the  number  of  votes  necessary  to  be  declared 
nominated  for  an  office  in  a  second  primary  election 

and  the  number  of  votes  received  by  the  candidate  receiving  the  next 
highest  number  of  votes  but  not  declared  nominated  under  G.S. 
163-192  any  candidate  in  the  race  is  not  more  than  one  percent  (1%) 
of  the  total  votes  which  were  cast  for  that  office,  except  in  multi-seat 
races  one  percent  (1%)  of  the  total  votes  cast  for  those  two  candidates, 
the  State  Board  of  Elections  shall,  before  declaring  the  person 
nominated,  order  a  recount  of  the  primary  if  the  candidate  having  the 
next  highest  number  of  votes  a  candidate  whose  votes,  according  to  a 
tally  of  the  canvasses  made  under  Article  15  of  this  Chapter,  fell 
within  one  percent  (1%)  of  a  successful  candidate  shall,  by  noon  on 
the  second  eighth  day  (Saturdays  and  Sundays  excepted  included) 
following  the  canvass  election,  request  in  writing  such  a  recount. 
Provided,  however,  that  in  a  statewide  contest,  no  candidate  shall  be 
entitled  to  an  automatic  recount  under  this  section  unless  the 
difference  is  at  least  one-half  of  one  percent  (0.5%)  of  the  votes  cast, 
or  10,000  votes,  whichever  is  less.  Provided  further  that  if  the  canvass 
made  under  this  Article  determines  that  a  candidate  who  was  not 
originally  thought  to  be  within  the  percentage  entitling  him  to  a 
recount  based  on  the  tally  of  canvasses  made  under  Article  15  of  this 
Chapter  is  in  fact  within  the  percentage  entitling  him  to  a  recount,  the 
Executive  Secretary-Director  of  the  State  Board  of  Elections  shall 
immediately  notify  the  candidate  and  the  candidate  shall  be  entitled  to 
a  recount  if  he  so  requests  within  48  hours  of  notification. 

(b)  Whenever,  according  to  the  canvass  made  under  this  Article, 
the  difference  between  the  number  of  votes  received  by  a  candidate 
who  has  been  declared  elected  to  an  office  in  a  general  election  and 
the  number  of  votes  received  by  the  candidate  receiving  the  next 
highest  number  of  votes  but  not  declared  elected  under  G.S.  163-192 
any  other  candidate  in  the  race  shall  be  not  more  than  one  percent 
(1%)  of  the  total  votes  which  were  cast  for  that  office,  except  in  multi- 
seat  races  one  percent  (1%)  of  the  total  votes  cast  for  those  two 
candidates,  or  where  there  is  a  tie  vote  between  those  candidates,  the 
State  Board  of  Elections  shall,  before  certifying  the  result  to  the 
Secretary  of  State  under  G.S.  163-193,  order  a  recount  of  the  election 
if  the  candidate  having  the  next  highest  number  of  votes  a  candidate 
whose  votes,  according  to  a  tally  of  the  canvasses  made  under  Article 
15  of  this  Chapter,  fell  within  one  percent  (1%)  of  a  successful 
candidate  (or  in  the  case  of  a  tie.  either  candidate)  shall,  by  noon  on 
the   second   eighth   day   (Saturdays   and   Sundays   excepted    included) 
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following  the  canvass  election,  request  in  writing  such  a  recount. 
Provided,  however,  that  in  a  statewide  contest,  no  candidate  shall  be 
entitled  to  an  automatic  recount  under  this  section  unless  the 
difference  is  at  least  one-half  of  one  percent  (0.5%)  of  the  votes  cast, 
or  10,000  votes,  whichever  is  less.  Provided  further  that  if  the  canvass 
made  under  this  Article  determines  that  a  candidate  who  was  not 
originally  thought  to  be  within  the  percentage  entitling  him  to  a 
recount  based  on  the  tally  of  canvasses  made  under  Article  15  of  this 
Chapter  is  in  fact  within  the  percentage  entitling  him  to  a  recount,  the 
Executive  Secretary-Director  of  the  State  Board  of  Elections  shall 
immediately  notify  the  candidate  and  the  candidate  shall  be  entitled  to 
a  recount  if  he  so  requests  within  48  hours  of  notification. 

(c)  The  recount  shall  be  conducted  under  the  supervision  of  the 
State  Board  of  Elections. 

(d)  This  section  applies  to  the  offices  listed  in  G.S.  163-192." 
Sec.  3.     This    act    shall    become   effective    with    respect   to    all 

elections  held  on  or  after  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  May,  1989. 

H.B.  1016  CHAPTER  90 

AN  ACT  TO  VALIDATE  ALL  ACTIONS  AND  PROCEEDINGS 
TAKEN  BY  UNITS  OF  LOCAL  GOVERNMENT  RELATING  TO 
THE  AUTHORIZATION,  SALE  AND  DELIVERY  OF  GENERAL 
OBLIGATION  AND  REVENUE  REFUNDING  BONDS  TO 
PURCHASE,  AT  A  DISCOUNT.  BONDS  OF  SUCH  UNITS 
OWNED  BY  THE  FARMERS  HOME  ADMINISTRATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  All  actions  and  proceedings  heretofore  taken  since 
June  15,  1988.  by  units  of  local  government  relating  to  the 
authorization  of  general  obligation  refunding  bonds,  secured  by  a 
pledge  of  the  taxing  power  and  issued  pursuant  to  The  Local 
Government  Bond  Act,  and  revenue  refunding  bonds,  secured  by  a 
pledge  of  revenues  and  issued  pursuant  to  The  State  and  Local 
Government  Revenue  Bond  Act,  and  the  sale  and  delivery  of  all  such 
bonds  pursuant  to  Article  7.  as  amended,  of  Chapter  159  of  the 
General  Statutes,  in  order  to  provide  funds  to  purchase,  at  a  discount, 
bonds  of  such  units  owned  by  the  Farmers  Home  Administration, 
including  without  limitation,  the  introduction  and  adoption  of  bond 
orders,  the  holding  of  public  hearings  with  respect  to  such  bond 
orders,  the  passage  of  resolutions  providing  for  the  issuance  and  the 
sale,    both    public   and    private,    of  such    refunding    bonds,    and   the 
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delivery  of  any  such  refunding  bonds  are  hereby  in  all  respects 
approved,  ratified,  validated  and  confirmed. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  May,  1989. 

S.B.  631  CHAPTER  91 

AN  ACT  TO  CONSOLIDATE  THE  REGULATION  OF  MIGRANT 
HOUSING  WITHIN  THE  DEPARTMENT  OF  LABOR  AND  TO 
ESTABLISH  STANDARDS  AND  ENFORCEMENT  PROVISIONS 
FOR  THE  REGULATION  OF  MIGRANT  HOUSING. 

The  General  Assembly  of  North  Carolina  enacts:  '       '  •"' 

Section  1.  Part  5  of  Article  8  of  Chapter  130A  of  the  General 
Statutes  is  repealed. 

Sec.  2.  Chapter  95  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  19.  ■  ''         :  ■'- 

"Migrant  Housing  Act  of  North  Carolina.  , ,  , , 

"  §  95-222.    Short  litle:  legislative  purpose. 

(a)  This  Article  may  be  cited  as  the  'Migrant  Housing  Act  of 
North  Carolina.' 

(b)  It  is  the  purpose  and  policy  of  the  General  Assembly  to 
conform  migrant  housing  standards  to,  as  much  as  reasonably 
possible,  the  Occupational  Safety  and  Health  Act  of  North  Carolina, 
and  to  ensure  safe  and  healthy  migrant  housing  conditions.  The 
General  Assembly  finds  that  the  general  welfare  of  the  State  requires 
the  enactment  of  this  law  under  the  police  power  of  the  State. 

"  §  95-223.    Definitions. 
As  used  in  this  Article,  unless  the  context  requires  otherwise: 

(1)  'Agricultural  employment'  means  employment  in  any  service 
or  activity  included  within  the  provisions  of  Section  3(f)  of 
the  Fair  Labor  Standards  Act  of  1938.  or  section  3121(g)  of 
the   Internal    Revenue    Code    of    1986;    and    the    handling, 

.  planting,  drying,  packing,  packaging,  processing,  freezing, 
or  grading  prior  to  delivery  for  storage  of  any  agricultural  or 
horticultural  commodity  in  its  unmanufactured  state  and 
Including  the  harvesting  of  Christmas  trees; 

(2)  'Commissioner'  means  the  Commissioner  of  Labor  of  North 
Carolina; 

(3)  'Day'  means  a  calendar  day: 

(4)  'Established  federal  standard'  means  those  standards  as  set 
out  in.  and  interpretations  issued  by.  the  Secretary  of  the 
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United  States  Department  of  Labor  in  29  C.F.R.   1910.142, 
as  amended; 

(5)  'Migrant'  means  an  individual,  and  his  dependents,  who  is 
employed  in  agricultural  employment  of  a  seasonal  or  other 
temporary  nature,  and  who  is  required  to  be  absent 
overnight  from  his  permanent  place  of  residence; 

(6)  'Migrant  housing'  means  any  facility,  structure,  real 
property,  or  other  unit  that  is  established,  operated,  or  used 
as  living  quarters  for  migrants; 

(7)  'Operator'  means  any  person  who  owns  or  controls  migrant 
housing;  and 

(8)  'Person'  means  an  individual,  partnership,  association,  joint 
stock  company,  corporation,  trust,  or  legal  representative; 

(9)  'Substantive  violation'  means  a  violation  of  a  safety  and 
health  standard,  including  those  that  provide  fire  prevention, 
and  adequate  and  sanitary  supply  of  water,  plumbing 
maintenance,  structurally  sound  construction  of  buildings, 
effective  maintenance  of  those  buildings,  provision  of 
adequate  heat  as  weather  conditions  require,  and  reasonable 
protection  for  inhabitants  from  insects  and  rodents.  A 
substantive  violation  does  not  include  technical  or  procedural 
violations  of  safety  and  health  standards. 

"  §  95-224.    Scope. 

The  provisions  of  this  Article  shall  apply  to  all  operators  and 
migrants  except: 

(1)  Any  person  who,  in  the  ordinary  course  of  that  person's 
business,  regularly  provides  housing  on  a  commercial  basis 
to  the  general  public;  and  who  provides  housing  to  migrants 
of  the  same  character  and  on  the  same  or  comparable  terms 
and  conditions  as  those  provided  to  the  general  public;  or 

(2)  A  housing  unit  owned  by  one  or  more  of  the  occupants  and 
occupied  solely  by  a  family  unit. 

"  §  95-225.    Adoption  of  standards  and  interpretations. 

(a)  Unless  otherwise  provided,  all  established  federal  standards  are 
adopted  and  shall  be  enforced  by  the  Department  of  Labor  of  North 
Carolina. 

(b)  The  Commissioner  shall  provide  for  publication  in  the  North 
Carolina  Register  any  modification  by  the  federal  government  of  the 
established  federal  standards  within  30  days  of  their  adoption. 

(c)  For  the  protection  of  the  public  health,  the  Commission  for 
Health  Services  shall  adopt  and  the  Department  of  Human  Resources 
shall  enforce  rules  that  establish  water  quality  and  water  sanitation 
standards  for  migrant  housing  under  this  Article. 
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(d)  The  requirements  for  the  collection,  treatment,  and  disposal  of 
sewage,  as  provided  in  Article  11  of  Chapter  I30A,  and  the  rules 
adopted  pursuant  to  that  Article  shall  apply  to  migrant  housing. 

(e)  Whenever  the  outside  temperature  falls  below  50  degrees 
Fahrenheit  and  the  migrant  housing  is  occupied,  heating  equipment 
shall  be  provided  and  operable.  Regardless  of  outside  temperature, 
this  equipment  must  be  capable  of  maintaining  living  areas  at  65 
degrees  Fahrenheit.  If  housing  is  to  be  occupied  from  May  15  until 
September  1  only,  no  heating  equipment  shall  be  required  at  the  time 
of  preoccupancy  inspection. 

(f)  All  migrant  housing  shall  comply  with  the  standards  regarding 
fire  safety  for  migrant  housing  as  adopted  by  the  Commission  for 
Health  Services  and  in  effect  on  January  1,  1989. 

(g)  For  purposes  of  this  Article,  the  established  federal  standard 
provided  in  29  C.F.R.  1910.142(1)  does  not  apply.  The  following 
standards  shall  apply  to  migrant  housing: 

(1)  Food  preparation  facilities  and  eating  areas  shall  be  provided 
and  maintained  in  a  clean  and  sanitary  manner; 

(2)  A  kitchen  facility  shall  be  provided  with  an  operable  stove 
with  at  least  one  burner  per  Five  people,  and  in  no  event 
with  less  than  two  burners;  an  operable  refrigerator  with  .75 
cubic  feet  per  person  minimum;  a  table;  and  a  sink  with 
running  hot  and  cold  water; 

(3)  Surfaces  with  which  food  or  drink  come  in  contact  shall  be 
easily  accessible  for  cleaning,  and  shall  be  nontoxic, 
resistant  to  corrosion,  nonabsorbent,  and  free  of  open 
crevices; 

(4)  Acceptable  storage  facilities  shall  be  provided  and  shall  be 
kept  clean  and  free  of  vermin;  and 

(5)  All  food  service  facilities,  other  than  those  where  migrants 
procure  and  prepare  food  for  their  own  or  their  family's 
consumption,  shall  comply  with  the  standards  regarding 
kitchen  and  dining  room  facilities  for  migrant  housing,  as 
adopted  by  the  Commission  for  Health  Services  and  in  effect 
on  January  1,  1989.  -  , 

"  §  95-226.    Application  for  inspection. 

(a)  Every  operator  shall  request  a  preoccupancy  inspection  at  least 
45  days  prior  to  the  anticipated  date  of  occupancy  by  applying  directly 
to  the  Department  of  Labor  of  North  Carolina  or  to  the  local  health 
department.  Upon  receipt  of  an  application  by  the  Department  of 
Labor  of  North  Carolina,  the  Department  of  Labor  of  North  Carolina 
shall  immediately  notify,  in  writing,  the  appropriate  local  health 
department;  and  the  local  health  department  shall  inspect  the  migrant 
housing  for  compliance  with  G.S.  95-225(c)  and  (d).    Upon  receipt  of 
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the  application  by  the  local  health  department,  the  local  health 
department  shall  immediately  notify,  in  writing,  the  Department  of 
Labor  of  North  Carolina  and  shall  inspect  the  migrant  housing  for 
compliance  with  G.S.  95-225(c)  and  (d). 

The  local  health  department  shall  forward  the  results  of  its 
inspection  to  the  Department  of  Labor  of  North  Carolina  and  to  the 
operator.  The  Department  of  Labor  of  North  Carolina  shall  inspect 
the  migrant  housing  and  certify  to  the  operator  the  results  of  the 
inspection . 

(b)  The  Department  of  Labor  of  North  Carolina  shall  provide  local 
health  departments  and  Agricultural  Extension  offices  with  blank 
copies  of  forms  for  applying  for  preoccupancy  inspections. 

(c)  The  application  for  inspection  shall  include: 

(1)  The  name,  address,  and  telephone  number  of  the  operator; 

(2)  The  location  of  the  migrant  housing; 

(3)  The  anticipated   number  of  migrants  to  be  housed   in  the 
migrant  housing;  and 

(4)  The  anticipated  dates  of  occupancy  of  the  migrant  housing. 

(d)  Except  as  provided  in  subsection  (e)  of  this  section,  an  operator 
may  allow  the  migrant  housing  to  be  occupied  only  if  the  migrant 
housing  has  been  certified  by  the  Department  of  Labor  of  North 
Carolina  or  the  United  States  Department  of  Labor  to  be  in 
compliance  with  all  of  the  standards  under  this  Article,  except  that  an 
operator  may  allow  migrant  housing  to  be  occupied  on  a  provisional 
basis  if  the  operator  applied  for  a  preoccupancy  inspection  at  least  45 
days  prior  to  occupancy  and  the  preoccupancy  inspection  was  not 
conducted  by  the  Department  of  Labor  of  North  Carolina  at  least  four 
days  prior  to  the  anticipated  occupancy.  Upon  subsequent  inspection 
by  the  Department  of  Labor  of  North  Carolina,  such  provisional 
occupancy  shall  be  revoked  if  any  deficiencies  have  not  been  corrected 
within  the  period  of  time  specified  by  the  Department  of  Labor  of 
North  Carolina,  or  within  two  days  after  receipt  of  written  notice 
provided  on-site  to  the  operator.  No  penalties  may  be  assessed  for  any 
violation  of  this  Article  which  are  found  during  the  preoccupancy 
inspection,  unless  substantive  violations  exist  during  provisional 
occupancy. 

(e)  If  an  operator  has  applied  for  an  inspection  pursuant  to  this 
Article  and  one  or  more  migrants  arrives  in  advance  of  the  arrival  date 
stated  in  the  application,  the  operator  shall  notify  the  Department  of 
Labor  of  North  Carolina  within  two  working  days  of  the  occupancy  of 
the  migrant  housing. 

"  §  95-227.    Enforcemeni. 

For  the  purpose  of  enforcing  the  standards  provided  bv  this  Article, 
the  provisions  of  G.S.  95-129.  G.S.  95-130  and  G.S.  95-136  through 
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G.S.  95-142  shall  apply  under  this  Article  in  a  similar  manner  as  they 
apply  to  places  of  employment  under  OSHANC;  however,  G.S. 
95-129(4),  95-130(2)  and  (6),  and  95- 137(b)(4)  do  not  apply  to 
migrant  housing.    For  the  purposes  of  this  Article,  the  term: 

0)    'Employer'  in  G.S.  95-129,  G.S.  95-130  and  G.S.  95-136 

through    G.S.    95-142    shall    be    construed    to    mean    an 

operator; 

(2)  'Employee'  shall  be  construed  to  mean  a  migrant;  and 

(3)  'Director'     shall     mean     the     agent     designated     by     the 
Commissioner  to  assist  in  the  administration  of  this  Article. 

The  Commissioner  may  establish   a   new  division  to  enforce  this 
Article. 
"  §  95-22S.    Waiver  of  rights. 

Agreements  entered  into  by  migrants  to  waive  or  to  modify  their 
rights  under  this  Article  shall  be  deemed  void  as  contrary  to  public 
policy.    A  waiver  or  modification  of  rights  by  the  Department  of  Labor 
of  North  Carolina  shall  be  valid  under  this  Article. 
"§  95-229.    Construction  of  Article;  severability. 

This  Article  shall  be  liberally  construed  to  the  end  that  the  safety 
and  health  of  the  migrants  of  this  State  may  be  effectuated  and 
protected. 

The  provisions  of  this  Article  are  severable,  and  if  any  provision  of 
this  Article  is  held  invalid  by  a  court  of  competent  jurisdiction,  the 
invalidity  may  not  affect  other  provisions  of  the  Article,  which  can  be 
given  effect  without  the  invalid  provision." 

Sec.  3.  The  Commissioner  of  Labor  shall  publish  the  standards 
regarding  fire  safety  for  migrant  housing  adopted  by  the  Commission 
for  Health  Services,  in  effect  on  January  1,  1989,  within  30  days  after 
Section  2  of  this  act  becomes  effective.  The  Commissioner  of  Labor 
shall  publish  the  standards  regarding  kitchen  and  dining  room 
facilities  for  migrant  housing  adopted  by  the  Commission  for  Health 
Services,  in  effect  on  January  1.  1989,  within  30  days  after  Section  2 
of  this  act  becomes  effective. 

Sec.  4.  In  lieu  of  the  provisions  of  G.S.  I30A-239  and  any 
rules  adopted  pursuant  to  that  section  relating  to  water  supply  quantity 
and  relating  to  heat,  the  Department  of  Human  Resources  shall  apply 
those  standards  relating  to  water  supply  quantity  and  relating  to  heat 
established  in  G.S.  95-225  as  enacted  by  Section  2  of  this  act,  even  if 
Section  2  of  this  act  has  not  become  effective,  to  all  migrant  housing 
permitted  by  the  Department  of  Human  Resources. 

Sec.  5.  If  funds  are  appropriated  for  the  1989-90  fiscal  year  to 
implement  the  provisions  of  Sections  1.2.  and  3  of  this  act.  Sections 
1.  2,  and  3  of  this  act  shall  become  effective  January  I.  1990.  This 
act  shall  not  be  construed  to  obligate  the  General  Assembly  to  make 
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any  appropriation  to  implement  the  provisions  of  this  act.  If  funds  are 
not  appropriated  for  the  1989-90  fiscal  year  to  implement  the 
provisions  of  Sections  1,  2,  and  3  of  this  act,  Sections  1.  2.  and  3  of 
this  act  shall  not  become  effective.  Section  4  of  this  act  is  effective 
upon  ratification  and  shall  apply  only  to  the  1989  growing  season,  but 
shall  remain  in  effect  for  subsequent  growing  seasons  if  funds  are  not 
appropriated  to  implement  Sections  1,2.  and  3  of  this  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  May,  1989.  ..  •,  .       .    ., 

H.B.  346  CHAPTER  92     / 

AN  ACT  TO  MAKE  PERMANENT  THE  ACT  REQUIRING 
DECLARATIONS  OF  INTENT  AND  PETITIONS  FOR  WRITE- 
IN  CANDIDATES  OTHER  THAN  IN  MUNICIPAL  AND 
NONPARTISAN  ELECTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  2  of  Chapter  393  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  2.  This  act  is  effective  upon  ratification!  and  will  expire  two 
(2)  years  after  date  of  ratification . " 

Sec.  2.     This  act  shall  become  effective  June  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  May,  1989. 

H.B.  347  CHAPTER  93 

AN  ACT  TO  PERMIT  BOARDS  OF  ELECTIONS  TO  PLACE 
NOTICES  ON  BROADCAST  STATIONS  IN  ADDITION  TO 
PLACING  THEM  IN  NEWSPAPERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  163-33  reads  as  rewritten: 
"  §  163-33.  Powers  and  duties  of  county  boards  of  elections. 

The  county  boards  of  elections  within  their  respective  jurisdictions 
shall  exercise  all  powers  granted  to  such  boards  in  this  Chapter,  and 
they  shall  perform  all  the  duties  imposed  upon  them  by  law,  which 
shall  include  the  following: 

(I)  To  make  and  issue  such  rules,  regulations,  and 
instructions,  not  inconsistent  with  law  or  the  rules 
established  by  the  State  Board  of  Elections,  as  it  may  deem 
necessary  for  the  guidance  of  election  officers  and  voters. 
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(2)  To   appoint   all    registrars,   judges,    assistants,    and    other 
;'  officers  of  elections,  and  designate  the  precinct  in  which 

each  shall  serve;  and,  after  notice  and  hearing,  to  remove 
any  registrar,  judge  of  elections,  assistant,  or  other  officer 
of  election  appointed  by  it  for  incompetency,  failure  to 
discharge  the  duties  of  office,  failure  to  qualify  within  the 
time  prescribed  by  law,  fraud,  or  for  any  other  satisfactory 
'  cause.  In  exercising  the  powers  and  duties  of  this 
subdivision,  the  board  may  act  only  when  a  majority  of  its 
members  are  present  at  any  meeting  at  which  such  powers 
or  duties  are  exercised. 

(3)  To  investigate  irregularities,  nonperformance  of  duties,  and 
violations  of  laws  by  election  officers  and  other  persons, 
and  to  report  violations  to  the  State  Board  of  Elections.  In 
exercising  the  powers  and  duties  of  this  subdivision,  the 
board  may  act  only  when  a  majority  of  its  members  are 
present  at  any  meeting  at  which  such  powers  or  duties  are 
exercised. 

(4)  As  provided  in  G.S.  163-128,  to  establish,  define,  provide, 
rearrange,  discontinue,  and  combine  election  precincts  as  it 
may  deem  expedient,  and  to  fix  and  provide  for  places  of 
registration  and  for  holding  primaries  and  elections. 

(5)  To  review,  examine,  and  certify  the  sufficiency  and  validity 
of  petitions  and  nomination  papers. 

(6)  To  advertise  and  contract  for  the  printing  of  ballots  and 
other  supplies  used  in  registration  and  elections;  and  to 
provide  for  the  delivery  of  ballots,  pollbooks.  and  other 
required  papers  and  materials  to  the  voting  places. 

(7)  To  provide  for  the  purchase,  preservation,  and  maintenance 
of  voting  booths,  ballot  boxes,  registration  and  pollbooks, 
maps,  flags,  cards  of  instruction,  and  other  forms,  papers, 
and  equipment  used  in  registration,  nominations,  and 
elections;  and  to  cause  the  voting  places  to  be  suitably 
provided  with  voting  booths  and  other  supplies  required  by 
law. 

(8)  To  provide  for  the  issuance  of  all  notices,  advertisements, 
and  publications  concerning  elections  required  by  law.  In 
addition,  the  county  board  of  elections  shall  give  notice  at 
least  20  days  prior  to  the  date  on  which  the  registration 
books  or  records  are  closed  that  there  will  be  a  primary, 
general  or  special  election,  the  date  on  which  it  will  be 
held,  and  the  hours  the  voting  places  will  be  open  for 
voting  in  that  election.  The  notice  also  shall  describe  the 
nature  and  type  of  election,  and  the  issues,  if  any,  to  be 
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submitted   to  the  voters  at  that  election.    Notice  shall   be 
given   by  advertisement   at   least  once  weekly  during   the 
20-day  period  in  a  newspaper  having  general  circulation  in 
'  the  county   and   by   posting   a  copy  of  the   notice  at  the 

courthouse  door.  Notice  may  additionally  be  made  on  a 
radio  or  television  station  or  both,  but  such  notice  shall  be 
in  addition  to  the  newspaper  and  other  required  notice. 
This  subdivision  shall  not  apply  in  the  case  of  bond 
elections  called  under  the  provisions  of  Chapter  159. 

(9)  To  receive  the  returns  of  primaries  and  elections,  canvass 
the  returns,  make  abstracts  thereof,  transmit  such  abstracts 
to  the  proper  authorities,  and  to  issue  certificates  of  election 
to  county  officers  and  members  of  the  General  Assembly 
except  those  elected  in  districts  composed  of  more  than  one 
county. 

(10)  To  appoint  and  remove  the  board's  clerk,  assistant  clerks, 
and  other  employees:  and  to  appoint  and  remove  precinct 
transfer  assistants  as  provided  in  G.S.  163-72.3. 

(11)  To  prepare  and  submit  to  the  proper  appropriating  officers 
a  budget  estimating  the  cost  of  elections  for  the  ensuing 
fiscal  year. 

(12)  To  perform  such  other  duties  as  may  be  prescribed  by  this 
Chapter  or  the  rules  of  the  State  Board  of  Elections. 

(13)  Notwithstanding  the  provisions  of  any  other  section  of  this 
Chapter,  to  have  access  to  any  ballot  boxes  and  their 
contents,  any  voting  machines  and  their  contents,  any 
registration  records,  pollbooks,  voter  authorization  cards  or 
voter  lists,  any  lists  of  absentee  voters,  any  lists  of 
presidential  registrants  under  the  Voting  Rights  Act  of  1965 
as  amended,  and  any  other  voting  equipment  or  similar 
records,  books  or  lists  in  any  precinct  or  municipality  over 
whose  elections  it  has  jurisdiction  or  for  whose  elections  it 
has  responsibility." 

Sec.  2.  G.S.  163-41(c)  reads  as  rewritten: 
"(c)  Publication  of  Names  of  Precinct  Officials.  -  Immediately  after 
appointing  registrars,  judges,  and  special  registration  commissioners 
as  herein  provided,  the  county  board  of  elections  shall  publish  the 
names  of  the  persons  appointed  in  some  newspaper  having  general 
circulation  in  the  county  or,  in  lieu  thereof,  at  the  courthouse  door, 
and  shall  notify  each  person  appointed  of  his  appointment,  either  by 
letter  or  by  having  a  notice  served  upon  him  by  the  sheriff  Notice 
may  additionally  be  made  on  a  radio  or  television  station  or  both,  but 
such  notice  shall  be  in  addition  to  the  newspaper  and  other  required 
notice." 
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Sec.  3.     G.S.  163-78  reads  as  rewritten: 
"§    163-78.   New  registration;   when  permanent  registration  certificates 
lost  or  destroyed. 

If  all  of  the  permanent  registration  certificates,  required  by  G.S. 
163-65,  for  any  precinct,  for  the  entire  county,  or  for  any 
municipality,  are,  prior  to  30  days  preceding  any  primary,  general  or 
special  elections,  lost  or  destroyed  by  theft,  fire,  or  other  hazard,  the 
county  or  municipal  board  of  elections  shall  promptly  provide  the 
precinct  registrar  of  each  affected  precinct  with  new  loose-leaf 
registration  books  and  new  applications  for  registration,  and  shall 
order  a  new  registration  of  qualified  persons  in  each  affected  precinct. 
The  new  registration  shall  be  conducted  at  the  times  and  places  in  the 
manner  prescribed  by  G.S.  I63-67(a).  The  board  of  elections  shall 
give  notice  that  a  new  registration  is  in  process  by  advertisement  in  a 
newspaper  having  general  circulation  in  the  county  and  by  posting 
notice  at  the  courthouse  door.  The  notice  shall  state  that  a  new 
registration  is  in  process,  and  the  location  of  the  voting  place  and  the 
name  of  the  registrar  in  each  affected  precinct.  Notice  may 
additionally  be  made  on  a  radio  or  television  station  or  both,  but  such 
notice  shall  be  in  addition  to  the  newspaper  and  other  required  notice. 

If  the  destruction  or  mutilation  of  the  precinct  registration  book 
occurs  less  than  30  days  before  any  primary,  general,  or  special 
election,  the  board  of  elections  shall,  insofar  as  time  will  permit, 
adhere  to  the  provisions  of  the  first  paragraph  of  this  section.  If  the 
time  available  makes  it  impossible  to  conduct  a  new  registration  in  the 
affected  precinct,  each  person  presenting  himself  to  vote  in  the 
precinct  on  the  day  of  the  ensuing  general  or  special  election  shall  be 
allowed  to  cast  his  ballot  after  signing  and  delivering  to  the  registrar 
an  affidavit  in  the  following  form: 

T do  solemnly  swear  (or  affirm)    that  I 

will  support  the  Consthution  of  the  United  States,  and  the  Constitution 
of  the  State  of  North  Carolina  not  inconsistent  therewith;  that  I  have 
been  a  resident  of  the  State  of  North  Carolina  and  of  this  precinct  or 
municipality  for  30  days;  that  I  am  at  least  18  years  of  age;  and  that  I 
have  not  registered  to  vote  in  any  other  precinct,  county,  municipality 
or  state,  so  help  me,  God.' 

If  the  ensuing  election  is  a  primary  rather  than  a  general  or  special 
election,  the  following  affidavit  shall  be  used: 

T ,  do  solemnly  swear  (or  affirm)    that  I 

will  support  the  Constitution  of  the  United  States,  and  the  Constitution 
of  the  State  of  North  Carolina  not  inconsistent  therewith;  that  I  have 
been  or  will  have  been  a  resident  of  the  State  of  North  Carolina  and  of 
this  precinct  or  municipality  for  30  days  by  the  date  of  the  next 
general  election;  that  I  am  at  least  18  years  of    age  or  will  be  by  the 
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date  of  the  next  general  election:  and  that  I  have  not  registered  to  vote 
in  any  other  precinct,  county,  municipality,  or  state,  so  help  me, 
God." 

Persons  permitted  to  vote  under  this  procedure  may  be  challenged 
in  accordance  with  the  provisions  of  G.S.  163-87  and  G.S.  163-88. 
The  registrar  shall  deliver  all  affidavits  deposited  with  him  to  the  board 
of  elections  on  canvass  day.  The  affidavits  shall  not  be  deemed  to 
constitute  a  new  record  of  registration  for  the  precinct,  county  or 
municipality  for  subsequent  primaries  and  elections." 
Sec.  4.     G.S.  I63-I28(a)  reads  as  rewritten: 

"(a)  Each  county  shall  be  divided  into  a  convenient  number  of 
precincts  for  the  purpose  of  voting,  and  there  shall  be  at  least  one 
precinct  encompassed  within  the  territory  of  each  township;  provided, 
however,  that  upon  a  resolution  adopted  by  the  county  board  of 
elections  and  approved  by  the  Secretary-Director  of  the  State  Board  of 
Elections  voters  from  a  given  precinct  within  a  township  may  be 
temporarily  transferred,  for  the  purpose  of  voting,  to  a  precinct  in  an 
adjacent  township.  Any  such  transfers  shall  be  for  the  period  of  time 
equal  only  to  the  term  of  office  of  the  county  board  of  elections 
making  such  transfer.  When  such  a  resolution  has  been  adopted  by 
the  county  board  of  elections  to  assign  voters  from  more  than  one 
township  to  the  same  precinct,  then  the  county  board  of  elections  shall 
maintain  separate  registration  and  voting  records,  consistent  with  the 
procedure  prescribed  by  the  State  Board  of  Elections,  so  as  to  properly 
identify  the  township  in  which  such  voters  reside.  There  shall  be  at 
least  one  voting  place  in  each  precinct. 

Except  as  provided  by  Article  I2A  of  this  Chapter,  the  county  board 
of  elections  shall  have  power  from  time  to  time,  by  resolution,  to 
establish,  alter,  discontinue,  or  create  such  new  election  precincts  or 
voting  places  as  it  may  deem  expedient.  Upon  adoption  of  a  resolution 
establishing,  altering,  discontinuing,  or  creating  a  precinct  or  voting 
place,  the  board  shall  give  20  days'  notice  thereof  prior  to  the  date  on 
which  the  registration  books  or  records  next  close  pursuant  to  G.S. 
163-67.  Notice  shall  be  given  by  advertisement  in  a  newspaper  having 
general  circulation  in  the  county,  by  posting  a  copy  of  the  resolution 
at  the  courthouse  door,  and  by  mailing  a  copy  of  the  resolution  to  the 
chairman  of  every  political  party  in  the  county.  Notice  may 
additionally  be  made  on  a  radio  or  television  station  or  both,  but  such 
notice  shall  be  in  addition  to  the  newspaper  and  other  required 
notice." 

Sec.  5.     G.S.  163-210  reads  as  rewritten: 
"§    163-210.    Governor   to   proclaim    rcsulis:    costing   Slate's   vote  for 
President  and  Vice-President. 

Upon    receipt   of  the    abstracts    prepared    by    the    State    Board    of 
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Elections  and  delivered  to  him  in  accordance  with  G.S.  163-192.  the 
Secretary  of  State,  under  his  hand  and  the  seal  of  his  office,  shall 
certify  to  the  Governor  the  names  of  the  persons  elected  to  the  office 
of  elector  for  President  and  Vice-President  of  the  United  States  as 
stated  in  the  abstracts  of  the  State  Board  of  Elections.  Thereupon,  the 
Governor  shall  immediately  issue  a  proclamation  setting  forth  the 
names  of  the  electors  and  instructing  them  to  be  present  in  the  old 
Hall  of  the  House  of  Representatives  in  the  State  Capitol  in  the  City  of 
Raleigh  at  noon  on  the  first  Monday  after  the  second  Wednesday  in 
December  next  after  their  election,  at  which  time  the  electors  shall 
meet  and  vote  on  behalf  of  the  State  for  President  and  Vice-President 
of  the  United  States.  The  Governor  shall  cause  this  proclamation  to  be 
published  in  the  daily  newspapers  published  in  the  City  of  Raleigh. 
Notice  may  additionally  be  made  on  a  radio  or  television  station  or 
both,  but  such  notice  shall  be  in  addition  to  the  newspaper  and  other 
required  notice. 

On  or  before  the  date  fixed  for  the  meeting  of  the  electors,  the 
Governor  shall  send  by  registered  mail  to  the  Administrator  of  General 
Services,  a  certificate  under  the  great  seal  of  the  State  setting  forth  the 
names  of  the  persons  chosen  as  presidential  electors  for  this  State  and 
the  number  of  votes  cast  for  each.  At  the  same  time  he  shall  deliver  to 
the  electors  six  duplicate  originals  of  the  same  certificate,  each  bearing 
the  great  seal  of  the  State.  At  any  time  prior  to  receipt  of  the  certificate 
of  the  Governor  or  within  48  hours  thereafter,  any  person  elected  to 
the  office  of  elector  may  resign  by  submitting  his  resignation,  written 
and  duly  verified,  to  the  Governor.  Failure  to  so  resign  shall  signify 
consent  to  serve  and  to  cast  his  vote  for  the  candidate  of  the  political 
party  which  nominated  such  elector. 

In  case  of  the  absence,  ineligibility  or  resignation  of  any  elector 

chosen,  or  if  the  proper  number  of  electors  shall  for  any  cause  be 

deficient,  those  present  at  the  required  meeting  shall  forthwith  elect 

from  the  citizens  of  the  State  a  sufficient  number  of  persons  to  fill  the 

deficiency,  and  the  persons  chosen  shall  be  deemed  qualified  electors 

to  vote  for  President  and  Vice-President  of  the  United  States." 

Sec.  6.     G.S.  163-230(2)  reads  as  rewritten: 

"(2)    Determination    of   Validity    of  Applications    for    Absentee 

Ballots.  —  The  county  board  of  election  shall  constitute  the 

proper    official    body    to    pass    upon    the    validity    of    all 

applications  for  absentee  ballots  received  in  the  county;  this 

function  shall  not  be  performed  by  the  chairman  or  any 

other  member  of  the  board  individually. 

a.    Required   Meeting   of  County   Board    of  Elections.    -- 

During    the    period    commencing    50    days    before    an 

election,  and  until  30  days  before  the  election,  in  which 
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absentee  ballots  are  authorized,  the  county  board  of 
elections  shall  hold  one  or  more  public  meetings  each 
week  on  a  day  and  at  an  hour  to  be  determined  by  the 
board  for  the  purpose  of  action  on  applications  for 
absentee  ballots.  Each  member  of  the  board  shall  be 
notified  in  writing  of  the  day  and  hour  such  meetings 
shall  be  conducted.  During  the  period  opening  30  days 
before  an  election  in  which  absentee  ballots  are 
authorized  and  closing  at  5:00  P.M.  on  the  Tuesday 
before  the  election,  the  county  board  of  elections  shall 
hold  public  meetings  at  10:00  A.M.  on  Tuesday  and 
Friday  of  each  week,  and  it  shall  also  hold  public 
meetings  at  10:00  A.M.  on  the  eighth,  sixth,  fourth 
and  first  days  immediately  preceding  election  day. 
These  meetings  shall  be  held  at  the  county  courthouse 
or  at  the  elections  board's  office  at  the  hour  fixed  by 
law.  At  these  meetings  the  county  board  of  elections 
shall  pass  upon  applications  for  absentee  ballots. 

Upon  a  majority  vote,  the  county  board  of  elections 
may  hold  any  such  public  meetings  at  an  hour  other 
than  10:00  A.M..  and  it  may  hold  more  than  one 
session  on  each  day  it  meets  and  may  set  the  hours  of 
any  additional  sessions.  If  the  board  desires  to  exercise 
either  or  both  of  the  options  granted  by  the  preceding 
sentence,  it  shall  do  so  no  later  then  [sic]  70  days 
before  the  election;  thereafter,  no  change  shall  be  made 
in  the  hours  or  dates  fixed  for  the  board's  public 
meetings  on  absentee  ballot  applications. 

The  chairman  of  the  county  board  of  elections  shall 
give  notice  to  other  board  members  of  the  schedule  of 
meetings  of  the  board. 

If  the  county  board  of  elections  changes  the  time  of 
holding  its  meetings  or  provides  for  additional  meetings 
in  accordance  with  the  terms  of  this  subdivision,  notice 
of  the  change  in  hour  and  notice  of  the  schedule  of 
additional  meetings,  if  any,  shall  be  published  in  a 
newspaper  circulated  in  the  county,  and  a  notice  thereof 
shall  be  posted  at  the  courthouse  door  of  the  county,  at 
least  65  days  prior  to  the  election.  Similar  notice  shall 
also  be  given  of  the  dates  and  hours  of  the  weekly 
meetings  held  until  30  days  before  the  election.  Notice 
may  additionally  be  made  on  a  radio  or  television 
station  or  both,  but  such  notice  shall  be  in  addition  to 
the  newspaper  and  other  required  notice. 
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The  county  board  of  elections  shall  not  be  required 

to    hold    any    of    the    meetings    prescribed    by    this 

•  .         subdivision  unless,  since  its  last  preceding  meeting,  it 

"''■''■   actually    has    received    one    or    more    applications    for 

absentee  ballots  which  it  has  not  passed  upon.  When  no 

••  meeting   is  to  be  held  for  this   reason,   the  chairman 

shall   notify  each  of  the  other  members  of  the  county 

board  of  elections  that  the  scheduled  public  meeting  will 

not  be  held  and  state  the  reasons  for  its  cancellation. 

•.  b.    Procedure  at  Required  Meeting;  Making  Determination. 

—    At   each    public    meeting    of  the   county   board    of 

-'^-  ;       elections  the  chairman  shall  present  for  consideration, 

and    the    board    shall    pass    upon,    the   validity   of  all 

applications  for  absentee  ballots  received  since  its  last 

preceding  public  meeting  held  for  that  purpose.  At  each 

such  meeting  any  registered  voter  of  the  county  shall  be 

heard  and  allowed  to  present  evidence  in  opposition  to, 

o  or  in  favor  of,  the  issuance  of  absentee  ballots  to  any 

:  voter  making  application  for  them. 

The   county   board   of  elections   may   consider  the 

registration  records  as  evidence  of  the  voter's  signature, 

if  available,    and   as   any  other  evidence   that   may  be 

necessary  to  pass  upon  such  an  application,  including 

;:   the   party   affiliation   of  a   voter   seeking  to  vote   in   a 

■■     primary. 

.1    '■  If  the  board  finds  that  the  applicant  is  a  qualified 

voter  of  the  county,  that  he  is  registered  in  the  precinct 

(  stated    in    his    application,    that   the   assertions    in    his 

application    are    true,    and    that    his    application    is    in 

proper    form,    it    shall    approve    his    application    for 

absentee  ballots. 

c.    Record  of  Board's  Determination:  Decision  Final.  —  At 

the    time    the    county    board    of   elections    makes    its 

decision    on    an    application    for   absentee    ballots,    the 

chairman  shall  enter  in  the  appropriate  column  in  the 

register   of      absentee    ballot   applications    and    ballots 

issued  opposite  the  name  of  the  applicant  a  notation  of 

whether       his       application       was       'Approved'       or 

'Disapproved'. 

The   decision   of  the   board   on   the  validity   of  an 
application  for  absentee  ballots   shall   be  final   subject 
only  to  such  review  as  may  be  necessary  in  the  event  of 
an  election  contest." 
Sec.  7.     G.S.  163-234(2)  reads  as  rewritten:         < 
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"(2)  The  county  board  of  elections  shall  meet  at  5:00  P.M.  on 
election  day  in  the  board  office  or  other  public  location  in 
the  county  courthouse  for  the  purpose  of  counting  all 
absentee  ballots  except  those  which  have  been  challenged 
before  5:00  P.M.  on  election  day.  Any  elector  of  the 
county  shall  be  permitted  to  attend  the  meeting  and  allowed 
'  to  observe  the  counting  process,  provided  he  shall  not  in 

any    manner    interfere   with   the   election    officials    in    the 
discharge  of  their  duties. 

Provided,     that    the    county    board     of    elections     is 

.     authorized  to  begin  counting  absentee  ballots  between  the 

hours  of  2:00  P.M.  and  5:00  P.M.  upon  the  adoption  of  a 

resolution  at  least  two  weeks  prior  to  the  election  wherein 

the  hour  and  place  of  counting  absentee  ballots  shall  be 

stated.  A  copy  of  the  resolutions  shall  be  published  once  a 

week  for  two  weeks  prior  to  the  election,  in  a  newspaper 

having    general    circulation    in    the    county.    Notice    may 

additionally  be  made  on  a  radio  or  television   station  or 

both,  but  such  notice  shall  be  in  addition  to  the  newspaper 

and  other  required  notice.  The  count  shall  be  continuous 

until  completed  and  the  members  shall  not  separate  or  leave 

the  counting  place  except  for  unavoidable  necessity.   The 

board  shall   not  announce  the  result  of  the  count  before 

7:30  P.M." 

Sec.  8.     G.S.  1 63-28 1(a)  reads  as  rewritten: 

"(a)  Registrars  and  Judges.   --  At  the  meeting  required  by  G.S. 

163-280(c),  the  municipal  board  of  elections  shall  appoint  one  person 

to  act  as  registrar  and  two  other  persons  to  act  as  judges  of  election 

for   each    precinct   in   the   city.    Not   more   than   one  judge   in   each 

precinct  where  there  are  registered  voters  of  more  than  one  political 

party  shall  belong  to  the  same  political  party  as  the  registrar,  if  the 

municipal  elections  are  on  a  nonpartisan  or  partisan  basis.  If  the  city 

and  county  precincts  are  identical  and  the  board  so  chooses,  it  may 

decline  to  exercise  its  power  to  appoint  precinct  registrars  and  judges, 

in  which  event  the  persons  appointed  by  the  county  board  of  elections 

as  precinct  registrars  and  judges  in  each  precinct  within  the  city  shall 

serve  as  such  for  municipal  elections  under  authority  and  subject  to 

the    supervision    and    control    of  the    municipal    board   of  elections. 

Nothing  herein   shall   prohibit  a  municipal   board  of  elections  from 

using  the  registrars  and  judges  of  election  appointed  by  the  county 

board  of  elections  in  those  precincts  which  are  not  identical  provided 

the  county  board  of  elections  agrees,  in  \A'riting.  to  such  arrangement. 

Registrars   and  judges    shall    be   appointed    for   terms   of  two   years. 

Except  as  modified  by  this  Article,  municipal  precinct  registrars  and 
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judges  shall  meet  all  of  the  qualifications,  perform  all  the  duties,  and 
have  all  of  the  powers  imposed  and  conferred  on  county  precinct 
registrars  and  judges  by  G.S.  163-41  (a).  G.S.  163-47.  and  G.S. 
163-48.  Municipal  precinct  registrars  and  judges  shall  not  have  the 
powers  and  duties  with  respect  to  registration  of  voters  prescribed  by 
G.S.  163-47(b).  Immediately  after  appointing  registrars  and  judges  as 
herein  provided,  the  municipal  board  of  elections  shall  publish  the 
names  of  the  persons  appointed  in  some  newspaper  having  a  general 
circulation  in  the  city,  or  in  lieu  thereof,  by  posting  at  the  city  hall  or 
some  other  prominent  place  within  the  city,  and  shall  notify  each 
person  appointed  of  his  appointment.  Notice  may  additionally  be  made 
on  a  radio  or  television  station  or  both,  but  such  notice  shall  be  in 
addition  to  the  newspaper  and  other  required  notice." 
Sec.  9.     G.S.  163-288. 2(a)  reads  as  rewritten: 

"(a)  Whenever  the  General  Assembly  incorporates  a  new  city  and 
provides  in  the  act  of  incorporation  for  a  referendum  on  the  question 
of  incorporation  or  for  a  special  election  for  town  officials  or  for  both, 
or  whenever  an  existing  city  or  special  district  annexes  new  territory 
under  the  provisions  of  Chapter  160A,  Article  4A,  or  other  general  or 
local  law,  the  board  of  elections  of  the  county  in  which  the  proposed 
city  is  located  or  in  which  the  newly  annexed  territory  is  located  shall 
determine  those  individuals  eligible  to  vote  in  the  referendum  or 
special  election  or  in  the  city  or  special  district  elections.  In 
determining  the  eligible  voters  the  board  may.  in  its  discretion,  use 
either  of  the  following  methods: 

METHOD  A.  —  The  board  of  elections  shall  prepare  a  list  of  those 
registered  voters  residing  within  the  proposed  city  or  newly  annexed 
territory.  The  board  shall  make  this  list  available  for  public  inspection 
in  its  office  for  a  two-week  period  ending  on  the  twenty-first  day 
(excluding  Saturdays  and  Sundays)  before  the  day  of  the  referendum 
or  special  election,  or  the  next  scheduled  city  or  special  district 
election.  During  this  period,  any  voter  resident  within  the  proposed 
city  or  newly  annexed  territory  and  not  included  on  the  list  may  cause 
his  name  to  be  added  to  the  list.  At  least  one  week  and  no  more  than 
two  weeks  before  the  day  the  period  of  public  inspection  is  to  begin, 
the  board  shall  cause  notice  of  the  list's  availability  to  be  posted  in  at 
least  two  prominent  places  within  the  proposed  city  or  newly  annexed 
territory  and  may  cause  the  notice  to  be  published  in  a  newspaper  of 
general  circulation  within  the  county.  The  notice  shall  state  that  the 
list  has  been  prepared,  that  only  those  persons  listed  may  vote  in  the 
referendum  or  special  election,  that  the  list  will  be  available  for 
public  inspection  in  the  board's  office,  that  any  qualified  voter  not 
included  on  the  list  may  cause  his  name  to  be  added  to  the  list  during 
the  two-week  period  of  public  inspection,  and  that  persons  in  newly 
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annexed  territory  should  present  themselves  so  their  registration 
records  may  be  activated  for  voting  in  city  or  special  district  elections 
in  the  newly  annexed  territory.  Notice  may  additionally  be  made  on  a 
radio  or  television  station  or  both,  but  such  notice  shall  be  in  addition 
to  the  newspaper  and  other  required  notice. 

METHOD  B.  —  The  board  of  elections  shall  conduct  a  special 
registration  of  eligible  persons  desiring  to  vote  in  the  referendum  or 
special  election  or  in  the  newly  annexed  territory.  The  registration 
records  shall  be  open  for  a  two-week  period  (except  Sundays)  ending 
on  the  twenty-first  day  (excluding  Saturdays  and  Sundays)  before  the 
day  of  the  referendum  or  special  election  or  the  next  scheduled  city  or 
special  district  election.  On  the  two  Saturdays  during  that  two-week 
period,  the  records  shall  be  located  at  the  voting  place  for  the 
referendum  or  special  election  or  the  next  scheduled  city  or  special 
district  election;  on  the  other  days  it  may,  in  the  discretion  of  the 
board,  be  kept  at  the  voting  place,  at  the  office  of  the  board,  or  at  the 
place  of  business  of  a  person  designated  by  the  board  to  conduct  the 
special  registration.  At  least  one  week  and  no  more  than  two  weeks 
before  the  day  the  period  of  special  registration  is  to  begin,  the  board 
shall  cause  notice  of  the  registration  to  be  posted  in  at  least  two 
prominent  places  within  the  proposed  city  or  newly  annexed  territory 
and  may  cause  the  notice  to  be  published  in  a  newspaper  of  general 
circulation  within  the  county.  The  notice  shall  state  the  purpose  and 
times  of  the  special  registration,  the  location  of  the  registration 
records,  that  only  those  persons  registered  in  the  special  registration 
may  vote  in  the  referendum  or  special  election,  and  that  persons  in 
newly  annexed  territory  should  present  themselves  so  their  registration 
records  may  be  activated  for  voting  in  city  or  special  district  elections 
in  the  newly  annexed  territory.  Notice  may  additionally  be  made  on  a 
radio  or  television  station  or  both,  but  such  notice  shall  be  in  addition 
to  the  newspaper  and  other  required  notice." 

Sec.  10.     This  act  shall  become  effective  January  I,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  May,  1989. 

H.B.  350  CHAPTER  94 

AN  ACT  TO  CONFORM  THE  PENALTY  FOR  ILLEGAL 
CAMPAIGN  SOLICITATIONS  TO  OTHER  MISDEMEANOR 
PENALTIES  IN  THE  ELECTION  LAWS. 

The  General  Assembly  of  North  Carolina  cnacis: 

Section  1.      G.S.  163-278.20  reads  as  rewritten: 
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"§  163-278.20.  Disclosure  before  soliciting  contributions. 

(a)  It  shall  be  unlawful  for  one  or  more  individuals  acting  in 
concert,  or  for  any  group,  committee,  club  or  organization,  of  any 
type  or  nature,  of  two  or  more  individuals,  to  solicit,  attempt  to  solicit, 
or  receive  contributions  for  the  purpose  of  supporting  a  candidate, 
political  committee,  referendum  committee,  or  political  party  without 
first  clearly  advising  those  solicited  as  follows: 

(1)  The  name  of  the  candidate(s)  for  whom  the  contribution  will 
be  used;  or 

(2)  The  name  of  the  political  committee  or  party  for  which  the 
funds  will  be  used;  or 

(3)  That  a  decision  will  be  reached  later  as  to  the  candidate(s), 
political  committee(s).  or  political  party(ies)  to  be  supported 
and  that  the  contributions  solicited  will  be  expended  in  a 
manner  and  for  a  purpose  to  be  determined  at  a  future  date 
but  no  later  than  20  days  prior  to  the  pending  primary  or 
general  election;  or 

(4)  The  name  of  the  referendum  committee  for  which  the  funds 
will  be  used. 

(b)  A  violation  of  this  section  shall  be  punishable  by  a  fine  not  less 
than  one  hundred  dollars  ($100.00)  nor  more  than  five  thousand 
dollars  ($5,000).  or  imprisonment  of  not  more  than  one  year,  or  by 
both  fine  and  imprisonment  is  a  misdemeanor." 

Sec.  2.  This  act  shall  become  effective  with  respect  to  elections 
held  on  or  after  January  1 .  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  May,  1989. 

H.B.  884  CHAPTER  95  '^  ' 

AN  ACT  TO  EXPAND  THE  VANCE  COUNTY  BOARD  OF 
EDUCATION  FROM  FIVE  TO  SEVEN  MEMBERS  AND 
PROVIDE  FOR  ITS  ELECTION  BY  DISTRICTS. 

The  General  Assembly  of  North  Carolina  eiiacis: 

Section  1.  (a)  Effective  on  the  first  Monday  in  December 
1990,  the  Vance  County  Board  of  Education  shall  consist  of  seven 
members.    They  shall  be  elected  on  a  partisan  basis. 

(b)  For  the  purpose  of  electing  members  of  the  Vance  County 
Board  of  Education,  Vance  County  is  divided  into  the  same  seven 
districts  as  are  used  for  the  purpose  of  electing  members  of  the  Vance 
County  Board  of  Commissioners. 

(c)  There  is  apportioned  one  seat  to  each  district.  Candidates 
must  be  residents  of  the  district,  and  the  qualified  voters  of  the  district 
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shall  nominate  and  elect  the  member  for  the  seat  apportioned  to  that 
district. 

(d)  In  1990  and  quadrennially  thereafter,  members  of  the  Vance 
County  Board  of  Education  shall  be  elected  from  Districts  I,  2.  6.  and 
7  for  four-year  terms.  In  1992  and  quadrennially  thereafter,  members 
of  the  Vance  County  Board  of  Education  shall  be  elected  from 
Districts  3,  4,  and  5  for  four-year  terms. 

(e)  Current  members  of  the  Vance  County  Board  of  Education 
may  complete  their  terms  regardless  of  their  place  of  residence  within 
Vance  County.  If  any  vacancy  shall  occur  in  any  seats  elected  for 
terms  to  expire  in  1990  or  1992.  they  shall  be  filled  in  accordance 
with  the  law  prior  to  the  ratification  of  this  act. 

Sec.  2.  To  the  extent  that  this  act  conflicts  with  Section  7  of 
Chapter  262,  Session  Laws  of  1967,  as  amended,  this  act  prevails  to 
the  extent  of  the  conflict. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  May,  1989. 

SB.  1036  CHAPTER  96 

AN  ACT  TO  APPOINT  MEMBERS  OF  THE  WILDLIFE 
RESOURCES  COMMISSION  UPON  THE  RECOMMENDATION 
OF  THE  PRESIDENT  OF  THE  SENATE  AND  THE  SPEAKER 
OF  THE  HOUSE  OF  REPRESENTATIVES. 

Whereas,  G.S.  120-121  authorizes  the  General  Assembly  to 
make  certain  appointments  to  public  offices  upon  the  recommendation 
of  the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives;  and 

Whereas,  the  President  of  the  Senate  and  the  Speaker  of  the 
House  of  Representatives  have  made  recommendations;  Now, 
therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  I.  Ovide  E.  deSt.  Aubin  of  Chatham  County,  upon  the 
recommendation  of  the  President  of  the  Senate,  is  appointed  to  the 
Wildlife  Resources  Commission  for  a  term  to  expire  April  24,  1991. 

Sec.  2.  Susan  L.  Allen  of  Wake  County,  upon  the 
recommendation  of  the  Speaker  of  the  House  of  Representatives,  is 
appointed  to  the  Wildlife  Resources  Commission  for  a  term  to  expire 
April  24.  1991. 

Sec.  3.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  May.  1989.  ;^ ' 

H.B.  37  CHAPTER  97  :     "  ?        «( 

AN  ACT  TO  ALLOW  THE  TOWN  OF  CARRBORO  TO  CONVEY 
PROPERTY  TO  THE  UNITED  STATES  POSTAL  SERVICE. 

The  General  Assembly  of  North  Carolina  enacts:     '  -      '  ■  •'  "-     ':•'    '    ? '* 
Section  1.      Section  4-1  of  the  Charter  of  the  Town  of  Carrboro, 
being  Chapter  476.  Session  Laws  of  1987.  is  amended  by  adding  a 
new  subsection  to  read: 

"(c)  Notwithstanding  the  provisions  of  Article  12  of  Chapter  160A 
of  the  General  Statutes  or  any  other  provision  of  law,  the  Town  of 
Carrboro  may  convey  town  property  to  the  United  States  Postal  Service 
in  accordance  with  the  provisions  of  G.S.  160A-274  as  if  the  United 
States  Postal  Service  was  a  'governmental  unit'  as  defined  by  G.S. 
160A-274(a)." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  May,  1989. 

H.B.  450  CHAPTER  98  ^^ - 


AN  ACT  RELATING  TO  THE  COMPENSATION  OF  THE 
MEMBERS  OF  THE  BOARD  OF  EDUCATION  OF  MOORE 
COUNTY. 

The  General  Assembly  of  North  Carolina  enacts:  -'''■■'  '*      '' 

Section  1.  The  members  of  the  Moore  County  Board  of 
Education  shall  be  paid  as  compensation  for  their  services  the  same 
sums  as  received  by  the  members  of  the  Moore  County  Board  of 
Commissioners,  not  including  any  additional  compensation  for  travel 
expenses.  The  Chairperson  of  the  Moore  County  Board  of  Education, 
in  addition  to  the  compensation  received  as  a  member  of  the  Board, 
shall  receive  an  additional  seventy-five  dollars  ($75.00)  per  month. 

Sec.  2.  Section  1  of  Chapter  338.  Session  Laws  of  1983,  and 
Section  1  of  Chapter  337.  Session  Laws  of  1975.  are  repealed,  as  are 
any  other  laws  in  conflict  with  this  act. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
10th  day  of  May.  1989. 
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SB.  49  CHAPTER  99 

AN     ACT    TO     ELIMINATE    THE    FOUR- YEAR    OWNERSHIP 
REQUIREMENT  FOR  USE-VALUE  FORESTLAND 

TRANSFERRED   TO   THE   OWNER  OF   OTHER   USE-VALUE 
FORESTLAND. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-277. 3(c)  reads  as  rewritten: 
"(c)  In  addition,  property  may  come  within  one  of  the  classification 
classifications  described  in  subdivision  subsection  (a)(1)  or  (2)  above, 
if  444  ([)  it  was  appraised  at  its  present  use  value  or  was  eligible  for 
appraisal  at  its  present  use  value  pursuant  to  that  section  subsection  at 
the  time  title  to  the  property  passed  to  the  present  owner,  and  42^  (i\) 
at  the  time  title  to  the  property  passed  to  the  present  owner  he  owned 
other  property  classified  under  subdivision  subsection  (a)(1)  or  (2) 
above.  Classification  pursuant  to  this  subsection  shall  not  affect  any 
liability  for  deferred  taxes  under  G.S.  105-277. 4(c)  if  such  taxes  were 
otherwise  due  at  the  time  title  passed  to  the  present  owner." 

Sec.  2.  This  act  is  effective  for  taxable  years  beginning  on  or 
after  January  1.  1989.  and  applies  to  property  transferred  on,  before, 
or  after  that  date.  The  first  tax  year  for  which  the  benefit  of  this  act 
may  be  claimed  is  1989.  Notwithstanding  the  provisions  of  G.S. 
105-277. 4(a).  an  application  for  the  benefit  provided  in  this  act  for  the 
1989  tax  year  shall  be  considered  timely  if  it  is  filed  on  or  before 
September  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
nth  day  of  May,  1989. 

S.B.  335  CHAPTER  100 

AN  ACT  TO  INCORPORATE  THE  TOWN  OF  NORTH  TOPSAIL 
BEACH,  SUBJECT  TO  A  REFERENDUM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Town  of  North  Topsail  Beach,  as  described  in 
Section  2  of  this  act  is  incorporated. 

Sec.  2.  A  Charter  for  the  Town  of  North  Topsail  Beach  is 
enacted  to  read:    "Charter  of  the  Town  of  North  Topsail  Beach". 

"CHAPTER  1 . 
"INCORPORATION  AND  CORPORATE  POWERS. 
"Sec.  1.1.    Incorporation  and  Corporate  Powers.    The  inhabitants  of 
the  Town  of  North  Topsail  Beach  are  a  body  corporate  and  politic 
under  the  name  'Town  of  North  Topsail  Beach'.     Under  that  name 
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they  have  all  the  powers,  duties,  rights,  privileges,  and  immunities 
conferred  and  imposed  upon  Towns  by  the  General  Law  of  North 
Carolina. 

"CHAPTER  n.  '■'  •  '     ■ 

"CORPORATE  BOUNDARIES. 

"Sec.  2.1.  Town  Boiindaiy.  Until  modified  in  accordance  with  law, 
the  boundaries  of  the  town  of  North  Topsail  Beach  are  as  follows: 

Beginning  at  a  point  near  the  northern  limit  of  Surf  City  and  in  the 
Intracoastal  Waterway  having  N.  C.  Grid  coordinates  of  North 
260.907  East  2.445.050.  thence  along  the  Intracoastal  Waterway 
North  47  degrees  04  minutes  23  seconds  East  6015.6  feet,  thence 
North  65  degrees  26  minutes  28  seconds  East  44,583.2  feet,  thence 
North  26  degrees  49  minutes  19  seconds  East  7278.0  feet,  thence 
North  08  degrees  08  minutes  23  seconds  East  5021.5  feet,  thence 
North  58  degrees  53  minutes  00  seconds  East  7008.4  feet  to  a  point  in 
New  River  Inlet,  thence  leaving  said  Intracoastal  Waterway  and  along 
New  River  Inlet  South  00  degrees  00  minutes  00  seconds  East 
12.621.8  feet  to  a  point  in  the  Atlantic  Ocean  1200  feet  offshore, 
thence  running  parallel  to  the  shoreline  South  58  degrees  52  minutes 
39  seconds  West  59,111.2  feet  to  a  point  in  the  Atlantic  Ocean  700 
feet  offshore  and  lying  near  the  northern  limit  of  Surf  City,  thence 
along  the  Surf  City  line  North  38  degrees  31  minutes  30  seconds  West 
6.978.8  feet  to  the  point  and  place  of  beginning,  containing  8,900 
acres  more  or  less  and  being  all  of  Topsail  Island  which  lies  North  of 
the  current  city  limits  of  Surf  City.  '_ 

"CHAPTER  III.  ■ 

"GOVERNING  BODY. 

"Sec.  3.1.  Siructure  of  Governing  Body:  Number  of  Members.  The 
governing  body  of  the  Town  of  North  Topsail  Beach  is  the  Board  of 
Aldermen  which  has  five  members  and  the  Mayor. 

"Sec.  3.2.  Manner  of  Electing  Board.  The  qualified  voters  of  the 
entire  Town  elect  the  members  of  the  Board  of  Aldermen. 

"Sec.  3.3.  The  Term  of  Office  of  Board  of  Aldermen  Members;  Four 
Year  Terms.  At  the  regular  municipal  election  to  be  held  in  1989,  the 
three  candidates  who  receive  the  highest  number  of  votes  shall  be 
elected  for  four-year  terms,  while  the  two  candidates  who  receive  the 
next  highest  number  of  votes  shall  be  elected  for  two-year  terms. 
Beginning  at  the  regular  municipal  election  to  be  held  in  1991,  and 
every  four  years  thereafter,  two  members  of  the  Board  of  Aldermen 
shall  be  elected  to  serve  for  four-year  terms.  Beginning  at  the  regular 
municipal  election  to  be  held  in  1993.  and  every  four  years  thereafter, 
three  members  of  the  Board  of  Aldermen  shall  be  elected  to  serve  for 
four-year  terms. 

"Sec.  3.4.    Selection  of  Mayor:  Term  of  Office.    The  qualified  voters 
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of  the  entire  Town  elect  the  Mayor.    A  Mayor  shall  be  elected  in  1989 
and  every  two  years  thereafter  for  a  two-year  term. 

"Sec.  3.5.  Appoinimeni  of  Initial  Board  of  Aldermen  and  Mayor. 
Weldon  Hall.  William  Keister.  Nathan  McDaniels,  Leland  Newsome 
and  Charlotte  Tippett  are  hereby  appointed  members  of  the  Board  of 
Aldermen  to  serve  until  their  successors  are  elected  in  the  1989 
election.  Rodney  Knowles  is  appointed  Mayor  to  serve  until  his 
successor  is  elected  in  the  1989  election. 

"CHAPTER  IV. 
"ELECTIONS. 
"Sec.   4.1.      Conduct  of  Town  Elections.     The  Board  of  Aldermen 
shall  be  elected  on  a  nonpartisan  basis  and  the  results  determined  by 
the  plurality  method  as  provided  by  G.S.  163-292. 

"CHAPTER  V. 
"ADMINISTRATION. 
"Sec.    5.1.      Council-Manager  Plan.      The  town  of  North   Topsail 
Beach  operates  under  the  Council-Manager  Plan  as  provided  by  Part  2 
of  Article  7  of  Chapter  160A  of  the  General  Statutes." 

Sec.  3.  From  and  after  July  1.  1989,  the  citizens  and  property 
in  the  Town  of  North  Topsail  Beach  shall  be  subject  to  municipal 
taxes  levied  for  the  year  beginning  July  1.  1989,  and  for  that  purpose 
the  Town  shall  obtain  from  Onslow  County  a  record  of  property  in  the 
area  herein  incorporated  which  was  listed  for  taxes  as  of  January  1, 
1989.  and  the  businesses  in  the  Town  shall  be  liable  for  privilege 
license  tax  from  the  effective  date  of  the  privilege  license  tax 
ordinance.  The  Town  may  adopt  a  budget  ordinance  for  fiscal  year 
1989-90  without  following  the  timetable  in  the  Local  Government 
Budget  and  Fiscal  Control  Act.  but  shall  follow  the  sequence  of 
actions  in  the  spirit  of  the  act  insofar  as  is  practical. 

Sec.  4.  (a)  The  Onslow  County  Board  of  Elections  shall 
conduct  an  election  on  a  date  set  by  it,  to  be  not  less  than  60  nor 
more  than  120  days  after  the  date  of  ratification  of  this  act,  for  the 
purpose  of  submission  to  the  qualified  voters  of  the  area  described  in 
Section  2.1  of  the  Charter  of  North  Topsail  Beach,  the  question  of 
whether  or  not  such  area  shall  be  incorporated  as  North  Topsail 
Beach.  Registration  for  the  election  shall  be  conducted  in  accordance 
with  G.S.  163-288.2. 

(b)    In  the  election,  the  question  on  the  ballot  shall  be: 
"  [  ]  FOR  Incorporation  of  North  Topsail  Beach 

[  ]  AGAINST  Incorporation  of  North  Topsail  Beach". 
Sec.  5.     In  such  election,  if  a  majority  of  the  votes  cast  are  not 
cast  "FOR  Incorporation  of  North  Topsail  Beach",  then  Sections   1 
through  3  of  this  act  shall  have  no  force  and  effect. 

Sec.  6.     In  such  election,  if  a  majority  of  the  votes  cast  shall  be 
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cast  "FOR  Incorporation  of  North  Topsail  Beach"  then  Sections  1 
through  3  of  this  act  shall  become  effective  on  the  date  that  the 
Onslow  County  Board  of  Elections  determines  the  result  of  the 
election. 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
1 1th  day  of  May,  1989.  -  ;.:  ,v  .  ,     m.  ;  :; 

SB.  620  CHAPTER  101 

AN    ACT    AUTHORIZING    CATAWBA    COUNTY    TO    ASSIST 
THOROUGHFARE  PLAN  IMPLEMENTATION. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  The  County  of  Catawba  may  expend  funds,  not 
otherwise  limited  as  to  use  by  law.  and  may  exercise  the  power  of 
eminent  domain,  following  procedures  authorized  to  counties  by 
general  law,  for  the  purpose  of  acquiring  land  or  rights-of-way  for 
thoroughfare  construction  and  improvement  projects  which  have  been 
included  in: 

(1)  A  Department  of  Transportation  annual  construction 
program  or  a  multi-year  transportation  improvement 
program ; 

(2)  A  roadway  corridor  official  map  adopted  by  the  Board  of 
Transportation  or  a  municipal  governing  board: 

(3)  A  comprehensive  street  system  plan,  collector  street  plan,  or 
thoroughfare  plan  adopted  by  local  governments  or  their 
planning  agencies:  or 

(4)  A  transportation  improvement  plan  adopted  by  a  metropolitan 
planning  organization. 

Sec.  2.  The  County  of  Catawba  may  accept  donations  and 
dedications  of  land  or  rights-of-way  for  the  construction  and 
improvement  of  streets,  highways,  or  other  thoroughfares  included  in 
the  official  plans  and  programs  listed  in  Section  1  of  this  act. 

Sec.  3.  The  County  of  Catawba  may,  pursuant  to  the  authority 
of  G.S.  160A-461,  for  interlocal  undertakings,  enter  into  agreements 
with  municipal  governments  in  the  County  to  provide  funding 
assistance  to  them  for  the  purpose  of  acquiring  land  or  rights-of-way 
for  the  design,  construction,  or  improvement  of  streets,  highways,  or 
other  thoroughfares  included  in  the  official  plans  or  programs  listed  in 
Section  1  of  this  act. 

Sec.  4.  Any  land  or  rights-of-way  acquired  by  the  County  of 
Catawba,  pursuant  to  this  act.  shall,  prior  to  use  for  street,  highway, 
or  thoroughfare  construction  or  improvement,   be  transferred  to  the 
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governmental  agency  (Department  of  Transportation  or  municipality) 
which  is  carrying  out  the  construction  or  improvement. 

Sec.  5.  Nothing  in  this  act  shall  be  construed  to  authorize  the 
County  of  Catawba  to  undertake  actual  construction  or  improvement  of 
streets,  highways,  or  thoroughfares. 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  May.  1989. 

H.B.  632  CHAPTER  102 

AN  ACT  TO  CHANGE  THE  TIME  OF  THE  ELECTION  AND  THE 
TERM  OF  OFFICE  FOR  MEMBERS  OF  THE  CABARRUS 
COUNTY  BOARD  OF  EDUCATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Beginning  in  the  year  1990.  the  Cabarrus  County 
Board  of  Education  ("the  Board")  shall  be  elected  at  the  time  of  the 
general  election  (the  first  Tuesday  after  the  first  Monday  in 
November)  in  each  even-numbered  year.  The  Board  shall  continue  to 
consist  of  seven  members  (identified  as  Seats  1-7),  elected  on  a 
nonpartisan  basis. 

Sec.  2.  Unless  otherwise  identified  in  the  implementation 
schedule  hereinafter  set  forth,  the  term  of  office  of  each  member  of 
the  Board  hereafter  elected  shall  be  four  years,  beginning  on  the 
December  1  next  following  the  election  of  such  member.  The  terms 
shall  be  staggered  so  that  three  members  are  elected  at  one  election 
and  four  members  are  elected  at  the  next  election,  implemented  as 
follows: 

(a)  The  two  persons  elected  to  fill  the  seats  for  the  terms 
expiring  December  1.  1990.  (Seat  numbers  1  and  2)  shall  be  elected 
for  six-year  terms  expiring  December  1.  1996: 

(b)  The  two  persons  elected  to  fill  the  seats  for  the  terms 
expiring  December  1,  1992.  (Seat  numbers  3  and  4)  shall  be  elected 
for  four-year  terms  expiring  December  1.  1996: 

(c)  The  three  persons  elected  to  fill  the  seats  for  the  terms 
expiring  December  1,  1994.  and  each  four  years  thereafter  (Seat 
numbers  5.  6  and  7)  shall  be  elected  for  four-year  terms  expiring 
December  1.  1998,  and  each  four  years  thereafter,  respectively: 

(d)  The  four  persons  elected  to  fill  the  seats  for  the  term 
beginning  December  1,  1996.  and  each  four  years  thereafter  (Seat 
numbers  1-4)  shall  be  elected  for  four-year  terms,  expiring  December 
1.  2000.  and  each  four  years  thereafter,  respectively. 

Sec.  3.     The  filing  period  for  the  election  of  a  member  shall 
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begin  at  12:00  Noon  on  the  first  Friday  in  July  next  preceding  the 
general  election  in  even-numbered  years  and  shall  expire  at  12:00 
Noon  on  the  first  Friday  in  August  next  preceding  the  general  election 
in  even-numbered  years. 

Sec.  4.  Section  I  of  Chapter  52,  Session  Laws  of  1985,  is 
repealed:  however,  except  as  expressly  modified  herein,  the  Plan  of 
Merger  of  the  Cabarrus  County  Board  of  Education  and  the  Concord 
City  Board  of  Education  filed  with  the  Office  of  the  Secretary  of  State 
of  North  Carolina  on  June  14.  1983,  at  3:50  p.m.  remains  in  full 
force  and  effect.  ,     , 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
I6th  day  of  May,  1989. 

H.B.  788  CHAPTER  103  "^ 

AN  ACT  TO  PROVIDE  FOR  THE  ELECTION  OF  THE 
EDENTON-CHOWAN  BOARD  OF  EDUCATION  FROM  THREE 
TWO-MEMBER  DISTPUCTS  AND  WITH  ONE  MEMBER 
ELECTED  AT-LARGE.  v 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  974.  Session  Laws  of  1973, 
reads  as  rewritten: 

"Section  1.  The  Edenton-Chowan  Board  of  Education  shall  consist 
of  seven  members  who  shall  serve  for  terms  of  six  years  each.  In  the 
primary  general  election  to  be  held  for  county  officers  in  1976  1990, 
and  biennially  thereafter,  there  shall  be  nominated  and —  elected 
members  of  the  Edenton-Chowan  Board  of  Education  to  take  the  place 
of  the  members  whose  terms  next  expire.  Each  of  said  members  shall 
be  residents  and  qualified  voters  of  the  townships  according  to  the 
membership  allocations  set  forth  in  Section  2  of  Chapter  30,  1967 
Session  Laws.  The  members  shall  be  elected  by  the  voters  of  the 
county  at  large  They  shall  be  elected  in  accordance  with  this  act  and 
Chapter  30,  Session  Laws  of  1967,  to  the  extent  that  that  act  does  not 
conflict  with  this  act,  and  said  election  shall  be  non-partisan." 

Sec.  2.  Chapter  974.  Session  Laws  of  1973,  is  amended  by 
adding  the  following  new  sections: 

"Sec.  1.1.  (a)  For  the  purpose  of  electing  members  of  the 
Edenton-Chowan  Board  of  Education,  Chowan  County  shall  elect  one 
member  at-large. 

(b)  For  the  purpose  of  electing  members  of  the  Edenton-Chowan 
Board  of  Education.  Chowan  County  is  divided  into  three  districts, 
each  of  which  shall  elect  two  members  as  follows: 
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District  1  consists  of  Townships  2  and  3. 

District  2  consists  of  Township  4  and  the  following  areas  of 
Township  I:  ED128A.  127.  BNA9901  blocks  103.  124.  127.  309. 
610-618,  and  BNA9902  blocks  114-120  and  201-203. 

District  3  consists  of  the  remainder  of  Township  1  not  in  District 
2. 

Sec.  1.2.  All  townships  and  census  units  referred  to  in  this  act  are 
delineated  as  designated  by  the  United  States  Bureau  of  the  Census  for 
the  1980  Census- 
Sec.  1.3.  The  qualified  voters  of  the  county  shall  elect  a  member 
who  resides  in  the  county  for  the  seat  apportioned  to  the  county  at- 
large.  The  qualified  voters  of  each  district  established  by  this  act  shall 
elect  a  member  who  resides  in  that  district  for  the  seat  apportioned  to 
that  district. 

Sec.  1.4.  All  candidates  shall  file  notice  of  candidacy  during  the 
period  beginning  at  noon  on  the  last  Friday  in  June  and  ending  at 
noon  on  the  last  Friday  in  July. 

Sec.  1.5.  In  1990  and  each  six  years  thereafter,  one  member  shall 
be  elected  from  seat  1  of  District  2  and  one  member  from  seat  1  of 
District  3.  for  six-year  terms.  In  1992  and  each  six  years  thereafter, 
one  member  shall  be  elected  from  seat  1  of  District  1  and  one 
member  from  seat  2  of  District  3,  for  six-year  terms.  In  1994  and 
each  six  years  thereafter,  one  member  shall  be  elected  from  seat  2  of 
District  1,  one  member  from  seat  2  of  District  2.  and  one  member  at- 
large,  for  six-year  terms. 

Sec.  1.6.  (a)  Notwithstanding  their  place  of  residence  within 
Chowan  County,  until  the  expiration  of  their  current  terms,  Paul 
Chappell  and  Glorius  Elliot  shall  hold  seats  1  and  2.  respectively,  for 
District  1.  J.M.  Parrish  and  Alice  Jones  shall  hold  seats  1  and  2, 
respectively,  for  District  2,  and  Cecil  Fry  and  Frank  Cox  shall  hold 
seats  1  and  2,  respectively,  for  District  3. 

(b)  Until  the  expiration  of  his  current  term,  John  Mitchener  shall 
be  the  at-large  school  board  member. 

(c)  If  any  person  listed  in  subsection  (c)  of  this  section  vacates  his 
seat  on  the  county  board  of  education  before  the  expiration  of  his 
current  term,  his  successor  must  reside  within  that  district- 
Sec.  1 .7.    (a)  Any  vacancy  in  a  district  seat  on  the  Edenton-Chowan 

Board  of  Education  which  occurs: 

(1)    After  the  beginning  of  the  filing  period  for  candidates  in  the 

election  preceding  the  election  in  which  a  person  is  to  be 

■  '■-'      elected  for  a  full  term  shall  be  filled  by  appointment  by  the 

'      remaining  members  of  the  board  for  the  remainder  of  the 

unexpired  term; 
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(2)  Prior  to  the  time  specified  in  subdivision  (1)  of  this  section 
but  after  60  days  prior  to  the  beginning  of  that  Filing  period 
shall  be  filled  for  the  remainder  of  the  term  at  the  next 
election,  with  the  person  taking  office  upon  certification  of 
the  results  of  the  election; 

(3)  Prior  to  the  time  specified  in  subdivision  (2)  of  this  section 
but  after  the  beginning  of  the  filing  period  for  the  election 
following  the  election  in  which  a  person  was  elected  for  a 
full  term,  shall  be  filled  by  appointment  by  the  remaining 
members  of  the  board  to  serve  until  the  election  preceding 
the  election  at  which  a  person  shall  be  elected  for  the  full 
term,  at  which  time  a  person  shall  be  elected  to  serve  the 
remainder  of  the  unexpired  term; 

(4)  Prior  to  the  time  specified  in  subdivision  (3)  of  this  section 
but  after  60  days  prior  to  the  beginning  of  the  filing  period 
shall  be  filled  for  the  remainder  of  the  term  at  the  next 
election,  with  the  person  taking  office  upon  certification  of 
the  results  of  the  election;  or 

(5)  Prior  to  that  time  specified  in  subdivision  (4)  of  that  section 
shall  be  filled  by  appointment  by  the  remaining  members  of 
the  board  to  serve  until  the  election  following  the  election  at 

i  which  a  person  was  elected  for  the  full  term,  at  which  time  a 

person    shall    be    elected    to    serve    the    remainder    of  the 
unexpired  term. 
The  person  filling  tlie  vacancy  must  be  a  resident  and  registered 
voter  in  that  district. 

(b)  Any  vacancy  in  an  at-large  seat  on  the  Edenton-Chowan  Board 
of  Education  which  occurs: 

(1)  After  the  beginning  of  the  filing  period  for  candidates  in  the 
election  preceding  the  election  in  which  a  person  is  to  be 
elected  for  a  full  term  shall  be  filled  by  appointment  by  the 
remaining  members  of  the  board  for  the  remainder  of  the 
unexpired  term; 

(2)  Prior  to  the  time  specified  in  subdivision  (1)  of  this  section 
but  after  60  days  prior  to  the  beginning  of  that  filing  period 
shall  be  filled  for  the  remainder  of  the  term  at  the  next 
election,  with  the  person  taking  office  upon  certification  of 
the  results  of  the  election; 

(3)  Prior  to  the  time  specified  in  subdivision  (2)  of  this  section 
but  after  the  beginning  of  the  filing  period  for  the  election 
following  the  election  in  which  a  person  was  elected  for  a 
full  term,  shall  be  filled  by  appointment  by  the  remaining 
members  of  the  board  to  serve  until  the  election  preceding 
the  election  at  which  a  person  shall  be  elected  for  the  full 
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term,  at  which  time  a  person  shall  be  elected  to  serve  the 
remainder  of  the  unexpired  term; 

(4)  Prior  to  the  time  specified  in  subdivision  (3)  of  this  section 
.    ~~    but  after  60  days  prior  to  the  beginning  of  the  filing  period 

shall  be  filled  for  the  remainder  of  the  term  at  the  next 
election,  with  the  person  taking  office  upon  certification  of 
the  results  of  the  election:  or 

(5)  Prior  to  that  time  specified  in  subdivision  (4)  of  that  section 
~~    shall  be  filled  by  appointment  by  the  remaining  members  of 

the  board  to  serve  until  the  election  following  the  election  at 
which  a  person  was  elected  for  the  full  term,  at  which  time  a 
person  shall  be  elected  to  serve  the  remainder  of  the 
unexpired  term. 
The  person  filling  the  vacancy  must  be  a  resident  and  registered 
voter  in  Chowan  County." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May,  1989. 

H.B.  789  CHAPTER  104 

AN  ACT  EXPANDING  THE  PERQUIMANS  COUNTY  BOARD  OF 
COMMISSIONERS  FROM  FIVE  TO  SEVEN  MEMBERS, 
ELIMINATING  THE  USE  OF  RESIDENCY  DISTRICTS  FOR 
COMMISSIONER  ELECTIONS.  AND  SPECIFYING  THAT  THE 
MAJORITY-VOTE  REQUIREMENT  DOES  NOT  APPLY  TO 
PRIMARIES  FOR  COMMISSIONER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Perquimans  County  Board  of  Commissioners 
shall  be  increased  from  five  to  seven  members.  All  seven 
commissioners  shall  be  elected  by  all  voters  of  the  county,  and 
candidates  for  all  seats  may  reside  anywhere  in  the  county.  Primaries 
and  general  elections  shall  be  conducted  according  to  general  State  law 
except  as  provided  by  Section  5  of  Chapter  939  of  the  1987  Session 
Laws  as  amended  by  Section  2  of  this  act.  In  each  primary  all 
candidates  for  that  party's  nominations  shall  be  listed  together  on  a 
single  ballot,  and  each  voter  eligible  to  vote  in  that  primary  shall  be 
entitled  to  vote  for  as  many  candidates  as  there  are  positions  to  be 
filled.  Likewise,  in  the  general  election,  all  candidates  shall  be  listed 
together  on  a  single  ballot,  and  each  voter  shall  be  entitled  to  vote  for 
as  many  candidates  as  there  are  positions  to  be  filled. 

Sec.  2.  Section  5  of  Chapter  939.  Session  Laws  of  1987.  reads 
as  rewritten: 
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"Sec.  5.  (a)  Notwithstanding  G.S.  163-111.  nominations  in  primary 
elections  for  a  county  board  of  commissioners  shall  be  determined  as 
follows: 

(1)  When  more  than  one  person  is  seeking  election  to  a  single 
office,  the  candidate  who  receives  the  highest  number  of 
votes  shall  be  declared  the  nominee. 

(2)  When  more  persons  are  seeking  nomination  to  two  or  more 
offices  (constituting  a  group)  than  there  are  offices  to  be 
filled,    those    candidates    receiving   the    highest    number   of 

-         votes,  equal  in  number  to  the  number  of  offices  to  be  filled, 
shall  be  declared  the  nominee. 

(3)  If  two  or  more  candidates  receiving  the  highest  number  of 
votes  necessary  to  be  nominated  each  receive  the  same 
number  of  votes,  the  proper  party  executive  committee  shall, 
from  among  those  candidates  receiving  the  same  number  of 
votes,  select  the  party  nominee  in  accordance  with  G.S. 
163-114. 

(b)  This  section  applies  to  Pamlico  County  and  Perquimans  County 
only." 

Sec.  3.  Within  30  days  of  preclearance  of  this  act  pursuant  to 
Section  5  of  the  Voting  Rights  Act  of  1965  as  amended,  the  present 
members  of  the  Board  of  Commissioners  shall  appoint  two  new 
commissioners  to  fill  the  vacancies  created  by  the  increase  in  the  size 
of  the  board.  The  two  new  commissioners  appointed  to  those 
vacancies  shall  be  representative  of  the  black  citizens  of  Perquimans 
County.  One  of  the  two  new  commissioners  shall  be  appointed  for  a 
term  to  expire  on  the  first  Monday  of  December  of  1990,  and  the 
other  for  a  term  to  expire  on  the  first  Monday  in  December  of  1992. 

Sec.  4.  Three  commissioners  shall  be  elected  in  1990  and  every 
four  years  thereafter,  and  four  commissioners  shall  be  elected  in  1992 
and  every  four  years  thereafter. 

Sec.  5.  The  incumbent  members  of  the  Board  of 
Commissioners  are  entitled  to  serve  the  remainder  of  the  terms  for 
which  they  were  elected  in  1986  and  1988.  If  any  of  those 
commissioners  or  any  future  commissioner  dies,  resigns  or  otherwise 
leaves  office  before  the  expiration  of  his  term,  the  vacancy  may  be 
filled  without  regard  to  the  township  residency  of  the  departing 
commissioner  or  the  person  being  appointed. 

Sec.  6.  After  the  new  commissioners  elected  in  1992  take 
office,  the  Board  of  Commissioners  shall  review  the  election 
experience  under  this  act.  including  whether  the  election  system 
enacted  here  has  provided  an  equal  opportunity  for  black  voters  to 
elect  candidates  of  their  choice,  and  determine  whether  any  further 
changes  are  needed  to  provide  fair  representation  for  all  citizens  of  the 
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county.  •       - 

Sec.  7.  The  following  local  acts  concerning  the  election  of  the 
Perquimans  County  Board  of  Commissioners  are  repealed:  Chapter 
137,  Public-Local  Acts  of  1939:  Chapter  1 109.  Session  Laws  of  1959; 
and  Chapter  348.  Session  Laws  of  1963. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May.  1989. 

H.B.  790  CHAPTER  105 

AN  ACT  EXPANDING  THE  PERQUIMANS  COUNTY  BOARD  OF 
EDUCATION  FROM  FIVE  TO  SEVEN  MEMBERS  AND 
ELIMINATING  THE  USE  OF  RESIDENCY  DISTRICTS  FOR 
SCHOOL  BOARD  ELECTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Perquimans  County  Board  of  Education  shall 
be  increased  from  five  to  seven  members.  All  seven  board  members 
shall  be  elected  by  all  voters  of  the  county,  and  candidates  for  all  seats 
may  reside  anywhere  in  the  county.  Elections  shall  continue  to  be 
nonpartisan,  plurality  elections,  held  in  even-numbered  years  at  the 
same  time  as  primaries  for  county  offices.  In  each  election,  all 
candidates  shall  be  listed  together  on  a  single  ballot,  and  each  voter 
shall  be  entitled  to  vote  for  as  many  candidates  as  there  are  positions 
to  be  filled. 

Sec.  2.  Within  30  days  of  preclearance  of  this  act  pursuant  to 
Section  5  of  the  Voting  Rights  Act  of  1965.  the  present  members  of 
the  Board  of  Education  shall  appoint  two  new  members  to  fill  the 
vacancies  created  by  the  increase  in  the  size  of  the  board.  The  two 
new  members  appointed  to  those  vacancies  shall  be  representative  of 
the  black  citizens  of  Perquimans  County.  One  of  the  two  new 
members  shall  be  appointed  for  a  term  to  expire  in  1990,  and  the 
other  for  a  term  to  expire  in  1992. 

Sec.  3.  Three  board  members  shall  be  elected  in  1990  and 
every  four  years  thereafter,  and  four  board  members  shall  be  elected 
in  1992  and  every  four  years  thereafter. 

Sec.  4.  The  incumbent  members  of  the  Board  of  Education  are 
entitled  to  serve  the  remainder  of  the  terms  for  which  they  were 
elected  in  1986  and  1988.  If  any  of  those  board  members  or  any 
future  member  dies,  resigns  or  otherwise  leaves  office  before  the 
expiration  of  his  term,  the  vacancy  may  be  filled  without  regard  to  the 
township  residency  of  the  departing  member  or  the  person  being 
appointed. 
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Sec.  5.  After  the  new  members  elected  in  1992  take  office,  the 
Board  of  Education  shall  review  the  election  experience  under  this  act, 
including  whether  the  election  system  enacted  here  has  provided  an 
equal  opportunity  for  black  voters  to  elect  candidates  of  their  choice, 
and  determine  whether  any  further  changes  are  needed  to  provide  fair 
representation  for  all  citizens  of  the  county. 

Sec.  6.  The  following  local  acts  concerning  the  election  of  the 
Perquimans  County  Board  of  Education  are  repealed:  Chapter  1110. 
Session  Laws  of  1959:  Chapter  473.  Session  Laws  of  1961. 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May.  1989.      . 

H.B.  837  CHAPTER  106 

AN  ACT  TO  ALLOW  SACRAMENTAL  WINE  TO  BE  BROUGHT 
INTO  CONFINEMENT  FACILITIES  FOR  USE  IN  RELIGIOUS 
SERVICES. 

The  General  Assembly  of  Norih  Carolina  enacts:  .:,., 

Section  1.  G.S.  14-258. 1(b)  reads  as  rewritten: 
"(b)  Any  person  who  shall  knowingly  give  or  sell  any  alcoholic 
beverages  to  any  inmate  of  any  State  mental  or  penal  institution,  or  to 
any  inmate  of  any  local  confinement  facility,  except  for  medical 
purposes  as  prescribed  by  a  duly  licensed  physician  and  except  for  an 
ordained  minister  or  rabbi  who  gives  sacramental  wine  to  an  inmate  as 
part  of  a  religious  service:  or  any  person  who  shall  combine, 
confederate,  conspire,  procure,  or  procure  another  or  others  to  give 
or  sell  any  alcoholic  beverages  to  any  inmate  of  any  such  State 
institution  or  local  confinement  facility,  except  for  medical  purposes  as 
prescribed  by  a  duly  licensed  physician  and  except  for  an  ordained 
minister  or  rabbi  who  gives  sacramental  wine  to  an  inmate  as  part  of  a 
religious  service:  or  any  person  who  shall  bring  into  the  buildings, 
grounds  or  other  facilities  of  such  institution  any  alcoholic  beverages, 
except  for  medical  purposes  as  prescribed  by  a  duly  licensed  physician 
or  sacramental  wine  brought  by  an  ordained  minister  or  rabbi  for  use 
as  part  of  a  religious  service,  shall  be  guilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  fined  or  imprisoned,  in  the  discretion  of 
the  court.  If  such  person  is  an  officer  or  employee  of  any  institution 
of  the  State,  such  person  shall  be  dismissed  from  office." 
Sec.  2.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May,  1989. 
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H.B.  918  CHAPTER  107 

AN  ACT  TO  REQUIRE  THE  CITY  OF  WILSON  TO  SCHEDULE 
REFERENDA  ON  CHARTER  AMENDMENTS  BY  ORDINANCE 
ON  THE  SAME  DATE  AS  THE  REGULAR  MUNICIPAL 
ELECTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-103.  any  election  in  the 
City  of  Wilson  held  under  that  section  as  the  result  of  a  referendum 
petition  submitted  under  that  section  between  March  1,  1989,  and 
June  1.  1989.  shall  be  held  at  the  same  time  as  the  regular  1989 
municipal  election.  If  any  ordinance  subject  to  such  referendum 
petition  affecting  the  election  of  city  officers  is  approved  by  the  voters 
at  that  election,  it  shall,  as  provided  by  G.S.  160A-109,  become 
effective  beginning  with  officers  elected  in  1991. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May.  1989. 

H.B.  954  CHAPTER  108 

AN  ACT  TO  CHANGE  THE  REQUIREMENTS  FOR 
MEMBERSHIP  ON  THE  NORTH  CAROLINA  STATE  BOARD 
OF  REGISTRATION  FOR  PROFESSIONAL  ENGINEERS  AND 
LAND  SURVEYORS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  89C-5  reads  as  rewritten: 
"  §  89C-5.  Board  members;  qualijications. 

Each  engineer  member  of  the  Board  shall  be  a  resident  of  North 
Carolina  and  shall  be  a  registered  professional  engineer  engaged  in  the 
lawful  practice  of  engineering  in  North  Carolina  for  at  least  -two  six 
years. 

Each  land  surveyor  member  of  the  Board  shall  be  a  resident  of 
North  Carolina  and  shall  be  a  registered  land  surveyor  engaged  in  the 
lawful  practice  of  land  surveying  in  North  Carolina  for  at  least  4we  six 
years. 

Each  public  member  of  the  Board  shall  be  a  resident  of  North 
Carolina." 

Sec.  2.  This  act  shall  become  effective  July  1,  1989.  and  shall 
apply  to  engineer  and  land  surveyor  members  appointed  on  or  after 
that  date. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May.  1989. 

H.B.  1118  CHAPTER  109  <^  ' 

AN  ACT  TO  INCREASE  THE  PROJECT  COST  MINIMUM  FOR 
APPLICABILITY  OF  GENERAL  CONTRACTOR  LICENSURE 
REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts:  '   ',    "  '  ,V 

Section  1.      G.S.  87-1  reads  as  rewritten:  "^■'' 

"  §  87-1 .  'General  contractor'  defined:  exceptions. 

For  the  purpose  of  this  Article  any  person  or  firm  or  corporation 
who  for  a  fixed  price,  commission,  fee  or  wage,  undertakes  to  bid 
upon  or  to  construct  or  who  undertakes  to  superintend  or  manage,  on 
his  own  behalf  or  for  any  person,  firm  or  corporation  that  is  not 
licensed  as  a  general  contractor  pursuant  to  this  Article,  the 
construction  of  any  building,  highway,  public  utilities,  grading  or  any 
improvement  or  structure  where  the  cost  of  the  undertaking  is  thirty 
thousand  dollars  ($30.000)  forty-five  thousand  dollars  ($45,000)  or 
more,  shall  be  deemed  to  be  a  'general  contractor'  engaged  in  the 
business  of  general  contracting  in  the  State  of  North  Carolina. 

This  section  shall  not  apply  to  persons  or  firms  or  corporations 
furnishing  or  erecting  industrial  equipment,  power  plant  equipment, 
radial  brick  chimneys,  and  monuments. 

This  section  shall  not  apply  to  any  person  or  firm  or  corporation 
who  constructs  a  building  on  land  owned  by  that  person,  firm  or 
corporation  when  such  building  is  intended  for  use  by  that  person, 
firm  or  corporation  after  completion." 

Sec.  2.     G.S.  87-14  reads  as  rewritten: 
"  §  87-14.  Regulations  as  to  issue  of  building  permits.  ^    '      '' ' 

Any  person,  firm  or  corporation,  upon  making  application  to  the 
building  inspector  or  such  other  authority  of  any  incorporated  city, 
town  or  county  in  North  Carolina  charged  with  the  duty  of  issuing 
building  or  other  permits  for  the  construction  of  any  building, 
highway,  sewer,  grading  or  any  improvement  or  structure  where  the 
cost  thereof  is  to  be  thirt>f  thousand  dollars — ($30,000)  forty-five 
thousand  dollars  ($45,000)  or  more,  shall,  before  he  be  entitled  to  the 
issuance  of  such  permit,  furnish  satisfactory  proof  to  such  inspector  or 
authority  that  he  or  another  person  contracting  to  superintend  or 
manage  the  construction  is  duly  licensed  under  the  terms  of  this 
Article  to  carry  out  or  superintend  the  same,  and  that  he  has  paid  the 
license  tax  required  by  the  Revenue  Act  of  the  State  of  North  Carolina 
then  in  force  so  as  to  be  qualified  to  bid  upon  or  contract  for  the  work 
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for  which  the  permit  has  been  applied;  and  it  shall  be  unlawful  for 
such  building  inspector  or  other  authority  to  issue  or  allow  the 
issuance  of  such  building  permit  unless  and  until  the  applicant  has 
furnished  evidence  that  he  is  either  exempt  from  the  provisions  of  this 
Article  or  is  duly  licensed  under  this  Article  to  carry  out  or 
superintend  the  work  for  which  permit  has  been  applied;  and  further, 
that  the  applicant  has  paid  the  license  tax  required  by  the  State 
Revenue  Act  then  in  force  so  as  to  be  qualified  to  bid  upon  or  contract 
for  the  work  covered  by  the  permit;  and  such  building  inspector,  or 
other  such  authority,  violating  the  terms  of  this  section  shall  be  guilty 
of  a  misdemeanor  and  subject  to  a  fine  of  not  more  than  fifty  dollars 
($50.00)." 

Sec.  3.  This  act  is  effective  upon  ratification  and  applies  to  bids 
made,  projects  undertaken,  or  permits  applied  for  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
16th  day  of  May,  1989. 

S.B.  496  CHAPTER  110 

AN  ACT  TO  CLARIFY  THAT  HOMEOWNERS'  ASSOCIATION- 
OWNED  WATER  AND  SEWER  UTILITIES  ARE  EXEMPT 
FROM  REGULATION  BY  THE  UTILITIES  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  62-3(23)d  reads  as  rewritten: 
"d.  The  term  'public  utility.'  except  as  otherwise  expressly  provided 
in  this  Chapter,  shall  not  include  a  municipality,  an  authority 
organized  under  the  North  Carolina  Water  and  Sewer  Authorities  Act, 
electric  or  telephone  membership  corporation  or  nonprofit  water 
membership  or  consumer-owned  corporations  financed  by  the  Farmers 
Home  Administration,  the  United  States  Department  of  Housing  and 
Urban  Development,  or  any  similar  or  successor  federal  financing 
agency,  provided,  that  (i)  any  such  financing  administration, 
department  or  agency  exercise  substantial  control  over  and  regulation 
of  any  such  corporation's  rates  and  terms  and  conditions  of  service, 
and  (ii)  the  members  or  consumer-owners  of  any  such  corporation, 
pursuant  to  the  corporation's  articles  of  incorporation  and  bylaws, 
shall  elect  the  governing  board  of  the  corporation;  or  any  person  not 
otherwise  a  public  utility  who  furnishes  such  service  or  commodity 
only  to  himself,  his  employees  or  tenants  when  such  service  or 
commodity  is  not  resold  to  or  used  by  others;  provided,  however,  that 
any  person  other  than  a  nonprofit  organization  serving  only  its 
members,  who  distributes  or  provides  utility  service  to  his  employees 
or  tenants  by  individual  meters  or  by  other  coin-operated  devices  with 
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a  charge  for  metered  or  coin-operated  utility  service  siiall  be  a  public 
utility  within  the  definition  and  meaning  of  this  Chapter  with  respect  to 
the  regulation  of  rates  and  provisions  of  service  rendered  through  such 
meter  or  coin-operated  device  imposing  such  separate  metered  utility 
charge.  If  any  person  conducting  a  public  utility  shall  also  conduct 
any  enterprise  not  a  public  utility,  such  enterprise  is  not  subject  to  the 
provisions  of  this  Chapter.  A  water  or  sewer  system  owned  by  a 
homeowners^  association  that  provides  water  or  sewer  service  only  to 
members  or  leaseholds  of  members  is  not  subject  to  the  provisions  of 
this  Chapter." 

Sec.  2.     This  act  is  effective  upon  ratification.  .■••--  to 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  May,  1989. 

H.B.  198  CHAPTER  111  -.  ^ 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  TO  THE  TAX 
CREDIT  FOR  CREATING  JOBS  IN  SEVERELY  DISTRESSED 
COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts:  = 

Section  1.      g!s.  105-130.40  reads  as  rewritten: 
"  §  105-130.40.    Credit  for  creating  jobs  in  severely  distressed  county. 

(a)  Credit.  A  corporation  that  (i)  for  at  least  40  weeks  during  the 
year  has  at  least  nine  employees ^  employees  and  (ii)  is  located,  for 
part  or  all  of  its  taxable  year,  in  a  severely  distressed  county  county, 
and  (iii)  is  eligible  as  provided  in  subsection  (b),  may  qualify  for  a 
credit  against  the  tax  imposed  by  this  Division  by  creating  new  full- 
time  jobs  with  the  corporation  in  the  severely  distressed  county  during 
that  year.  A  corporation  that  hires  an  additional  full-time  employee 
during  that  year  to  fill  a  position  located  in  a  severely  distressed 
county  is  allowed  a  credit  of  two  thousand  eight  hundred  dollars 
($2,800)  for  the  additional  employee.  A  position  is  located  in  a 
county  if  (i)  at  least  fifty  percent  (50%)  of  the  employee's  duties  are 
performed  in  the  county,  or  (ii)  the  employee  is  a  resident  of  the 
county.  The  credit  may  not  be  taken  in  the  income  year  in  which  the 
additional  employee  is  hired.  Instead,  the  credit  shall  be  taken  in 
equal  installments  over  the  four  years  following  the  income  year  in 
which  the  additional  employee  was  hired  and  shall  be  conditioned  on 
the  continued  employment  by  the  corporation  of  the  number  of  full- 
time  employees  the  corporation  had  upon  hiring  the  employee  that 
caused  the  corporation  to  qualify  for  the  credit.  If.  in  one  of  the  four 
years  in  which  the  installment  of  a  credit  accrues,  the  number  of  the 
corporation's  full-time  employees  falls  below  the  number  of  full-time 
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employees  the  company  had  in  the  year  in  which  the  corporation 
qualified  for  the  credit  or  the  position  filled  by  the  employee  is  moved 
to  another  county,  the  credit  expires  and  the  corporation  may  not  take 
any  remaining  installment  of  the  credit.  The  corporation  may, 
however,  take  the  portion  of  an  installment  that  accrued  in  a  previous 
year  and  was  carried  forward  to  the  extent  permitted  under  subsection 
(e)  of  this  section. 

Xhe — North — Carolina — Employment — Security' — Commission — shall 
determine  the  number  of  new  fulUtime  jobs  eligible  for  the  credit 
allowed  by  this  section  by  comparing  the  average  number  of  full-time 
employees  reported  by  the  corporation  on  the  quarterly  wage  reports 
submitted — to  the  Commission — during  the  year  with — ike — number 
reported  the  previous  year,  and  shall  provide  that  information  to  the 
Secretary — of  Revenue — annually — for  each — employer — eligible — under 
subsection  (b)  of  this  section. 

For  the  purposes  of  this  section,  a  full-time  job  is  a  position  that 
requires  at  least  1.600  hours  of  work  per  year  and  is  intended  to  be 
held  by  one  employee  during  the  entire  year.  A  full-time  employee  is 
an  employee  who  holds  a  full-time  job. 

4U) — Eligibilit}'. — A  corporation  is  eligible  for  the  credit  allowed  by 
this — section — ©ttiy — if — i4 — engages — m — manufacturing, — agribusiness, 
processing. — warehousing. — wholesaling. — retailing. — research — a«d 
development. — ©4: — a — service-related — industry. — as  determined — by  the 
Employment  Securit}^  Commission. 

(c)  County  Designation.  A  severely  distressed  county  is  a  county 
designated  as  such  by  the  Secretary  of  the  Department  of  Commerce. 
Each  year,  on  or  before  December  31.  the  Secretary  of  the 
Department  of  Commerce  shall  designate  which  counties  are 
considered  severely  distressed,  and  shall  provide  that  information  to 
the  Secretary  of  Revenue.  A  county  is  considered  severely  distressed 
if  its  distress  factor  is  one  of  the  twenty  highest  in  the  State.  State  and 
it  has  an  unemployment  rate  of  seven  percent  (7%)  or  more.  The 
Secretary  shall  assign  to  each  county  in  the  State  a  distress  factor 
which  is  the  sum  of  (1)  the  county's  rank  in  a  ranking  of  counties  by 
rate  of  unemployment  from  lowest  to  highest  and  (2)  the  county's 
rank  in  a  ranking  of  counties  by  per  capita  income  from  highest  to 
lowest.  In  measuring  rates  of  unemployment  and  per  capita  income, 
the  Secretary  shall  use  data  from  the  North  Carolina  Employment 
Security  Commission  and  the  United  States  Department  of  Commerce 
for  the  most  recent  thirty-six  month  period  for  which  data  is  available. 
A  designation  as  a  severely  distressed  county  is  effective  only  for  the 
calendar  year  following  the  designation. 

(d)  Planned  Expansion.  A  corporation  that,  during  the  year  in 
which  a  county  is  designated  as  a  severely  distressed  county,  signs  a 
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letter  of  commitment  with  the  Department  of  Commerce  to  create  at 
least  twenty  new  full-time  jobs  in  that  distressed  county  within  two 
years  of  the  date  the  letter  is  signed  qualifies  for  the  credit  allowed  by 
this  section  even  though  the  employees  are  not  hired  that  year.  The 
credit  shall  be  available  in  the  income  year  after  at  least  twenty 
employees  have  been  hired  if  such  hirings  are  within  the  two-year 
commitment  period.  The  conditions  outlined  in  subsection  (a)  apply  to 
a  credit  taken  under  this  subsection  except  that  if  the  county  is  no 
longer  designated  a  severely  distressed  county  after  the  year  the  letter 
of  commitment  was  signed,  the  credit  is  still  available.  If  the 
corporation  does  not  hire  the  employees  within  the  two-year  period, 
the  corporation  does  not  qualify  for  the  credit.  However,  if  the 
corporation  qualifies  for  a  credit  under  subsection  (a)  in  the  year  any 
new  employees  are  hired,  it  may  take  the  credit  under  that  subsection. 

(e)  Limitations.  The  sale,  merger,  acquisition,  or  bankruptcy  of  a 
business,  or  any  other  transaction  by  which  an  existing  business 
reformulates  itself  as  another  business,  does  not  create  new  eligibility 
in  a  succeeding  business  with  respect  to  jobs  for  which  the 
predecessor  was  not  eligible  under  this  section.  A  successor 
corporation  may,  however,  take  any  installment  of  or  carried-over 
portion  of  a  credit  that  its  predecessor  could  have  taken  if  it  had 
taxable  income.  Jobs  transferred  from  one  county  in  the  State  to 
another  county  in  the  State  shall  not  be  considered  new  jobs  for 
purposes  of  this  section.  A  credit  taken  under  this  section  may  not 
exceed  fifty  percent  (50%)  of  the  tax  imposed  by  this  Division  for  the 
taxable  year,  reduced  by  the  sum  of  all  other  credits  allowed  under 
this  Division,  except  tax  payments  made  by  or  on  behalf  of  the 
corporation.  Any  unused  portion  of  the  credit  may  be  carried  forward 
for  the  succeeding  five  years. 

(f)  Substantiation.  Every  corporation  claiming  the  credit  provided 
in  subsection  (a)  shall  maintain  and  make  available  for  inspection  by 
the  Secretary  of  Revenue  or  his  agent  such  records  as  may  be 
necessary  to  determine  and  verify  the  amount  of  the  credit  to  which  it 
is  entitled.  The  burden  of  proving  eligibility  for  the  credit  and  the 
amount  of  the  credit  shall  rest  upon  the  corporation,  and  no  credit 
shall  be  allowed  to  a  corporation  that  fails  to  maintain  adequate 
records  or  to  make  them  available  for  inspection." 

Sec.  2.     G.S.  105-151.17  reads  as  rewritten: 
"  §  105-1 51 .  17.    Credit  for  creating  Jobs  in  severely  distressed  county. 

(a)  Credit.  -  A  person  who  (i)  for  at  least  40  weeks  during  the 
year  has  at  least  nine  employees i  employees  and  (ii)  whose  business  is 
located,  for  part  or  all  of  his  taxable  year,  in  a  severely  distressed 
county  county,  and  (iii)  who  is  eligible  as  provided  in  subsection  (b) 
may  qualify  for  a  credit  against  the  tax  imposed  by  this  Division  by 
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creating  new  full-time  jobs  with  the  business  in  the  severely  distressed 
county  during  that  year.  A  person  who  hires  an  additional  full-time 
employee  during  that  year  to  fill  a  position  located  in  a  severely 
distressed  county  is  allowed  a  credit  of  two  thousand  eight  hundred 
dollars  ($2,800)  for  the  additional  employee.  A  position  is  located  in 
a  county  if  (i)  at  least  fifty  percent  (50%)  of  the  employee's  duties  are 
performed  in  the  county,  or  (ii)  the  employee  is  a  resident  of  the 
county.  The  credit  may  not  be  taken  in  the  income  year  in  which  the 
additional  employee  is  hired.  Instead,  the  credit  shall  be  taken  in 
equal  installments  over  the  four  years  following  the  income  year  in 
which  the  additional  employee  was  hired  and  shall  be  conditioned  on 
the  continued  employment  by  the  taxpayer  of  the  number  of  full-time 
employees  the  taxpayer  had  upon  hiring  the  employee  that  caused  the 
taxpayer  to  qualify  for  the  credit.  If,  in  one  of  the  four  years  in 
which  the  installment  of  a  credit  accrues,  the  number  of  the  taxpayer's 
full-time  employees  falls  below  the  number  of  full-time  employees  the 
taxpayer  had  in  the  year  in  which  the  taxpayer  qualified  for  the  credit 
or  the  position  filled  by  the  employee  is  moved  to  another  county,  the 
credit  expires  and  the  taxpayer  may  not  take  any  remaining  installment 
of  the  credit.  The  taxpayer  may,  however,  take  the  portion  of  an 
installment  that  accrued  in  a  previous  year  and  was  carried  forward  to 
the  extent  permitted  under  subsection  (e)  of  this  section. 

XhQ — North — Carolina — Employment — Security — Commission — shall 
determine  the  number  of  new  full-time  jobs  eligible  for  the  credit 
allowed  by  this  section  by  comparing  the  average  number  of  full-time 
employees  reported  by  the  taxpayer  on  the  quarterly  wage  reports 
submitted — to  the — Commission — during  the  year  with — the  number 
reported  the  previous  year,  and  shall  provide  that  information  to  the 
Secretary  of  Revenue  annually  for  each  employer  eligible  under 
subsection  (b)  of  this  section. 

For  the  purposes  of  this  section,  a  full-time  job  is  a  position  that 
requires  at  least  1 ,600  hours  of  work  per  year  and  is  intended  to  be 
held  by  one  employee  during  the  entire  year.  A  full-time  employee  is 
an  employee  who  holds  a  full-time  job. 

4b) — Eligibility. — -  A  taxpayer  is  eligible  for  the  credit  allowed  by 
-this — subsection — only — if — be — owns — a — business — tbat — engages — ifl 
manufacturings  agribusiness,  processings  warehousing,  wholesaling, 
retailing,  research  and  development,  or  a  service-related  industry,  as 
determined  by  the  Employment  Security  Commission. 

(c)  County  Designation.  --  A  severely  distressed  county  is  a  county 
designated  as  such  by  the  Secretary  of  the  Department  of  Commerce. 
Each  year,  on  or  before  December  31.  the  Secretary  of  the 
Department  of  Commerce  shall  designate  which  counties  are 
considered  severely  distressed,  and  shall  provide  that  information  to 
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the  Secretary  of  Revenue.  A  county  is  considered  severely  distressed 
if  its  distress  factor  is  one  of  the  twenty  highest  in  the  State.  State  and 
it  has  an  unemployment  rate  of  seven  percent  (7%)  or  more.  The 
Secretary  shall  assign  to  each  county  in  the  State  a  distress  factor 
which  is  the  sum  of  (1)  the  county's  rank  in  a  ranking  of  counties  by 
rate  of  unemployment  from  lowest  to  highest  and  (2)  the  county's  rank 
in  a  ranking  of  counties  by  per  capita  income  from  highest  to  lowest. 
In  measuring  rates  of  unemployment  and  per  capita  income,  the 
Secretary  shall  use  data  from  the  North  Carolina  Employment  Security 
Commission  and  the  United  States  Department  of  Commerce  for  the 
most  recent  thirty-six  month  period  for  which  data  is  available.  A 
designation  as  a  severely  distressed  county  is  effective  only  for  the 
calendar  year  following  the  designation. 

(d)  Planned  Expansion.  —  A  person  who.  during  the  year  in  which 
a  county  is  designated  as  a  severely  distressed  county,  signs  a  letter  of 
commitment  with  the  Department  of  Commerce  to  create  at  least 
twenty  new  full-time  jobs  in  that  distressed  county  within  two  years  of 
the  date  the  letter  is  signed  qualifies  for  the  credit  allowed  by  this 
section  even  though  the  employees  are  not  hired  that  year.  The  credit 
shall  be  available  in  the  income  year  after  at  least  twenty  employees 
have  been  hired  if  such  hirings  are  within  the  two-year  commitment 
period.  The  conditions  outlined  in  subsection  (a)  apply  to  a  credit 
taken  under  this  subsection,  except  that  if  the  county  is  no  longer 
designated  a  severely  distressed  county  after  the  year  the  letter  of 
commitment  was  signed,  the  credit  is  still  available.  If  the  taxpayer 
does  not  hire  the  employees  within  the  two-year  period,  he  does  not 
qualify  for  the  credit.  However,  if  the  taxpayer  qualifies  for  a  credit 
under  subsection  (a)  in  the  year  any  new  employees  are  hired,  he  may 
take  the  credit  under  that  subsection. 

(e)  Limitations.  —  The  sale,  merger,  acquisition,  or  bankruptcy  of 
a  business,  or  any  other  transaction  by  which  an  existing  business 
reformulates  itself  as  another  business,  does  not  create  new  eligibility 
in  a  succeeding  business  with  respect  to  jobs  for  which  the 
predecessor  was  not  eligible  under  this  section.  A  taxpayer  may, 
however,  take  any  installment  of  or  carried-over  portion  of  a  credit 
that  his  predecessor  could  have  taken  if  he  had  taxable  income.  Jobs 
transferred  from  one  county  in  the  State  to  another  county  in  the  State 
shall  not  be  considered  new  jobs  for  purposes  of  this  section.  A  credit 
taken  under  this  section  may  not  exceed  fifty  percent  (50%)  of  the  tax 
imposed  by  this  Division  for  the  taxable  year,  reduced  by  the  sum  of 
all  other  credits  allowed  under  this  Division,  except  tax  payments 
made  by  or  on  behalf  of  the  taxpayer.  Any  unused  portion  of  the 
credit  may  be  carried  forward  for  the  succeeding  five  years. 

(0     Substantiation.     Every  person  claiming  the  credit  provided  in 
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subsection  (a)  shall  maintain  and  make  available  for  inspection  by  the 
Secretary  of  Revenue  or  his  agent  such  records  as  may  be  necessary  to 
determine  and  verify  the  amount  of  the  credit  to  which  the  person  is 
entitled.  The  burden  of  proving  eligibility  for  the  credit  and  the 
amount  of  the  credit  shall  rest  upon  the  person,  and  no  credit  shall  be 
allowed  to  any  person  who  fails  to  maintain  adequate  records  or  to 
make  them  available  for  inspection." 

Sec.  3.  This  act  shall  become  effective  for  taxable  years 
beginning  on  or  after  January  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  May,  1989. 

H.B.  415  CHAPTER  112 

AN  ACT  TO  PERMIT  PRICING  FLEXIBILITY  OF  COMPETITIVE 
TELECOMMUNICATIONS  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  62-2  reads  as  rewritten: 
"§  62-2.  Declaration  of  policy. 

Upon  investigation,  it  has  been  determined  that  the  rates,  services 
and  operations  of  public  utilities  as  defined  herein,  are  affected  with 
the  public  interest  and  that  the  availability  of  an  adequate  and  reliable 
supply  of  electric  power  and  natural  gas  to  the  people,  economy  and 
government  of  North  Carolina  is  a  matter  of  public  policy.  It  is  hereby 
declared  to  be  the  policy  of  the  State  of  North  Carolina: 

(1)  To  provide  fair  regulation  of  public  utilities  in  the  interest 
of  the  public; 

(2)  To   promote   the    inherent   advantage   of  regulated    public 
utilities; 

(3)  To    promote    adequate,    reliable    and    economical    utility 
service  to  all  of  the  citizens  and  residents  of  the  State; 

(3a)  To  assure  that  resources  necessary  to  meet  future  growth 
through  the  provision  of  adequate,  reliable  utility  service 
include  use  of  the  entire  spectrum  of  demand-side  options, 
including  but  not  limited  to  conservation,  load  management 
and  efficiency  programs,  as  additional  sources  of  energy 
supply  and/or  energy  demand  reductions.  To  that  end,  to 
require  energy  planning  and  fixing  of  rates  in  a  manner  to 
result  in  the  least  cost  mix  of  generation  and  demand- 
reduction  measures  which  is  achievable,  including 
V  consideration     of    appropriate     rewards     to     utilities     for 

efficiency  and  conservation  which  decrease  utility  bills. 

(4)  To  provide  just  and  reasonable  rates  and  charges  for  public 
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!  Utility     services     without     unjust     discrimination,     undue 

preferences     or     advantages,     or     unfair     or     destructive 

;      competitive     practices     and     consistent     with     long-term 

management    and    conservation    of    energy    resources    by 

-*;.•■  avoiding    wasteful,    uneconomic    and    inefficient    uses    of 

energy; 

(4a)    To  assure  that  facilities  necessary  to  meet  future  growth 

can  be  financed  by  the  utilities  operating  in  this  State  on 

terms  which  are  reasonable  and  fair  to  both  the  customers 

and  existing  investors  of  such  utilities;  and  to  that  end  to 

authorize  fixing  of  rates  in  such  a  manner  as  to  result  in 

lower    costs    of   new   facilities   and    lower    rates   over   the 

operating  lives  of  such  new  facilities  by  making  provisions 

in   the   rate-making   process   for  the   investment  of  public 

utilities  in  plant  under  construction; 

(5)  To  encourage  and  promote  harmony  between  public 
utilities,  their  users  and  the  environment; 

(6)  To  foster  the  continued  service  of  public  utilities  on  a 
well-planned  and  coordinated  basis  that  is  consistent  with 
the  level  of  energy  needed  for  the  protection  of  public 
health  and  safety  and  for  the  promotion  of  the  general 
welfare  as  expressed  in  the  State  energy  policy; 

(7)  To  seek  to  adjust  the  rate  of  growth  of  regulated  energy 
supply  facilities  serving  the  State  to  the  policy  requirements 
of  statewide  development;  and 

(8)  To  cooperate  with  other  states  and  with  the  federal 
government  in  promoting  and  coordinating  interstate  and 
intrastate  public  utility  service  and  reliability  of  public 
utility  energy  supply. 

To  these  ends,  therefore,  authority  shall  be  vested  in  the  North 
Carolina  Utilities  Commission  to  regulate  public  utilities  generally, 
their  rates,  services  and  operations,  and  their  expansion  in  relation  to 
long-term  energy  conservation  and  management  policies  and  statewide 
development  requirements,  and  in  the  manner  and  in  accordance  with 
the  policies  set  forth  in  this  Chapter.  Nothing  in  this  Chapter  shall  be 
construed  to  imply  any  extension  of  Utilities  Commission  regulatory 
jurisdiction  over  any  industry  or  enterprise  that  is  not  subject  to  the 
regulatory  jurisdiction  of  said  Commission. 

Because  of  technological  changes  in  the  equipment  and  facilities 
now  available  and  needed  to  provide  telephone  and  telecommunications 
services,  changes  in  regulatory  policies  by  the  federal  government, 
and  changes  resulting  from  the  court-ordered  divestiture  of  the 
American  Telephone  and  Telegraph  Company,  competitive  offerings  of 
certain  types  of  telephone  and  telecommunications  services  may  be  in 
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the  public  interest.  Consequently,  authority  shall  be  vested  in  the 
North  Carolina  Utilities  Commission  to  allow  competitive  offerings  of 
long  distance  services  by  public  utilities  defined  in  G.S.  62-3(23)a.6. 
and  certified  in  accordance  with  the  provisions  of  G.S.  62-1 10. 

The  policy  and  authority  stated  in  this  section  shall  be  applicable  to 
common  carriers  of  passengers  by  motor  vehicle  and  their  regulation 
by  the  North  Carolina  Utilities  Commission  only  to  the  extent  that  they 
are  consistent  with  the  provisions  of  the  Bus  Regulatory  Reform  Act  of 
1985. 

The  North  Carolina  Utilities  Commission  may  develop  regulatory 
policies  to  govern  the  provision  of  telecommunications  services  to  the 
public  which  promote  efficiency,  technological  innovation,  economic 
growth,  and  permit  telecommunications  utilities  a  reasonable 
opportunity  to  compete  in  an  emerging  competitive  environment, 
giving  due  regard  to  consumers,  stockholders,  and  maintenance  of 
reasonably  affordable  local  exchange  service  and  long  distance 
service." 

Sec.  2.     Chapter  62  is  amended  by  adding  a  new  section  to  read: 
"§  62- J 33.3.  Fixing  rales  for  lelecomiminicalions  ulililies. 

In  fixing  rates  for  a  public  utility  defined  in  G.S.  62-3(23)a.6.,  the 
Commission  may  on  the  request  of  the  utility,  on  petition  of  any 
interested  party,  or  on  its  own  motion,  consider,  in  lieu  of  the 
procedures  outlined  in  G.S.  62-133(b)  and  (c).  alternative  means  of 
regulating  the  public  utility.  The  Commission  may  adopt  an 
alternative  means  of  regulation  only  following  investigation  and 
hearing  and  after  finding  that  the  alternative  means  of  regulation: 

(1)  Are  consistent  with  the  public  interest; 

(2)  Do  not  jeopardize  reasonably  affordable  telecommunications 
services; 

(3)  Provide       adequate        safeguards       to       consumers       of 

telecommunications services, including other 

telecommunications  companies,  when  such  services  are  not 
readily  available  from  alternative  suppliers  in  the  relevant 
geographic  market; 

(4)  Include  safeguards  to  assure  that  rates  for  noncompetitive 
services  do  not  subsidize  the  prices  charged  for  competitive 
services; 

(5)  Maintain  the  ability  of  the  public  utility  to  attract  investment 
capital  necessary  to  provide  quality.  affordable 
telecommunications  services;  and 

(6)  Assure  the  continued  provision  of  reliable 
telecommunications  ser\ices. 

The  Commission  may  at  any  time,  on  request  of  the  utility,  on  the 
motion  of  any  interested  party,  or  on  its  own   initiative,  review  any 
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decision  adopting  alternative  methods  of  regulation  and  after  notice  to 
the  affected  utility  affording  it  an  opportunity  to  be  heard,  reinstate 
regulation  under  the  provisions  of  G.S.  62-133(b)  and  (c)." 

Sec.  3.     G.S.  62-134  is  amended  by  adding  new  subsections  to 
read: 

"(h)  Notwithstanding  the  requirements  of  subsections  (a)  and  (b)  of 
this  section,  the  Commission  may,  in  lieu  of  Fixing  specific  rates  or 
tariffs  for  competitive  services  offered  by  a  public  utility  defined  in 
G.S.  62-3(23)a.6.,  adopt  practices  and  procedures  to  permit  pricing 
flexibility,  detariffing  services,  or  both.  In  exercising  its  authority  to 
permit  pricing  flexibility,  detariffing  of  services,  or  both,  the 
Commission  shall  first  determine  that  the  service  is  competitive.  After 
a  determination  that  the  service  is  competitive,  the  Commission  shall 
consider  the  following  in  deciding  whether  to  permit  pricing  flexibility, 
detariffing  of  services,  or  both: 

(1)  The  extent  to  which  competing  telecommunications  services 
are  available  from  alternative  providers  in  the  relevant 
geographic  or  service  market; 

(2)  The  market  share,  growth  in  market  share,  ease  of  entry, 
and  affiliations  of  alternative  providers; 

(3)  The  size  and  number  of  alternative  providers  and  the  ability 
of  such  alternative  providers  to  make  functionally  equivalent 
or  substitute  services  readily  available  at  competitive  rates 
and  on  competitive  terms  and  conditions; 

(4)  Whether  the  exercise  of  Commission  authority  produces 
tangible  benefits  to  consumers  that  exceed  those  available  by 
reliance  on  market  forces; 

(5)  Whether  the  exercise  of  Commission  authority  inhibits  the 
public  utility  from  competing  with  unregulated  providers  of 
functionally  equivalent  telecommunications  services; 

(6)  Whether  the  existence  of  competition  tends  to  prevent 
abuses,  unjust  discrimination  or  excessive  charges  for  the 
service  or  facility  offered; 

(7)  Whether  the  public  utility  would  gain  an  unfair  advantage  in 
its  competitive  activities;  and 

(8)  Any  other  relevant  factors  protecting  the  public  interest. 

(i)  On  motion  of  any  interested  party  and  for  good  cause  shown, 
the  Commission  shall  hold  hearings  prior  to  adopting  any  pricing 
flexibility  or  detariffing  of  services  permitted  under  this  section.  The 
Commission  may  also  revoke  a  determination  made  under  this  section 
when  the  Commission  determines,  after  notice  and  opportunity  to  be 
heard,  that  the  public  interest  requires  that  the  rates  and  charges  for 
the  service  be  more  fully  regulated. 

(i)    Notwithstanding  the  provisions  of  G.S.  62-140.  the  Commission 
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may  permit  public  utilities  subject  to  subsection  (h)  of  this  section  to 
offer  competitive  services  to  business  customers  upon  agreement 
between  the  public  utility  and  the  customer  provided  the  services  are 
compensatory  and  cover  the  costs  of  providing  the  service." 

Sec.  4.     G.S.  62-137  reads  as  rewritten:  / 

"  ^  62-137.  Scope  of  rate  case. 

In  setting  a  hearing  on  rates  upon  its  own  motion,  upon  complaint, 
or  upon  application  of  a  public  utility,  the  Commission  shall  declare 
the  scope  of  the  hearing  by  determining  whether  it  is  to  be  a  general 
rate  case,  under  G.S.  62-133,  or  whether  it  is  to  be  a  case  confined  to 
the  reasonableness  of  a  specific  single  rate,  a  small  part  of  the  rate 
structure,  or  some  classification  of  users  involving  questions  which  do 
not  require  a  determination  of  the  entire  rate  structure  and  overall  rate 
of  return.  The  procedures  established  in  this  section  shall  not  be 
required  when  pricing  alternatives  permitted  under  G.S.  62-134(h) 
and  (j)  are  adopted." 

Sec.  5.     G.S.  62- 138(a)  reads  as  rewritten: 

"(a)  Under  such  rules  as  the  Commission  may  prescribe,  every 
public  utility,  except  as  permitted  under  G.S.  62- 134(h)  and  (j): 

(1)  Shall  file  with  the  Commission  all  schedules  of  rates,  service 
regulations  and  forms  of  service  contracts,  used  or  to  be 
used  within  the  jurisdiction  of  the  Commission;  and 

(2)  Shall  keep  copies  of  such  schedules,  service  regulations  and 
contracts  open  to  public  inspection.  Except,  if  there  is  a 
sufficient  likelihood  that  a  public  utility  defined  in  G.S. 
62-3(23)a.6.  may  suffer  a  competitive  disadvantage  if  the 
rates  for  a  specific  competitive  service  are  disclosed,  the 
Commission  may  waive  the  public  disclosure  of  the  rates. 
The  Commission  may  revoke  the  disclosure  waiver  upon  a 
showing  that  the  competitive  disadvantage  no  longer  exists." 

Sec.  6.     G.S.  62-139  reads  as  rewritten: 
"§     62-139.     Rates     vaiying    from     schedule     prohibited;     refunding 
overcharge;  penalty. 

(a)  No  public  utility  shall  directly  or  indirectly,  by  any  device 
whatsoever,  charge,  demand,  collect  or  receive  from  any  person  a 
greater  or  less  compensation  for  any  service  rendered  or  to  be 
rendered  by  such  public  utility  than  that  prescribed  in  the  schedules  of 
such  public  utilit)r  applicable  thereto  then  filed  in  the  manner  provided 
in  this  Article,  nor  shall  any  person  receive  or  accept  any  service  from 
a  public  utili^y  for  a  compensation  greater  or  less  than  that  prescribed 
in  such  schedules  by  the  Commission,  nor  shall  any  person  receive  or 
accept  any  service  from  a  public  utility-  for  a  compensation  greater  or 
less  than  that  prescribed  by  the  Commission. 

(b)  Any  public  utility  in  the  State  which  shall  willfully  charge  a  rate 
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for  any  public  utility  service  in  excess  of  that  prescribed  in  the 
schedules  of  such  public  utility  applicable  thereto  then  filed  under  this 
Article  by  the  Commission,  and  which  shall  omit  to  refund  the  same 
within  30  days  after  written  notice  and  demand  of  the  person 
overcharged,  unless  relieved  by  the  Commission  for  good  cause 
shown,  shall  be  liable  to  him  for  double  the  amount  of  such 
overcharge,  plus  a  penalty  of  ten  dollars  ($10.00)  per  day  for  each 
day's  delay  after  30  days  from  such  notice  or  date  of  denial  or  relief 
by  the  Commission,  whichever  is  later.  Such  overcharge  and  penalty 
shall  be  recoverable  in  any  court  of  competent  jurisdiction."  j      ■■■-     ^  - 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
17th  day  of  May,  1989. 

S.B.  470  CHAPTER  113 


AN  ACT  TO  PROVIDE  THAT  THE  WILDLIFE  RESOURCES 
COMMISSION  MAY  ADOPT  A  TEMPORARY  REPLACEMENT 
COST  FOR  SWANS  WITHOUT  PRIOR  NOTICE  OR  HEARING 
OR  UPON  ABBREVIATED  NOTICE  OR  HEARING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  150B-13,  the  North  Carolina 
Wildlife  Resources  Commission  may  adopt  a  temporary  replacement 
cost  for  swans  without  prior  notice  or  hearing  or  upon  any  abbreviated 
notice  or  hearing  the  Wildlife  Resources  Commission  finds 
practicable.  The  Wildlife  Resources  Commission  shall  begin  normal 
rule  making  procedures  for  adding  a  permanent  replacement  cost  for 
swans  to  its  schedule  of  replacement  costs  in  accordance  with  Article  2 
of  Chapter  150B  at  the  same  time  that  it  adopts  a  temporary 
replacement  cost  as  authorized  under  this  section.  The  temporary 
replacement  cost  adopted  under  this  section  shall  be  published  by  the 
Director  of  the  Office  of  Administrative  Hearings  in  the  North 
Carolina  Register  and  shall  be  effective  for  a  period  of  not  longer  than 
365  days. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
18th  day  of  May,  1989. 

H.B.  590       ;  CHAPTER  114 

AN  ACT  TO  AMEND  THE  ESCHEAT  AND  ABANDONED 
PROPERTY  LAWS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  116B-12  reads  as  rewritten: 
"  §  1 16B-I2.    Property  held  by  financial  institutions. 

(a)  Deposits  and  Funds.  --  Any  demand,  savings  or  matured  time 
deposit  in  a  financial  institution,  or  any  funds  paid  toward  the 
purciiase  of  shares  or  other  interest  in  a  financial  institution  shall  be 
presumed  abandoned  if  the  financial  institution  is  unable  to  locate  the 
owner  and  if,  within  the  preceding  five  years,  as  to  any  demand 
deposit,  or  a  savings  or  time  deposit  or  interest  having  a  value  of  one 
thousand  dollars  ($1,000)  or  less,  or  within  the  preceding  10  years,  as 
to  any  such  savings  or  time  deposit  or  interest  having  a  value  of  more 
than  one  thousand  dollars  ($1,000).  the  owner  has  not: 

(1)  Increased  or  decreased  the  amount  of  the  deposit,  shares  or 
claim,  or  presented  to  the  holder  the  passbook,  evidence  of 
deposit  or  other  appropriate  record  for  the  crediting  of 
interest  or  dividends; 

(2)  Corresponded  in  writing  with  the  holder  concerning  the 
deposit,  shares  or  claim:  of 

(3)  Otherwise  indicated  an  interest  in  the  deposit,  shares  or 
claim  as  evidenced  by  a  writing  on  file  with  the  holder, 
holder;  or 

(4)  Maintained  another  account  at  the  same  financial  institution 
that  complies  with  (1),  (2),  or  (3)  above. 

The  financial  institution  shall  make  reasonable  efforts  to  locate  the 
owner  and  to  determine  whether  its  records  disclose  a  different 
address  for  the  owner. 

(b)  Written  Instruments.  --  Any  sum  payable  on  a  check  certified  in 
the  State  or  on  any  written  instrument  issued  in  the  State  on  which  a 
financial  institution  is  directly  liable  shall  be  presumed  abandoned  if, 
within  10  years  from  the  date  payable,  or  from  the  date  of  issuance,  if 
payable  on  demand,  the  owner  has  not: 

(1)  Negotiated  the  instrument; 

(2)  Corresponded  in  writing  with  the  financial  institution 
concerning  it;  nor 

(3)  Otherwise  indicated  an  interest  by  a  writing  on  file  with  the 
financial  institution. 

(c)  Traveler's  Checks.  --  Any  sum  payable  on  a  traveler's  check, 
money  order  or  a  similar  written  instrument  on  which  a  financial 
institution  or  other  business  association  is  directly  liable  shall  be 
presumed  abandoned  if,  within  15  years  from  the  date  payable,  or 
from  the  date  of  issuance,  if  payable  on  demand,  the  owner  has  not: 

(1)  Negotiated  the  instrument: 

(2)  Corresponded  in  writing  with  the  financial  institution  or 
other  business  association  concerning  it;  nor 
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(3)  Otherwise  indicated  an  interest  as  indicated  by  a  writing  on 
file  witli  the  financial  institution  or  other  business 
association. 

(d)  Safe  Deposit  Box.  --  Any  funds  or  other  personal  property, 
tangible  or  intangible,  contained  in  or  removed  from  a  safe  deposit 
box  or  other  safekeeping  repository  shall  be  presumed  abandoned  if 
the  owner  has  not  claimed  the  property  within  the  period  established 
by  G.S.  53-43.7  and  shall  be  delivered  to  the  State  Treasurer. 

(e)  Charges,  Interest  or  Dividends  on  Abandoned  Property.  - 

(1)  Reasonable  service  charges  may  be  levied  against  deposits  or 
accounts  during  the  period  prior  to  abandonment,  presumed 
to  be  abandoned,  provided  those  charges  may  not  exceed 
the  charges  levied  against  similar  active  deposits  or  accounts 
accounts,  or  the  actual  cost  of  administering  the  account  or 
deposit. 

(2)  Interest  or  dividends  due  on  any  deposits,  accounts,  funds  or 
shares  presumed  to  be  abandoned  shall  not  be  discontinued 
or  diverted  because  of  the  inactivity  or  during  the  period 
prior  to  abandonment." 

Sec.  2.     G.S.  11 6B- 1 9  reads  as  rewritten: 
"  §  1 16B-19.    Property  held  by  governmental  agents. 

All  property  not  otherwise  covered  by  this  Chapter,  and  held  for  the 
owner  by  a  court,  public  corporation  or  authority,  or  agent  or 
instrumentality  of  the  United  States,  this  State  or  any  other  state,  or  by 
a  public  officer  or  political  subdivision  thereof,  shall  be  presumed 
abandoned  if  it  is  not  claimed  or  if  the  owner  refuses  to  accept  it 
within  five  years  of  becoming  payable  or  distributable." 

Sec.  3.     G.S.  1 16B-32  reads  as  rewritten: 
"§  7/65-32.    Relief  from  liability  by  payment  or  deliveiy. 

Upon  the  payment  or  delivery  of  abandoned  property  to  the 
Treasurer,  the  State  shall  assume  custody  of  the  property  and  shall  be 
responsible  for  its  safekeeping.  Any  person  who  pays  or  delivers 
abandoned  property  to  the  Treasurer  under  this  Chapter  is  relieved  of 
all  liability  to  the  extent  of  the  value  of  the  property  so  paid  or 
delivered  for  any  claim  which  then  exists  or  which  thereafter  may 
arise  or  be  made  in  respect  to  the  property.  If  the  property  is  other 
than  cash  in  possession  of  the  holder,  the  Treasurer  shall  agree  to 
indemnify  the  holder  for  claims  arising  out  of  or  in  connection  with 
the  lawful  delivery  of  the  property  by  the  holder  to  the  Treasurer." 
Sec.  4.     G.S.  ll6B-41(c)  reads  as  rewritten: 

"(c)  Interest  Penalty.  -  In  addition  to  any  other  damages,  penalties 
or  fines,  any  person  holder  who  fails  to  render  reports,  files  a  false  or 
incomplete  report,  refuses  to  pay  or  deliver  abandoned  property  to  the 
Treasurer  or  perform  any  other  duties  required  under  this  Chapter 
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shall  be  charged  interest  at  the  rate  of  twelve  percent  (12%)  per 
annum  on  the  property  or  its  value  from  the  date  prescribed  in  G.S. 
1 16B-31  that  the  property  should  have  been  reported,  paid,  delivered 
or  the  day  the  false  or  incomplete  report  was  filed,  until  a  correct 
report  is  filed." 

Sec.  5.     G.S.  116B-42  reads  as  rewritten: 
"§  I/6B-42.    Rules. 

The  Treasurer  or.  with  respect  to  insurers,  the  Commissioner  may 
adopt  rules  necessary  to  carry  out  this  Chapter." 

Sec.  6.  G.S.  116B-43(a)  reads  as  rewritten: 
"(a)  Limit  on  Fees.  --  No  agreement  entered  into  after  a  report  is 
required  to  be  filed  under  G.S.  1  166-29  is  valid  if  any  person 
undertakes  thereby  to  locate  or  reveal  the  whereabouts  of  property 
included  in  that  report  for  a  fee  or  compensation,  unless  the 
agreement  is: 

(1)  In  writing  and  duly  signed  and  acknowledged  by  the 
property  owner;  and 

(2)  Clearly  states  the  fee  or  compensation  or  other  charges  to  be 
paid,  which  may  not  exceed  twenty-five  percent  (25%)  of  the 
actual  value  of  the  property  recovered:  and 

(3)  Discloses  the  nature  and  value  of  the  property:  and 

(4)  Discloses  the  name  and  address  of  the  holder;  oi^  and 
discloses  that  the  property  has  been  paid  or  delivered  to  The 
Escheat  Fund.  Fund  of  the  North  Carolina  State  Treasurer." 

Sec.  7.     G.S.  116B-44  reads  as  rewritten: 
"  §  1168-44.  Effect  of  laws  of  other  slates. 

This  Chapter  shall  not  apply  to  any  property  that  has  been  presumed 
abandoned  or  escheated  delivered  as  unclaimed  or  escheated  property 
under  the  laws  of  another  state  prior  to  the  effective  date  of  this 
Chapter." 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
18th  day  of  May,  1989. 

H.B.  1162  CHAPTER  115 

AN   ACT   TO    PROVIDE    FOR   STATUTORY   DEFINITIONS   OF 
RESCUE,  RESCUE  SQUAD.  AND  RESCUE  UNIT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.      118-51     is     amended     by     adding     a     new 
subsection  to  read: 

"(c)  For  the  purpose  of  this  section  and  Article  6  of  this  Chapter, 
'rescue'  means  the  removal  of  individuals  facing  external,  nonmedical. 
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and  nonpatient  related  peril  to  areas  of  relative  safety.  A  'rescue  unif 
or  'rescue  squad'  means  a  group  of  individuals  who  are  not 
necessarily  trained  in  emergency  medical  services,  Fire  Fighting,  or 
law  enforcement,  but  who  expose  themselves  to  an  external, 
nonmedical,  and  nonpatient  related  peril  to  effect  the  removal  of 
individuals  facing  the  same  type  of  peril  to  areas  of  relative  safety. 
The  unit  or  squad  must  comply  with  existing  State  statutes  and  with 
eligibility  criteria  established  by  the  North  Carolina  Association  of 
Rescue  and  Emergency  Medical  Services,  Inc." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
18th  day  of  May.  1989. 

H.B.  132  CHAPTER  116  - 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  THE  LENGTH  OF 
CREDITABLE  SERVICE  REQUIRED  OF  EMERGENCY 
JUDGES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  7A-52(a)  reads  as  rewritten: 
"(a)  Judges  of  the  district  court  and  judges  of  the  superior  court 
who  have  not  reached  the  mandatory  retirement  age  specified  in  G.S. 
7A-4.20.  but  who  have  retired  under  the  provisions  of  G.S.  7A-51.  or 
under  the  Uniform  Judicial  Retirement  Act  after  having  completed 
eight  five  years  of  creditable  service,  may  apply  as  provided  in  G.S. 
7A-53  to  become  emergency  judges  of  the  court  from  which  they 
retired.  The  Chief  Justice  of  the  Supreme  Court  may  order  any 
emergency  judge  of  the  district  or  superior  court  who,  in  his  opinion, 
is  competent  to  perform  the  duties  of  a  judge  of  the  court  from  which 
such  judge  retired,  to  hold  regular  or  special  sessions  of  such  court, 
as  needed.  Order  of  assignment  shall  be  in  writing  and  entered  upon 
the  minutes  of  the  court  to  which  such  emergency  judge  is  assigned." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  May,  1989. 

HE.  243  CHAPTER  117 

AN  ACT  TO  ALLOW  MEMBERS  OF  THE  GENERAL  ASSEMBLY 
TO  ELECT  TO  RECEIVE  A  LOWER  MILEAGE 
REIMBURSEMENT  SO  AS  TO  NOT  EXCEED  THE  STANDARD 
MILEAGE  RATE  FOR  BUSINESS  USE  SET  BY  THE 
INTERNAL  REVENUE  SERVICE. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.     120-3.1     is     amended     by     adding     a     new 
subsection  to  read: 

"(d)  In  lieu  of  the  rate  per  mile  allowed  to  State  employees  for 
travel,  members  of  the  General  Assembly  may  elect  to  be  reimbursed 
at  twenty-four  cents  (24C)  per  mile  for  the  first  15,000  miles  and 
eleven  cents  (IIC)  per  mile  for  the  excess.  To  be  effective  for  a 
calendar  year,  an  election  must  be  made  no  later  than  December  20  of 
the  preceding  year.  The  election  shall  be  made  on  a  form  prescribed 
by  the  Legislative  Services  Office,  and  shall  be  irrevocable  for  the 
calendar  year." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  May.  1989. 

H.B.  503  CHAPTER  118 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  TO  THE 
PHARMACY  BOARD  TO  EXTEND  BOARD  MEMBERS' 
TERMS  FROM  THREE  TO  FIVE  YEARS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90-85.7  reads  as  rewritten: 
"§  90-85.7.  Board  of  Pharmacy:  selection:  vacancies:  commission:  term: 
removal. 

(a)  The  Board  of  Pharmacy  shall  consist  of  six  persons.  Five  of  the 
members  shall  be  licensed  as  pharmacists  within  this  State  and  shall 
be  elected  and  commissioned  by  the  Governor  as  hereinafter  provided. 
Pharmacist  members  shall  be  chosen  in  an  election  held  as  hereinafter 
provided  in  which  every  person  licensed  to  practice  pharmacy  in 
North  Carolina  and  residing  in  North  Carolina  shall  be  entitled  to 
vote.  Each  pharmacist  member  of  said  Board  shall  be  elected  for  a 
term  of  -Uwee-  five  years  and  until  his  successor  shall  be  elected  and 
shall  qualify.  Members  chosen  by  election  under  this  section  shall  be 
elected  upon  the  expiration  of  the  respective  terms  of  the  members  of 
the  present  Board  of  Pharmacy.  No  pharmacist  shall  be  nominated  for 
membership  on  said  Board,  or  shall  be  elected  to  membership  on  said 
Board,  unless,  at  the  time  of  such  nomination,  and  at  the  time  of  such 
election,  he  is  licensed  to  practice  pharmacy  in  North  Carolina.  In 
case  of  death,  resignation  or  removal  from  the  State  of  any  pharmacist 
member  of  said  Board,  the  pharmacist  members  of  the  Board  shall 
elect  in  his  place  a  pharmacist  who  meets  the  criteria  set  forth  in  this 
section  to  fill  the  unexpired  term. 

One    member    of   the    Board    shall    be    a    person    who    is    not    a 
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pharmacist  and  who  represents  the  interest  of  the  public  at  large.  The 
Governor  shall  appoint  this  member. 

All  Board  members  serving  on  June  30,  1982.  1989,  shall  be 
eligible  to  complete  their  respective  terms.  No  member  appointed  or 
elected  to  a  term  on  or  after  July  1.  1982,  1989,  shall  serve  more 
than  two  complete  consecutive  three-year  five-year  terms.  The 
Governor  may  remove  any  member  appointed  by  him  for  good  cause 
shown  and  may  appoint  persons  to  fill  unexpired  terms  of  members 
appointed  by  him. 

It  shall  be  the  duty  of  a  member  of  the  Board  of  Pharmacy,  within 
10  days  after  receipt  of  notification  of  his  appointment  and 
commission,  to  appear  before  the  clerk  of  the  superior  court  of  the 
county  in  which  he  resides  and  take  and  subscribe  an  oath  to  properly 
and  faithfully  discharge  the  duties  of  his  office  according  to  law. 

(b)  All  nominations  and  elections  of  pharmacist  members  of  the 
Board  shall  be  conducted  by  the  Board  of  Pharmacy,  which  is  hereby 
constituted  a  Board  of  Pharmacy  Elections.  Every  pharmacist  with  a 
current  North  Carolina  license  residing  in  this  State  shall  be  eligible 
to  vote  in  all  elections.  The  list  of  pharmacists  shall  constitute  the 
registration  list  for  elections.  The  Board  of  Pharmacy  Elections  is 
authorized  to  make  rules  and  regulations  relative  to  the  conduct  of 
these  elections,  provided  such  rules  and  regulations  are  not  in  conflict 
with  the  provisions  of  this  section  and  provided  that  notice  shall  be 
given  to  all  pharmacists  residing  in  North  Carolina.  All  such  rules 
and  regulations  shall  be  adopted  subject  to  the  procedures  of  Chapter 
150A  150B  of  the  General  Statutes  of  North  Carolina.  From  any 
decision  of  the  Board  of  Pharmacy  Elections  relative  to  the  conduct  of 
such  elections,  appeal  may  be  taken  to  the  courts  in  the  manner 
otherwise  provided  by  Chapter  -U50A  150B  of  the  General  Statutes. 

(c)  All  rules,  regulations,  and  bylaws  of  the  North  Carolina  Board 
of  Pharmacy  so  far  as  they  are  not  inconsistent  with  the  provisions  of 
this  Article,  shall  continue  in  effect."  ' 

Sec.  2.     This  act  shall  become  effective  July  1 .  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  May,  1989. 

H.B.  597  CHAPTER  119  W  i 

AN    ACT    TO    PROHIBIT    INTERFERING    WITH    PEAK-LOAD 
ELECTRICITY  MANAGEMENT  SYSTEM . 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.     14-151.1     is    amended    by    adding    a    new 
subsection  to  read: 
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"(b2)  It  is  unlawful  for  any  unauthorized  person  to  alter,  by-pass, 
interfere  with,  or  cut  off  any  load  management  device,  equipment,  or 
system  which  has  been  installed  by  the  electricity  supplier  for  the 
purpose  of  limiting  the  use  of  electricity  at  peak-load  periods, 
provided,  however,  if  there  has  been  a  written  request  to  remove  the 
load  management  device,  equipment  or  system  to  the  electric  supplier 
and  the  electric  supplier  has  not  removed  the  device  within  two 
working  days,  there  shall  be  no  violation  of  this  section." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  May,  1989. 

H.B.  657  CHAPTER  120 

AN  ACT  TO  MODIFY  THE  STATUTE  ON  TRANSFER  OF 
PROPERTY  FOR  PURPOSES  OF  QUALIFYING  FOR  MEDICAL 
ASSISTANCE. 

The  General  Assembly  of  Norih  Carolina  enacts:  "      ■■ 

Section  1.      G.S.     108A-58     is    amended    by    adding    a    new 

subsection  to  the  end  to  read: 

"(i)    This  section  shall  apply  only  to  transfers  made  before  July  1, 

1988." 

Sec.  2.     This  act  shall  become  effective  July  1 ,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

22nd  day  of  May,  1989. 

H.B.  720  CHAPTER  121 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  THE 
GOVERNOR"  S  ADVOCACY  COUNCIL  FOR  PERSONS  WITH 
DISABILITIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Part  14A  of  Article  9  of  Chapter  143B  of  the 
General  Statutes  reads  as  rewritten: 

"Part  14A. 
"Governor's  Advocacy  Council  for  Persons  with  Disabilities. 

"§    I43B-403. 1 .        Governor's    Advocacy    Council   for    Persons    with 
Disabilities  —  creation;  powers  and  duties. 

There  is  hereby  created  the  Governor's  Advocacy  Council  for 
Persons  with  Disabilities  of  the  Department  of  Administration.  The 
Council  shall  have  the  following  functions  and  duties: 
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(1)  To  provide  for  a  statewide  protection  and  advocacy 
program  in  accordance  with  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act,  42  U.S.C. 
§   6000,    et   seq.    ei   seq.,    and   Public   Law   99-319,   as 

•-  ""  ;  amended,  the  Protection  and  Advocacy  for  the  Mentally  III 
/  .  \.  I  :  Act  of  1988.  In  accordance  with  this  Act,  the  Council 
shall,  among  other  things,  investigate  complaints  made  by 
or  on  behalf  of  incompetent  developmentally  or  mentally 
disabled  persons  who  reside  in  facilities  for  the 
developmentally  or  mentally  disabled  who  have  no  legal 
guardian  or  whose  guardian  is  the  State  or  a  State 
designee.  Where  such  a  complaint  is  made  to  the  Council, 
the  Council  shall  have  access  to  the  individual  who  is  the 
subject  of  the  complaint,  and  to  the  records  of  such 
individual;  provided  that  an  allegedly  incompetent  client 
who  has  no  guardian  who,  in  the  opinion  of  the  facility 
director,  is  competent  shall  have  the  opportunity  prior  to 
disclosure  to  deny  access  to  his  individual  records  by 
making  a  specific  objection  to  disclosure  to  the  Council. 
The  Council  shall  keep  client  information  confidential  in 
accordance  with  42  U.S.C.  §  6000  and  implementing 
rules  and  regulations,  including  45  C.F.R.  Part  1386. 
The  Council's  authority  under  this  subsection  subdivision 
shall  override  any  contrary  provisions  of  State  law  and 
shall  apply  as  long  as  the  Council  is  designated  by  the 
Governor  as  the  Protection  and  Advocacy  Agency  under 
42  U.S.C.  §  6000. 

(2)  To  pursue  legal,  administrative,  or  other  appropriate 
remedies   to   insure   the   protection   of  the   rights   of  all 

/;  developmentally,    mentally,    physically,    emotionally    and 

'.  otherwise  disabled  persons  who  are  receiving  treatment, 

services,   or   habilitation   from   any  State,   local,   or  area 
program; 

(3)  To  review  and  recommend  changes  in  all  laws,  rules, 
regulations,  programs  and  policies  of  this  State  or  any 
agency  or  subdivision  thereof  to  insure  the  rights  of  the 
developmentally.  mentally,  physically,  emotionally  and 
otherwise  disabled  persons  are  safeguarded; 

(4)  To  investigate  complaints  concerning  the  violation  of  the 
rights  of  the  developmentally,  mentally,  physically, 
emotionally  and  otherwise  disabled  persons  and  to  take 
appropriate  action; 

(5)  To  contract  with  public  agencies  or  private  nonprofit 
corporations   to   fulfill   any   of  the   functions   and   duties 
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provided  for  in  subdivisions  (2)  and  (6)  and  government 
funded  programs; 

(6)  To  aid  and  assist  local  advocacy  program  and  the  advocacy 
programs  in  mental  retardation  centers,  psychiatric 
hospitals,  and  training  schools:  training  schools,  and 
alcoholic  rehabilitation  centers; 

(7)  To  perform  such  other  functions  as  are  necessary  to 
protect  the  rights  of  the  developmentally,  mentally, 
physically,  emotionally  and  otherwise  disabled  or  as  may 
be  assigned  by  the  Secretary  of  Administration; 

(8)  To  advise  and  assist  the  Department  of  Administration  on 
the  continuing  program  to  promote  the  employment  of  the 
physically.  mentally,  emotionally,  and  otherwise 
handicapped  citizens  of  North  Carolina  by  creating 
statewide  interest  in  the  rehabilitation  and  employment  of 
the  handicapped,  and  by  obtaining  and  maintaining 
cooperation  with  all  public  and  private  groups  and 
individuals  in  this  field; 

(9)  To  work  in  close  cooperation  with  the  President's 
Committee  on  the  Employment  of  the  Handicapped  People 
with  Disabilities  to  carry  out  more  effectively  the  purpose 

■  .  of  Article  29A  of  Chapter  143  of  the  General  Statutes,  and 

with  State  and  federal  agencies  having  responsibilities  for 
employment  and  rehabilitation  of  the  handicapped; 

(10)  To  promote  and  encourage  the  holding  of  appropriate 
ceremonies  throughout  the  State  during  the  'National 
Employ  the  Handicapped  Week/   Disability  Employment 

:-;  Awareness  Month,'  the  purpose  of  which  ceremony  shall 

be  to  enlist  public  support  for  interest  in  the  employment 
of  the  developmentally,  mentally,  physically,  emotionally 
and  otherwise  disabled;  and 

(10a)  To  initiate  public  awareness  projects  and  to  make 
recommendations  to  the  Governor  concerning  broad 
policies  pertaining  to  rehabilitation  for  disabled  persons; 

(11)  The  Council  shall  advise  the  Secretary  of  Administration 
upon  any  matter  the  Secretary  may  refer  to  it. 

"§    I43B-403.2.        Governor's    Advocacy    Council   for    Persons    with 
Disabilities  -  members:  selection;  quorum;  compensation. 

The  Governor's  Advocacy  Council  for  Persons  with  Disabilities  of 
the  Department  of  Administration  shall  consist  of  22  24  members.  The 
composition  of  the  Council  shall  be  as  follows:  iom-  six  'ex  officio' 
members  from  State  government  agencies  as  follows:  the 
Commissioner  of  Labor,  the  Commissioner  of  Insurance,  the 
Secretary  of  the  Department  of  Human  Resources  and  Resources,  the 

237 


CHAPTER  121  Session  Laws-  1989 

Chairman  of  the  Employment  Security  Commission  Commission,  or 
their  designees,  the  Exceptional  Children's  Director  of  the  Department 
of  Public  Education,  and  the  Chairman  of  the  Protection  and  Advocacy 
for  the  Mentally  111  Advisory  Committee  of  the  Governor's  Advocacy 
Council  for  Persons  with  Disabilities.  The  Governor  shall  appoint  16 
members,  at  least  eight  shall  be  disabled  persons  or  parents  family 
members  of  disabled  persons,  persons,  with  representation  as  follows: 
two  representatives  of  persons  with  mental  illness,  two  representatives 
of  persons  with  developmental  disabilities,  two  representatives  of 
persons  with  mental  retardation,  and  one  representative  of  persons 
with  sensory  impairment.  Members  appointed  to  fit  the  representative 
categories  shall  be  initially  appointed  as  terms  expire  and  as  vacancies 
occur,  until  all  categories  are  filled.  The  General  Assembly  shall 
appoint  two  members  in  accordance  with  G.S.  120-121,  one  upon  the 
recommendation  of  the  Speaker  of  the  House  of  Representatives,  and 
one  upon  the  recommendation  of  the  President  of  the  Senate. 
Vacancies  in  appointments  made  by  the  General  Assembly  shall  be 
filled  in  accordance  with  G.S.  120-122.  The  Governor  shall  appoint  at 
least  one  person  from  each  congressional  district  in  accordance  with 
G.S.  147-12(3)b.  An  administrator  in  any  branch  of  State 
government  that  delivers  services  to  persons  with  disabilities  is  not 
eligible  for  membership  on  the  Council  except  as  'ex  officio' 
members. 

The  initial  term  for  one  half  of  the  members  appointed  by  the 
Governor  shall  be  two  years.  The  initial  term  for  the  remaining 
members  appointed  by  the  Governor  shall  be  four  years.  At  the  end  of 
the  respective  terms  of  office  of  the  initial  members  of  the  Council, 
the  appointment  of  all  members  with  the  exception  of  those  from  State 
agencies,  shall  be  for  terms  of  four  years  and  until  their  successors 
are  appointed  and  qualify.  Any  appointment  to  fill  a  vacancy  on  the 
Council  created  by  the  resignation,  dismissal,  death,  or  disability  of  a 
member  shall  be  for  the  balance  of  the  unexpired  term.  The  initial 
members  appointed  by  the  General  Assembly  shall  serve  for  terms  to 
expire  June  30,  1983.  Subsequently,  members  appointed  by  the 
General  Assembly  shall  serve  two-year  terms  beginning  July  1,  1983, 
and  biennially  thereafter. 

The  Governor  may  remove  any  member  of  the  Council  appointed  by 
the   Governor. 

The  Governor  shall  designate  one  member  of  the  Council  to  serve 
as  chairman  and  one  member  to  serve  as  vice-chairman  at  his 
pleasure. 

Members  of  the  Council  shall  receive  per  diem  and  necessary  travel 
and  subsistence  expenses  in  accordance  with  the  provisions  of  G.S. 
138-5. 
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A  majority  of  the  Council  shall  constitute  a  quorum  for  the 
transaction  of  business. 

All  clerical  and  other  services  required  by  the  Council  shall  be 
supplied  by  the  Secretary  of  Administration." 

Sec.  2.     This  act  shall  become  effective  July  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  May,  1989.  '      .  .       ' 

S.B.  416  CHAPTER  122  "' 

AN  ACT  TO  CLARIFY  THE  MEDICAL  CONTRAINDICATIONS 
TO  STATE-MANDATED  IMMUNIZATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  130A-156  reads  as  rewritten: 
"^I30A-I56.    Medical  exemption. 

The  Commission  for  Health  Services  shall  adopt  by  rule  a  list  of 
medical  contraindications  to  immunizations  required  by  G.S.  130A- 
152.  If  a  physician  licensed  to  practice  medicine  in  this  State  certifies 
that  -an — immunization — required — by — G^ — 1 30A'  1 52  a  required 
immunization  is  or  may  be  detrimental  to  a  person's  health  due  to  the 
presence  of  a  specific  contraindication,  one  of  the  contraindications 
listed  by  the  Commission,  the  person  is  not  required  to  receive  the 
specified  immunization  as  long  as  the  contraindication  persists.  The 
State  Health  Director  may,  upon  request  by  a  physician  licensed  to 
practice  medicine  in  this  State,  grant  a  medical  exemption  to  a 
required  immunization  for  a  contraindication  not  on  the  list  adopted  by 
the  Commission." 

Sec.  2.  This  act  shall  become  effective  February  1,  1990, 
except  that  the  Commission  for  Health  Services  shall,  upon  ratification 
of  this  act,  adopt  rules  to  implement  this  act.  which  rules  shall 
become  effective  February  1 ,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  88  CHAPTER  123 

AN  ACT  TO  REPEAL  THE  PROHIBITION  OF  THE 
MANUFACTURE  AND  SALE  OF  LIQUOR  IN  THE  TOWN  OF 
LINDEN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  8  of  Chapter  398  of  the  Private  Laws  of 
1913  is  repealed. 
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Sec.  2.     This  act  is  effective  upon  ratification.  „,.,.. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  249  CHAPTER  124  , 

AN  ACT  TO  CLARIFY  DETENTION  PROCEDURE  WHEN  A  PIN 
MESSAGE  INDICATES  THERE  IS  A  PETITION  AND  SECURE 
CUSTODY  ORDER  ON  A  JUVENILE  IN  ANOTHER  COUNTY. 

7he  General  Assembly  of  North  Carolina  enacts:  •         - .' 

Section  1.      G.S.  7A-575  reads  as  rewritten: 
"  §  7A-575.    Order  for  secure  or  nonsecure  custody. 

The  custody  order  shall  be  in  writing  and  shall  direct  a  law- 
enforcement  officer  or  other  authorized  person  to  assume  custody  of 
the  juvenile  and  to  make  due  return  on  the  order.  A  copy  of  the 
order  shall  be  given  to  the  juvenile's  parent,  guardian,  or  custodian  by 
the  official  executing  the  order.  If  the  order  is  for  secure  custody, 
copies  of  the  petition  and  custody  order  shall  accompany  the  juvenile 
to  the  detention  facility  or  holdover  facility  of  the  jail.  A  DCI 
message,  which  is  a  message  of  the  Division  of  Criminal  Information, 
State  Bureau  of  Investigation,  stating  that  a  juvenile  petition  and 
secure  custody  order  relating  to  a  specified  juvenile  is  on  file  in  a 
particular  county  shall  be  authority  to  detain  the  juvenile  in  secure 
custody  until  a  copy  of  the  juvenile  petition  and  secure  custody  order 
can  be  forwarded  to  the  juvenile  detention  facility.  In  such  case, 
however,  the  copies  of  the  juvenile  petition  and  secure  custody  order 
shall  be  transmitted  to  the  juvenile  detention  facility  no  later  than  72 
hours  after  the  initial  detention  of  the  juvenile. 

An  officer  receiving  an  order  for  custody  which  is  complete  and 
regular  on  its  face  may  execute  it  in  accordance  with  its  terms  and 
need  not  inquire  into  its  regularity  or  continued  validity,  nor  does  he 
incur  criminal  or  civil  liability  for  its  due  service." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  557  CHAPTER  125 

AN  ACT  TO  AUTHORIZE  THE  CONSTRUCTION  AND  THE 
FINANCING.  WITHOUT  APPROPRIATIONS  FROM  THE 
GENERAL  FUND.  OF  A  CAPITAL  IMPROVEMENTS  PROJECT 
AT  THE  UNIVERSITY  OF  NORTH  CAROLINA  AT 
CHARLOTTE. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  purpose  of  this  act  is  to  authorize  construction, 
by  The  University  of  North  Carolina  at  Charlotte  of  a  1 ,200  vehicle 
parking  deck,  in  the  amount  of  seven  million  six  hundred  four 
thousand  dollars  ($7,604,000),  and  to  authorize  the  financing  of  this 
capital  improvements  project  from  funds  available  to  the  institution 
from  gifts,  grants,  receipts,  self-liquidating  indebtedness,  or  other 
funds,  or  any  combination  of  funds,  but  not  including  funds 
appropriated  from  the  General  Fund  of  the  State. 

Sec.  2.     The  project   hereby  authorized  to  be  constructed  and 
financed  as  provided  in  Section  1  of  this  act  is  as  follows: 
1 .    The  University  of  North  Carolina  at  Charlotte 

1 .200  Vehicle  Parking  Deck  $7,604,000 

Sec.  3.  The  Director  of  the  Budget,  provided  the  Director  of 
the  Budget  may  consult  with  the  Advisory  Budget  Commission,  may, 
when  in  his  opinion  it  is  in  the  best  interest  of  the  State  to  do  so,  and 
upon  the  request  of  The  University  of  North  Carolina  Board  of 
Governors,  authorize  a  decrease  in  the  scope  or  a  change  in  the 
method  of  funding  of  the  project  authorized  by  this  act. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  612  CHAPTER  126 

AN  ACT  AUTHORIZING  BRUNSWICK  COUNTY  TO  CREATE  A 
SEA  TURTLE  SANCTUARY  ON  THE  SMITH  ISLAND 
COMPLEX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  County  of  Brunswick  may  create  and  establish 
a  sea  turtle  sanctuary  within  the  area  known  as  the  Smith  Island 
Complex,  which  is  the  area  made  up  of  Bluff.  Middle,  and  Bald  Head 
Islands.  The  sanctuary  may  include  the  areas  of  those  islands  above 
the  mean  low  water  mark  to  include  the  foreshore.  Any  ordinance 
adopted  by  the  county  to  regulate  activities  within  the  sea  turtle 
sanctuary  which  may  or  will  disturb  or  destroy  a  sea  turtle,  a  sea 
turtle  nest,  or  sea  turtle  eggs  must  be  consistent  with  the  ordinance 
powers  found  in  G.S.  160A-174.  G.S.  160A-308,  and  any  other  law. 
The  ordinance  adopted  by  the  county  may  by  cross  reference 
incorporate  the  criminal  statutes  regarding  the  taking  of  sea  turtles  at 
G.S.  113-189  and  G.S.  113-337.  It  shall  be  unlawful  for  any  person 
within  the  sea  turtle  sanctuary  to  disturb  or  destroy  a  sea  turtle,  a  sea 
turtle  nest,  or  sea  turtle  eggs  in  violation  of  such  an  ordinance  adopted 
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by  Brunswick  County. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  tiie  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  829  CHAPTER  127 

AN  ACT  TO  REGULATE  THE  TRAPPING  SEASON  IN  GATES 
COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  for  any  person  to  take  by  trapping  any 
game  or  furbearing  animal  or  to  set  traps  or  possess  steel  traps  or 
connibear  traps  on  the  land  of  another  between  the  end  of  trapping 
season  as  set  by  the  regulations  of  the  North  Carolina  Wildlife 
Resources  Commission  and  either  January  2  or  the  last  day  of  deer 
hunting  season,  whichever  is  later. 

Sec.  2.  Violation  of  this  act  is  an  infraction  as  defined  in  G.S. 
14-3.1  and  results  in  a  penalty  of  twenty-five  dollars  ($25.00)  for  a 
first  offense  and  a  penalty  of  fifty  dollars  ($50.00)  for  each  subsequent 
offense. 

Sec.  3.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
and  by  other  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  4.     This  act  applies  only  to  Gates  County. 

Sec.  5.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May.  1989. 

HE.  831  CHAPTER  128 

AN    ACT    TO    ESTABLISH    SEASONS    FOR   HUNTING    FOXES 
WITH  WEAPONS  AND  WITH  TRAPS  IN  GATES  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  any  other  provision  of  law,  there  is 
an  open  season  for  taking  foxes  with  weapons  from  December  1 
through  January  1  of  each  year. 

Sec.  2.  Notwithstanding  any  other  provision  of  law,  there  is  an 
open  season  for  taking  foxes  by  trapping  from  January  2  or  the  last 
day  of  deer  season,  whichever  is  later,  through  January  31  of  each 
year.  During  this  season,  all  leghold  traps  set  on  dry  land  with  solid 
anchor  shall   have  at  least  three  swivels   in   the  trap  chain  and  no 
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leghold  traps  larger  than  size  one  and  one-half  may  be  used. 

Sec.  3.  A  season  bag  limit  of  30  applies  in  the  aggregate  to  all 
foxes  taken  during  the  weapons  and  trapping  seasons  established  in 
this  act. 

Sec.  4.  The  North  Carolina  Wildlife  Resources  Commission 
shall  provide  for  the  sale  of  foxes  taken  lawfully  pursuant  to  this  act. 

Sec.  5.     This  act  applies  only  to  Gates  County. 

Sec.  6.  This  act  shall  become  effective  October  1,  1989.  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  910  CHAPTER  129 

AN  ACT  TO  PERMIT  ELECTROFISHING  FOR  CATFISH  IN 
PORTIONS  OF  SAMPSON,  PENDER.  AND  BLADEN 
COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  any  other  provision  of  law.  a 
person  who  holds  a  current  and  valid  special  device  license  as  defined 
in  G.S.  113-272.2  may  use  a  hand-operated  device  which  generates  an 
electric  current  for  taking  catfish. 

Sec.  2.  This  act  applies  only  to  that  portion  of  the  Black  River 
in  Sampson,  Pender,  and  Bladen  Counties  between  Clear  Run  Bridge 
at  Highway  41 1  and  its  junction  with  the  Cape  Fear  River,  and  to  that 
portion  of  South  River  in  Sampson  and  Bladen  Counties  from  Ennis 
Bridge  at  Highway  1007  to  its  junction  with  the  Black  River. 

Sec.  3.     This  act  shall  become  effective  July  1 ,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  May,  1989. 

H.B.  1022  CHAPTER  130 

AN  ACT  TO  AUTHORIZE  THE  ISSUANCE  OF  SPECIAL  ONE- 
TIME PERMITS  TO  SECTION  501(c)(6)  ORGANIZATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  18B- 1002(a)(5)  reads  as  rewritten: 
"(5)  A  permit  may  be  issued  to  a  nonprofit  organization  or  a 
political  organization  to  serve  wine,  malt  beverages,  and 
spirituous  liquor  at  a  ticketed  event  held  to  allow  the 
organization  to  raise  funds.  For  purposes  of  this 
subdivision  'nonprofit  organization"  means  an  organization 
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that    is    exempt    from    taxation    under    Section    501(c)(3), 
■    o.    ^     501(c)(4).  501(c)(6),  501(c)(8),  501(c)(10),  501(c)(19),  or 
'     >•'     501(d)  of  the  Internal  Revenue  Code  and  is  exempt  under 
similar  provisions  of  the  General  Statutes  as  a  bona  fide 
.;  "ti  nonprofit  charitable,  civic,  religious,  fraternal,  patriotic,  or 

'  :        veterans"    organization    or    as    a    nonprofit   volunteer    fire 
department,  or  as  a  nonprofit  volunteer  rescue  squad  or  a 
'^.'     bona   fide   homeowners'   or  property  owners'   association. 
For    purposes    of  this    subdivision    'political    organization' 
:  means  an  organization  covered  by  the  provisions  of  G.S. 

163-96(a)(l)  or  (2)  or  a  campaign  organization  established 
by  or  for  a  person  who  is  a  candidate  who  has  filed  a 
notice    of   candidacy,    paid    the    filing    fees    or    filed    the 
required  petition,  and  been  certified  as  a  candidate  for  one 
of  the  offices  listed  in  G.S.    163-1.     The  issuance  of  this 
permit    will    also    allow    the    issuance    of    a    purchase- 
transportation   permit   under   G.S.    I8B-403   and    18B-404 
and   the    use   for   culinary    purposes   of  spirituous    liquor 
lawfully  purchased  for  use  in  mixed  beverages." 
Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  of  May,  1989. 

S.B.  319  -  CHAPTER  131  -^ 

AN  ACT  TO  PROVIDE  A  FOUR- YEAR  TERM  FOR  THE  MAYOR 
OF  THE  TO'WN  OF  GLEN  ALPINE  AND  FOUR-YEAR 
STAGGERED  TEP^MS  FOR  THE  BOARD  OF  ALDERMEN  OF 
THAT  TO'WN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section    4   of  the   Charter    of  the    Town    of  Glen 
Alpine,  being  Chapter  61,  Private  Laws  of  1883  is  rewritten  to  read: 

"Sec.  4.  A  Mayor  shall  be  elected  in  1989  and  quadrennially 
thereafter  for  a  four-year  term.  Five  members  of  the  Board  of 
Aldermen  shall  be  elected  in  1989,  with  the  three  receiving  the 
highest  numbers  of  votes  elected  to  four-year  terms,  and  the  two 
receiving  the  next  highest  numbers  of  votes  elected  to  two-year  terms. 
In  1991  and  quadrennially  thereafter,  two  members  of  the  Board  of 
Aldermen  shall  be  elected  to  four-year  terms.  In  1993  and 
quadrennially  thereafter,  three  members  of  the  Board  of  Aldermen 
shall  be  elected  to  four-year  terms." 

Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

SB.  392  CHAPTER  132 

AN  ACT  TO  ELIMINATE  UNNECESSARY  REQUIREMENTS 
FOR  THE  ENVIRONMENTAL  MANAGEMENT  COMMISSION 
TO  CLASSIFY  SOURCES  OF  AIR  POLLUTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-215. 107(a)  reads  as  rewritten: 
"(a)  Duty  to  Adopt  Plans,  Standards,  etc.   --  The  Commission  is 
hereby  directed  and   empowered,   as   rapidly  as   possible  within  the 
limits    of   funds    and    facilities    available    to    it.    and    subject   to    the 
procedural  requirements  of  this  Article  and  Article  2 1 : 

(1)  To  prepare  and  develop,  after  proper  study,  a  comprehensive 
plan  or  plans  for  the  prevention,  abatement  and  control  of 
air  pollution  in  the  State  or  in  any  designated  area  of  the 
State. 

(2)  To  determine  by  means  of  field  sampling  and  other  studies, 
including  the  examination  of  available  data  collected  by  any 
local,  State  or  federal  agency  or  any  person,  the  degree  of 
air  contamination  and  air  pollution  in  the  State  and  the 
several  areas  of  the  State. 

(3)  To  develop  and  adopt,  after  proper  study,  air  quality 
standards  applicable  to  the  State  as  a  whole  or  to  any 
designated  area  of  the  State  as  the  Commission  deems  proper 
in  order  to  promote  the  policies  and  purposes  of  this  Article 
and  Article  21  most  effectively. 

(4)  To  develop  and  adopt  classifications  for  use  in  classif^'ing  air 
contaminant — sources  > — which — ifl — the — judgment — of — the 
Commission — i»ay — cause — ©f — contribute — to  air — pollution, 
according — to — levels — aftd — types — of — emissions — ajid — other 
characteristics  which  relate  to  air  pollution  and  may  require 
reporting  for  any  such  class  or  classes.  Such  classifications 
may  be  for  application  to  the  State  as  a  whole  or  to  any 
designated  area  of  the  State,  and  shall  be  made  with  special 
reference  to  effects  on  health,  economic  and  social  factors, 
and  physical  effects  on  propert}^  To  collect  information  or  to 
require  reporting  from  classes  of  sources  which,  in  the 
judgment  of  the  Environmental  Management  Commission, 
may  cause  or  contribute  to  air  pollution.  Any  person 
operating  or  responsible  for  the  operation  of  air  contaminant 
sources   of  any  class   for   which   the  Commission   requires 
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reporting  shall  make  reports  containing  such  information  as 
may  be  required  by  the  Commission  concerning  location, 
size,  and  height  of  contaminant  outlets,  processes  employed, 
fuels  used,  and  the  nature  and  time  periods  or  duration  of 
emissions,  and  such  other  information  as  is  relevant  to  air 
pollution  and  available  or  reasonably  capable  of  being 
assembled. 

(5)  To  develop  and  adopt  such  emission  control  standards  as  in 
the  judgment  of  the  Commission  may  be  necessary  to 
prohibit,  abate  or  control  air  pollution  commensurate  with 
established  air  quality  standards.  Such  standards  may  be 
applied  uniformly  to  the  State  as  a  whole  or  to  any  area  of 
the  State  designated  by  the  Commission. 

(6)  To  adopt,  when  necessary  and  practicable,  a  program  for 
testing  emissions  from  motor  vehicles  and  to  adopt  motor 
vehicle  emission  standards  in  compliance  with  applicable 
federal  regulations. 

(7)  To  develop  and  adopt  standards  and  plans  necessary  to 
implement  programs  for  the  prevention  of  significant 
deterioration  and  for  the  attainment  of  air  quality  standards 
in  nonattainment  areas;  provided,  that  the  Commission  shall 
adopt  no  standard  which  is  not  made  mandatory  upon 
approved  State  programs  by  rules,  regulations  or  published 
guidelines  of  the  United  States  Environmental  Protection 
Agency  or  the  Federal  Clean  Air  Act." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May.  1989. 

S.B.  394  CHAPTER  133 

AN  ACT  TO  PROVIDE  FOR  THE  POSTING  OF  A  BOND  OR 
OTHER  SECURITY  TO  ENSURE  COMPLIANCE  WITH 
SPECIAL  ORDERS  OF  THE  ENVIRONMENTAL 
MANAGEMENT  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.    143-215.110   is   amended    by  adding   a   new 
subsection  to  read: 

"(e)  Compliance  Bonds.  --  A  special  order  or  other  instrument 
authorized  by  this  section  may  provide  that  a  bond  or  other  surety  be 
posted  to  ensure  compliance.  In  determining  the  amount  of  such 
bond  the  Commission  shall  consider  the  degree  and  extent  of  harm 
which  may  result  if  the  person  to  whom  the  special  order  is  directed 
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fails  to  comply  with  the  terms  of  the  order,  the  cost  of  rectifying  such 
harm,  the  economic  consequences  to  the  person  to  whom  the  special 
order  is  directed  if  the  special  order  is  issued  as  compared  to  the 
consequences  of  a  denial,  suspension,  or  revocation  of  the  special 
order  or  permit,  and  the  person's  history  of  compliance  with  pollution 
control  requirements,  other  special  orders,  history  of  payment  of  any 
penalties  which  may  have  been  previously  assessed  by  the 
Commission.  In  the  event  of  noncompliance  with  the  special  order  or 
other  instrument,  the  bond  shall  be  forfeited  and  the  entire  amount  of 
the  bond  shall  be  deposited  in  the  General  Fund." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

S.B.  425  CHAPTER  134 

AN  ACT  TO  ESTABLISH  A  SEASON  FOR  THE  HUNTING  OF 
FOXES  WITH  GUNS  IN  JONES  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  any  other  provision  of  law,  there  is 
an  open  season  for  the  hunting,  taking,  or  killing  of  foxes  with 
firearms  from  November  1  through  December  31  of  each  year. 

Sec.  2.  The  Wildlife  Resources  Commission  shall  provide  for 
the  sale  of  foxes  taken  lawfully  pursuant  to  this  act. 

Sec.  3.     This  act  applies  only  to  Jones  County. 

Sec.  4.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

SB.  431  CHAPTER  135 

AN  ACT  TO  ELIMINATE  OR  CORRECT  OBSOLETE  CROSS- 
REFERENCES  AND  MAKE  OTHER  TECHNICAL 
CORRECTIONS  IN  THE  AIR  QUALITY  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts:  . 

Section  1.      G.S.  143-211  reads  as  rewritten: 
"  ^  143-21 1 .  Declaration  of  public  policy. 

It  is  hereby  declared  to  be  the  public  policy  of  this  State  to  provide 
for  the  conservation  of  its  water  and  air  resources.  Furthermore,  it  is 
the  intent  of  the  General  Assembly,  within  the  context  of  this  Article > 
Article  and  Articles  21 A  and  2 IB  of  this  Chapter,  to  achieve  and  to 
maintain  for  the  citizens  of  the  State  a  total  environment  of  superior 
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quality.  Recognizing  tiiat  the  water  and  air  resources  of  the  State 
belong  to  the  people,  the  General  Assembly  affirms  the  State's 
ultimate  responsibility  for  the  preservation  and  development  of  these 
resources  in  the  best  interest  of  all  its  citizens  and  declares  the 
prudent  utilization  of  these  resources  to  be  essential  to  the  general 
welfare.  It  is  the  purpose  of  this  Article  to  create  an  agency  which 
shall  administer  a  program  of  water  and  air  pollution  control  and 
water  resource  management.  It  is  the  intent  of  the  General  Assembly, 
through  the  duties  and  powers  defined  herein,  to  confer  such  authority 
upon  the  Department  of  Natural  Resources  and  Community 
Development  as  shall  be  necessary  to  administer  a  complete  program 
of  water  and  air  conservation,  pollution  abatement  and  control  and  to 
achieve  a  coordinated  effort  of  pollution  abatement  and  control  with 
other  jurisdictions.  Standards  of  water  and  air  purity  shall  be  designed 
to  protect  human  health,  to  prevent  injury  to  plant  and  animal  life,  to 
prevent  damage  to  public  and  private  property,  to  insure  the  continued 
enjoyment  of  the  natural  attractions  of  the  State,  to  encourage  the 
expansion  of  employment  opportunities,  to  provide  a  permanent 
foundation  for  healthy  industrial  development  and  to  secure  for  the 
people  of  North  Carolina,  now  and  in  the  future,  the  beneficial  uses  of 
these  great  natural  resources.  It  is  the  intent  of  the  General  Assembly 
that  the  powers  and  duties  of  the  Environmental  Management 
Commission  and  the  Department  of  Natural  Resources  and 
Community  Development  be  construed  so  as  to  enable  the  Department 
and  the  Commission  to  qualify  to  administer  federally  mandated 
programs  of  environmental  management  and  to  qualify  to  accept  and 
administer  funds  from  the  federal  government  for  such  programs." 

Sec.  2.     G.S.  143-213  reads  as  rewritten: 
"§  143-213.  DefinUions  applicable  to  -Ram  Article.      '  '    •  -  •    • 

Unless  the  context  otherwise  requires,  the  following  terms  as  used 
in  this  £art  Article  and  Articles  21 A  and  2 IB  of  this  Chapter  are 
defined  as  follows: 

(1)  The  term  'air  cleaning  device'  means  any  method,  process 
or  equipment  which  removes,  reduces,  or  renders  less 
noxious  air  contaminants  discharged  into  the  atmosphere. 

(2)  The  term  'air  contaminant'  means  particulate  matter,  dust, 
fumes,  gas,  mist,  smoke,  or  vapor  or  any  combination 
thereof. 

(3)  The  term  'air  contamination'  means  the  presence  in  the 
outdoor  atmosphere  of  one  or  more  air  contaminants  which 
contribute  to  a  condition  of  air  pollution. 

(4)  The  term  'air  contamination  source'  means  any  source  at. 
from,  or  by  reason  of  which  there  is  emitted  into  the 
atmosphere  any  air  contaminant. 
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(5)  The  term  'air  pollution"  shall  mean  the  presence  in  the 
outdoor  atmosphere  of  one  or  more  air  contaminants  in 
such  quantities  and  duration  as  is  or  tends  to  be  injurious 
to  human  health  or  welfare,  to  animal  or  plant  life  or  to 
property'  or  that  interferes  with  the  enjoyment  of  life  or 
property. 

(9)  Whenever  reference  is  made  in  this  Article  to  the 
'discharge  of  waste.'  it  shall  be  interpreted  to  include  the 
discharge  of  waste  into  any  unified  sewerage  system  or 
arrangement  for  sewage  disposal,  which  system  or 
arrangement  in  turn  discharges  the  waste  into  the  waters  of 
the  State. 

(10)  The  term  'disposal  system'  means  a  system  for  disposing  of 
waste,  and  including  sewer  systems  and  treatment  works. 

(12)  The  term  'emission'  means  a  release  into  the  outdoor 
atmosphere  of  air  contaminants. 

(13)  The  term  'outlet'  means  the  terminus  of  a  sewer  system,  or 
the  point  of  emergence  of  any  waste  or  the  effluent 
therefrom,  into  the  waters  of  the  State. 

(15)  The  term  'sewer  system'  means  pipelines  or  conduits, 
pumping  stations,  and  force  mains,  and  all  other 
construction,  devices,  and  appliances  appurtenant  thereto, 
used  for  conducting  wastes  to  a  point  of  ultimate  disposal. 

(16)  The  term  'standard"  or  'standards'  means  such  measure  or 
measures  of  the  quality  of  water  and  air  as  are  established 
by  the  Commission  pursuant  to  G.S.  143-214.1  and  G.S. 
143-215. 

(17)  The  term  'treatment  works'  means  any  plant,  septic  tank 
disposal  field,  lagoon,  pumping  station,  constructed 
drainage  ditch  or  surface  water  intercepting  ditch, 
incinerator,  area  devoted  to  sanitary  landfill,  or  other  works 
not  specifically  mentioned  herein,  installed  for  the  purpose 
of  treating,  equalizing,  neutralizing,  stabilizing  or  disposing 
of  waste. 

(18)  'Waste"  shall  mean  and  include  the  following: 

a.  'Sewage.'  which  shall  mean  water-carried  human  waste 
discharged,  transmitted,  and  collected  from  residences, 
buildings,  industrial  establishments,  or  other  places  into 
a  unified  sewerage  system  or  an  arrangement  for 
sewage  disposal  or  a  group  of  such  sewerage 
arrangements  or  systems,  together  with  such  ground, 
surface,  storm,  or  other  water  as  may  be  present. 

b.  'Industrial  waste"  shall  mean  any  liquid,  solid,  gaseous. 
or    other    waste    substance    or    a    combination    thereof 
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■   -   resulting  from   any  process  of  industry,   manufacture, 
.'  ..  trade   or   business,    or   from    the   development   of  any 

;;  natural  resource. 

•    c.    'Other  waste'   means  sawdust,  shavings,   lime,  refuse, 

'  offal,    oil,    tar    chemicals,    and    all    other    substances, 

except    industrial    waste    and    sewage,    which    may    be 

discharged  into  or  placed  in  such  proximity  to  the  water 

that  drainage  therefrom  may  reach  the  water. 

d.    'Toxic   waste'    means   that  waste,   or   combinations   of 

•  ■>  wastes,    including  disease-causing  agents,   which   after 

.        discharge  and  upon  exposure,  ingestion,  inhalation,  or 

assimilation  into  any  organism,  either  directly  from  the 

environment   or    indirectly   by   ingestion   through   food 

chains.      will      cause      death.      disease.      behavioral 

..     abnormalities,  cancer,  genetic  mutations,  physiological 

malfunctions   (including  malfunctions  in  reproduction) 

or    physical    deformities,    in    such    organisms   or   their 

offspring. 

(19)    The    term     'water    pollution'     means    the    man-made    or 

man-induced      alteration      of     the      chemical,      physical, 

biological,   or   radiological   integrity  of  the  waters   of  the 

State,  including,  but  specifically  not  limited  to,  alterations 

resulting   from    the   concentration    or    increase   of  natural 

pollutants  caused  by  man-related  activities. 

(21)  The  term  'watershed'  means  a  natural  area  of  drainage, 
including  all  tributaries  contributing  to  the  supply  of  at 
least   one   major   waterway   within   the   State,   the   specific 

1  limits  of  each  separate  watershed  to  be  designated  by  the 

Commission. 

(22)  The  term  'complex  sources'  means  any  facility  which  is  or 
may  be  an  air  pollution  source  or  which  will  induce  or 
tend  to  induce  development  or  activities  which  will  or  may 
be  air  pollution  sources,  and  which  shall  include,  but  not 
be  limited  to,  shopping  centers;  sports  complexes;  drive-in 
theaters;  parking  lots  and  garages;  residential,  commercial, 
industrial  or  institutional  developments;  amusement  parks 

>  and   recreation   areas;    highways;   and   any  other   facilities 

which    will    result    in    increased    emissions    from    motor 
vehicles  or  stationary  sources. 

(23)  The  term  'effluent  standards'  or  'effluent  limitations' 
means  any  restrictions  established  pursuant  to  this  Article 
on  quantities,  rates,  characteristics  and  concentrations  of 
chemical,  physical,  biological  and  other  constituents  of 
wastes  which  are  discharged  from  any  pretreatment  facility 
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or  from  any  outlet  or  point  source  to  the  waters  of  the 
State. 

(24)  The  term  'point  source'  means  any  discernible,  confined, 
and  discrete  conveyance,  including,  but  specifically  not 
limited  to.  any  pipe,  ditch,  channel,  tunnel,  conduit,  well, 
discrete  fissure,  container,  rolling  stock,  or  concentrated 
animal-feeding  operation  from  which  wastes  are  or  may  be 
discharged  to  the  waters  of  the  State. 

(25)  The  term  'pretreatment  facility'  means  any  treatment  works 
installed  for  the  purpose  of  treating,  equalizing, 
neutralizing  or  stabilizing  waste  from  any  source  prior  to 
discharge  to  any  disposal  system  subject  to  effluent 
standards  or  limitations. 

(26)  The  term  'pretreatment  standards'  means  effluent  standards 
or  limitations  applicable  to  waste  discharged  from  a 
pretreatment  facility. 

(27)  The  term  'Federal  Clean  Air  Act'  refers  to  the  Clean  Air 
Act.  42  U.S.C.  7401  et  seq. 

(28)  The  term  'nonattainment  area'  refers  to  an  area  which  is 
shown  to  exceed  any  national  ambient  air  quality  standard 
for  such  pollutant. 

(29)  The  term  'prevention  of  significant  deterioration'  refers  to 
the  statutory  and  regulatory  requirements  arising  from  the 
Federal  Clean  Air  Act  designed  to  prevent  the  significant 
deterioration  of  air  quality  in  areas  with  air  quality  better 
than  required  by  the  national  ambient  air  quality  standards. 

(30)  The  term  'waste  treatment  management  practice'  means  any 
method,  measure  or  practice  to  control  plant  site  runoff, 
spillage  or  leaks,  sludge  or  waste  disposal  and  drainage 
from  raw  material  storage  which  are  associated  with,  or 
ancillary  to  the  industrial  manufacturing  or  treatment 
process  of  the  class  or  category  of  point  sources  to  which 

,  the  management  practice  is  applied.  Waste  treatment 
management  practices  may  only  be  imposed,  supplemental 
to  effluent  limitations,  for  a  class  or  category  of  point 
sources,  for  any  specific  pollutant  which  has  been 
designated  as  toxic  or  hazardous  pursuant  to  sections 
307(a)(1)  or  311  of  the  Federal  Water  Pollution  Control 
Act." 
Sec.  3.  G.S.  143-215.64  reads  as  rewritten: 
"§  143-215.64.  Purpose. 

The  purpose  of  this  S^ft  Article  is  to  require  all  persons  who  are 
subject  to  the  provisions  of  G^. — 143-215.1  G.S.  143-215.1. 
143-215.108,   or    143-215.109   to  file   reports   with   the  Commission 
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covering  the  discliarge  of  waste  and  air  contaminants  to  the  waters  and 
outdoor  atmosphere  of  the  State  and  to  establish  and  maintain 
approved  systems  for  monitoring  the  quantity  and  quality  of  such 
discharges  and  their  effects  upon  the  water  and  air  resources  of  the 
State." 

Sec.  4.     G.S.  143-215.65  reads  as  rewritten: 
"§  143-215.65.  Reports  required. 

All  persons  subject  to  the  provisions  of  G^ — 143-215.1  G.S. 
143-215.1.  143-215.108.  or  143-215.109  who  discharge  wastes  to  the 
waters  or  emit  air  contaminants  to  the  outdoor  atmosphere  of  this  State 
shall  file  at  such  frequencies  as  the  Commission  may  specify  and  at 
least  quarterly  reports  with  the  Commission  setting  forth  the  volume 
and  characteristics  of  wastes  discharged  or  air  contaminants  emitted 
daily  or  such  other  period  of  time  as  may  be  specified  by  the 
Commission  in  its  rules.  Such  reports  shall  be  filed  on  forms  provided 
by  the  Department  and  approved  by  the  Commission  and  shall  include 
such  pertinent  data  with  reference  to  the  total  and  average  volume  of 
wastes  or  air  contaminants  discharged,  the  strength  and  amount  of 
each  waste  substance  or  air  contaminant  discharged,  the  type  and 
degree  of  treatment  such  wastes  or  air  contaminants  received  prior  to 
discharge  and  such  other  information  as  may  be  specified  by  the 
Commission  in  its  rules.  The  information  shall  be  used  by  the 
Commission  only  for  the  purpose  of  air  and  water  pollution  control. 
The  Department  shall  provide  proper  and  adequate  facilities  and 
procedures  and  the  Commission  shall  adopt  rules  to  safeguard  the 
confidentiality  of  proprietary  manufacturing  processes  except  that 
confidentiality  shall  not  extend  to  wastes  discharged  or  air 
contaminants  emitted." 

Sec.  5.     G.S.  143-215.66  reads  as  rewritten: 
"§  143-215.66.  Monitoring  required. 

In  order  to  provide  for  adequately  monitoring  the  discharge  of 
wastes  to  the  waters  and  the  emission  of  contaminants  to  the  outdoor 
atmosphere  and  their  effects  upon  the  quality  of  the  environment,  all 
persons  subject  to  the  provisions  of  G.S.  143-2 15.1  G.S.  143-215.1, 
143-215.108,  or  143-215.109  who  cause  such  discharges  or  emissions 
shall  establish  and  maintain  adequate  water  and  air  quality  monitoring 
systems  and  report  the  data  obtained  therefrom  to  the  Commission. 
Each  monitoring  system  shall  include  the  collection  of  water  or  air 
quality  data  as  appropriate  from  such  locations,  in  such  detail,  and 
with  such  frequency  as  required  by  rule  of  the  Commission  for 
evaluating  the  efficiency  of  treatment  facilities  or  air-cleaning  devices 
and  the  effects  of  the  discharges  or  emissions  upon  the  waters  and  air 
resources  of  the  State." 

Sec.  6.     G.S.  143-215. 67(a)  reads  as  rewritten: 
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"(a)  No  person  subject  to  the  provisions  of  G.S.  143-215.1  G.S. 
143-215.1,  143-215.108,  or  143-215.109  shall  willfully  cause~or 
allow  the  discharge  of  any  wastes  or  air  contaminants  to  a 
waste-disposal  system  or  air-cleaning  device  in  excess  of  the  capacity 
of  the  disposal  system  or  cleaning  device  or  any  wastes  or  air 
contaminants  which  the  disposal  system  or  cleaning  device  cannot 
adequately  treat. 

(b)  The  Commission  may  authorize  a  unit  of  government  subject  to 
the  provisions  of  G.S.  143-21 5.67(a)  to  accept  additional  wastes  to  its 
waste-disposal  system  upon  a  finding  by  the  Commission  (i)  that  the 
unit  of  government  has  secured  a  grant  or  has  otherwise  secured 
financing  for  planning,  design,  or  construction  of  a  new  or  improved 
waste  disposal  system  which  will  adequately  treat  the  additional  waste, 
and  (ii)  the  additional  waste  will  not  result  in  any  significant 
degradation  in  the  quality  of  the  waters  ultimately  receiving  such 
discharge.  The  Commission  may  impose  such  conditions  on  permits 
issued  under  G.S.  143-215.1  as  it  deems  necessary  to  implement  the 
provisions  of  this  subsection,  including  conditions  on  the  size, 
character,  and  number  of  additional  dischargers.  Nothing  in  this 
subsection  shall  be  deemed  to  authorize  a  unit  of  government  to  violate 
water  quality  standards,  effluent  limitations  or  the  terms  of  any  order 
or  permit  issued  under  Part  1  of  this  Article  nor  does  anything  herein 
preclude  the  Commission  from  enforcing  by  appropriate  means  the 
provisions  of  Part  1  of  this  Article." 

Sec.  7.     G.S.  143-215.1 12(a)  reads  as  rewritten: 

"(a)  The  Commission  is  authorized  and  directed  to  review  and  have 
general  oversight  and  supervision  over  all  existing  or  proposed  local 
air  pollution  control  programs  and  to  this  end  shall  review  and  certify 
such  programs  as  being  adequate  to  meet  the  requirements  of  this 
Article  and  Article  21  of  this  Chapter  and  any  applicable  standards 
and  rules  adopted  pursuant  thereto.  The  Commission  shall  certify  any 
local  program  which: 

(1)  Provides  by  ordinance  or  local  law  for  requirements 
compatible  with  those  imposed  by  the  provisions  of  this 
Article  and  Article  2U  21  of  this  Chapter,  and  the  standards 
and  rules  issued  pursuant  thereto;  provided,   however,  the 

I  Commission  upon  request  of  a  municipality  or  other  local 

unit  may  grant  special  permission  for  the  governing  body  of 
such  unit  to  adopt  a  particular  class  of  air  contaminant 
regulations  which  would  result  in  more  effective  air  pollution 
control  than  applicable  standards  or  rules  promulgated  by 
the  Commission; 

(2)  Provides  for  the  adequate  enforcement  of  such  requirements 
by  appropriate  administrative  and  judicial  process; 
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(3)  Provides  for  an  adequate  administrative  organization,  staff, 
financial  and  other  resources  necessary  to  effectively  and 
efficiendy  carry  out  its  programs:  and 

(4)  Is  approved  by  the  Commission  as  adequate  to  meet  the 
requirements  of  this  Article  and  any  applicable  rules 
pursuant  thereto." 

Sec.  8.     G.S.  143-215.114  reads  as  rewritten:  .        :. 

"§  143-21 5. 1 14.  Enforcement  procedures.  •      '    -. 

(a)  Civil  Penalties.  '     '  •      :,' 

(1)  A  civil  penalty  of  not  more  than  five  thousand  dollars 
($5,000)  may  be  assessed  against  any  person  who: 

.     .    a.    Violates     any     classification,     standard     or     limitation 
established  pursuant  to  G.S.  143-215.107; 

b.  Is  required  but  fails  to  apply  for  or  to  secure  a  permit 
required  by  G.S.  143-215.108  or  who  violates  or  fails  to 
act  in  accordance  with  the  terms,  conditions,  or 
requirements  of  such  permit; 

c.  Violates  or  fails  to  act  in  accordance  with  the  terms, 
-  conditions,  or  requirements  of  any  special  order  or  other 

appropriate  document  issued  pursuant  to  G.S. 
143-215.110; 
.  d.  Fails  to  file,  submit,  or  make  available,  as  the  case  may 
be,  any  documents,  data  or  reports  required  by  this 
Article;  Article  or  Article  21  of  this  Chapter; 
f.  Violates  a  rule  of  the  Commission  or  a  local  governing 
body  implementing  this  Article. 

(2)  Each  day  of  continuing  violation  after  written  notification 
from  the  Commission  shall  be  considered  a  separate  offense. 

(3)  In  determining  the  amount  of  the  penalty  the  Commission 
shall  consider  the  degree  and  extent  of  harm  caused  by  the 
violation,  the  cost  of  rectifying  the  damage,  and  the  amount 
of  money  the  violator  saved  by  not  having  made  the 
necessary  expenditures  to  comply  with  the  appropriate 
pollution  control  requirements. 

(4)  The  Commission,  or,  if  authorized  by  the  Commission,  the 
Department,  may  assess  the  penalties  provided  for  in  this 
subsection.  Any  person  assessed  shall  be  notified  of  the 
assessment  by  registered  or  certified  mail,  and  the  notice 
shall  specify  the  reasons  for  the  assessment.  If  the  person 
assessed  fails  to  pay  the  amount  of  the  assessment  to  the 

:  ■  ■  ■  Department  within  30  days  after  receipt  of  notice,  or  such 
longer  period,  not  to  exceed  180  days,  as  the  Commission 
may  specify,  the  Commission  may  institute  a  civil  action  in 
the  Superior  Court  of  Wake  County  to  recover  the  amount  of 
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the  assessment, 
(b)  Criminal  Penalties. 

(1)  Any  person  who  willfully  or  negligently  violates  any 
classification,  standard  or  limitation  established  pursuant  to 
G.S.  143-215.107;  any  term,  condition,  or  requirement  of  a 
permit  issued  pursuant  to  G.S.  143-215.108  or  of  a  special 
order  or  other  appropriate  document  issued  pursuant  to  G.S. 
143-215.110  or  any  rule  of  the  Commission  implementing 
any  of  the  said  section,  shall  be  guilty  of  a  misdemeanor 
punishable  by  a  fine  not  to  exceed  fifteen  thousand  dollars 
($15,000)  per  day  of  violation,  provided  that  such  fine  shall 
not  exceed  a  cumulative  total  of  two  hundred  thousand 
dollars  ($200,000)  for  each  period  of  30  days  during  which 
a  violation  continues,  or  by  imprisonment  not  to  exceed  six 
months,  or  by  both. 

(2)  Any  person  who  knowingly  makes  any  false  statement, 
representation,  or  certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or  required  to  be 
maintained  under  this  Article  -att4  or  Article  21.  or  a  rule 
implementing  this  Article  -and  or  Article  21,  or  who  falsifies, 

■  tampers  with,  or  knowingly  renders  inaccurate  any  recording 
or  monitoring  device  or  method  required  to  be  operated  or 
maintained  under  this  Article  and  or  Article  21  or 
regulations  of  the  Commission  implementing  this  Article  -aad 
or  Article  21,  shall  be  guilty  of  a  misdemeanor  punishable 
by  a  fine  not  to  exceed  ten  thousand  dollars  ($10,000),  or  by 
imprisonment  not  to  exceed  six  months,  or  by  both. 

(3)  Any  person  convicted  of  an  offense  under  either  subdivision 
(1)  or  subdivision  (2)  of  this  subsection  following  a  previous 
conviction  under  such  subdivision  shall  be  subject  to  a  fine, 
or  imprisonment,  or  both,  not  exceeding  twice  the  amount  of 
the  fine  or  twice  the  term  of  imprisonment  provided  in  the 
subdivision  under  which  the  second  or  subsequent  conviction 
occurs. 

(4)  For  purposes  of  this  subsection,  the  term  'person'  shall 
mean,  in  addition  to  the  definition  contained  in  G.S. 
143-213,  any  responsible  corporate  or  public  officer  or 
employee;  provided,  however,  that  where  a  vote  of  the 
people  is  required  to  effectuate  the  intent  and  purpose  of  this 
Article  by  a  county,  city,  town,  or  other  political  subdivision 
of  the  State,  and  the  vote  on  the  referendum  is  against  the 
means  or  machinery  for  carrying  said  intent  and  purpose 
into  effect,  then,  and  only  then,  this  subsection  shall  not 
apply   to  elected  officials  or   to  any   responsible  appointed 
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officials  or  employees  of  such  county,  city,  town,  or  political 

subdivision, 
(c)  Injunctive  Relief.  --  Whenever  the  Department  has  reasonable 
cause  to  believe  that  any  person  has  violated  or  is  threatening  to 
violate  any  of  the  provisions  of  this  Article  or  Article  21  of  this 
Chapter  or  a  rule  implementing  this  Article,  Article  or  Article  21  of 
this  Chapter,  the  Department,  either  before  or  after  the  institution  of 
any  other  action  or  proceeding  authorized  by  this  Article  -attd-  or 
Article  24-^  21  of  this  Chapter,  may  request  the  Attorney  General  to 
institute  a  civil  action  in  the  name  of  the  State  upon  the  relation  of  the 
Department  for  injunctive  relief  to  restrain  the  violation  or  threatened 
violation  and  for  such  other  and  further  relief  in  the  premises  as  the 
court  shall  deem  proper.  The  Attorney  General  may  institute  such 
action  in  the  Superior  Court  of  Wake  County,  or.  in  his  discretion,  in 
the  superior  court  of  the  county  in  which  the  violation  occurred  or 
may  occur.  Upon  a  determination  by  the  court  that  the  alleged 
violation  of  the  provisions  of  this  Article  -an^  or  Article  2 1  of  this 
Chapter  or  the  regulation  of  the  Commission  has  occurred  or  is 
threatened,  the  court  shall  grant  the  relief  necessary  to  prevent  or 
abate  the  violation  or  threatened  violation.  Neither  the  institution  of 
the  action  nor  any  of  the  proceedings  thereon  shall  relieve  any  party  to 
such  proceedings  from  any  penalty  prescribed  for  violation  of  this 
Article.  Article  or  Article  21  of  this  Chapter." 

Sec.  9.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

S.B.  438  CHAPTER  136 

AN  ACT  TO  PROVIDE  FOR  NONPARTISAN  ELECTION  OF  THE 
UNION  COUNTY  BOARD  OF  EDUCATION  AT  THE  TIME  OF 
THE  GENERAL  ELECTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section    1    of  Chapter  359,   Session  Laws  of  1975 
reads  as  rewritten: 

"Section  1.  The  Board  of  Education  of  Union  County  shall  consist 
of  seven  members  who  shall  be  nominated  and  elected  in  a  partisan 
primary  and  election  as  herein  provided.  The  primary  and  election 
shall  be  held  and  conducted  in  accordance  with  the  general  laws 
governing — primaries — aod — elections — foi^ — county  officers. — except  as 
otherwise  provided  herein,  elected  on  a  nonpartisan  basis  at  the  same 
time  as  county  officers  are  elected  pursuant  to  G.S.  163-1. 
Candidates  shall  file  notice  of  candidacy  no  earlier  than  12:00  noon  on 
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the  last  Friday  in  June  and  no  later  than  12:00  noon  on  the  last 
Friday  in  July.  Otherwise,  the  election  shall  be  conducted  in 
accordance  with  general  laws  governing  election  of  county  officers. 

Incumbent  members  of  the  present  board  of  education  shall  be 
permitted  to  serve  out  the  terms  for  which  they  were  elected.  In  the 
event  of  a  vacancy  caused  by  other  than  expiration  of  the  term,  the 
vacancy  shall  be  filled  in  accord  with  the  provisions  of  the  first 
sentence  of  Section  4  herein. 

As  the  terms  of  the  present  members  expire,  beginning  with  the 
primary  and  election  to  be  held  in  1976,  and  every  two  years 
thereafter,  members  of  the  board  of  education  shall  be  elected  for 
terms  of  four  years." 

Sec.  2.     Section  2  of  Chapter  359.  Session  Laws  of  1975  reads 
as  rewritten: 

"Sec.  2.  Those  persons  elected  to  the  board  of  education  shall 
qualify  by  taking  the  oath  of  office  on  or  before  the  first  Monday  in 
December  after  their  election-  as  provided  by  G.S.  115C-37(d).  and 
their  term  shall  begin  on  such  date,  and  they  shall  serve  until  their 
successors  have  been  elected  and  qualified." 

Sec.  3.     Section  3  of  Chapter  359.  Session  Laws  of  1975  reads 
as  rewritten: 

"Sec.  3.  Vacancies  in  the  membership  of  the  board  of  education 
selected  pursuant  to  this  act  occurring  for  any  reason  shall  be  filled 
immediately  by  the  remaining  members  of  the  board  of  education.  The 
person  appointed  to  fill  the  vacancy  shall  serve  until  the  next  election 
for  members  of  the  board  of  education,  at  which  time  a  person  shall 
be  elected  to  fill  the  unexpired  term.  However,  if  a  vacancy  occurs  in 
the  last  -24  30  months  of  a  member's  term,  the  appointment  shall  be 
for  the  unexpired  term.  If  a  vacancy  which  is  to  be  filled  only  until 
the  next  election  occurs  after  the  closing  of  the  filing  period  for  the 
primary  next  succeeding  that  election,  and  no  one  has  filed  for  the 
seat,  the  vacancy  shall  be  filled  immediately  by  the  remaining 
members  of  the  board  of  education." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

S.B.  447  CHAPTER  137 

AN  ACT  TO  EXTEND  THE  EXPIRATION  DATE  IN  THE  RISK 
SHARING  PLAN  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  58-461  reads  as  rewritten: 
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"^58-461.  Expiration.  '  '   '"  ■'■;%   .:, 

This  Article  shall  expire  on  July  1 ,  4^§9  1991."  ;       ;V 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May.  1989. 

S.B.  590  CHAPTER  138 

AN  ACT  TO  PROHIBIT  THE  USE  OF  GILL  NETTING. 
DYNAMITE.  AND  SPECIAL  FISHING  DEVICES  IN  THE 
TAKING  OF  FISH  ON  LAKE  SANTEETLAH,  FONTANA 
LAKE.  CHEOAH  LAKE.  AND  CALDERWOOD  LAKE  IN 
GRAHAM  AND  SWAIN  COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  to  use  gill  netting,  dynamite  or  any 
other  explosive  device  in  the  taking  of  fish  or  other  water  creatures  on 
Lake  Santeetlah  in  Graham  County,  Fontana  Lake  in  Graham  and 
Swain  Counties.  Cheoah  Lake  in  Graham  and  Swain  Counties,  or 
Calderwood  Lake  in  Graham  and  Swain  Counties. 

Sec.  2.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  more  than  five  hundred  dollars 
($500.00)  and  the  replacement  cost  of  the  fish  or  other  water 
creatures,  or  by  imprisonment  not  to  exceed  three  months,  or  both, 
and  punishable  for  a  second  or  subsequent  conviction  by  a  fine  of  not 
less  than  five  hundred  dollars  ($500.00)  and  the  replacement  cost  of 
the  fish  or  other  water  creatures,  and  confiscation  of  any  boat  or  other 
equipment  used  in  conjunction  with  the  prohibited  activity,  or  by 
imprisonment  not  to  exceed  one  year,  or  both. 

Sec.  3.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
and  by  other  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  4,     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
2.5th  day  of  May,  1989.  ;       ^  ;       _  . 

SB.  697  CHAPTER  139 

AN  ACT  TO  CHANGE  THE  NAME  OF  THE  WESTERN  NORTH 
CAROLINA  ARBORETUM  TO  THE  NORTH  CAROLINA 
ARBORETUM. 

The  General  Assembly  of  North  Carolina  enacts:  .  -     ,  -.     ' 

Section  1.      G.S.  116-240  reads  as  rewritten:  '  ' 
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"§  116-240.  Esiablislvncnl  of  Arboretum. 

The  Western  North  Carolina  Arboretum  is  established  on  land 
being  provided  by  the  United  States  Forest  Service  from  property 
presently  designated  as  the  Bent  Creek  Experimental  Forest. 

The  United  States  Forest  Service  has  committed  itself  to  continuing 
its  work  of  the  land  provided  to  the  Arboretum  as  many  of  its  studies 
will  be  compatible  with  the  work  of  the  Arboretum." 

Sec.  2.     G.S.  120-123(46)  reads  as  rewritten: 
"(46)    The    Board    of   Directors    of   the   Western    North    Carolina 
Arboretum,  as  established  in  G.S.  116-240." 

Sec.  3.     Section    10  of  Chapter    1029.    Session   Laws   of   1985 
reads  as  rewritten: 

"Sec.  10.  Deana  Anderson  Goldstein  of  Buncombe  County  is 
appointed  to  the  Board  of  Directors  of  the  Western  North  Carolina 
Arboretum  for  a  term  to  expire  on  June  30,  1990.  William  Frank 
Forsyth  of  Cherokee  County  is  appointed  to  the  Board  of  Directors  of 
the  Western  North  Carolina  Arboretum  for  a  term  to  expire  on  June 
30.  1988." 

Sec.  4.     Section  5  of  Chapter  1060.  Session  Laws  of  1987  reads 
as  rewritten: 

"Sec.  5.  William  Frank  Forsyth  of  Cherokee  County  is  appointed 
to  the  Board  of  Directors  of  the  Western  North  Carolina  Arboretum 
for  a  term  to  expire  on  June  30.  1992." 

Sec.  5.     Section    3    of  Chapter    1068.    Session   Laws   of   1987, 
reads  as  rewritten: 

"Sec.  3.  Mr.  David  Felmet.  Sr.,  of  Haywood  County  is  appointed 
to  the  Board  of  Directors  of  the  Western  North  Carolina  Arboretum 
for  a  term  to  expire  on  June  30.  1992.  Mr.  Morris  L.  McGough  of 
Buncombe  County  is  appointed  to  the  Board  of  Directors  of  the 
Western  North  Carolina  Arboretum  to  fill  the  unexpired  term  of  Dr. 
H.  F.  Robinson.    His  term  will  expire  on  June  30,  1990." 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

H.B.  225  CHAPTER  140 

AN  ACT  TO  MODIFY  THE  QUALIFICATIONS  FOR 
APPOINTMENT  AND  THE  TERMS  OF  THE  TRUSTEES  FOR 
ALBEMARLE  HOSPITAL  IN  PASQUOTANK  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  1  of  Chapter  203  of  the  1959  Session  Laws 
reads  as  rewritten:       .: 
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"Section  1.  G.S.  131-28.8  [now  G.S.  131E-18]  is  amended  by 
adding  at  the  end  thereof  the  following: 

'In  Pasquotank  County  the  Board  of  Commissioners  of  said  county 
shall  appoint  a  Board  of  Trustees  for  Albemarle  Hospital,  consisting  of 
ten  members,  five  of  whom  shall  be  appointed  from  Elizabeth  City 
Township,  and  one  each  from  Newland.  Providence.  Mount  Hermon, 
Nixonton.  and  Salem  Township;  five  members  of  said  board  shall  be 
appointed  for  a  term  of  one  year  each,  and  five  members  of  said  board 
shall  be  appointed  for  a  term  of  two  years  each.  At  the  end  of  their 
respective  terms  their  successors  shall  be  appointed  for  terms  of  two 
years  each.  Any  vacancy  on  the  board  of  trustees  shall  be  filled  by 
the  board  of  commissioners  for  the  unexpired  term.  The  appointments 
of  the  members  of  the  Board  of  Trustees  of  Albemarle  Hospital 
heretofore  made  by  the  Board  of  Commissioners  of  Pasquotank  and  all 
acts  and  things  done  by  said  trustees  by  virtue  of  their  appointments 
are  hereby  validated.'" 

Sec.  2.  Nothing  in  this  act  shall  be  construed  to  require  the 
Board  of  Commissioners  of  Pasquotank  County  to  appoint  or  reappoint 
any  particular  individual  to  a  term  as  Trustee  of  Albemarle  Hospital. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

H.B.  584      ,  ^  CHAPTER  141 

AN  ACT  RELATING  TO  THE  NAME  OF  THE  NORTH 
CAROLINA  MEMORIAL  HOSPITAL  AND  TO  THE  TERMS  OF 
THE  MEMBERS  OF  THE  HOSPITAL'S  BOARD  OF 
DIRECTORS. 

The  General  Assembly  of  North  Carolina  enacts:  '     '     ■ 

Section  1.      G.S.  116-37  reads  as  rewritten: 
"§   116-37.    Universify  of  North  Carolina  Memorial  Hospital  board  of 
directors;  administration  of  hospital.  Hospitals  at  Chapel  Hill. 

(a)(1)  Composition.  -  The  Board  of  Governors  of  the  University  of 
North  Carolina  is  hereby  directed  to  create  a  board  of  directors  for  the 
University  of  North  Carolina  Memorial  Hospital  Hospitals  at  Chapel 
Hill  consisting  of  12  members  of  which  nine  shall  be  appointed  by  the 
consolidated — Universit}^ — Governors  Board  of  Governors.  Three 
members  ex  officio  of  said  board  shall  be  the  University  of  North 
Carolina  at  Chapel  Hill  Vice-Chancellor  for  Health  Sciences.  Affairs, 
University  of  North  Carolina  at  Chapel  Hill  Vice-Chancellor  for 
Business  and  Finance,  and  the  Dean  of  the  University  of  North 
Carolina  at  Chapel  Hill  Medical  School,  or  successors  to  these  offices 
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under  other  titles  with  similar  responsibilities.  Nine  members  shall  be 
appointed  from  the  business  and  professional  public-at-large.  none  of 
whom  shall  be  Governors  of  the  University,  and,  thereafter,  the  nine 
appointive  members  shall  select  one  of  their  number  to  serve  as 
chairman.  Members  of  this  board  shall  include,  but  not  be  limited  to. 
persons  with  special  competence  in  business  management,  hospital 
administration,  and  medical  practice  not  affiliated  with  University 
faculty.  Four  members  shall  be  appointed  for  three^year  terms  and 
five  members  for  five-year  terms.  All  subsequent  appointments  shall 
be  for  five-year  terms,  Board  member  vacancies  shall  be  filled  by  the 
Governors  for  the  unexpired  term,  The  Governors  may  remove  any 
member  for  cause.  Board  members,  other  than  ex  officio  members, 
shall  each  receive  such  per  diem  and  necessary  travel  and  subsistence 
expenses  while  engaged  in  the  discharge  of  their  official  duties  as  is 
provided  by  law  for  members  of  State  boards  and  commissions 
generally. 

(a)(2)  Appointment  to  Board.  --  Each  of  the  nine  persons  who,  as 
of  June  30,  1989,  is  serving  as  an  appointed  member  of  the  Board 
shall  be  reassigned  by  the  Governors,  each  to  a  different  term,  ending 
June  30.  1989,  June  30.  1990,  June  30.  1991,  June  30.  1992,  June 
30,  1993,  June  30,  1994,  June  30,  1995,  June  30.  1996,  or  June  30, 
1997.  After  July  1.  1989.  the  term  of  office  for  new  appointments 
shall  commence  on  July  1.  and  all  members  shall  serve  for  four-year 
terms:  provided,  however,  that  no  person  may  be  appointed  to  (i) 
more  than  three  full  four-year  terms  in  succession,  or  (li)  a  four-year 
term  if  preceded  immediately  by  12  years  of  service.  Resignation 
from  a  term  of  office  shall  not  constitute  a  break  in  service  for  the 
purpose  of  this  subsection.  Board  member  vacancies  shall  be  filled  by 
the  Governors  for  the  remainder  of  the  unexpired  term. 

(b)  Meetings  and  Powers  of  Board.  -  The  board  of  directors  shall 
meet  at  least  every  60  days  and  may  hold  special  meetings  at  any  time 
and  place  within  the  State  at  the  call  of  its  chairman.  The  board  of 
directors  shall  make  rules,  regulations,  and  policies  governing  the 
management  and  operation  of  the  University  of  North  Carolina 
Memorial  Hospital.  Hospitals  at  Chapel  Hill,  consistent  with  basic 
State  statutes  and  procedures,  to  meet  the  goals  of  education,  research, 
patient  care,  and  community  service.  The  board's  action  on  matters 
within  its  jurisdiction  ^re  js  final,  except  that  appeals  may  be  made,  in 
writing,  to  the  Board  of  Governors  with  a  copy  of  the  appeal  to  the 
University  administration.  The  board  of  directors  shalT elect  and  may 
remove  the  executive  director  of  the  hospital.  University  of  North 
Carolina  Hospitals  at  Chapel  Hill.  The  board  of  directors  may  enter 
into  formal  agreements  with  the  University  of  North  Carolina  at 
Chapel  Hill,  Division  of  Health  Sciences.  Affairs,  with  respect  to  the 
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provision  of  clinical  experience  for  students  and  may  also  enter  into 
formal  agreements  with  the  University  of  North  Carolina  at  Chapel 
Hill  for  the  provision  of  maintenance  and  supporting  services  needed 

(c)  Executive  Director  of  Hospital.  Director.  --  The  executive  head 
chief  administrative  officer  of  the  University  of  North  Carolina 
Memorial  Hospital  Hospitals  at  Chapel "  Hill  shall  be  the  executive 
director  of  the  hospital  director,  who  shall  be  appointed  by  the  board 
of  directors  to  serve  at  its  pleasure.  The  executive  director  shall 
administer  the  affairs  of  the  hospital  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  subject  to  the  duly  adopted  policies,  rules, 
and  regulations  of  the  board  of  directors,  including  the  appointment, 
promotion,  demotion,  and  discharge  of  all  hospital  personnel.  The 
executive  director  of  the  hospital  shall  report  to  the  board  of  directors 
quarterly  or  more  often  as  required.  The  executive  director  will  serve 
as  secretary  to  the  board  of  directors. 

(d)  Hospital  Personnel.  --  The  hospital  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  shall  establish  maintain  a  personnel  office  for 
personnel  administration  independent  of  the  central  personnel  office  of 
the  Universit}'  of  North  Carolina  at  Chapel  Hill,  administration. 

(e)  Hospital  Finances.  --  The  hospital  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  shall  be  subject  to  the  provisioR  provisions  of 
the  Executive  Budget  Act.  There  shall  be  established  maintained  a 
hospital  business  and  budget  office  to  administer  the  budget  and 
financial  affairs  of  the  hospital,  independent  of  the  central  business 
and  financial  office  of  the  University  of  North  Carolina  at  Chapel  Hill, 
except  for  cooperative  reporting  requirements.  University  of  North 
Carolina  Hospitals  at  Chapel  Hill.  The  executive  director  director,  ^ 
the  hospital,  subject  to  the  board  of  directors,  shall  be  responsible  for 
all  aspects  of  budget  preparation,  budget  execution,  and  expenditure 
reporting.  Subject  to  the  approval  of  the  Director  of  the  Budget:  All 
hospital  operating  funds  of  the  University  of  North  Carolina  Hospitals 
at  Chapel  Hill  may  be  budgeted  and  disbursed  through  a  special  fund 
code,  all  hospital  receipts  of  the  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  may  be  deposited  directly  to  the  special  fund 
code;  and  general  fund  appropriations  for  hospital  support  of  the 
University  of  North  Carolina  Hospitals  at  Chapel  Hill  may  be 
budgeted  in  a  general  fund  code  under  a  single  purpose,  'Contribution 
to  Hospital  University  of  North  Carolina  Hospitals  at  Chapel  Hill 
Operations'  and  be  transferable  to  the  special  fund  operating  code  as 
receipts.  Prior  to  taking  any  action  under  this  subsection,  the  Director 
of  the  Budget  may  consult  with  the  Advisory  Budget  Commission. 

(f)  Hospital  Purchases.  —  The  hospital  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  shall  be  subject  to  all  provisions  of  Articles  3 
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and  3A  of  Chapter  143  of  the  General  Statutes  relating  to  the 
Department  of  Administration.  Purchase  and  Contract  Division.  There 
shall  be  established  maintained  a  hospital  purchasing  office 
independent  of  the  central  purchasing  office  of  the  University  of  North 
Carolina  at  Chapel  Hill  to  handle  all  purchasing  requirements  of  the 
hospital.  University  of  North  Carolina  Hospitals  at  Chapel  Hill.  The 
Purchase  and  Contract  Division  may  enter  into  such  arrangements 
with  the  hospital  board  of  directors  as  the  Division  may  deem 
necessary  in  consideration  of  the  special  requirements  of  the  hospital 
University  of  North  Carolina  Hospitals  at  Chapel  Hill  for  procurement 
of  certain  supplies,  materials,  equipments  and  services. 

(g)  Hospital  Property.  -  The  hospital  board  of  directors  shall  be 
responsible  to  the  University  Board  of  Governors  for  the  maintenance, 
operation,  and  control  of  the  hospital  University  of  North  Carolina 
Hospitals  at  Chapel  Hill  and  its  grounds. 

(h)  Patient  Information.  --  The  University  of  North  Carolina 
Memorial  Hospital  Hospitals  at  Chapel  Hill  shall,  at  the  earliest 
possible  opportunity,  specifically  make  a  verbal  and  written  request  to 
each  patient  to  disclose  4m«-  the  patient's  Social  Security  number,  if 
any.  If  the  patient  does  not  disclose  that  number,  the  University  of 
North  Carolina  Memorial  Hospital  Hospitals  at  Chapel  Hill  shall  deny 
benefits,  rights  and  privileges  of  the  hospital  University  of  North 
Carolina  Hospitals  at  Chapel  Hill  to  the  patient  as  soon  as  practical,  to 
the  maximum  extent  permitted  by  federal  law  or  federal  regulations. 
The  University  of  North  Carolina  Memorial  Hospital  Hospitals  at 
Chapel  Hill  shall  make  the  disclosure  to  the  patient  required  by 
Section  7(b)  of  P.L.  93-579.  This  subsection  is  supplementary  to  G.S. 
105A-3(c)." 

Sec.  2.     G.S.  105A-2(l)f  reads  as  rewritten: 

"f.    The   University  of  North   Carolina   Memorial   Hospital 
Hospitals  at  Chapel  Hill  in  the  conduct  of  its  financial 
affairs  and  operations  pursuant  to  G.S.  116-37;". 
Sec.  3.     G.S.  114-4.2B  reads  as  rewritten: 
"§  114-4.28.  Employment  of  attorney  for  University  of  North  Caroliim 
Memorial  Hospital  Hospitals  at  Chapel  Hill. 

The  Attorney  General  is  hereby  authorized  to  employ  an  attorney  to 
be  assigned  by  him  full  time  to  the  University  of  North  Carolina 
Memorial  Hospital  Hospitals  at  Chapel  Hill.  Such  attorney  shall  be 
subject  to  all  the  provisions  of  Chapter  126  of  the  General  Statutes, 
relating  to  the  State  Personnel  System.  Such  attorney  shall  also 
perform  additional  duties  as  may  be  assigned  to  him  by  the  Attorney 
General. 

The  attorney  employed  by  the  Attorney  General  under  provisions  of 
this  section  shall  be  paid  from  the  funds  of  the  University  of  North 
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Carolina  Memorial  Hospital  Hospitals  at  Chapel  Hill."  A' 

Sec.  4.     G.S.  116-187  reads  as  rewritten:  '.' 

"§  116-187.  Purpose  of  Article. 

The  purpose  of  this  Article  is  to  authorize  the  Board  of  Governors 
of  the  University  of  North  Carolina  to  issue  revenue  bonds,  payable 
from  rentals,  charges,  fees  (including  student  fees)  and  other  revenues 
but  with  no  pledge  of  taxes  or  the  faith  and  credit  of  the  State  or  any 
agency  or  political  subdivision  thereof,  to  pay  the  cost,  in  whole  or  in 
part,  of  buildings  and  other  facilities  for  the  housing,  health,  welfare, 
recreation  and  convenience  of  students  enrolled  at  the  institutions 
hereinafter  designated,  housing  of  faculty,  adult  or  continuing 
education  programs  and  for  revenue-  producing  parking  decks  or 
structures,  and  for  University  of  North  Carolina  Memorial  Hospital. 
Hospitals  at  Chapel  Hill." 

Sec.  5.     G.S.  116-189  reads  as  rewritten: 
"§  J 16-189.  Definitions.  "     "      ' 

As  used  in  this  Article,  the  following  words  and  terms  shall  have 
the  following  meanings,  unless  the  context  shall  indicate  another  or  ' 

different  meaning  or  intent:  f 

(1)  The  word  'Board'  shall  mean  the  Board  of  Governors  of  the 
University  of  North  Carolina. 

(2)  The  word  'cost.'  as  applied  to  any  project,  shall  include  the 
cost  of  acquisition  or  construction,  the  cost  of  acquisition  of 
all  property,  both  real  and  personal,  or  interests  therein,  the 
cost  of  demolishing,  removing  or  relocating  any  buildings 
or  structures  on  land  so  acquired,  including  the  cost  of 
acquiring  any  lands  to  which  such  buildings  or  structures 

<  may  be  moved  or  relocated,  the  cost  of  all  labor,  materials, 

equipment  and  furnishings,  financing  charges,  interest  prior 
to  and  during  construction  and,  if  deemed  advisable  by  the  |i 

Board,  for  a  period  not  exceeding  one  year  after  completion  r 

of  such  construction,  provisions  for  working  capital,  reserves 
for  debt  service  and  for  extensions,  enlargements,  additions 
and  improvements,  cost  of  engineering,  financial  and  legal 
services,  plans,  specifications,  studies,  surveys,  estimates  of 
cost  and  of  revenues,  administrative  expenses,  expenses 
necessary  or  incident  to  determining  the  feasibility  or 
practicability  of  constructing  the  project,  and  such  other 
expenses  as  may  be  necessary  or  incident  to  the  acquisition 
■  or  construction  of  the  project,  the  financing  of  such 
acquisition  or  construction,  and  the  placing  of  the  project  in 
operation.  Any  obligation  or  expense  incurred  by  the  Board 
prior  to  the  issuance  of  bonds  under  the  provisions  of  this 
Article  in  connection  with  any  of  the  foregoing  items  of  cost 
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may  be  regarded  as  a  part  of  such  cost. 

(3)  The  term  'existing  facilities'  shall  mean  buildings  and 
facilities  then  existing  any  part  of  the  revenues  of  which  are 
pledged  under  the  provisions  of  any  resolution  authorizing 
the  issuance  of  revenue  bonds  hereunder  to  the  payment  of 
such  bonds. 

(4)  The  word  'institution"  shall  mean  each  of  the  institutions 
enumerated  in  G.S.  116-2  and  the  University  of  North 
Carolina  Memorial  Hospital.  Hospitals  at  Chapel  Hill. 

(5)  The  word  'project'  shall  mean  and  shall  include  any  one  or 
more  buildings  or  facilities  for  (i)  the  housing,  health, 
welfare,  recreation  and  convenience  of  students,  (ii)  the 
housing  of  faculty,  (iii)  adult  or  continuing  education,  (iv) 
revenue-producing  parking  decks  or  structures,  and  (v) 
education,  research,  patient  care  and  community  services  at 
the  University  of  North  Carolina  Memorial — Hospital. 
Hospitals  at  Chapel  Hill,  of  any  size  or  type  approved  by  the 
Board  and  the  Director  of  the  Budget  and  any  enlargements, 
improvements  or  additions  so  approved  of  or  to  any  such 
buildings  or  facilities  now  or  hereafter  existing,  including, 
but  without  limiting  the  generality  thereof,  dormitories  and 
other  student,  faculty  and  adult  or  continuing  education 
housing,  dining  facilities,  student  centers,  gymnasiums,  field 
houses  and  other  physical  education  and  recreation 
buildings,  structures  and  facilities,  infirmaries  and  other 
health  care  buildings,  structures  and  facilities,  academic 
facilities  for  adult  or  continuing  education,  and  necessary 
land  and  interests  in  land,  furnishings,  equipment  and 
parking  facilities.  Any  project  comprising  a  building  or 
buildings  for  student  activities  or  adult  or  continuing 
education  or  any  enlargement  or  improvement  thereof  or 
addition  thereto  may  include,  without  limiting  the  generality 
thereof,  facilities  for  services  such  as  lounges,  restrooms, 
lockers,  offices,  stores  for  books  and  supplies,  snack  bars, 
cafeterias,  restaurants,  laundries,  cleaning,  postal,  banking 
and  similar  services,  offices,  rooms  and  other  facilities  for 
guests  and  visitors  and  facilities  for  meetings  and  for 
recreational,  cultural  and  entertainment  activities. 

(6)  The  word  'revenues'  shall  mean  all  or  any  part  of  the  rents, 
charges,  fees  (including  student  fees)  and  other  income 
revenues  derived  from  or  in  connection  with  any  project  or 
projects  and  existing  facilities,  and  may  include  receipts  and 
other  income  derived  from  athletic  games  and  public 
events." 
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Sec.  6.     G.S.  116-219  reads  as  rewritten:  ■  • 

"§  ]  16-219.  Aiilhorizalion  to  secure  insurance  or  provide  self-insurance. 

The  Board  of  Governors  of  the  University  of  North  Carolina 
(hereinafter  referred  to  as  'the  Board)  is  authorized  through  the 
purchase  of  contracts  of  insurance  or  the  creation  of  self-insurance 
trusts,  or  through  combination  of  such  insurance  and  self-insurance, 
to  provide  individual  health-care  practitioners  with  coverage  against 
claims  of  personal  tort  liability  based  on  conduct  within  the  course  and 
scope  of  health-care  functions  undertaken  by  such  individuals  as 
employees,  agents,  or  officers  of  (i)  the  University  of  North  Carolina, 
(ii)  any  constituent  institution  of  the  University  of  North  Carolina,  (iii) 
the  University  of  North  Carolina  Memorial  Hospital.  Hospitals  at 
Chapel  Hill,  or  (iv)  any  health-care  institution,  agency  or  entity  which 
has  an  affiliation  agreement  with  the  University  of  North  Carolina, 
with  a  constituent  institution  of  the  University  of  North  Carolina,  or 
with  the  University  of  North  Carolina  Memorial  Hospital.  Hospitals  at 
Chapel  Hill.  The  types  of  health-care  practitioners  to  which  the 
provisions  of  this  Article  may  apply  include,  but  are  not  limited  to. 
medical  doctors,  dentists,  nurses,  residents,  interns,  medical 
technologists,  nurses'  aides,  and  orderlies.  Subject  to  all  requirements 
and  limitations  of  this  Article,  the  coverage  to  be  provided,  through 
insurance  or  self-insurance  or  combination  thereof,  may  include 
provision  for  the  payment  of  expenses  of  litigation,  the  payment  of 
civil  judgments  in  courts  of  competent  jurisdiction,  and  the  payment  of 
settlement  amounts,  in  actions,  suits  or  claims  to  which  this  Article 
applies." 

Sec.  7.  G.S.  116-220(0  reads  as  rewritten: 
"(f)  By  rules  or  regulations  adopted  by  the  Board  in  accordance 
with  G.S.  116-220(b)  of  this  Article,  the  Board  may  provide  that 
funds  maintained  in  insurance  trust  accounts  under  such  a  self-insured 
program  of  liability  insurance  may  be  used  to  pay  any  expenses, 
including  damages  ordered  to  be  paid,  which  may  be  incurred  by  the 
University  of  North  Carolina,  a  constituent  institution  of  the 
University  of  North  Carolina,  or  the  University  of  North  Carolina 
Memorial  Hospital  Hospitals  at  Chapel  Hill  with  respect  to  any  tort 
claim,  based  on  alleged  negligent  acts  in  the  provision  of  health-care 
services,  which  may  be  prosecuted  under  the  provisions  of  Article  31 
of  Chapter  143  of  the  General  Statutes." 

Sec.  8.     G.S.  122C-3(14)  reads  as  rewritten: 
"(14)     'Facility'  means  any  person  at  one  location  whose  primary 
purpose  is  to  provide  services  for  the  care,  treatment,  habilitation,  or 
rehabilitation  of  the  mentally  ill.  the  mentally  retarded,  or  substance 
abusers,  and  includes: 

a.    An  'area  facility",  which  is  a  facility  that  is  operated  by  or 
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•  '  under   contract   with    the    area   authority.    A   facility    that   is 

providing  services  under  contract  with  tlie  area  authority  is  an 
area  facility  for  purposes  of  the  contracted  services  only.  Area 
facilities  may  also  be  licensable  facilities  in  accordance  with 
Article  2  of  this  Chapter.  A  State  facility  is  not  an  area 
facility; 

b.  A  'licensable  facility",  which  is  a  facility  that  provides 
services  for  one  or  more  minors  or  for  two  or  more  adults. 
When  the  services  offered  are  provided  to  individuals  who  are 
mentally  ill  or  mentally  retarded,  these  services  shall  be  day 
services  offered  to  the  same  individual  for  a  period  of  three 
hours  or  more  during  a  24-hour  period,  or  residential 
services  provided  for  24  consecutive  hours  or  more.  When 
the  services  offered  are  provided  to  individuals  who  are 
substance  abusers,  these  services  shall  include  all  outpatient 
services,  day  services  offered  to  the  same  individual  for  a 
period  of  three  hours  or  more  during  a  24-hour  period,  or 
residential  services  provided  for  24  consecutive  hours  or 
more.  Facilities  for  individuals  who  are  substance  abusers 
include  chemical  dependency  facilities; 

c.  A  'private  facility',  which  is  a  facility  that  is  either  a 
licensable  facility  or  a  special  unit  of  a  general  hospital  or  a 
part  of  either  in  which  the  specific  service  provided  is  not 

'-  covered  under  the  terms  of  a  contract  with  an  area  authority; 

d.  The  psychiatric  service  of  the  University  of  North  Carolina 
Memorial  Hospital:  Hospitals  at  Chapel  Hill; 

e.  A  'residential  facility",  which  is  a  24-hour  facility  that  is  not  a 
hospital,  including  a  group  home: 

f.  A  State  facility',  which  is  a  facility  that  is  operated  by  the 
Secretary; 

g.  A  '24-hour  facility",  which  is  a  facility  that  provides  a 
structured  living  environment  and  services  for  a  period  of  24 
consecutive  hours  or  more  and  includes  hospitals  that  are 
facilities  under  this  Chapter:  and 

h.    A    Veterans    Administration    facility    or    part    thereof    that 

provides    services    for   the   care,    treatment,    habilitation,    or 

rehabilitation   of  the   mentally   ill.    the   mental    retarded,    or 

substance  abusers." 

Sec.  9.     G.S.  122C-54(f)  reads  as  rewritten:  ■ 

"(f)  A  State  facility  and  the  psychiatric  service  of  the  University  of 

North    Carolina    Memorial — Hospital    Hospitals   at   Chapel    Hill    may 

disclose   confidential    information   to   staff  attorneys   of  the   Attorney 

General's    office    whenever    the    information     is    necessary    to    the 

performance  of  the  statutory  responsibilities  of  the  Attorney  General's 
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office  or  to  its  performance  when  acting  as  attorney  for  a  State  facility 
or  the  psychiatric  service  of  the  University  of  North  Carolina 
Memorial  Hospital.  Hospitals  at  Chapel  Hill." 

Sec.  10.  G.S.  122C-55(a)  reads  as  rewritten: 

"(a)  Any  area  or  State  facility  or  the  psychiatric  service  of  the 
University  of  North  Carolina  Memorial  Hospital  Hospitals  at  Chapel 
Hill  may  share  confidential  information  regarding  any  client  of  that 
facility  with  any  other  area  or  State  facility  or  the  psychiatric  service  of 
the  University  of  North  Carolina  Memorial  Hospital  Hospitals  at 
Chapel  Hill  upon  a  written  determination  by  the  responsible 
professional  that  such  disclosure  is  necessary  to  coordinate  appropriate 
and  effective  care,  treatment  or  habilitation  of  the  client  and  that 
failure  to  share  this  information  would  be  detrimental  to  the  care, 
treatment  or  habilitation  of  the  client;  provided  however,  confidential 
information  may  be  shared  without  a  written  determination  either 
between  State  facilities  or  between  area  facilities  within  the  same 
catchment  area.  Under  the  circumstances  described  in  this  subsection, 
the  consent  of  the  client  or  legally  responsible  person  is  not  required 
for  this  information  to  be  furnished,  and  the  information  may  be 
furnished  despite  objection  by  the  client." 

Sec.  11.     G.S.  122C-268(b)  reads  as  rewritten: 

"(b)  The  attorney,  who  is  a  member  of  the  staff  of  the  Attorney 
General  assigned  to  one  of  the  State's  facilities  for  the  mentally  ill  or 
the  psychiatric  service  of  the  University  of  North  Carolina  Memorial 
Hospital >  Hospitals  at  Chapel  Hill,  shall  represent  the  State's  interest 
at  commitment  hearings,  rehearings.  and  supplemental  hearings  held 
at  the  facility  to  which  he  is  assigned  under  this  Part. 

In  addition,  the  Attorney  General  may,  in  his  discretion,  designate 
an  attorney  who  is  a  member  of  his  staff  to  represent  the  State's 
interest  at  any  commitment  hearing,  rehearing,  or  supplemental 
hearing  held  in  a  place  other  than  at  one  of  the  State's  facilities  for  the 
mentally  ill  or  the  psychiatric  service  of  the  University  of  North 
Carolina  Memorial  Hospital.  Hospitals  at  Chapel  Hill." 
Sec.  12.     G.S.  122C-270(0  reads  as  rewritten: 

"(0  The  Attorney  General  may  employ  four  attorneys,  one  to  be 
assigned  by  him  full-time  to  each  of  the  State  facilities  for  the  mentally 
ill,  to  represent  the  State's  interest  at  commitment  hearings, 
rehearings  and  supplemental  hearings  held  under  this  Article  at  the 
State  facilities  and  to  provide  liaison  and  consultation  services 
concerning  these  matters.  These  attorneys  are  subject  to  Chapter  126 
of  the  General  Statutes  and  shall  also  perform  additional  duties  as  may 
be  assigned  by  the  Attorney  General.  The  attorney  employed  by  the 
Attorney  General  in  accordance  with  G.S.  1 14-4.2B  shall  represent 
the     State's     interest     at     commitment     hearings,     rehearings     and 
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supplemental    hearings    held    at    the    University    of   North    Carolina 
Memorial  Ho^pit^l  Hospitals  at  Chapel  Hill  under  this  Article. " 

Sec,  13.     The  title  of  Part  1 1  of  Article  5  of  Chapter  122C  ot 
the  General  Statutes  reads  as  rewritten : 

"PART  II.  Voluntary  Admissions.  Involuntary 

Commitments  and  Discharges,  the 
Psychiatric  Service  of  the  University  of  North 
r^rr^Wnc  ^^nmnrinl  Ho^pit^l    Hospitals  at  Chapel  Hill." 
Sec.  14.     G.S.  I22C-321  reads  as  rewritten: 
"§  122C-321.  Voluntmy  admissions  and  discharges. 

Any  individual  in  need  of  treatment  for  mental  illness  or  substance 
abuse  may  seek  voluntary  admission  to  the  psychiatric  service  of  the 
University  of  North  Carolina  Memorial  Ho^pit^l  Hospitals  at  Chapel 
HiTi  Procedures  for  admission  and  discharge  shall  be  made  in 
i^rdance  with  Parts  2  through  4  of  this  Article.  The  applicant  may 
be  admitted  only  upon  the  approval  of  the  director  of  the  psychiatric 
service  or  his  designee." 

Sec.  15.  G.S.  122C-322(a)  reads  as  rewritten: 
"(a)  Except  as  otherwise  specifically  provided  in  this  section 
references  in  Parts  6  through  8  of  this  Article  to  24-hour  facilities, 
outpatient  treatment  centers,  or  area  authorities,  or  private  facilities 
shall  include  the  psychiatric  service  of  the  University  of  North 
Carolina  Memorial  Hogpit^l  Hospitals  at  Chapel  Hill.  The  psychiatric 
service  may  be  used  for  temporary  detention  pending  a  district  court 
hearing,  for  commitment  of  the  respondent  after  the  hearing,  or  as  the 
manager  and  supervisor  of  outpatient  commitment.  However,  no 
individual  may  be  held  at  or  committed  to  the  psychiatric  service 
without  the  prior  approval  of  the  director  of  the  psychiatric  service  or 
his  designee." 

Sec.  16.  G.S.  122C-408(b)  reads  as  rewritten: 
"(b)  After  taking  the  oath  of  office  required  for  law-enforcement 
officers,  the  special  police  officers  authorized  by  this  section  shall 
have  the  authority  of  deputy  sheriffs  of  Durham  and  Granville 
Counties  in  those  counties  respectively.  Within  the  territorial 
jurisdiction  stated  in  subsection  (a)  of  this  section,  the  special  police 
officers  have  the  primary  responsibility  to  enforce  the  laws  of  North 
Carolina  and  any  rule  applicable  to  that  territory  adopted  under 
authority  of  this  Part  or  under  G.S.  143-116.6  or  G.S.  143-116.7  or 
under  the  authority  granted  any  other  agency  of  the  State  and  also 
have  the  powers  set  forth  for  firemen  in  Articles  3.  5  and  6  of  Chapter 
69  of  the  General  Statutes.  Any  civil  or  criminal  process  to  be  served 
on  any  individual  confined  at  any  State  facility  within  the  territorial 
jurisdiction  described  in  subsection  (a)  of  this  section  shall  be 
forwarded  by  the  sheriff  of  the  county  in  which  the  process  originated 
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to  the  Director  of  the  Butner  Public  Safety  Division.  Special  police 
officers  authorized  by  this  section  shall  be  assigned  to  transport  any 
individual  transferred  to  or  from  any  State  facility  within  the  territorial 
jurisdiction  described  in  subdivision  (a)  of  this  section  to  or  from  the 
psychiatric  service  of  the  University  of  North  Carolina  Memorial 
Hospital.  Hospitals  at  Chapel  Hill." 

Sec.  17.     G.S.  143-12.1  reads  as  rewritten: 
"  §  /  43-12. 1 .  Vending  facilities.  >   ■  "'  ' 

(a)  The  receipts  from  vending  facilities  operated  by  State  agencies, 
institutions,  departments,  boards,  and  commissions  are  State  funds. 
The  payments  received  by  a  State  agency,  institution,  department, 
board  or  commission  by  contract  under  which  another  party  operates 
vending  facilities  and  pays  a  sum  to  the  State,  whether  computed  as  a 
percentage  of  gross  or  net  receipts  or  gross  or  net  profits,  or  as  a 
fixed  or  variable  fee,  are  State  funds. 

(b)  The  receipts  or  payments  described  in  subsection  (a)  of  this 
section  from  vending  facilities  shall  be  deposited  as  provided  by  law  in 
the  appropriate  fund  to  be  determined  by  the  Office  of  State  Budget 
and  Management. 

(c)  The  net  proceeds  from  vending  facilities  are  subject  to 
appropriation  by  the  General  Assembly. 

(d)  The  Office  of  State  Budget  and  Management  shall  submit  to  the 
General  Assembly  along  with  or  as  a  part  of  the  biennial  budget  (and 
along  with  or  as  a  part  of  any  second-year  budget  requests)  budgets 
for  vending  facilities  operated  by  General  Fund.  Highway  Fund,  and 
Wildlife  Fund  departments'  and  institutions'  operating  budgets. 

(e)  Budgets  for  vending  facilities  prepared  under  subsection  (d)  of 
this  section  shall  reflect  total  receipts  from  the  facilities,  and  the  total 
costs  to  staff,  stock,  and  operate  the  vending  facilities,  shall  set  out  the 
total  net  proceeds,  and  shall  contain,  in  line-item  detail,  requests  the 
departments  and  institutions  have  submitted  to  expend  the  net 
proceeds.  If  a  State  agency  or  institution  receives  payments  on  account 
of  vending  facilities  but  does  not  actually  operate  the  facilities,  the 
budget  shall  contain  a  statement  of  the  payments  and  shall  contain,  in 
line-item  detail,  requests  the  departments  and  institutions  have 
submitted  to  expend  the  net  proceeds. 

(f)  The  net  proceeds  that  the  General  Assembly  approves  for 
expenditure  by  the  department  or  institution  shall  be  retained  in  the 
appropriate  fund  budget  code  for  the  purposes  approved  by  the 
General  Assembly. 

(fl)  The  net  proceeds  of  the  vending  operations  at  the  University  of 
North  Carolina  Memorial  Hospital  Hospitals  at  Chapel  Hill  shall  be 
used  at  the  beginning  of  each  fiscal  year  to  cover  any  deficits  incurred 
by  the  Hospital's  cafeteria  operation  during  the  prior  fiscal  year.  The 
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amount  transferred  from  the  net  proceeds  of  the  vending  operations 
may  not  be  available  for  expenditure  but  shall  revert  to  the  General 
Fund  at  the  end  of  the  fiscal  year. 

(e)  For  the  purposes  of  this  section  'vending  facilities  has  the  same 
meaning  as  provided  in  G.S.  lll-42(d).  but  also  means  any 
mechanical  or  electronic  device  dispensing  items  or  something  ot 
value  or  entertainment  or  services  for  a  fee.  regardless  of  the  method 
of  activation,  and  regardless  of  the  means  of  payment,  whether  by 
coin,  currency,  tokens,  or  other  means. 

(h)  The  provisions  of  subsections  (c)  through  (fl)  of  this  section 
shall   not  supersede  or  apply  to  operations  under  the  Provisions  ot 
Article  3  of  Chapter  1 1 1  of  the  General  Statutes,  G.S.   127A-I38(b). 
or  G  S    116-36.1  through  G.S.   116-36.2,  or  to  the  operation  of  any 
vending  facility  by  a  community  college  or  local  school  administrative 
unit,  but  they  shall  apply  to  the  operations  of  the  University  of  North 
Carolina  Memorial  Ho'^pit^l    Hospitals  at  Chapel  Hill." 
Sec.  18.     G.S.  143-23. 2(a)  reads  as  rewritten: 
"(a)     Political  subdivisions  may  appropriate  funds  directly  to  the 
Department  of  Human  Resources,  other  public  agencies  and  private 
sources  may  transfer  funds  to  the  Department,  and  the  Department 
may  accept  unconditional  and  unrestricted  donations  of  such  funds 
Notwithstanding  the  provisions  of  this  Article  which  might  forbid  such 
transfer   or   donation,    the   University   of  North   Carolina   Memorial 
Hospital  Hospitals  at  Chapel  Hill  may  transfer  funds  as  provided  by 
the  previous  sentence  of  this  section." 

Sec.  19.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
25thday  of  May,  1989. 

H.B.  1020  CHAPTER  142 

AN  ACT  REVISING  THE  BEER  FRANCHISE  LAW. 

The  General  Assembly  of  North  Carolina  enacts:  .    ,  . 

Section  1.      Chapter  18B  of  the  General  Statutes  is  amended  by 
adding  the  following  new  Article  1 3 : 

"ARTICLE  13. 
"Beer  Franchise  Law.  ,    ;: 

"§  18B-1300.    Purpose. 

Pursuant  to  the  authority  of  the  State  under  the  Twenty-First 
An^eHdme^t  to  the  United  States  Constitution,  the  General  Assembly 
finds  that  regulation  of  the  business  relations  between  malt  beverage 
manufacturers  and  importers  and  the  wholesalers  of  such  products  is 
necessary  to: 
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(1)  Maintain  stability  and  healthy  competition  in  the  malt 
beverage  industry  in  this  State. 

(2)  Promote  and  maintain  a  sound,  stable  and  viable  three-tier 
system  of  distribution  of  malt  beverages  to  the  public. 

(3)  Promote  the  compelling  interest  of  the  public  in  fair 
business  relations  between  malt  beverage  suppliers  and 
wholesalers,  and  in  the  continuation  of  beer  franchise 
agreements  on  a  fair  basis. 

(4)  Maintain  a  uniform  system  of  control  over  the  sale, 
purchase  and  distribution  of  malt  beverages  in  the  State. 

"§  I8B-I30I.    Defmitions. 

(1)  'Supplier'  means  a  brewer,  fermenter,  processor,  bottler, 
packager  or  importer  of  malt  beverages,  including  anyone 
who  holds  a  brewery,  malt  beverages  importer  or 
nonresident  malt  beverages  vendor  permit. 

(2)  'Wholesaler'  means  the  holder  of  a  malt  beverages 
wholesaler  permit. 

"§  I8B-I302.    Franchise  agreement.  ■'■  ' 

(a)  Nature  of  Agreement.  —  A  franchise  agreement  is  a 
commercial  relationship  between  a  wholesaler  and  supplier  of  a 
definite  or  indefinite  duration,  whether  written  or  oral,  including: 

(1)  A  relationship  whereby  a  wholesaler  is  granted  the  right  to 
offer  and  sell  the  brands  of  malt  beverages  offered  by  the 
supplier;  or 

(2)  An  agreement  whereby  a  supplier  grants  to  a  wholesaler  a 
license  to  use  a  trade  name,  trademark,  service  mark  or 
related  characteristic  and  in  which  there  is  a  community  of 
interest  in  the  marking  of  the  products  of  the  supplier  by 
lease  or  otherwise. 

(b)  Existence  of  Agreement.  —  A  franchise  agreement  as  described 
in  subsection  (a)  exists  when: 

(1)  The  supplier  has  shipped  malt  beverages  to  a  wholesaler  or 
accepted  an  order  for  malt  beverages  from  the  wholesaler; 

(2)  A  wholesaler  has  paid  or  the  supplier  has  accepted  payment 
for  an  order  of  malt  beverages  intended  for  sale  within  this 
State; 

(3)  The  supplier  and  wholesaler  have  filed  with  the  Commission 
a  distribution  agreement  as  required  by  G.S.  18B-1303;  or 

(4)  A  supplier  purchases  the  right  to  manufacture  a  malt 
beverage  product,  or  the  trade  name  for  such  product,  or  the 
right  to  distribute  a  product,  from  another  supplier  with 
whom  the  wholesaler  has  a  franchise  agreement. 

"§  18B-1303.    Filing  of  distribution  agrcemeni;  no  discrimination. 

(a)    Filing.  --  It  is  unlawful  for  a  supplier  to  provide  malt  beverages 
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to  a  wholesaler  unless  a  distribution  agreement  has  been  filed  with  the 
Commission  describing  the  brands  ot  the  supplier  which  such  sales 
may  take  place.  If  the  supplier  sells  several  brands,  the  agreement 
need  not  apply  to  all  brands.  No  supplier  may  provide  by  a 
distribution  agreement  for  the  distribution  of  a  brand  to  more  than  one 
wholesaler  for  the  same  territory.  A  wholesaler  mayThowever.  with 
the  approval  of  the  Commission  distribute  malt  beverages  outside  his 
designated  territory  during  periods  ot  temporary  service  interruption 
when  requested  to  do  so  by  the  supplier  and  the  wholesaler  whose 
service  is  interrupted.  . 

(b)  No  Discrimination.  -  A  wholesaler  shall  service  all  retail 
permit  holders  within  his  designated  territory  without  discrimination. 

(c)  No  Price  Maintenance.  --  A  franchise  agreement  shall  not, 
either~exp"ressly  or  by  implication  or  in  its  operation,  establish  or 
maintain  the  resale  price  of  any  brand  of  malt  beverages  by  a 
wholesaler. 

"§  18B-I304.    Prohibitions. 

~in7"^mlawful  for  a  supplier,  or  an  officer,  agent  or  representative 

of  a  supplier,  to: 

(1)  Coerce  or  attempt  to  coerce  or  persuade  a  wholesaler  to 
violate  any  provision  of  the  ABC  laws  or  rules  of  the 
Department  of  Revenue;  or 

(2)  Alter  in  a  material  way,  terminate,  fail  to  renew,  or  cause  a 
wholesaler  to  resign  from,  a  franchise  agreement  with  a 
wholesaler  except  for  good  cause  and  with  the  notice 
required  by  G.S.  18B-1305. 

"  §  I8B-1305.    Cause  for  termination  of  franchise  agreement. 

(a)  Meaning  of  Good  Cause.  --  Good  cause  for  altering  or 
terminating  a  franchise  agreement,  or  failing  to  renew  or  causing  a 
wholesaler  to  resign  from  such  an  agreement,  exists  when  the 
wholesaler  fails  to  comply  with  provisions  of  the  agreement  which  are 
reasonable,  material,  not  unconscionable,  and  which  are  not 
discriminatory  when  compared  with  the  provisions  imposed,  by  their 
terms  or  in  the  manner  of  enforcement,  on  other  similarly  situated 
wholesaler  by  the  supplier.  In  any  dispute  over  alteration, 
termination,  failure  to  renew  or  causing  a  wholesaler  to  resign  from  a 
franchise  agreement,  the  burden  is  on  the  supplier  to  establish  that 
good  cause  exists  for  the  action. 

(b)  Notice  of  Cause.  -  At  least  90  days  before  altering, 
terminating  or  failing  to  renew  a  franchise  agreement  for  good  cause, 
the  supplier  must  give  the  wholesaler  written  notice  of  the  intended 
action  and  the  specific  reasons  for  it.  If  the  cause  for  the  alteration, 
termination  or  failure  to  renew  is  subject  to  correction  by  the 
wholesaler,  and  the  wholesaler  makes  such  correction  within  45  days 
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of  receipt  of  the  notice,  the  notice  shall  be  void. 

(c)  Termination  for  Cause  without  Advance  Notice.— A  supplier 
may  terminate  or  fail  to  renew  a  franchise  agreement  for  any  of  the 
following  reasons,  and  the  termination  shall  be  complete  upon  receipt 
by  the  wholesaler  of  a  written  notice  of  the  termination  and  the 
reason: 

(1)  Insolvency  of  the  wholesaler,  the  dissolution  or  liquidation 
',  ' ')■            of  the  wholesaler,  or  the  filing  of  any  petition  by  or  against 

.  the  wholesaler  under  any  bankruptcy  or  receivership  law 
which  materially  affects  the  wholesaler's  ability  to  remain  in 
business. 

(2)  Revocation  of  the  wholesaler's  State  or  federal  permit  or 
license  for  more  than  30  days. 

(3)  Conviction  of  the  wholesaler,  or  of  a  partner  or  individual 
who  owns  ten  percent  (10%)  or  more  of  the  partnership  or 
stock  of  the  wholesaler,  of  a  felony  which  might  reasonably 
be  expected  to  adversely  affect  the  goodwill  or  interest  of  the 
wholesaler  or  supplier.  The  provisions  of  this  subdivision 
shall  not  apply,  however,  if  the  wholesaler  or  its  existing 
partners  or  stockholders  shall  have  the  right  to  purchase  the 

:  interest  of  the  offending  partner  or  stockholder,  and  such 
purchase  is  completed  within  15  days  of  the  conviction. 

(4)  Fraudulent  conduct  by  the  wholesaler  in  its  dealings  with  the 
supplier  or  its  products. 

(5)  Failure  of  the  wholesaler  to  pay  for  the  supplier's  products 
according  to  the  established  terms  of  the  supplier. 

(6)  Assignment,  sale  or  transfer  of  the  wholesaler's  business  or 
control  of  the  wholesaler  without  the  written  consent  of  the 
supplier,  except  as  provided  in  G.S.  18B-1307. 

(d)  Absence  of  Good  Cause.  --  Good  cause  for  alteration, 
termination  or  failure  to  renew  a  franchise  agreement  does  not 
include: 

(1)  The  failure  or  refusal  of  the  wholesaler  to  engage  in  any 
trade  practice,  conduct  or  activity  which  would  violate 
federal  or  State  law. 

(2)  The  failure  or  refusal  of  the  wholesaler  to  take  any  action 
which  would  be  contrary  to  the  provisions  of  this  Article. 

(3)  A  change  in  the  ownership  of  the  supplier  or  the  acquisition 
by  another  supplier  of  the  brewery,  brand  or  trade  name  or 
trademark,  or  acquisition  of  the  right  to  distribute  a  product, 
from  the  original  supplier. 

"§  I8B-1306.    Remedies  for  wrongful  tenninaiioii. 

(a)  Injunctive  Relief.  —  A  wholesaler  whose  franchise  agreement  is 
altered,  terminated  or  not  renewed  in  violation  of  this  Article  may 
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bring  an  action  to  enjoin  such  unlawful  alteration,  termination  or 
failure  to  renew.  The  action  may  be  brought  in  the  county  in  which 
the  wholesaler  has  its  principal  place  of  business  or  in  any  county  in 
which  the  wholesaler  receives  or  distributes  the  products  in  issue. 
Any  injunction  issued  pursuant  to  this  subsection  shall  require  the 
wholesaler  to  supply  the  customers  in  its  territory  with  their 
reasonable  retail  requirements  and  to  otherwise  serve  the  territory. 

(b)  Monetary  Damages.  --  In  lieu  of  injunctive  relief,  a  wholesaler 
whose  franchise  agreement  is  altered,  terminated  or  not  renewed  in 
violation  of  this  Article  shall  be  entitled  to  recover  monetary  damages 
from  the  supplier.  The  amount  to  which  the  wholesaler  is  entitled 
shall  be  the  value  of  the  wholesaler's  business  distributing  the 
supplier's  products,  including: 

(1)  The  laid-in  costs  to  the  wholesaler  of  the  inventory  of  the 
supplier's  products,  including  any  State  and  local  taxes  paid 
on  the  inventory  by  the  wholesaler,  plus  a  reasonable  charge 
for  handling  of  the  products  upon  surrender  of  the  inventory 
to  the  supplier. 

(2)  The    fair    market    value    of   all    assets,    including    ancillary 
■  businesses    of    the    wholesaler    used    in    distributing    the 

supplier's  products.  The  total  compensation  to  be  paid  to 
the  wholesaler  shall  be  reduced,  however,  by  any  amount 
received  by  the  wholesaler  from  sale  of  assets  of  the 
business  used  in  distributing  the  supplier's  products  as  well 
as  by  the  value  such  assets  have  to  the  wholesaler  unrelated 
to  the  supplier's  products.  'Fair  market  value'  means  the 
highest  dollar  amount  at  which  a  seller  would  be  willing  to 
sell  and  a  buyer  willing  to  buy  at  a  time  prior  to  the 
alteration,  termination  or  failure  to  renew,  when  each 
possesses  all  information  relevant  to  the  transaction. 
"  §  I8B-1 307.    Transfer  of  wholesaler 's  business. 

(a)  Right  of  Transfer  to  Designated  Family  Member  upon  Death.  -- 
Upon  the  death  of  a  wholesaler,  that  individual's  interest  in  the 
wholesaler  business,  including  the  rights  under  the  franchise 
agreement  with  the  supplier,  may  be  transferred  or  assigned  to  a 
designated  family  member.  The  transfer  or  assignment  shall  not  be 
effective  until  written  notice  is  given  to  the  supplier,  but  the  supplier's 
consent  is  not  required  for  the  transfer  or  assignment.  'Designated 
family  member'  means  the  deceased  wholesaler's  spouse,  child, 
grandchild,  parent,  brother  or  sister,  who  is  entitled  to  inherit  the 
deceased  wholesaler's  ownership  interest  under  the  terms  of  the 
deceased  wholesaler's  will  or  other  testamentary  device  or  under  the 
laws  of  intestate  succession.  With  respect  to  an  incapacitated 
individual   having  an   ownership   interest   in   a   wholesaler,   the   term 
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'designated  family  member'  also  means  the  person  appointed  by  the 
court  as  the  conservator  of  such  individuals  property.  The  term  also 
includes  the  appointed  and  qualified  personal  representative  and  the 
testamentary  trustee  of  a  deceased  wholesaler. 

(b)  Approval  of  Certain  Transfers.  --  Upon  notice  to  and  approval 
by  the  supplier,  an  individual  owning  an  interest  in  a  wholesaler  may 
sell,  assign  or  transfer  that  interest,  including  the  wholesaler's  rights 
under  its  franchise  agreement  with  the  supplier,  to  any  qualified 
person.  Within  30  days  of  receipt  of  notice  of  the  intended  sale, 
assignment  or  transfer,  the  supplier  shall  request  any  additional 
relevant,  material  information  reasonably  necessary  for  deciding 
whether  to  approve  the  transaction.  The  supplier  shall  have  30  days 
from  receipt  of  that  information  to  object  to  the  sale,  assignment  or 
transfer.  The  supplier  may  object  only  if  the  proposed  transferee  fails 
to  meet  qualifications  and  standards  that  are  nondiscriminatory, 
material,  reasonable  and  consistently  applied  to  North  Carolina 
wholesalers  by  the  supplier.  The  burden  shall  be  upon  the  supplier  to 
prove  that  the  proposed  transferee  is  not  qualified. 

(c)  Damages.  —  A  supplier  who  disapproves  or  prevents  a  proposed 
assignment  or  change  of  ownership  in  violation  of  this  section  shall  be 
liable  to  the  wholesaler  who  proposed  to  make  the  sale,  assignment  or 
transfer  for  the  difference  between  the  disapproved  sale  price  and  a 
subsequent  actual  price  of  a  sale  of  the  same  assets  completed  within  a 
reasonable  period.  If,  however,  the  proposed  transfer  or  sale  was  to  a 
business  associate  at  a  bargain  price,  the  amount  of  compensation 
shall  be  at  least  the  fair  market  value  of  the  interest  proposed  to  be 
sold  or  transferred,  minus  the  proceeds  of  an  actual  sale  of  the  interest 
completed  within  a  reasonable  time. 

"  §  I8B-1308.    Article  part  of  all  franchise  agreements. 

The  provisions  of  this  Article  shall  be  part  of  all  franchise 
agreements  as  defined  in  G.S.  18B-1302  and  may  not  be  altered  by 
the  parties." 

Sec.  2.     Article   1 1   of  Chapter   1  SB  is  amended  by  adding  the 
following  new  section  at  the  end  of  that  Article: 
"§  188-1119.    Supplier's  financial  interest  in  wholesaler. 

(a)  A  supplier  or  an  officer,  director,  employee  or  affiliate  of  a 
supplier  may  financially  assist  a  proposed  purchaser  in  acquiring 
ownership  of  a  wholesaler's  business  by  participation  in  a  limited 
partnership  arrangement  in  which  the  supplier,  officer,  director, 
employee  or  affiliate  is  a  limited  partner  and  the  proposed  purchaser 
seeking  to  acquire  ownership  of  the  wholesaler's  business  is  a  general 
partner.  Such  limited  partnership  arrangement  may  exist  for  no 
longer  than  eight  years.  If  the  general  partner  defaults  in  the 
agreement  with  the  limited  partner,  and  the  limited  partner  acquires 
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title  to  the  general  partner's  interest,  the  limited  partner  must  divest 
itself  of  the  general  partner's  interest  within  180  days. 

(b)  A  supplier  or  an  officer,  director,  employee  or  affiliate  of  a 
supplier  may  financially  assist  a  proposed  purchaser  in  acquiring 
ownership  of  a  wholesaler's  business  by  making  a  business  loan  and 
taking   as    security   the   assets    of  the   wholesaler's    business.      The 

business   loan    may   exist   for   no   longer  than   eight  years. If  the 

wholesaler  defaults  on  the  loan  and  it  is  necessary  for  the  supplier  to 
take  title  to  the  assets  of  the  business,  the  supplier  may  operate  the 
business  for  a  period  not  to  exceed  180  days,  by  which  time  the 
supplier  must  divest  itself  of  the  business.  The  supplier  may  make  the 
subsequent  purchaser  a  business  loan,  taking  as  security  the  assets  of 
the  wholesaler's  business.  It  shall  also  be  permissible  for  the 
wholesaler  and  supplier  to  agree  on  the  sale  of  the  wholesaler's 
business  to  the  supplier,  provided  that  the  supplier  shall  divest  itself  of 
the  wholesaler's  business  within  180  days. 

(c)  A  supplier  or  an  officer,  director,  employee  or  affiliate  of  a 
supplier  may  have  a  security  interest  in  the  inventory  or  property  of  its 
wholesaler  to  secure  payment  for  such  inventory  or  other  loans  for 

other  purposes." 

Sec.  3.     G.S.  18B-1 109(b)  and  G.S.  18B-1117  are  repealed. 

Sec.  4.  This  act  is  effective  upon  ratification  and  shall  apply  to 
all  franchise  agreements  in  existence  at  that  time. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
25th  day  of  May,  1989. 

SB.  199  CHAPTER  143 

AN      ACT      TO      AUTHORIZE      CITIES      TO      ENTER      INTO 
AGREEMENTS  CONCERNING  ANNEXATIONS. 

'Whereas,  the  lack  of  authority  to  resolve  disputes  about  future 
boundaries  has  encouraged  some  cities  to  begin  annexation 
proceedings  in  order  to  prevent  annexation  of  an  area  by  some  other 

city;  and 

"Whereas,    such    lack   of  authority    is   disruptive   of  the   orderly 

planning  process;  and 

"Whereas,  the  General  Assembly  has  authorized  binding 
annexation  agreements  by  local  acts  applicable  in  Gaston,  Guilford, 
Mecklenburg,  and  Orange  Counties;  and 

"Whereas,  such  local  acts  have  greatly  reduced  intergovernmental 
conflict,  and  the  General  Assembly  wishes  to  extend  authority  for 
annexation  agreements  to  all  the  cities  of  this  State;  Now.  therefore. 


277 


CHAPTER  143  Session  Laws  -  1989 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  4A  of  Chapter  160A  of  the  General  Statutes 
is  amended  by  adding  a  new  Part  to  read: 

"Part  6.  Annexation  Agreements.  '        ajI: 

"§  160A-58.21.  Purpose. 

It  is  the  purpose  of  this  Part  to  authorize  cities  to  enter  into  binding 
agreements  concerning  future  annexation  in  order  to  enhance  orderly 
planning  by  such  cities  as  well  as  residents  and  property  owners  in 
areas  adjacent  to  such  cities. 
"§  160A-58.22.  Definitions. 

The  words  defined  in  this  section  shall  have  the  meanings  indicated 
when  used  in  this  Part: 

(1)  'Agreement'  means  any  written  agreement  authorized  by  this 
Part. 

(2)  'Annexation'  means  any  extension  of  a  city's  corporate  limits 
as  authorized  by  this  Article,  the  charter  of  the  city,  or  any 
local  act  applicable  to  the  city,  as  such  statutory  authority 
exists  now  or  is  hereafter  amended. 

(3)  'Participating  city'  means  any  city  which  is  a  party  to  an 
agreement. 

"§  160A-58.23.  Annexation  agreements  authorized. 

Two  or  more  cities  may  enter  into  agreements  in  order  to  designate 
one  or  more  areas  which  are  not  subject  to  annexation  by  one  or  more 
of  the  participating  cities.  The  agreements  shall  be  of  reasonable 
duration,  not  to  exceed  20  years,  and  shall  be  approved  by  ordinance 
of  the  governing  board  and  executed  by  the  mayor  of  each  city  and 
spread  upon  its  minutes. 
"§  I60A-58.24.  Contents  of  agreements;  procedure. 

(a)    The  agreement  shall: 

(1)  State  the  duration  of  the  agreement. 

(2)  Describe  clearly  the  area  or  areas  subject  to  the  agreement. 
The  boundaries  of  such  area  or  areas  may  be  established  at 
such  locations  as  the  participating  cities  shall  agree. 
Thereafter,  any  participating  city  may  follov^  such 
boundaries  in  annexing  any  property,  whether  or  not  such 
boundaries  follow  roads  or  natural  topographical  features. 

(3)  Specify  one  or  more  participating  cities  which  may  not  annex 
the  area  or  areas  described  in  the  agreement. 

(4)  State  the  effective  date  of  the  agreement. 

(5)  Require  each  participating  city  which  proposes  any 
annexation  to  give  written  notice  to  the  other  participating 
city  or  cities  of  the  annexation  at  least  60  days  before  the 
adoption  of  any  annexation  ordinance:  provided,  however, 
that  the  agreement  may  provide  for  a  waiver  of  this  time 
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period  by  the  notified  city. 
(6)  Include  any  other  necessary  or  proper  matter. 
(br^he  written  notice  required  by  subdivision  (a)(5)  of  this  section 
shall  describe  the  area  to  be  annexed  by  a  legible  map,  clearly  and 
accurately  showing  the  boundaries  of  the  area  to  be  annexed  in 
relation  to:  the  area  or  areas  described  pursuant  to  subdivision  (a)(2) 
of  this  section,  roads,  streams  and  any  other  prominent  geographical 
features.    Such  notice  shall  not  be  effective  for  more  than  180  days. 

(c)  No  agreement  may  be  entered  into  under  this  Part  unless  each 
participating  city  has  held  a  public  hearing  on  the  agreement  prior  to 
adopting  the  ordinance  approving  the  agreement.  The  governmg 
boards  of  the  participating  cities  may  hold  a  Joint  public  hearing  if 
desired.  Notice  of  the  public  hearing  or  hearings  shall  be  given  as 
provided  in  G.S.  160A-31(c). 

(d)  Any  agreement  entered  into  under  this  Part  may  be  modified  or 
terminated  by  a  subsequent  agreement  entered  into  by  all  the 
participating  cities  to  that  agreement.  The  subsequent  agreement  shall 
be  approved  by  ordinance  after  a  public  hearing  or  hearings  as 
provided  in  subsection  (c). 

(e)  No  agreement  entered  into  under  this  Part  shall  be  binding 
beyond  three  miles  of  the  primary  corporate  limits  of  a  participating 
city  which  is  permitted  to  annex  the  area  under  the  agreement,  unless 
approved  by  the  board  of  county  commissioners  with  jurisdiction  over 
the  area.  Provided  however,  that  an  area  where  the  agreement  is  not 
binding  because  of  failure  of  the  board  of  county  commissioners  to 
approve  it,  shall  become  subject  to  the  agreement  if  subsequent 
annexation  brings  it  within  three  miles.  The  approval  of  a  board  of 
county  commissioners  shall  be  evidenced  by  a  resolution  adopted  after 
a  public  hearing  as  provided  in  subsection  (c). 

(f)  A  participating  city  may  terminate  an  annexation  agreement 
unilaterally  or  withdraw  itself  from  the  agreement,  by  repealing  the 
ordinance  by  which  it  approved  the  agreement  and  providing  five 
years'  written  notice  to  the  other  participating  cities.  Upon  the 
expiration  of  the  five-year  period,  an  agreement  originally  involving 
only  two  cities  shall  terminate,  and  an  agreement  originally  involving 
more  than  two  cities  shall  terminate  unless  each  of  the  other 
participating  cities  shall  have  adopted  an  ordinance  reaffirming  the 
agreement. 

"§  160A-58.25.  Effect  of  agreement. 

From  and  after  the  effective  date  of  an  agreement,  no  participating 
city  may  adopt  an  annexation  ordinance  as  to  all  or  any  portion  of  an 
area  in  violation  of  the  agreement. 
"  §  I60A-58.26.  Pan  orants  no  annexation  aiiihoriiy. 

Nothing  in  this  Part  shall  be  construed  to  authorize  the  annexation 

279 


CHAPTER  143  Session  Laws  -  1989 

of  any   area    which    is    not   otherwise    subject   to    annexation    under 

applicable  law. 

"§  I60A-58.27.  Relief.      ■  '  ''     '        '  '        '• 

(a)  Each  provision  of  an  agreement  shall  be  binding  upon  the 
respective  parties.  Not  later  than  30  days  following  the  passage  of  an 
annexation  ordinance  concerning  territory  subject  to  an  agreement,  a 
participating  city  which  believes  that  another  participating  city  has 
violated  this  Part  or  the  agreement  may  file  a  petition  in  the  superior 
court  of  the  county  where  any  of  the  territory  proposed  to  be  annexed 
is  located,  seeking  review  of  the  action  of  the  city  alleged  to  have 
violated  this  Part  or  the  agreement. 

(b)  Within  five  days  after  the  petition  is  filed  with  the  court,  the 
petitioning  city  shall  serve  copies  of  the  petition  by  certified  mail, 
return  receipt  requested,  upon  the  respondent  city. 

(c)  Within  15  days  after  receipt  of  the  copy  of  the  petition  for 
review,  or  within  such  additional  time  as  the  court  may  allow,  the 
respondent  city  shall  transmit  to  the  reviewing  court: 

(1)  A  transcript  of  the  portions  of  the  ordinance  or  minute  book 
in  which  the  procedure  for  annexation  has  been  set  forth; 

(2)  A  copy  of  resolutions,  ordinances,  and  any  other  document 
received  or  approved  by  the  respondent  city's  governing 
board  as  part  of  the  annexation  proceeding. 

(d)  The  court  shall  fix  the  date  for  review  of  the  petition  so  that 
review  shall  be  expeditious  and  without  unnecessary  delays.  The 
review  shall  be  conducted  by  the  court  without  a  jury.  The  court  may 
hear  oral  arguments  and  receive  written  briefs,  and  may  take  evidence 
intended  to  show  either: 

(1)  That  the  provisions  of  this  Part  were  not  met;  or 

(2)  That  the  provisions  of  the  agreement  were  not  met. 

(e)  At  any  time  before  or  during  the  review  proceeding,  any 
petitioner  may  apply  to  the  reviewing  court  for  an  order  staying  the 
operation  of  the  annexation  ordinance  pending  the  outcome  of  the 
review.  The  court  may  grant  or  deny  the  stay  in  its  discretion  upon 
such  terms  as  it  deems  proper,  and  it  may  permit  annexation  of  any 
part  of  the  area  described  in  the  ordinance  concerning  which  no 
question  for  review  has  been  raised. 

(f)  Upon  a  finding  that  the  respondent  city  has  not  violated  this 
Part  or  the  agreement,  the  court  may  affirm  the  action  of  the 
respondent  city  without  change.  Upon  a  finding  that  the  respondent 
city  has  violated  this  Part  or  the  agreement,  the  court  may: 

(1)  Remand  to  the  respondent  city's  governing  board  any 
ordinance  adopted  pursuant  to  Parts  2  or  3  of  this  Article,  as 
the  same  exists  now  or  is  hereafter  amended,  for  amendment 
of  the  boundaries,  or  for  such  other  action  as  is  necessary, 
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to  conform  to  the  provisions  of  this  Part  and  the  agreement. 

(2)    Declare    any    annexation    begun    pursuant    to    any    other 

applicable  law  to  be  void.  If  the  respondent  city  shall  fail  to 

take  action  in  accordance  with  the  court  s  instructions  upon 

remand  under  subdivision  (d)(1)  of  this  section  within  three 

months  from   receipt  of  such   instructions,   the  annexation 

proceeding  shall  be  void. 

(g)       Any    participating    city    which    is    a    party    to    the    review 

proceedings  may  appeal  from  the  final  judgment  of  the  superior  court 

under    rules    of   procedure    applicable    in    other    civil    cases.       The 

appealing  party  may  apply  to  superior  court  for  a  stay  in  its  final 

determination,  or  a  stay  of  the  annexation  ordinance,  whichever  shall 

be  appropriate,   pending  the  outcome  of  the  appeal  to  the  appellate 

division;  provided,  that  the  superior  court  may,  with  the  agreement  of 

the  parties,  permit  annexation  to  be  effective  with  respect  to  any  part 

of  the  area  concerning  which  no  appeal  is  being  made  and  which  can 

be  incorporated  into  the  respondent  city  without  regard  to  any  part  of 

the  area  concerning  which  an  appeal  is  being  made. 

(h)  If  part  or  all  of  the  area  annexed  under  the  terms  of  a 
challenged  annexation  ordinance  is  the  subject  of  an  appeal  to  the 
superior  court  or  appellate  division  on  the  effective  date  of  the 
ordinance,  then  the  ordinance  shall  be  deemed  amended  to  make  the 
effective  date  with  respect  to  such  area  the  date  of  the  final  judgment 
of  the  superior  court  or  appellate  division,  whichever  is  appropriate, 
or  the  date  the  respondent  city's  governing  board  completes  action  to 
make  the  ordinance  conform  to  the  court's  instructions  in  the  event  of 
remand. 


(i)  A  participating  city  which  is  prohibited  from  annexing  into  an 
area  under  a  binding  agreement  may  file  a  petition  in  the  superior 
court  where  any  of  the  territory  proposed  to  be  annexed  is  located,  or 
a  response  in  a  proceeding  initiated  by  another  participating  city, 
seeking  permission  to  annex  territory  in  the  area  notwithstanding  the 
agreement.  If  the  territory  qualifies  for  annexation  by  the  city  seeking 
to  annex  it.  the  court  may  enter  an  order  allowing  the  annexation  to 
proceed  with  respect  to  all  or  a  portion  of  the  territory  upon  a  finding 
that  there  is  an  imminent  threat  to  public  health  or  safety  that  can  be 
remedied  only  by  the  city  seeking  annexation.  The  procedural 
provisions  of  this  section  shall  apply  to  proceedings  under  this 
subsection,  so  far  as  applicable. 
"  §  J60A-58.28.  Effect  on  prior  local  ads. 

This  Part  does  not  effect  Chapter  953.  Session  Laws  of  1983, 
Chapter  847,  Session  Laws  of  1985  (1986  Reg.  Sess.).  or  Chapters 
204.  233,  or  1009.  Session  Laws  of  1987.  authorizing  annexation 
agreements,  but  any  city  which  is  authorized  to  enter  into  agreements 
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by  one  of  those  acts  may  enter  into  future  agreements  either  under 
such  act  or  this  Part. " 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

S.B.  221  CHAPTER  144 

AN  ACT  TO  PROVIDE  THAT  IT  IS  UNLAWFUL  TO  GIVE  OR 
CHANGE  A  STUDENT'S  GRADE  IN  EXCHANGE  FOR  AN 
ITEM  OF  VALUE  OR  MONEY.  j 

The  General  Assembly  of  North  Carolina  enacts:  '■:■  .\.'  • 

Section  1.      G.S.  14-118.2  reads  as  rewritten: 
"§  14-118.2.  Assisting,  etc.,  in  obtaining  academic  credit  by  fraudulent 
means. 

(a)  It  shall  be  unlawful  for  any  person,  firm,  corporation  or 
association  to  assist  any  student,  or  advertise,  offer  or  attempt  to  assist 
any  student,  in  obtaining  or  in  attempting  to  obtain,  by  fraudulent 
means,  any  academic  credit,  grade  or  test  score,  or  any  diploma, 
certificate  or  other  instrument  purporting  to  confer  any  literary, 
scientific,  professional,  technical  or  other  degree  in  any  course  of 
study  in  any  university,  college,  academy  or  other  educational 
institution.  The  activity  prohibited  by  this  subsection  includes,  but  is 
not  limited  to.  preparing  or  advertising,  offering,  or  attempting  to 
prepare  a  term  paper,  thesis,  or  dissertation  for  another  and  another; 
impersonating  or  advertising,  offering  or  attempting  to  impersonate 
another  in  taking  or  attempting  to  take  an  examination,  examination; 
and  the  giving  or  changing  of  a  grade  or  test  score  or  offering  to  give 
or  change  a  grade  or  test  score  in  exchange  for  an  article  of  value  or 
money. 

(b)  Any  person,  firm,  corporation  or  association  violating  any  of  the 
provisions  of  this  section  shall  be  guilty  of  a  misdemeanor  punishable 
by  a  fine  not  to  exceed  five  hundred  dollars  ($500.00),  imprisonment 
for  not  more  than  six  months,  or  both.  Provided,  This  section 
includes  the  acts  of  a  teacher  or  other  school  official;  however,  the 
provisions  of  this  section  shall  not  apply  to  the  acts  of  one  student  in 
assisting  another  student  as  herein  defined  if  the  former  is  duly 
registered  in  an  educational  institution  in  North  Carolina  and  is 
subject  to  the  disciplinary  authority  thereof" 

Sec.  2.  This  act  shall  become  effective  October  1.  1989.  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 
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SB.  414  CHAPTER  145 

AN      ACT      TO      CHANGE      THE      NAME      OF      ALCOHOLIC 
REHABILITATION  CENTERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  122C-l81(a)  reads  as  rewritten: 
"(a)    Except   as    provided    in    subsection    (b)    of  this    section,    the 
Secretary  shall  operate  the  following  facilities: 

(1)  For  the  mentally  ill: 
a.    Cherry  Hospital; 

h.    Dorothea  Dix  Hospital; 

c.  John  Umstead  Hospital;  and 

d.  Broughton  Hospital;  and 

(2)  For  the  mentally  retarded: 

a.  Caswell  Center; 

b.  O'Berry  Center;  .  ' 

c.  Murdoch  Center; 

d.  Western  Carolina  Center;  and 

e.  Black  Mountain  Center;  and 

(3)  For  substance  abusers: 

a.  Walter   B.    Jones   x^Xlcoholic   P>ehabilitation   Alcohol   and 
Drug  Abuse  Treatment  Center  at  Greenville; 

b.  Alcoholic — Rehabilitation     Alcohol     and     Drug     Abuse 
Treatment  Center  at  Butner;  and 

c.  Alcoholic — Rehabilitation     Alcohol     and     Drug     Abuse 
Treatment  Center  at  Black  Mountain;  and 

(4)  As  special  care  facilities: 

a.  Wilson  Special  Care  Center;  . 

b.  Whitaker  School;  and 

c.  Wright  School." 

Sec.  2.     G.S.  143-117  reads  as  rewritten: 
"§  143-117.    Institutions  included. 

All  persons  admitted  to  the  following  institutions  operated  by  the 
Department  of  Human  Resources  are  required  to  pay  the  actual  cost  of 
their  care,  treatment,  training  and  maintenance  at  these  institutions: 
regional  psychiatric  hospitals,  special  care  centers,  regional  mental 
retardation  centers,  schools  for  emotionally  disturbed  children,  and 
alcoholic  rehabilitation  alcohol  and  drug  abuse  treatment  centers. " 

Sec.  3.     G.S.  143-117.1  reads  as  rewritten: 
"§  143-1 1 7. 1.    Definitions. 

As  used  in  this  Article,  the  following  terms  have  the  meaning 
specified  unless  the  content  clearly  implies  otherwise: 

(1)     'Care'     means     care,     treatment,     training,     maintenance. 
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habilitation    and    rehabilitation    of    a    person    admitted    to 
institutions  covered  by  this  Article. 

(2)  'Department'  means  the  Department  of  Human  Resources. 

(3)  'Persons  admitted'  means  clients  of  regional  psychiatric 
hospitals.  State  special  care  centers,  regional  mental 
retardation  centers,  schools  for  emotionally  disturbed 
children,  and  alcoholic  rehabilitation  centers,  alcohol  and 
drug  abuse  treatment  centers,  including  clients  who  may  be 
treated  on  an  outpatient  basis. 

(4)  'Secretary'  means  the  Secretary  of  Human  Resources." 
Sec.  4.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

S.B.  476  CHAPTER  146 

AN  ACT  TO  CODIFY  THE  JOINT  RESOLUTION  ACCEPTING 
PROPERTIES  IN  THE  STATE  NATURE  AND  HISTORIC 
PRESERVE,  TO  REMOVE  CERTAIN  LAND  FROM  JOCKEY'S 
RIDGE  STATE  PARK  AND  MORROW  MOUNTAIN  STATE 
PARK  FROM  THE  STATE  NATURE  AND  HISTORIC 
PRESERVE,  AND  TO  REPEAL  TWO  STATUTES 
CONCERNING  THAT  PRESERVE. 

Whereas,  Article  XIV.  Section  5  of  the  North  Carolina 
Constitution  authorizes  the  dedication  of  State  and  local  government 
properties  as  part  of  the  State  Nature  and  Historic  Preserve,  upon 
acceptance  by  resolution  adopted  by  a  vote  of  three-fifths  of  the 
members  of  each  house  of  the  General  Assembly  and  removal  of 
properties  from  that  Preserve  by  law  adopted  by  three-fifths  of  the 
members  of  each  house  of  the  General  Assembly;  Now,  therefore, 

The  General  Assembly  of  Norlh  Carolina  enacts:        '    ■■'    - 

Section  1.  The  Attorney  General's  Division  of  Legislative 
Drafting  and  Codification  of  Statutes  is  directed  to  recodify  any  joint 
resolution  dedicating  properties  to  the  State  Nature  and  Historic 
Preserve  adopted  by  the  General  Assembly,  pursuant  to  Article  XIV  of 
the  State  Constitution,  as  an  amendment  of  or  a  replacement  for  G.S. 
143-260.10. 

Sec.  2.  The  following  parcels  or  tracts  of  land  are  removed, 
pursuant  to  Article  XIV  (5)  of  the  State  Constitution,  from  the  State 
Nature  and  Historic  Preserve: 

(1)  That  certain  tract  or  parcel  of  land  at  Jockey's  Ridge  State 
Park     in     Dare     County.     Nags     Head     Township     more 
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particularly  described  as  follows:  BEGINNING  at  a  point 
which  is  located  north  39°  07'  08"  67.86  feet  from  an  iron 
pipe  having  a  NC  coordinate  value  of  X-2996057.363  and 
Y-823796.892.  running  from  said  beginning  point  south 
39°  07'  08"  15  feet  to  an  iron  pipe;  thence  north  49°  10' 
51"  east  47.98  feet  to  an  iron  pipe  in  the  edge  of  the  right- 
of-way  of  the  U.S.  158  Bypass;  thence  southeasterly  along 
the  aforementioned  right-of-way  15  feet  to  a  point;  thence 
south  49°  10'  51"  west  47.98  feet  to  the  point  of  beginning 
and  containing  719.7  square  feet  more  or  less,  and  as  drawn 
out  by  the  Design  and  Development  Section  of  the  Division 
of  Parks  and  Recreation  on  a  map  dated  November  8.  1988. 

(2)  That  certain  tract  or  parcel  of  land  at  Morrow  Mountain 
State  Park  in  Stanly  County.  North  Albemarle  Township, 
containing  0.303  acres,  more  or  less,  as  surveyed  and 
platted  by  Thomas  W.  Harris  R.L.S.,  on  a  map  dated 
August  27,  1988,  reference  to  which  is  hereby  made  for  a 
more  complete  description. 

Sec.  3.     G.S.  143-260.  lOA  is  repealed. 

Sec.  4.     G.S.  143-260. lOB  is  repealed. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May.  1989. 

SB.  477  CHAPTER  147 

AN  ACT  TO  AUTHORIZE  UNION  COUNTY  TO  COLLECT 
SEWERAGE  CONNECTION  AND  USE  CHARGES  FOR  THE 
TOWNS  OF  INDIAN  TRAIL  AND  STALLINGS  BY  THE  SAME 
METHOD  AS  IT  COLLECTS  AD  VALOREM  TAXES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  General  Assembly  ratifies  the  actions  of  the 
Towns  of  Indian  Trail  and  Stallings  in  authorizing  Union  County  to 
collect  sewer  connection  fees  and  sewer  usage  charges  which  have 
been  and  which  are  to  be  charged  in  connection  with  the  construction 
and  operation  of  the  municipal  sewage  systems  of  the  Towns  of  Indian 
Trail  and  Stallings. 

Sec.  2.  Union  County  may  treat  such  sewer  connection  and 
sewer  usage  charges,  rates,  rents,  or  fees  as  have  been  and  are  to  be 
assessed  to  persons  legally  responsible  for  their  payment,  which  have 
not  been  paid  for  more  than  60  days  after  they  become  delinquent,  as 
if  they  were  a  tax  due  to  Union  County,  and  Union  County  may 
proceed    to   collect   the   amount   due   through    the    levy   on    tangible 
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personal  property  under  G.S.  105-367  or  attachment  or  garnishment 
as  set  out  in  G.S.  105-368. 

Sec.  3.  This  act  applies  only  to  the  Towns  of  Indian  Trail  and 
Stallings  and  to  Union  County. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

S.B.  523  CHAPTER  148 

AN  ACT  TO  AUTHORIZE  FULLY  CERTIFIED  LOCAL  AIR 
POLLUTION  CONTROL  PROGRAMS  TO  CERTIFY 
POLLUTION  CONTROL  EQUIPMENT  FOR  TAX  PURPOSES. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-122  reads  as  rewritten: 
"§    105-122.       Franchise    or  privilege    tax    on    domestic   and  foreign 
corporations. 

(a)  Every  corporation,  domestic  and  foreign,  incorporated,  or,  by 
an  act,  domesticated  under  the  laws  of  this  State  or  doing  business  in 
this  State,  except  as  otherwise  provided  in  this  Article  or  schedule, 
shall,  on  or  before  the  fifteenth  day  of  the  third  month  following  the 
end  of  its  income  year,  annually,  make  and  deliver  to  the  Secretary  of 
Revenue  in  such  form  as  he  may  prescribe  a  full,  accurate  and 
complete  report  and  statement  signed  by  either  its  president, 
vice-president,  treasurer,  assistant  treasurer,  secretary  or  assistant 
secretary,  containing  such  facts  and  information  as  may  be  required 
by  the  Secretary  of  Revenue  as  shown  by  the  books  and  records  of  the 
corporation  at  the  close  of  such  income  year. 

There  shall  be  annexed  to  the  return  required  by  this  subsection  the 
affirmation  of  the  officer  signing  the  return  in  the  following  form: 
'Under  penalties  prescribed  by  law,  I  hereby  affirm  that  to  the  best  of 
my  knowledge  and  belief  this  return,  including  any  accompanying 
schedules  and  statements,  is  true  and  complete.  If  prepared  by  a 
person  other  than  taxpayer,  his  affirmation  is  based  on  all  information 
of  which  he  has  any  knowledge.' 

(b)  Every  such  corporation  taxed  under  this  section  shall  determine 
the  total  amount  of  its  issued  and  outstanding  capital  stock,  surplus 
and  undivided  profits;  no  reservation  or  allocation  from  surplus  or 
undivided  profits  shall  be  allowed  other  than  for  definite  and  accrued 
legal  liabilities,  except  as  herein  provided;  taxes  accrued,  dividends 
declared  and  reserves  for  depreciation  of  tangible  assets  as  permitted 
for  income  tax  purposes  shall  be  treated  as  deductible  liabilities.  There 
shall  also  be  treated  as  a  deductible  liability  reserves  for  the  entire  cost 
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of  any  air-cleaning  device  or  sewage  or  waste  treatment  plant, 
including  waste  lagoons,  and  pollution  abatement  equipment  purchased 
or  constructed  and  installed  which  reduces  the  amount  of  air  or  water 
pollution  resulting  from  the  emission  of  air  contaminants  or  the 
discharge  of  sewage  and  industrial  wastes  or  other  polluting  materials 
or  substances  into  the  outdoor  atmosphere  or  streams,  lakes,  or  rivers, 
upon  condition  that  the  corporation  claiming  such  deductible  liability 
shall  furnish  to  the  Secretary  a  certificate  from  the  Department  of 
Natural  Resources  and  Community  Development  or  from  a  local  air 
pollution  control  program  for  air-cleaning  devices  located  in  an  area 
where  the  Environmental  Management  Commission  has  certified  a 
local  air  pollution  control  program  pursuant  to  G.S.  143-215.112 
certifying  that  -said-  the  Environmental  Management  Commission  or 
local  air  pollution  control  program  has  found  as  a  fact  that  the  air- 
cleaning  device,  waste  treatment  plant  or  pollution  abatement 
equipment  purchased  or  constructed  and  installed  as  above  described 
has  actually  been  constructed  and  installed  and  that  such  plant  or 
equipment  complies  with  the  requirements  of  -said  the  Environmental 
Management  Commission  or  local  air  pollution  control  program  with 
respect  to  such  devices,  plants  or  equipment,  that  such  device,  plant  or 
equipment  is  being  effectively  operated  in  accordance  with  the  terms 
and  conditions  set  forth  in  the  permit,  certificate  of  approval,  or  other 
document  of  approval  issued  by  the  Environmental  Management 
Commission  or  local  air  pollution  control  program  and  that  the 
primary  purpose  thereof  is  to  reduce  air  or  water  pollution  resulting 
from  the  emission  of  air  contaminants  or  the  discharge  of  sewage  and 
waste  and  not  merely  incidental  to  other  purposes  and  functions.  The 
cost  of  purchasing  and  installing  equipment  or  constructing  facilities 
for  the  purpose  of  recycling  or  resource  recovering  of  or  from  solid 
waste  or  for  the  purpose  of  reducing  the  volume  of  hazardous  waste 
generated  shall  be  treated  as  deductible  for  the  purposes  of  this  section 
upon  condition  that  the  corporation  claiming  such  deductible  liability 
shall  furnish  to  the  Secretary  a  certificate  from  the  Department  of 
Human  Resources  certifying  that  the  Department  of  Human  Resources 
has  found  as  a  fact  that  the  equipment  or  facility  has  actually  been 
purchased,  installed  or  constructed,  that  it  is  in  conformance  with  all 
rules  and  regulations  of  the  Department  of  Human  Resources,  and  the 
recycling  or  resource  recovering  is  the  primary  purpose  of  the  facility 
or  equipment.  The  cost  of  constructing  facilities  of  any  private  or 
public  utility  built  for  the  purpose  of  providing  sewer  service  to 
residential  and  outlying  areas  shall  be  treated  as  deductible  for  the 
purposes  of  this  section;  the  deductible  liability  allowed  by  this  section 
shall  apply  only  with  respect  to  such  pollution  abatement  plants  or 
equipment   constructed    or    installed    on    or    after   January    1.    1955. 
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Treasury  stock  shall  not  be  considered  in  computing  the  capital  stock, 
surplus  and  undivided  profits  as  the  basis  for  franchise  tax.  but  shall 
be  excluded  proportionately  from  said  capital  stock,  surplus  and 
undivided  profits  as  the  case  may  be  upon  the  basis  and  to  the  extent 
of  the  cost  thereof.  In  the  case  of  an  international  banking  facility, 
the  capital  base  shall  be  reduced  by  the  excess  of  the  amount  as  of  the 
end  of  the  taxable  year  of  all  assets  of  an  international  banking  facility 
which  are  employed  outside  the  United  States  over  liabilities  of  the 
international  banking  facility  owed  to  foreign  persons.  For  purposes 
of  such  reduction,  foreign  persons  shall  have  the  same  meaning  as 
defined  in  G.S.  105-130. 5(b)  (13)d. 

Every  corporation  doing  business  in  this  State  which  is  a  parent, 
subsidiary,  or  affiliate  of  another  corporation  shall  add  to  its  capital 
stock,  surplus  and  undivided  profits  all  indebtedness  owed  to  or 
endorsed  or  guaranteed  by  a  parent,  subsidiary  or  affiliated 
corporation  as  a  part  of  its  capital  used  in  its  business  and  as  a  part  of 
the  base  for  franchise  tax  under  this  section.  The  term  'indebtedness' 
as  used  in  this  paragraph  shall  include  all  loans,  credits,  goods, 
supplies  or  other  capital  of  whatsoever  nature  furnished  by  a  parent, 
subsidiary,  or  affiliated  corporation.  The  terms  'parent."  'subsidiary,' 
and  'affiliate'  as  used  in  this  paragraph  shall  have  the  meaning 
specified  in  G.S.  105-130.6.  If  any  part  of  the  capital  of  the  creditor 
corporation  is  capital  borrowed  from  a  source  other  than  a  parent, 
subsidiary  or  affiliate,  the  debtor  corporation,  which  is  required  under 
this  paragraph  to  include  in  its  tax  base  the  amount  of  debt  by  reason 
of  being  a  parent,  subsidiary,  or  affiliate  of  the  said  creditor 
corporation,  may  deduct  from  the  debt  thus  included  a  proportionate 
part  determined  on  the  basis  of  the  ratio  of  such  borrowed  capital  as 
above  specified  of  the  creditor  corporation  to  the  total  assets  of  the  said 
creditor  corporation.  Further,  in  case  the  creditor  corporation  as 
above  specified  is  also  taxable  under  the  provisions  of  this  section, 
such  creditor  corporation  shall  be  allowed  to  deduct  from  the  total  of 
its  capital,  surplus  and  undivided  profits  the  amount  of  any  debt  owed 
to  it  by  a  parent,  subsidiary  or  affiliated  corporation  to  the  extent  that 
such  debt  has  been  included  in  the  tax  base  of  said  parent,  subsidiary 
or  affiliated  debtor  corporation  reporting  for  taxation  under  the 
provisions  of  this  section. 

(c)  (1)  After  ascertaining  and  determining  the  amount  of  its 
capital  stock,  surplus  and  undivided  profits,  as  provided 
herein,  every  corporation  permitted  to  allocate  and 
apportion  its  net  income  for  income  tax  purposes  under 
the  provisions  of  Article  4  of  this  Chapter  shall  apportion 
said  capital  stock,  surplus  and  undivided  profits  to  this 
State     through     use     of     the     fraction     computed     for 

288 


Session  Laws-  1989  CHAPTER  148 

apportionment  of  its  business  income  under  said  Article. 
Provided,  that  although  a  corporation  is  authorized  by  the 
Tax  Review  Board  to  apportion  its  business  income  by  use 
of  an  alternative  formula  or  method,  the  corporation  may 
not  use  such  alternative  formula  or  method  for 
apportioning  its  capital  stock,  surplus  and  undivided 
profits  unless  specifically  authorized  to  do  so  by  order  of 
the  Tax  Review  Board. 

Provided,  further,  that  a  corporation  which  is  required  to 
pay  an  income  tax  to  this  State  on  its  entire  net  income 
shall  apportion  its  entire  capital  stock,  surplus  and 
undivided  profits  to  this  State. 
(2)  If  any  corporation  believes  that  the  method  of  allocation  or 
apportionment  hereinbefore  described  as  administered  by 
the  Secretary  of  Revenue  has  operated  or  will  so  operate 
as  to  subject  it  to  taxation  on  a  greater  portion  of  its 
capital  stock,  surplus  and  undivided  profits  than  is 
reasonably  attributable  to  business  within  the  State,  it  shall 
be  entitled  to  file  with  the  Tax  Review  Board  a  petition 
setting  forth  the  facts  upon  which  its  belief  is  based  and 
its  argument  with  respect  to  the  application  of  the 
allocation  formula.  This  petition  shall  be  filed  in  such 
form  and  within  such  time  as  the  Tax  Review  Board  may 
prescribe.  The  Board  shall  grant  a  hearing  thereon.  At 
least  three  members  of  the  Tax  Review  Board  shall  attend 
any  hearing  pursuant  to  such  petition.  In  such  cases  the 
Tax  Review  Board's  membership  shall  be  augmented  by 
the  addition  of  the  Secretary  of  Revenue,  who  shall  sit  as 
a  member  of  said  Board  with  full  power  to  participate  in 
its  deliberations  and  decisions  with  respect  to  petitions 
filed  under  the  provisions  of  this  section.  An  informal 
record  containing  in  substance  the  evidence,  contentions 
and  arguments  presented  at  the  hearing  shall  be  made. 
All  members  of  the  augmented  Tax  Review  Board  shall 
consider  such  evidence,  contentions  and  arguments,  and 
the  decision  thereon  shall  be  made  by  a  majority  vote  of 
the  augmented  Board.  If  the  Board  shall  find  that  the 
application  of  the  allocation  formula  subjects  the 
corporation  to  taxation  on  a  greater  portion  of  its  capital 
stock,  surplus  and  undivided  profits  than  is  reasonably 
attributable  to  its  business  within  this  State: 
a.  If  the  corporation  shall  employ  in  its  books  of 
account  a  detailed  allocation  of  receipts  and 
expenditures    which    reflects    more   clearly    than    the 
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■■  applicable  allocation  formula  or  alternative  formulas 

'  -        prescribed  by  this  section  the  portion  of  the  capital 

stock,  surplus  and  undivided  profits  attributable  to  the 

'        •     business  within  this  State,  application  for  permission 

to    base   the    return    upon    the   taxpayer's    books    of 

■  account    shall    be    considered    by    the    Tax    Review 

Board.  The  Board  shall  be  authorized  to  permit  such 

separate  accounting  method   in   lieu  of  applying  the 

applicable  allocation  formula  if  the  Board  deems  such 

'.  method  proper  as  best  reflecting  the  portion  of  the 

capital      stock,      surplus      and      undivided      profits 

attributable  to  this  State. 

b.    If  the  corporation  shall  show  that  any  other  method 

of  allocation  than  the  applicable  allocation  formula  or 

alternative  formulas  prescribed  by  this  section  reflects 

more  clearly  the  portion  of  the  capital  stock,  surplus 

and    undivided    profits    attributable    to   the    business 

within  this  State,  application  for  permission  to  base 

the     return     upon     such     other     method     shall     be 

'  considered  by  the  Tax  Review  Board.  The  application 

shall  be  accompanied  by  a  statement  setting  forth  in 

detail,  with  full  explanations,  the  method  the  taxpayer 

believes  will   more  nearly  reflect  the  portion  of  its 

capital      stock.      surplus      and      undivided      profits 

attributable  to  the  business  within  this  State.  If  the 

Board  shall  conclude  that  the  allocation  formula  and 

the   alternative   formulas   prescribed   by   this   section 

allocate  to  this  State  a  greater  portion  of  the  capital 

I  ,    stock,      surplus     and     undivided     profits     of     the 

'     corporation  than  is  reasonably  attributable  to  business 

within    this    State,    it   shall    determine   the   allocable 

portion   by  such  other  method  as  it  shall  find  best 

calculated   to   assign    to   this   State   for   taxation   the 

portion  reasonably  attributable  to  its  business  within 

this  State. 

There  shall  be  a  presumption  that  the  appropriate  allocation  formula 

reasonably   attributes   to   this   State   the   portion   of  the  corporation's 

capital  stock,  surplus  and  undivided  profits  reasonably  attributable  to 

its    business    in    this    State    and    the    burden    shall    rest    upon    the 

corporation  to  show  the  contrary.  The  relief  herein  authorized  shall  be 

granted  by  the  Board  only  in  cases  of  clear,  cogent  and  convincing 

proof  that  the  petitioning  taxpayer  is  entitled  thereto.  No  corporation 

shall  use  any  alternative  formula  or  method  other  than  the  applicable 

allocation  formula  provided  by  statute  in  making  a  franchise  tax  report 
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or  return  to  this  State  except  upon  order  in  writing  of  the  Board  and 
any  return  in  which  any  alternative  formula  or  other  method  other 
than  the  applicable  allocation  formula  prescribed  by  statute  is  used 
without  the  permission  of  the  Board,  shall  not  be  a  lawful  return. 

When  the  Board  determines,  pursuant  to  the  provisions  of  this 
Article,  that  an  alternative  formula  or  other  method  more  accurately 
reflects  the  portion  of  the  capital  stock,  surplus  and  undivided  profits 
allocable  to  North  Carolina  and  renders  its  decision  with  regard 
thereto,  the  corporation  shall  allocate  its  capital  stock,  surplus  and 
undivided  profits  for  future  years  in  accordance  with  such 
determination  and  decision  of  the  Board  so  long  as  the  conditions 
constituting  the  basis  upon  which  the  decision  was  made  remain 
unchanged  or  until  such  time  as  the  business  method  of  operation  of 
the  corporation  changes.  Provided,  however,  that  the  Secretary  of 
Revenue  may,  in  his  discretion,  with  respect  to  any  subsequent  year, 
require  the  corporation  to  furnish  information  relating  to  its  property, 
operations  and  activities. 

A  corporation  which  proposes  to  do  business  in  this  State  may  file  a 
petition  with  the  Board  setting  forth  the  facts  upon  which  it  contends 
that  the  applicable  allocation  formula  will  allocate  a  greater  portion  of 
the  corporation's  capital  stock,  surplus  and  undivided  profits  to  North 
Carolina  than  will  be  reasonably  attributable  to  its  proposed  business 
within  the  State.  Upon  a  proper  showing  in  accordance  with  the 
procedure  described  above  for  determination  by  the  Board,  the  Board 
may  authorize  such  corporation  to  allocate  its  capital  stock,  surplus 
and  undivided  profits  to  North  Carolina  on  the  basis  prescribed  by  the 
Board  under  the  provisions  of  this  section  for  such  future  years  as  the 
conditions  constituting  the  basis  upon  which  the  Board's  decision  is 
made  remain  unchanged  and  the  business  operations  of  the 
corporation  continue  to  conform  to  the  statement  of  proposed  methods 
of  business  operations  presented  by  the  corporation  to  the  Board. 

When  the  Secretary  of  Revenue  asserts  liability  under  the  formula 
adjustment  decision  of  the  Tax  Review  Board,  an  aggrieved  taxpayer 
may  pay  the  tax  under  protest  and  bring  a  civil  action  for  recovery 
under  the  provisions  of  G.S.  105-  241.4. 

(3)  The  proportion  of  the  total  capital  stock,  surplus  and 
undivided  profits  of  each  such  corporation  so  allocated 
shall  be  deemed  to  be  the  proportion  of  the  total  capital 
stock,  surplus  and  undivided  profits  of  each  such 
corporation  used  in  connection  with  its  business  in  this 
State  and  liable  for  annual  franchise  tax  under  the 
provisions  of  this  section, 
(d)  After  determining  the  proportion  of  its  total  capital  stock, 
surplus   and    undivided   profits   as   set   out   in   subsection    (c)   of  this 
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section,  which  amount  so  determined  shall  in  no  case  be  less  than 
fifty-five  percent  (55%)  of  the  appraised  value  as  determined  for  ad 
valorem  taxation  of  all  the  real  and  tangible  personal  property  in  this 
State  of  each  such  corporation  plus  the  total  appraised  value  of 
intangible  property  returned  for  taxation  of  intangible  personal 
property  as  herein  specified  nor  less  than  its  total  actual  investment  in 
tangible  property  in  this  State,  every  corporation  taxed  under  this 
section  shall  annually  pay  to  the  Secretary  of  Revenue,  at  the  time  the 
report  and  statement  are  due.  a  franchise  or  privilege  tax,  which  is 
hereby  levied  at  the  rate  of  one  dollar  and  fifty  cents  ($1.50)  per  one 
thousand  dollars  ($1,000)  of  the  total  amount  of  capital  stock,  surplus 
and  undivided  profits  as  herein  provided.  The  tax  imposed  in  this 
section  shall  in  no  case  be  less  than  twenty-five  dollars  ($25.00)  and 
shall  be  for  the  privilege  of  carrying  on,  doing  business,  and/or  the 
continuance  of  articles  of  incorporation  or  domestication  of  each  such 
corporation  in  this  State.  Appraised  value  of  tangible  property 
including  real  estate  shall  be  the  ad  valorem  valuation  for  the  calendar 
year  next  preceding  the  due  date  of  the  franchise  tax  return.  Appraised 
value  of  intangible  property  shall  be  the  total  gross  valuation  required 
to  be  reported  for  intangible  tax  purposes  on  April  15  coincident  with 
or  next  preceding  the  due  date  of  the  franchise  tax  return.  The  term 
'total  actual  investment  in  tangible  property'  as  used  in  this  section 
shall  be  construed  to  mean  the  total  original  purchase  price  or 
consideration  to  the  reporting  taxpayer  of  its  tangible  properties, 
including  real  estate,  in  this  State  plus  additions  and  improvements 
thereto  less  reserve  for  depreciation  as  permitted  for  income  tax 
purposes,  and  also  less  any  indebtedness  incurred  and  existing  by 
virtue  of  the  purchase  of  any  real  estate  and  any  permanent 
improvements  made  thereon.  In  computing  'total  actual  investment  in 
tangible  personal  property'  there  shall  also  be  deducted  reserves  for 
the  entire  cost  of  any  air-cleaning  device  or  sewage  or  waste  treatment 
plant,  including  waste  lagoons,  and  pollution  abatement  equipment 
purchased  or  constructed  and  installed  which  reduces  the  amount  of 
air  or  water  pollution  resulting  from  the  emission  of  air  contaminants 
or  the  discharge  of  sewage  and  industrial  wastes  or  other  polluting 
materials  or  substances  into  the  outdoor  atmosphere  or  into  streams, 
lakes,  or  rivers,  upon  condition  that  the  corporation  claiming  such 
deduction  shall  furnish  to  the  Secretary  a  certificate  from  the 
Department  of  Natural  Resources  and  Community  Development  or 
from  a  local  air  pollution  control  program  for  air-cleaning  devices 
located  in  an  area  where  the  Environmental  Management  Commission 
has  certified  a  local  air  pollution  control  program  pursuant  to  G.S. 
143-215. 1 12  certifying  that  said  Department  or  local  air  pollution 
control  program  has  found  as  a  fact  that  the  air-cleaning  device,  waste 
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treatment  plant  or  pollution  abatement  equipment  purchased  or 
constructed  and  installed  as  above  described  has  actually  been 
constructed  and  installed  and  that  such  device,  plant  or  equipment 
complies  with  the  requirements  of  said  the  Environmental 
Management  Commission  or  local  air  pollution  control  program  with 
respect  to  such  devices,  plants  or  equipment,  that  such  device,  plant  or 
equipment  is  being  effectively  operated  in  accordance  with  the  terms 
and  conditions  set  forth  in  the  permit,  certificate  of  approval,  or  other 
document  of  approval  issued  by  the  Environmental  Management 
Commission  or  local  air  pollution  control  program  and  that  the 
primary  purpose  thereof  is  to  reduce  air  or  water  pollution  resulting 
from  the  emission  of  air  contaminants  or  the  discharge  of  sewage  and 
waste  and  not  merely  incidental  to  other  purposes  and  functions.  The 
cost  of  constructing  facilities  of  any  private  or  public  utility  built  for 
the  purpose  of  providing  sewer  service  to  residential  and  outlying 
areas  shall  be  treated  as  deductible  for  the  purposes  of  this  section:  the 
deductible  liability  allowed  by  this  section  shall  apply  only  with  respect 
to  such  pollution  abatement  plants  or  equipment  constructed  or 
installed  on  or  after  January  1 .  1955. 

In  determining  the  total  tax  payable  by  any  corporation  under  this 
section,  there  shall  be  allowed  as  a  credit  on  such  tax  the  amount  of 
the  credit  authorized  by  Division  V  of  Article  4  of  this  Chapter. 

(e)  Any  corporation  which  changes  its  income  year,  and  files  a 
'short  period'  income  tax  return  pursuant  to  G.S.  105-130.15  shall 
file  a  franchise  tax  return  in  accordance  with  the  provisions  of  this 
section  in  the  manner  and  as  of  the  date  specified  in  subsection  (a)  of 
this  section.  Such  corporation  shall  be  entitled  to  deduct  from  the  total 
franchise  tax  computed  (on  an  annual  basis)  on  such  return  the 
amount  of  franchise  tax  previously  paid  which  is  applicable  to  the 
period  subsequent  to  the  beginning  of  the  new  income  year. 

(0  The  report,  statement  and  tax  required  by  this  section  shall  be 
in  addition  to  all  other  reports  required  or  taxes  levied  and  assessed  in 
this  State. 

(g)  Counties,  cities  and  towns  shall  not  levy  a  franchise  tax  on 
corporations  taxed  under  this  section." 

Sec.  2.     G.S.  105-130.10  reads  as  rewritten: 
"§   105-130.10.     Amortization  of  air-cleaning  devices,  waste  treatment 
facilities  and  recycling  facilities. 

In  lieu  of  any  depreciation  allowance,  at  the  option  of  the 
corporation,  a  deduction  shall  be  allowed  for  the  amortization,  based 
on  a  period  of  60  months,  of  the  cost  of: 

(1)  Any  air-cleaning  device,  sewage  or  waste  treatment  plant, 
including  waste  lagoons,  and  pollution  abatement 
equipment  purchased  or  constructed  and  installed  which 
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reduces   the   amount  of  air  or  water  pollution   resulting 
from  the  emission  olair  contaminants  or  the  discharge  of 
:■.  D    .         sewage,   industrial  waste,  or  other  polluting  materials  or 
substances  into  the  outdoor  atmosphere  or  streams,  lakes, 
;  rivers,  or  coastal  waters.  The  deduction  provided  herein 

shall  apply  also  to  the  facilities  or  equipment  of  private  or 
,  ..  public  utilities  built  and  installed  primarily  for  the  purpose 

-=sr:  of  providing    sewer    service   to    residential    and   outlying 

.; .   •  V  areas.  The  deduction  provided  for  in  this  subdivision  shall 

be  allowed  by  the  Secretary  of  Revenue  only  upon  the 
condition  that  the  corporation  claiming  such  allowance 
shall  furnish  to  the  Secretary  a  certificate  from  the 
Department  of  Natural  Resources  and  Community 
Development  or  from  a  local  air  pollution  control  program 
for  air-cleaning  devices  located  in  an  area  where  the 
Environmental  Management  Commission  has  certified  a 
local  air  pollution  control  program  pursuant  to  G.S. 
143-215.1 12  certifying  that  the  Environmental 
Management  Commission  or  local  air  pollution  control 
program  has  found  as  a  fact  that  the  air-cleaning  device, 
waste  treatment  plant  or  other  pollution  abatement 
equipment  purchased  or  constructed  and  installed  as  above 
described  has  actually  been  constructed  and  installed  and 
that  such  construction,  plant  or  equipment  complies  with 
I  the  requirements  of  -said  _the  Environmental  Management 
Commission  or  local  air  pollution  control  program  with 
I  respect  to  such  devices,  construction,  plants  or  equipment, 
that  such  device,  plant  or  equipment  is  being  effectively 
operated  in  accordance  with  the  terms  and  conditions  set 
forth  in  the  permit,  certificate  of  approval,  or  other 
document  of  approval  issued  by  the  Environmental 
Management  Commission  or  local  air  pollution  control 
program .  and  that  the  primary  purpose  thereof  is  to 
reduce  air  or  water  pollution  resulting  from  the  emission 
of  air  contaminants  or  the  discharge  of  sewage  and  waste 
and  not  merely  incidental  to  other  purposes  and  functions. 
(2)  Purchasing  and  installing  equipment  or  constructing 
facilities  for  the  purpose  of  recycling  or  resource 
recovering  of  or  from  solid  waste,  or  for  the  purpose  of 
reducing  the  volume  of  hazardous  waste  generated.  The 
deduction  provided  for  in  this  subdivision  shall  be  allowed 
by  the  Secretary  of  Revenue  only  upon  the  condition  that 
the  corporation  claiming  such  allowance  shall  furnish  to 
the  Secretary  a  certificate  from  the  Department  of  Human 
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Resources    certifying    that    the    Department    of    Human 
Resources    has    found    as   a   fact   that   the   equipment   or 
facility     has     actually     been     purchased,     installed     or 
constructed,  that  it  is  in  conformance  with  all  rules  and 
regulations  of  the  Department  of  Human  Resources,  and 
that    recycling    or    resource    recovering    is    the    primary 
purpose  of  the  facility  or  equipment." 
Sec.  3.     G.S.  105-147(13)  reads  as  rewritten: 
"(13)      In    lieu   of  any  depreciation   allowance  pursuant  to  this 
section,  at  the  option  of  the  taxpayer,  an  allowance  with  respect  to  the 
amortization,  based  on  a  period  of  60  months,  of  the  cost  of: 

a.     Any  air-cleaning  device,  sewage  or  waste  treatment 
plant,      including     waste     lagoons     and     pollution 
abatement  equipment  purchased  or  constructed  and 
i  installed  which  reduces  the  amount  of  air  or  water 

pollution  resulting  from  the  discharge  of  sewage  and 
industrial  wastes  or  other  polluting  materials  or 
substances  into  streams,  lakes,  or  rivers,  or  the 
emission  of  air  contaminants  into  the  outdoor 
atmosphere.  The  deduction  provided  herein  shall 
apply  to  the  facilities  or  equipment  of  private  or 
public  utilities  built  and  installed  primarily  for  the 
purpose  of  providing  sewer  service  to  residential  and 
outlying  areas.  The  deduction  provided  for  the  items 
enumerated  in  this  paragraph  shall  be  allowed  by  the 
Secretary  only  upon  the  condition  that  the  person  or 
firm  claiming  such  allowance  shall  furnish  to  the 
Secretary  a  certificate  from  the  Department  of 
Natural  Resources  and  Community  Development  or 
from  a  local  air  pollution  control  program  for  air- 
cleaning  devices  located  in  an  area  where  the 
Environmental  Management  Commission  has 
certified  a  local  air  pollution  control  program 
pursuant  to  G.S.  143-215.112  certifying  that  «^  the 
Environmental  Management  Commission  or  local  air 
pollution  control  program  has  found  as  a  fact  that  the 
waste  treatment  plant,  air-cleaning  device,  or  air  or 
water  pollution  abatement  equipment  purchased  or 
constructed  and  installed  as  above  described  has 
actually  been  constructed  and  installed  and  that  such 
plant  or  equipment  complies  with  the  requirements  of 
-said  the  Environmental  Management  Commission  or 
local  air  pollution  control  program  with  respect  to 
such  plants  or  equipment,  that  such  plant,  device,  or 
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.      ,.         ,  equipment  is  being  effectively  operated  in  accordance 

with  the  terms  and  conditions  set  forth  in  the  permit, 
;  .-:'  certificate  of  approval,  or  other  document  of  approval 

issued  by  the  Environmental  Management 
Commission  or  local  air  pollution  control  program, 
and  that  the  primary  purpose  thereof  is  to  reduce  air 
or  water  pollution  resulting  from  the  emission  of  air 
contaminants  or  the  discharge  of  sewage  and  waste 
and  not  merely  incidental  to  other  purposes  and 
functions. 

b.  Purchasing  and  installing  equipment  or  constructing 
facilities  for  the  purpose  of  recycling  or  resource 
recovering  of  or  from  solid  waste,  or  for  the  purpose 
of  reducing  the  volume  of  hazardous  waste  generated. 
The  deduction  provided  for  the  items  enumerated  in 
this  paragraph  shall  be  allowed  by  the  Secretary  of 
Revenue  only  upon  the  condition  that  the  person 
claiming  such  allowance  shall  furnish  to  the 
Secretary    a    certificate    from     the    Department    of 

i-  Human  Resources  certifying  that  the  Department  of 

Human  Resources  has  found  as  a  fact  that  the 
equipment  or  facility  has  actually  been  purchased, 
installed  or  constructed,  that  it  is  in  conformance 
with  all  rules  and  regulations  of  the  Department  of 
Human  Resources,  and  that  recycling  or  resource 
recovering  is  the  primary  purpose  of  the  facility  or 
equipment. 

c.  Repealed  by  Session  Laws  1985  (Reg.  Sess.,  1986), 
!               c.  826.  s.  8.  effective  June  30.  1986. 

d.  Any  equipment  mandated  by  the  Occupational  Safety 
and  Health  Act,  including  the  cost  of  planning, 
acquiring,  constructing,  modifying,  and  installing 
said  equipment. 

The     term     'equipment     mandated     by     the 
Occupational   Safety  and  Health  Acf   has  the  same 
meaning  as  in  G.S.  105-130.  lOA."    ,-■ 
Sec.  4.     G.S.  105-275(8)  reads  as  rewritten: 
"(8)    a.    Real  and  personal  property  that  is  used  or,  if  under 
construction,  is  to  be  used  exclusively  for  air  cleaning 
or  waste  disposal  or  to  abate,  reduce,  or  prevent  the 
pollution  of  air  or  water  (including,  but  not  limited  to, 
waste  lagoons  and  facilities  owned  by  public  or  private 
utilities  built  and  installed  primarily  for  the  purpose  of 
providing  sewer  service  to  areas  that  are  predominantly 
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residential  in  character  or  areas  that  lie  outside 
territory  already  having  sewer  service),  if  the 
[Department — of  Natural — Resources — awd — Community 
Development]  Department  of  Natural  Resources  and 
Community  Development  or  a  local  air  pollution  control 
program  for  air-cleaning  devices  located  in  an  area 
where  the  Environmental  Management  Commission  has 
certified  a  local  air  pollution  control  program  pursuant 
to  G.S.  143-215.112  furnishes  a  certificate  to  the  tax 
supervisor  of  the  county  in  which  the  property  is 
situated  or  to  be  situated  stating  that  the  Environmental 
Management  Commission  or  local  air  pollution  control 
program  has  found  that  the  described  property: 

1.  Has  been  or  will  be  constructed  or  installed; 

2.  Complies  with  or  that  plans  therefor  which  have 
been  submitted  to  the  Environmental  Management 
Commission  or  local  air  pollution  control  program 
indicate  that  it  will  comply  with  the  requirements  of 
the  Environmental  Management  Commission  or 
local  air  pollution  control  program; 

3.  Is  being  effectively  operated  or  will,  when 
completed,  be  required  to  operate  in  accordance 
with  the  terms  and  conditions  of  the  permit, 
certificate  of  approval.,  or  other  document  of 
approval  issued  by  the  Environmental  Management 
Commission  or  local  air  pollution  control  program; 
and 

4.  Has  or,  when  completed,  will  have  as  its  primary 
rather  than  incidental  purpose  the  reduction  of  water 
pollution  resulting  from  the  discharge  of  sewage  and 
waste  or  the  reduction  of  air  pollution  resuhing 
from  the  emission  of  air  contaminants. 

Real  or  personal  property  that  is  used  or,  if  under 
construction,  is  to  be  used  exclusively  for  recycling  or 
resource  recovering  of  or  from  solid  waste,  if  the 
Department  of  Human  Resources  furnishes  a  certificate 
to  the  tax  supervisor  of  the  county  in  which  the 
property  is  situated  stating  the  Department  of  Human 
Resources  has  found  that  the  described  property  has 
been  or  will  be  constructed  or  installed,  complies  or 
will  comply  with  the  regulations  of  the  Department  of 
Human  Resources,  and  has.  or  will  have  as  its  primary 
purpose  recycling  or  resource  recovering  of  or  from 
solid  waste. 
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c.    Tangible  personal  property  that  is  used  exclusively,  or 

if  being   installed,    is   to   be   used  exclusively,   for  the 

V     -,     ••  prevention  or  reduction  of  cotton  dust  inside  a  textile 

r.  plant  for  the  protection  of  the  health  of  the  employees  of 

the  plant,   in  accordance  with  occupational   safety  and 

health  standards  adopted  by  the  State  of  North  Carolina 

pursuant    to    Article    16    of    G.S.    Chapter    95.    The 

Department  of  Revenue  shall  adopt  guidelines  to  assist 

the  tax  supervisors  in  administering  this  exclusion." 

Sec.  5.     This  act  is  effective  for  taxable  years  beginning  on  or 

after  January  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B  94  CHAPTER  149 

AN  ACT  TO  ALLOW  THE  CHARLOTTE  CITY  COUNCIL  TO 
DELEGATE  TO  THE  CITY  MANAGER  THE  AUTHORITY  TO 
SET  CLASSIFICATION  AND  PAY  PLANS  AND  FRINGE 
BENEFITS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  4.41  of  the  Charter  of  the  City  of  Charlotte, 
being  Chapter  713.  Session  Laws  of  1965,  as  amended  by  Chapter 
968.  Session  Laws  of  1973  and  Chapter  I  135.  Session  Laws  of  1982, 
is  amended  by  adding  the  following  at  the  end:  "The  City  Council 
may,  in  its  discretion,  delegate  all  or  any  part  of  the  authority  granted 
to  it  by  G.S.  I60A-162  to  the  City  Manager." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989.  ■  , .^       ..      ^  ;;    - 

H.B.  122  CHAPTER  150 

AN  ACT  TO  RAISE  THE  THRESHOLD  ABOVE  WHICH 
MECKLENBURG  COUNTY  MUST  SEEK  FORMAL  BIDS  FOR 
PURCHASE  OF  APPARATUS.  SUPPLIES,  MATERIALS.  OR 
EQUIPMENT. 

The  General  Assembly  of  North  Carolina  enacts:  ■       ' 

Section  1.      Section  1  of  Chapter  116.  Session  Laws  of  1981  is 

amended    by    deleting     "thirt}'    thousand    dollars    ($30,000)".    and 

substituting  "fifty  thousand  dollars  ($50,000)". 

Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H  B.  196  CHAPTER  151 

AN  ACT  TO  ALLOW  THE  CHARLOTTE-MECKLENBURG 
DIVISION  OF  INSURANCE  AND  RISK  MANAGEMENT  TO 
SETTLE  CLAIMS  AGAINST  THE  COUNTY  WHICH  DO  NOT 
EXCEED  THIRTY  THOUSAND  DOLLARS  WITHOUT  GIVING 
PRIOR  NOTICE  TO  THE  MECKLENBURG  COUNTY  BOARD 
OF  COMMISSIONERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  160A- 167(c)  reads  as  rewritten: 
"(c)  Subsection  (b)  shall  not  authorize  any  city,  authority,  or  county 
to  pay  all  or  part  of  a  claim  made  or  civil  judgment  entered  unless  (1) 
notice  of  the  claim  or  litigation  for  which  the  settlement  of  claims  or 
payment  exceeds  thirty  thousand  dollars  ($30.000)  is  given  to  the  city 
council,  authority  governing  board,  or  board  of  county  commissioners 
as  the  case  may  be  prior  to  the  time  that  the  claim  is  settled  or  civil 
judgment  is  entered,  and  (2)  the  city  council,  authority  governing 
board,  or  board  of  county  commissioners  as  the  case  may  be  shall 
have  adopted,  and  made  available  for  public  inspection,  uniform 
standards  under  which  claims  made  or  civil  judgments  entered  against 
members  or  former  members  of  the  governing  body  of  any  authority, 
or  any  city,  county,  or  authority  employees  or  officers,  or  former 
employees  or  officers,  shall  be  paid." 

Sec.  2.     This  act  applies  to  Mecklenburg  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H  B    251  CHAPTER  152 

AN  ACT  TO  CLARIFY  THE  AUTHORITY  OF  THE  DISTRICT 
COURT  TO  AWARD  CUSTODY  OF  A  CHILD  TO  A  PARENT 
IN  A  JUDICIAL  REVIEW  HEARING  UNDER  G.S.  7A-657. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  7A-657(d)  reads  as  rewritten: 

"(d)    The  judge,  after  making  findings  of  fact,  shall  have  authority 

to  make  any  disposition   authorized   by  G.S.    7A-647.    including  the 

authority  to  place  the  child   in  the  custody  of  either  parent  or  any 

relative  found  by  the  court  to  be  suitable  and  found  by  the  court  to  be 
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in  the  best  interest  of  the  Juvenile.  The  court  may  enter  an  order 
continuing  the  placement  under  review  or  providing  for  a  different 
placement  as  is  deemed  to  be  in  the  best  interest  of  the  juvenile.  If  at 
any  time  custody  is  restored  to  a  parent,  the  court  shall  be  relieved  of 
the  duty  to  conduct  periodic  judicial  reviews  of  the  placement." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989.  ' 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  269  CHAPTER  153 

AN  ACT  TO  ADOPT  THE  COUNCIL-MANAGER  FORM  OF 
GOVERNMENT  FOR  THE  TOWN  OF  TOPSAIL  BEACH, 
RETROACTIVE  FROM  WHEN  THE  TOWN  ESTABLISHED  IT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1,  Section  15  of  the  Charter  of  the  Town  of  Topsail 
Beach,  being  Chapter  67,  Session  Laws  of  1963,  reads  as  rewritten: 

"Sec.  15.  Council-Manager  Form  of  Government.  The  Town  shall 
be  under  the  council-manager  form  of  government,  as  provided  by 
Part  2  of  Article  7  of  Chapter  160A  of  the  General  Statutes. 
Appointment  of  officers  and  employees  of  the  Town  shall  be  made  in 
accordance  with  general  law." 

Sec.  2.     This  act  shall  become  effective  September  1,  1985. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  281  CHAPTER  154 

AN  ACT  TO  EXPAND  THE  SIZE  OF  THE  BOARD  OF 
COMMISSIONERS  OF  CHOWAN  COUNTY  AND  PROVIDE 
FOR  ITS  ELECTION  BY  DISTRICTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Effective  on  the  first  Tuesday  in  November  of  1990, 
the  Board  of  Commissioners  of  Chowan  County  shall  consist  of  seven 
members. 

Sec.  2.  (a)  For  the  purpose  of  nominating  and  electing 
members  of  the  county  board  of  commissioners,  the  qualified  voters  of 
Chowan  County  shall  nominate  and  elect  one  member  at  large. 

(b)  For  the  purpose  of  nominating  and  electing  members  of  the 
county  board  of  commissioners.  Chowan  County  is  divided  into  three 
districts,  each  of  which  shall  nominate  and  elect  two  members  as 
follows: 
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District  1  consists  of  Townships  2  and  3. 

District  2  consists  of  Township  4  and  the  following  areas  of 
Township  1:  ED128A.  127,  BNA9901  blocks  103.  124.  127,  309, 
610-618.  and  BNA9902  blocks  1  14-120  and  201-203. 

District  3  consists  of  the  remainder  of  Township  1  not  in  District 
2. 

Sec.  3.  All  townships  and  census  units  referred  to  in  this  act 
are  delineated  as  designated  by  the  United  States  Bureau  of  the  Census 
for  the  1980  Census. 

Sec.  4.  The  qualified  voters  of  the  county  shall  nominate 
candidates  and  elect  a  member  who  resides  in  the  county  for  the  seat 
apportioned  to  the  county  at  large.  The  qualified  voters  of  each 
district  established  by  this  act  shall  nominate  candidates  and  elect  a 
member  who  resides  in  that  district  for  the  seat  apportioned  to  that 
district. 

Sec.  5.  (a)  In  1990.  two  commissioners  shall  be  elected  from 
District  2.  The  person  receiving  the  highest  number  of  votes  shall  be 
elected  for  a  four-year  term,  and  the  person  receiving  the  next  highest 
number  of  votes  shall  be  elected  for  a  two-year  term.  In  1992  and 
biennially  thereafter,  one  member  shall  be  elected  from  District  2  for 
a  four-year  term. 

(b)  In  1990.  two  commissioners  shall  be  elected  from  District  3. 
The  person  receiving  the  highest  number  of  votes  shall  be  elected  for 
a  four-year  term,  and  the  person  receiving  the  next  highest  number  of 
votes  shall  be  elected  for  a  two-year  term.  In  1992  and  biennially 
thereafter,  one  member  shall  be  elected  from  District  3  for  a  four-year 
term. 

(c)  In  1990  and  biennially  thereafter,  one  member  shall  be 
elected  from  District  1  for  a  four-year  term. 

(d)  In  1992  and  quadrennially  thereafter,  one  member  shall  be 
elected  from  the  county  at-large. 

Sec.  6.  In  Districts  1,2,  and  3.  the  two  seats  in  each  district 
shall  be  designated  as  Seat  I  and  Seat  2  by  the  county  board  of 
elections,  candidates  shall  designate  which  seat  they  are  a  candidate 
for.  and  the  nomination  and  election  shall  be  listed  on  the  ballot 
separately  within  each  district. 

Sec.  7.  (a)  From  the  first  Monday  in  December  of  1990  until 
the  first  Monday  in  December  of  1992.  Alton  Elmore  shall  be  the  at- 
large  commissioner,  provided  that  if  Alton  Elmore  vacates  his  seat  on 
the  county  board  of  commissioners  prior  to  the  first  Monday  in 
December  of  1990,  his  successor  shall  be  the  at-large  commissioner. 

(b)  From  the  first  Monday  in  December  of  1990  until  the  first 
Monday  in  December  of  1992.  Wayne  Goodwin  shall  be  a  member  of 
the  county  board  of  commissioners  for  Seat  1  of  District  1 ;  provided 
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that  if  Wayne  Goodwin  vacates  iiis  seat  on  tiie  county  board  of 
commissioners  prior  to  the  first  Monday  in  December  of  1990.  his 
successor  shall  be  a  resident  of  District  1  and  shall  be  the  member  of 
the  county  board  of  commissioners  for  Seat  1  of  District  1. 

Sec.  8.     Chapter  301,  Session  Laws  of  1963.  is  repealed. 

Sec.  9.  This  act  shall  become  effective  on  the  first  Monday  in 
December  1990,  except  that  Sections  2,  through  6  shall  become 
effective  beginning  with  the  1990  primary  and  election,  and  no 
primary  or  elections  shall  be  held  under  Chapter  301,  Session  Laws  of 
1963. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May.  1989. 

H.B.  508  CHAPTER  155 

AN  ACT  TO  ALLOW  CLEVELAND  COUNTY  OR  ITS 
INCORPORATED  MUNICIPALITIES  TO  CONTRACT  WITH 
BANKS  AND  OTHER  FINANCIAL  INSTITUTIONS  FOR 
RECEIPT  OF  PAYMENT  OF  PROPERTY  TAXES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  4  of  Chapter  284  of  the  1983  Session  Laws, 
as  amended  by  Chapter  908  of  the  1987  Session  Laws,  reads  as 
rewritten : 

"Sec.  4.  This  act  applies  only  to  Gaston  County,  Wake  County, 
and  Cleveland  County,  and  to  municipalities  and  special  districts 
located  in  those  counties." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  510  CHAPTER  156 

AN  ACT  TO  ALLOW  THE  CLEVELAND  COUNTY  BOARD  OF 
COMMISSIONERS  TO  DELEGATE  TO  THE  CLEVELAND 
COUNTY  PLANNING  BOARD  ITS  AUTHORITY  TO  NAME 
ROADS  AND  ASSIGN  STREET  NUMBERS  IN  THAT  COUNTY. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.    153A-240.  as  it  applies  to  Cleveland  County 
because   of  Chapter    1319,    Session   Laws   of   1979   as   amended   by 
Chapter  906.  Session  Laws  of  1987.  reads  as  rewritten: 
"  §     1 53A-240.     Naming     roads     and    assigning     street     numbers     in 
unincorporated  areas.  o   ". 
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A  county  may  by  ordinance  name  or  rename  any  road  within  the 
county  and  not  within  a  city,  and  may  assign  or  reassign  street 
numbers  for  use  on  such  a  road.  In  naming  or  renaming  a  road,  a 
county  may  not 

(1)  Change  the  name,  if  any.  given  to  the  road  by  the  Board  of 
Transportation,  unless  the  Board  of  Transportation  agrees; 

(2)  Change  the  number  assigned  to  the  road  by  the  Board  of 
Transportation,  but  may  give  the  road  a  name  in  addition  to 
its  number  of;  or 

(3)  Give  the  road  a  name  that  is  deceptively  similar  to  the  name 
of  any  other  public  road  in  the  vicinity. 

A  county  shall  not  name  or  rename  a  road  or  assign  or  reassign 
street  numbers  on  a  road  until  it  has  held  a  public  hearing  on  the 
matter.  At  least  10  days  before  the  day  of  the  hearing,  the  board  of 
commissioners  shall  cause  notice  of  the  time,  place  and  subject  matter 
of  the  hearing  to  be  prominently  posted  at  the  county  courthouse,  in  at 
least  two  public  places  in  the  township  or  townships  where  the  road  is 
located,  and  shall  publish  a  notice  of  such  hearing  in  a  newspaper  of 
general  circulation-  published  in  the  county.  After  naming  or 
renaming  a  road,  or  assigning  or  reassigning  street  numbers  on  a 
road,  a  county  shall  cause  notice  of  its  action  to  be  given  to  the  local 
postmaster  with  jurisdiction  over  the  road,  to  the  Board  of 
Transportation,  and  to  any  city  within  five  miles  of  the  road. 

A  county  board  of  commissioners  may  by  ordinance  delegate  to  the 
planning  board  of  that  county  any  authority  it  has  under  this  section." 

Sec.  2.     This  act  applies  to  Cleveland  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989.  - 

H.B.  551  CHAPTER  157 

AN  ACT  TO  EXEMPT  MOTORIZED  WHEELCHAIRS  AND 
SIMILAR  VEHICLES  FROM  REGISTRATION  AND  TITLING 
REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G^S.  20-37.1  is  repealed. 
Sec.  2.     G.S.  20-51  is  amended  by  adding  a  new  subdivision  to 

read: 

"(12)    Motorized  Wheelchairs  or  similar  vehicles  not  exceeding 

1.000  pounds  gross  weight." 
Sec.  3.     This  act  is  effective  upon  ratification.  -       - 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  700  CHAPTER  158  <r         ; 

AN  ACT  TO  CORRECT  PROVISIONS  OF  CHAPTER  136 
RELATING  TO  DRIVEWAY  CONNECTIONS  TO  STATE 
HIGHWAYS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  136-18(29)  reads  as  rewritten: 
"(29)  The  Department  of  Transportation  may  establish  policies  and 
adopt  rules  about  the  size,  location,  direction  of  traffic  flow,  and  the 
construction  of  driveway  connections  into  any  street  or  highway  which 
is  a  part  of  the  State  Highway  System.  The  Department  of 
Transportation  may  require  the  construction  and  public  dedication  of 
acceleration  and  deceleration  lanes,  and  traffic  storage  lanes  and 
medians  by  others  for  the  driveway  connections  into  any  United  States 
route,  or  North  Carolina  route,  and  on  any  service  secondary  road 
route  with  an  average  daily  traffic  volume  of  4,000  vehicles  per  day  or 
more." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  808  CHAPTER  159 

AN  ACT  RELATING  TO  THE  USE  OF  FEDERAL  GRANT 
FUNDS  AND  THE  CONTRACTOR'S  LAW. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  87-9  reads  as  rewritten: 
"§  87-9.  Compliance  with  Federal  Highway  Act,  etc.;  contracts  fiimiiced 
by  federal  road  funds;  contracts  concerning  water  or  waste  water  systems. 

Nothing  in  this  Article  shall  operate  to  prevent  the  Department  of 
Transportation  from  complying  with  any  act  of  Congress  and  any  rules 
and  regulations  promulgated  pursuant  thereto  for  carrying  out  the 
provisions  of  the  Federal  Highway  Act,  or  shall  apply  to  any  person, 
firm  or  corporation  proposing  to  submit  a  bid  or  enter  into  contract 
for  any  work  to  be  financed  in  whole  or  in  part  with  federal  aid  road 
funds  in  such  manner  as  will  conflict  with  any  act  of  Congress  or  any 
such  rules  and  regulations  promulgated  pursuant  thereto. 

Neither  shall  anything  in  this  Article  prevent  the  State  of  North 
Carolina  or  any  of  its  political  subdivisions  or  their  contractors  from 
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complying  with  any  act  of  Congress  and  any  rules  and  regulations 
promulgated  pursuant  thereto  for  carrying  out  the  provisions  of  any 
federal  program  to  assist  in  the  planning,  financing,  or  construction  of 
drinking  water  or  waste  water  processing,  collection,  and  disposal 
systems  and  facilities/' 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  920  CHAPTER  160 

AN  ACT  TO  PROVIDE  FOR  THE  ESTABLISHMENT  OF  THE 
T.H.  BROYHILL  PARIC  AUTHORITY  BY  THE  CITY  OF 
LENOIR 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  There  is  hereby  created  an  Authority  to  be  known 
as  the  "T.H.  Broyhill  Park  Authority".  The  Authority  shall  consist  of 
seven  persons  who  qualify  as  adults  living  within  the  corporate  limits 
of  the  City  of  Lenoir.  The  original  seven  members  of  the  authority 
shall  be  appointed  by  the  City  Council  of  the  City  of  Lenoir  within  a 
period  of  90  days  from  the  ratification  of  this  act.  Three  of  the 
appointments  shall  be  made  from  a  list  of  three  or  more  qualified 
appointees  submitted  in  writing  by  the  Broyhill  Family  Foundation, 
Inc..  within  60  days  of  the  ratification  of  this  act.  The  original 
appointees  shall  serve  until  December  31.  1994.  or  until  their 
successors  are  appointed.  Not  later  than  November  30.  1994.  and  at 
the  end  of  each  three  years  thereafter,  the  City  Council  of  the  City  of 
Lenoir  shall  appoint  or  reappoint  seven  members  of  the  authority; 
three  of  which  shall  be  selected  from  a  list  of  three  or  more  qualified 
nominees  submitted  in  writing  by  the  Broyhill  Family  Foundation. 
Inc.,  not  later  than  November  1  of  such  year. 

Sec.  2.  (a)  Within  30  days  after  the  appointment  of  all  the 
members  of  said  Authority,  the  Authority  shall  hold  its  first  meeting  at 
a  place  and  time  to  be  designated  by  the  Lenoir  City  Council.  At  this 
first  meeting  of  the  Authority  and  at  the  first  meeting  of  each 
succeeding  newly  appointed  Authority,  the  members  of  the  Authority 
shall  elect  a  chairman  and  a  vice-chairman  who  shall  both  be 
members  of  the  Authority;  the  term  of  office  shall  be  for  a  period  of 
one  year,  but  officers  may  be  re-elected.  The  City  Manager  of  the  City 
of  Lenoir  or  his  designee  shall  serve  as  secretary  to  the  Authority. 
These  officers  shall  perform  the  duties  usually  pertaining  to  such 
offices. 

(b)     In  case  of  vacancies  by  resignation  or  death,  the  vacancy 

305 


CHAPTER  160  Session  Laws  -  1989 

shall  be  filled  for  the  remainder  of  the  unexpired  term  by  appointment 
by  the  City  Council  of  the  City  of  Lenoir,  except  that  if  the  vacancy  is 
in  a  seat  whose  holder  was  nominated  by  the  Broyhill  Family 
Foundation.  Inc.,  the  successor  shall  be  appointed  by  the  City  Council 
from  a  list  of  one  or  more  nominations  made  by  the  Broyhill  Family 
Foundation,  Inc. 

(c)  The  Authority  shall  meet  at  such  times  and  places  as  may  be 
designated  by  its  Chairman.  The  Authority  shall  meet  at  least  once 
per  month  unless  the  meeting  is  cancelled  by  majority  vote  of  the 
Authority.  Meetings  may  also  be  called  at  such  times  and  places  as 
may  be  requested  by  any  three  members  of  the  Authority.  The 
Authority  shall  adopt  such  other  rules,  regulations  and  bylaws 
governing  the  operation  of  the  Authority  as  it  shall  deem  necessary 
subject  to  the  approval  of  the  City  Council.  Four  members  of  the 
Authority  shall  constitute  a  quorum  for  the  transaction  of  business. 
From  and  after  its  organizational  meeting,  the  Authority  shall  have  the 
powers  and  duties  herein  provided,  and  as  otherwise  provided  by  law. 

Sec.  3.  (a)  The  Authority  shall  construct,  maintain  or  operate 
upon  the  T.H.  Broyhill  Park  property,  suitable  facilities  related  to 
public  recreation,  or  civic  and  leisure  time  activities,  provided  such 
construction,  maintenance  or  operation  is  not  in  conflict  with  the 
instrument  under  which  the  City  of  Lenoir  acquired  rights  to  the 
property. 

(b)    The  Authority  may: 

(1)  Receive  public  and  private  appropriations,  grants,  gifts  and 
bequests  for  the  construction,  maintenance  and  operation  of 
the  property,  facilities  and  programs  for  the  benefit  of  the 
general  public. 

(2)  Employ  personnel  and  purchase  supplies  and  equipment  on  a 
cash  basis  for  the  implementation  and  operation  of  its  plans 
and  programs. 

(3)  Purchase  insurance  to  protect  it  against  liability  and  losses. 
Sec.  4.     The  City  Council  of  the  City  of  Lenoir  shall  annually 

allocate  for  the  first  five  fiscal  years  of  the  Authority  up  to  $75,000  for 
the  purpose  of  matching  funding  on  a  dollar-for-dollar  basis  from  the 
Broyhill  Family  Foundation,  Inc.  Upon  request  of  the  Authority,  the 
City's  allocation  may  include  in-kind  contributions  and  services,  the 
cost  of  which  shall  be  determined  by  the  City  Council. 

Sec.  5.  All  revenues  and  funds  received  by  the  Authority  shall 
be  applied  to  the  purposes  set  out  in  this  act.  The  Authority  is  subject 
to  the  Local  Government  Budget  and  Fiscal  Control  Act. 

Sec.  6.  The  Authority  shall  forward  to  the  City  Council  of  the 
City  of  Lenoir  the  minutes  of  its  meetings. 

Sec.  7.    This  act  is  effective  upon  ratification.  n.  ■,■, 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  1106  CHAPTER  161 

AN  ACT  TO  PROVIDE  THAT  INTENTIONAL  FACTORING  OF 
FINANCIAL  TRANSACTION  CARD  RECORDS  OF  SALE 
SHALL  BE  PUNISHABLE  AS  FRAUD. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  14-113.8(1)  reads  as  rewritten: 
"§  14-113.8.  Definitions. 

The  following  words  and  phrases  as  used  in  this  Chapter,  unless  a 
different  meaning  is  plainly  required  by  the  context,  shall  have  the 
following  meanings: 

(1)  Acquirer.  —  'Acquirer'  means  a  business  organization, 
financial  institution,  or  an  agent  of  a  business  organization 
or  financial  institution  that  authorizes  a  merchant  to  accept 
payment   by   financial    transaction   card   for   money,   goods, 

.    ■  services  or  anything  else  of  value. 

4i)  (la)  Automated  Banking  Device.  --  'Automated  banking 
device'  means  any  machine  which  when  properly 
activated  by  a  financial  transaction  card  and/or 
personal  identification  code  may  be  used  for  any  of  the 
purposes  for  which  a  financial  transaction  card  may  be 
used. 

(2)  Cardholder.  —  'Cardholder'  means  the  person  or 
organization  named  on  the  face  of  a  financial  transaction 
card  to  whom  or  for  whose  benefit  the  financial  transaction 
card  is  issued  by  an  issuer. 

(3)  Expired  Financial  Transaction  Card.  --  'Expired  financial 
transaction  card"  means  a  financial  transaction  card  which  is 
no  longer  valid  because  the  term  shown  on  it  has  elapsed. 

(4)  Financial  Transaction  Card.  --  'Financial  transaction  card' 
or  'FTC  means  any  instrument  or  device  whether  known  as 
a  credit  card,  credit  plate,  bank  services  card,  banking  card, 
check  guarantee  card,  debit  card,  or  by  any  other  name, 
issued  with  or  without  fee  by  an  issuer  for  the  use  of  the 
cardholder: 

a.  In  obtaining  money,  goods,  services,  or  anything  else  of 
i:  value  on  credit:  or 

b.  In  certifying  or  guaranteeing  to  a  person  or  business  the 
availability  to  the  cardholder  of  funds  on  deposit  that  are 
equal  to  or  greater  than  the  amount  necessary  to  honor  a 
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/     :'  :    draft  or  check  payable  to  the  order  of  such  person  or 

business:  or 

c.  In  providing  the  cardholder  access  to  a  demand  deposit 
account  or  time  deposit  account  for  the  purpose  of: 

1.    Making  deposits  of  money  or  checks  therein:  or 
i'     -^  ■'       ^     2.    Withdrawing   funds   in   the   form   of  money,    money 
I !    '      10  orders,  or  traveler's  checks  therefrom;  or 

3.  Transferring  funds  from  any  demand  deposit  account 
or  time  deposit  account  to  any  other  demand  deposit 
account  or  time  deposit  account:  or 

4.  Transferring  funds  from  any  demand  deposit  account 
or  time  deposit  account  to  any  credit  card  accounts, 
overdraft  privilege  accounts,  loan  accounts,  or  any 
other  credit  accounts  in  full  or  partial  satisfaction  of 
any  outstanding  balance  owed  existing  therein:  or 

5.  For  the  purchase  of  goods,  services  or  anything  else 
of  value:  or 

6.  Obtaining  information  pertaining  to  any  demand 
deposit  account  or  time  deposit  account; 

d.  But  shall  not  include  a  telephone  number,  credit 
number,  or  other  credit  device  which  is  covered  by  the 
provisions  of  Article  1 9A  of  this  Chapter. 

(5)  Issuer.  --  Tssuer'  means  the  business  organization  or 
financial  institution  or  its  duly  authorized  agent  which  issues 
a  financial  transaction  card. 

(6)  Personal  Identification  Code.  —  'Personal  identification  code' 
means  a  numeric  and/or  alphabetical  code  assigned  to  the 
cardholder  of  a  financial  transaction  card  by  the  issuer  to 
permit  authorized  electronic  use  of  that  FTC. 

(7)  Presenting.  --  'Presenting'  means,  as  used  herein,  those 
actions  taken  by  a  cardholder  or  any  person  to  introduce  a 
financial  transaction  card  into  an  automated  banking  device, 
including    utilization   of  a   personal   identification   code,    or 

..  ■  merely  displaying  or  showing  a  financial  transaction  card  to 
the  issuer,  or  to  any  person  or  organization  providing 
money,  goods,  services,  or  anything  else  of  value,  or  any 
other  entity  with  intent  to  defraud. 

(8)  Receives.  —  'Receives'  or  'receiving'  means  acquiring 
possession  or  control  or  accepting  a  financial  transaction 
card  as  security  for  a  loan. 

(9)  Revoked  Financial  Transaction  Card.  --  'Revoked  financial 
transaction  card'  means  a  financial  transaction  card  which  is 
no  longer  valid  because  permission  to  use  it  has  been 
suspended  or  terminated  by  the  issuer." 
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Sec.  2.     G.S.  14-113.13  is  amended  by  adding  a  new  subsection 

to  read:  r      •  .  a 

" (c  1 )  A  person  authorized  by  an  acquirer  to  furnish  money,  goods, 
serv"kir^nYthing  else  of  value  upon  presentation  of  a  financial 
transaction  card  or  a  financial  transaction  card  account  number  by  a 
cardholder,  or  any  agent  or  employee  of  such  person,  who,  with  mtent 
to  defraud  the  issuer,  acquirer,  or  cardholder,  remits  to  an  issuer  or 
acquirer  for  payment,  a  financial  transaction  card  record  of  a  sale, 
which  sale  was  not  made  by  such  person,  his  agent  or  employee,  is 
guilty  of  financial  transaction  card  fraud. 

Conviction  of  financial  transaction  card  fraud  as  provided  in  this 
subsection  is  punishable  as  provided  in  G.S.  14-1 13.17(a). " 

Sec.  3.     Article   19B  of  Chapter   14  of  the  General  Statutes  is 

amended  by  adding  a  new  section  to  read: 

"  §  14-113.  I5A.  Criminal  factoring  of  financial  transaction  card  records. 
Any  person  who,  without  the  acquirer's  express  authorization, 
employs  or  solicits  an  authorized  merchant,  or  any  agent  or  employee 
of  such  merchant,  to  remit  to  an  issuer  or  acquirer,  for  payment,  a 
financial  transaction  card  record  of  a  sale,  which  sale  was  not  made 
by  such  merchant,  his  agent  or  employee,  is  guilty  of  a  felony 
punishable  as  provided  in  G.S.  14-1 13.17(b)." 

Sec.  4.     This  act  shall  become  effective  October  1,   1989,  and 

shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

H.B.  1211  CHAPTER  162 

AN  ACT  TO  PROVIDE  FOR  WAIVER  OF  CERTAIN 
CERTIFICATION  TRAINING  TUITION  AND  FEES  FOR 
EMPLOYEES  OF  THE  DIVISION  OF  YOUTH  SERVICES, 
DEPARTMENT  OF  HUMAN  RESOURCES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  1 15D-5(b)  reads  as  rewritten: 
"(b)  In  order  to  make  instruction  as  accessible  as  possible  to  all 
citizens,  the  teaching  of  curricular  courses  and  of  noncurricular 
extension  courses  at  convenient  locations  away  from  institution 
campuses  as  well  as  on  campuses  is  authorized  and  shall  be 
encouraged.  A  pro  rata  portion  of  the  established  regular  tuition  rate 
charged  a  full-time  student  shall  be  charged  a  part-time  student  taking 
any  curriculum  course.  In  lieu  of  any  tuition  charge,  the  State  Board 
of  Community  Colleges  shall  establish  a  uniform  registration  fee.  or  a 
schedule  of  uniform  registration  fees,  to  be  charged  students  enrolling 
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in  extension  courses  for  wiiicli  instruction  is  financed  primarily  from 
State  funds;  provided,  however,  that  the  State  Board  of  Community 
Colleges  may  provide  by  general  and  uniform  regulations  for  waiver  of 
tuition  and  registration  fees  for  persons  not  enrolled  in  elementary  or 
secondary  schools  taking  courses  leading  to  a  high  school  diploma  or 
equivalent  certificate,  for  training  courses  for  volunteer  firemen,  local 
fire  department  personnel,  volunteer  rescue  and  lifesaving  department 
personnel,  local  rescue  and  lifesaving  department  personnel,  local 
law-enforcement  officers,  patients  in  State  alcoholic  rehabilitation 
centers,  all  full-time  custodial  employees  of  the  Department  of 
Correction  and  Correction,  employees  of  the  Department's  Division  of 
Adult  Probation  and  Parole  and  employees  of  the  Division  of  Youth 
Services  of  the  Department  of  Human  Resources  required  to  be 
certified  pursuant  to  Chapter  1 7C  of  the  General  Statutes  and  the  rules 
of  the  Criminal  Justice  and  Training  Standards  Commission,  trainees 
enrolled  in  courses  conducted  under  the  New  and  Expanding  Industry 
Program,  clients  of  sheltered  workshops,  clients  of  adult 
developmental  activity  programs,  students  in  Human  Resources 
Development  Programs,  juveniles  of  any  age  committed  to  the 
Division  of  Youth  Services  of  the  Department  of  Human  Resources  by 
a  court  of  competent  jurisdiction,  and  prison  inmates.  Provided 
further,  tuition  shall  be  waived  for  senior  citizens  attending  institutions 
operating  pursuant  to  this  Chapter  as  set  forth  in  Chapter  1 15B  of  the 
General  Statutes.  Tuition  Waiver  for  Senior  Citizens." 

Sec.  2.  This  act  shall  become  effective  July  I,  1989,  and 
applies  to  tuition  and  fees  due  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  May,  1989. 

SB.  453  CHAPTER  163 

AN  ACT  TO  ESTABLISH  SEASONS  FOR  HUNTING  FOXES 
WITH  FIREARMS  AND  BOW  AND  ARROW  AND  FOR 
TRAPPING  FOXES  IN  BURKE  COUNTY. 

The  General  Assembly  of  Nonh  Carolina  enacts: 

Section  1.  Notwithstanding  any  other  provision  of  law.  there  is 
an  open  season  for  hunting,  taking,  or  killing  foxes  with  firearms  and 
bow  and  arrow  during  the  season  for  hunting  any  game  animal  as 
established  by  the  North  Carolina  Wildlife  Resources  Commission. 

Sec.  2.  Notwithstanding  any  other  provision  of  law.  there  is  an 
open  season  for  hunting,  taking,  or  killing  foxes  by  trapping  from 
January  1  through  January  31  of  each  year. 
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Sec.  3.     Section  4  of  Chapter  636  of  the    1977   Session  Laws 
reads  as  rewritten: 

"Sec.  4.  This  act  shall  apply  only  to  Burke.  Caldwell.  Harnett, 
Lee,  Pamlico  and  Martin  Counties." 

Sec,  4.     The  Wildlife  Resources  Commission  shall  provide  for 
the  sale  of  foxes  taken  lawfully  pursuant  to  this  act. 

Sec.  5.     This  act  applies  only  to  Burke  County. 

Sec.  6.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May,  1989. 

SB.  665  CHAPTER  164 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  RELATING  TO 
JOINT,  TRUST.  AND  PERSONAL  AGENCY  ACCOUNTS  AT 
FINANCIAL  INSTITUTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.    54B- 129(a).    as    amended    by    Section    5    of 
Chapter  1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Any  two  or  more  persons  may  open  or  hold  a  withdrawable 
account  or  accounts.  The  withdrawable  account  and  any  balance 
thereof  shall  be  held  by  them  as  joint  tenants,  with  or  without  right  of 
survivorship,  as  the  contract  shall  provide;  the  account  may  also 
provide,  or  may  be  held  pursuant  to  G.S.  41-2.1  and  have  incidents 
set  forth  in  that  section,  provided,  however,  if  the  account  is  held 
pursuant  to  G.S.  41-2.1  the  contract  shall  set  forth  that  fact  as  well. 
-foctr  Unless  the  persons  establishing  the  account  have  directed  agreed 
with  the  association  that  withdrawals  require  more  than  one  signature, 
payment  by  the  association  to,  or  on  the  order  of,  any  persons  holding 
an  account  authorized  by  this  section  shall  be  a  total  discharge  of  the 
association's  obligation  as  to  the  amount  so  paid.  A  pledge  of  such 
account  by  any  holder  or  holders  shall,  unless  otherwise  specifically 
agreed  upon,  be  a  valid  pledge  and  transfer  of  such  account,  or  of  the 
amount  so  pledged,  and  shall  not  operate  to  sever  or  terminate  the 
joint  ownership  of  all  or  any  part  of  the  account.  Persons  establishing 
an  account  under  this  section  shall  sign  a  statement  showing  their 
decision  in  regard  to  the  right  of  survivorship  in  the  account,  and 
containing  the  following  language  in  a  conspicuous  manner: 

'SAVINGS  AND  LOAN  (or  name  of  institution) 

JOINT  ACCOUNT 

G.S.  54B-129 
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We    understand    that    by    establishing    a  joint    account    under    the 
provisions  of  North  Carolina  General  Statute  54B-I29  that: 

1 .  The  savings  and  loan  association  (or  name  of  institution)  may 
pay  the  money  in  the  account  to.  or  on  the  order  of.  any 
person  named  in  the  account  unless  we  have  directed  agreed 
with  the  association  that  withdrawals  require  more  than  one 
signature;  and 

2.  If  we  elect  to  create  the  right  of  survivorship  in  the  account, 
that  upon  the  death  of  one  joint  owner  the  money  remaining 
in  the  account  will  belong  to  the  surviving  joint  owners  and 
will  not  be  inherited  by  the  heirs  of  the  deceased  joint  owner 
or  be  controlled  by  the  deceased  joint  owner's  will. 

We  [write  in  "do"  or  "do  not"]  elect  to  create  the 

right  of  survivorship  in  this  account. 


This  section  shall  not  be  deemed  exclusive.     Deposit  accounts  not 
conforming    to   this    section    shall    be   governed    by   other   applicable 
provisions  of  the  General  Statutes  or  the  common  law  as  appropriate." 
Sec.  2.     G.S.  53-146. 1(a).  as  amended  by  Section  1  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Any  two  or  more  persons  may  establish  a  deposit  account  or 
accounts  by  written  contract.  The  deposit  account  and  any  balance 
thereof  shall  be  held  for  them  as  joint  tenants,  with  or  without  right  of 
survivorship,  as  the  contract  shall  provide:  the  account  may  also 
provide,  or  may  be  held  pursuant  to  G.S.  41-2.1  and  have  the 
incidents  set  forth  in  that  section,  provided,  however,  if  the  account  is 
held  pursuant  to  G.S.  41-2.1  the  contract  shall  set  forth  that -fact,  fact 
as  well.  Unless  the  persons  establishing  the  account  have  directed 
agreed  with  the  bank  that  withdrawals  require  more  than  one 
signature,  payment  by  the  bank  to,  or  on  the  order  of.  any  persons 
designated  in  the  contract  authorized  by  this  section  shall  be  a  total 
discharge  of  the  bank's  obligation  as  to  the  amount  so  paid.  A  pledge 
of  such  account  by  any  owner  or  owners,  unless  otherwise  specifically 
agreed  upon,  shall  be  a  valid  pledge  and  transfer  of  such  account,  or 
of  the  amount  so  pledged,  and  shall  not  operate  to  sever  or  terminate 
the  joint  ownership  of  all  or  any  part  of  the  account.  Persons 
establishing  an  account  under  this  section  shall  sign  a  statement 
showing  their  decision  in  regard  to  the  right  of  survivorship  in  the 
account,  and  containing  the  following  language  in  a  conspicuous 
manner: 

'BANK  (or  name  of  institution)  JOINT  ACCOUNT 
G.S.  53-146.1 
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We    understand    that    by    establishing    a  joint   account    under    the 
provisions  of  North  Carolina  General  Statute  53-146.1  that: 

1 .  The  bank  (or  name  of  institution)  may  pay  the  money  in  the 
account  to.  or  on  the  order  of.  any  person  named  in  the 
account  unless  we  have  directed  agreed  with  the  bank  that 
withdrawals  require  more  than  one  signature;  and 

2.  If  we  elect  to  create  the  right  of  survivorship  in  the  account, 
that  upon  the  death  of  one  joint  owner  the  money  remaining 
in  the  account  will  belong  to  the  surviving  joint  owners  and 
will  not  be  inherited  by  the  heirs  of  the  deceased  joint  owner 
or  be  controlled  by  the  deceased  joint  owner's  will. 

We  (write  in  "do"  or  "do  not")  elect  to  create  the  right 

of  survivorship  in  this  account. 


This  section  shall  not  be  deemed  exclusive.     Deposit  accounts  not 
conforming  to  this  section  shall  be  governed  by  other  common  law 
provisions  of  the  General  Statutes  or  the  common  law  as  appropriate." 
Sec.  3.     G.S.  54-109. 58(a).  as  amended  by  Section  3  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Shares  may  be  issued  to  and  deposits  received  from  any  two  or 
more  persons  opening  or  holding  an  account  or  accounts,  but  no  joint 
tenant,  unless  a  member  in  his  own  right,  shall  be  permitted  to  vote, 
obtain  loans,  or  hold  office  or  be  required  to  pay  an  entrance  or 
membership  fee.  The  account  and  any  balance  thereof  shall  be  held 
by  them  as  joint  tenants,  with  or  without  right  of  survivorship,  as  the 
contract  shall  provide;  the  account  may  also  provide ^  or  may  be  held 
pursuant  to  G.S.  41-2.1  and  have  the  incidents  set  forth  in  that 
section,  provided,  however,  if  the  account  is  held  pursuant  to  G.S. 
41-2.1  the  contract  shall  set  forth  that  -faO.  fact  as  well.  Unless  the 
persons  establishing  the  account  have  directed  agreed  with  the  credit 
union  that  withdrawals  require  more  than  one  signature,  payment  by 
the  credit  union  to,  or  on  the  order  of,  any  persons  holding  an 
account  authorized  by  this  section  shall  be  a  total  discharge  of  the 
credit  union's  obligations  as  to  the  amount  so  paid.  A  pledge  of  such 
account  by  any  holder  or  holders  shall,  unless  otherwise  specifically 
agreed  upon,  be  a  valid  pledge  and  transfer  of  such  account,  or  of  the 
amount  so  pledged,  and  shall  not  operate  to  sever  or  terminate  the 
joint  ownership  of  all  or  any  part  of  the  account.  Persons  establishing 
an  account  under  this  section  shall  sign  a  statement  showing  their 
decision  in  regard  to  the  right  of  survivorship  in  the  account,  and 
containing  the  following  language  in  a  conspicuous  manner: 
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'CREDIT  UNION  (or  name  of  institution)  JOINT  ACCOUNT 

G.S.  54-109.58 
We    understand    that    by    establishing    a  joint   account    under   the 
provisions  of  North  Carolina  General  Statute  54-109.58  that: 

1 .  The  credit  union  (or  name  of  institution)  may  pay  the  money 
in  the  account  to.  or  on  the  order  of,  any  person  named  in 
the  account  unless  we  have  directed  agreed  with  the  credit 
union  that  withdrawals  require  more  than  one  signature;  and 

2.  If  we  elect  to  create  the  right  of  survivorship  in  the  account, 
that  upon  the  death  of  one  joint  owner  the  money  remaining 
in  the  account  will  belong  to  the  surviving  joint  owners  and 
will  not  be  inherited  by  the  heirs  of  the  deceased  joint  owner 
or  be  controlled  by  the  deceased  joint  owner's  will. 

We [write  in  "do"  or  "do  not"]  elect  to  create  the 

right  of  survivorship  in  this  account. 


This  section  shall  not  be  deemed  exclusive.     Deposit  accounts,  not 
conforming    to   this    section    shall    be   governed    by   other   applicable 
provisions  of  the  General  Statutes  or  the  common  law  as  appropriate." 
Sec.  4.     G.S.  54B-130(a).  as  amended  by  Section  6  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  If  any  person  holding  or  opening  a  withdrawable  account  shall 
execute  a  written  agreement  with  the  association  containing  a  statement 
that  it  is  executed  pursuant  to  the  provisions  of  this  subsection  and 
providing  for  the  account  to  be  held  in  the  name  of  such  person  as 
trustee  for  not  more  than  one  person  designated  as  beneficiary,  the 
account  and  any  balance  thereof  shall  be  held  as  a  trust  account  and: 

(1)  The  trustee  during  the  trustee's  lifetime  may  change  the 
designated  beneficiary  by  a  written  direction  to  the 
association;  and 

(2)  The  trustee  may  withdraw  or  receive  payment  in  cash  or 
check  payable  to  the  trustee's  personal  order,  and  such 
payment  or  withdrawal  shall  constitute  a  revocation  of  the 
agreement  as  to  the  amount  withdrawn;  and 

(3)  Upon  the  death  of  the  trustee,  the  person  designated  as 
beneficiary,  if  such  person  is  living  at  the  death  of  the 
trustee,  shall  be  the  holder  of  the  account,  and  payment  by 
the  association  to  the  holder  shall  be  a  total  discharge  of  the 
association's  obligation  as  to  the  amount  paid. 

The  person  establishing  an  account  under  this  subsection  shall  sign  a 
statement  containing  the  following  language  in  a  conspicuous  manner: 
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'SAVINGS  AND  LOAN  (or  name  of  institution) 

TRUST  ACCOUNT 

G.S.  54B-K30(a) 

I    understand    that    by    establishing    a    trust    account    under    the 
provisions  of  North  Carolina  General  Statute  54B-I30(a)  that: 

1.  During  my  lifetime  I  may  withdraw  the  money  in  the 
account;  and 

2.  By  written  direction  to  the  savings  and  loan  association  (or 
name  of  institution)  I  may  change  the  beneficiary;  and 

3.  Upon  my  death  the  money  remaining  in  the  account  will 
belong  to  the  beneficiary,  and  the  money  will  not  be 
inherited  by  my  heirs  or  be  controlled  by  my  will. 


This  section  shall  not  be  deemed  exclusive.  Deposit  accounts  not 
conforming  to  this  section  shall  be  governed  by  other  applicable 
provisions  of  the  General  Statutes  or  the  common  law,  as 
appropriate." 

Sec.  5.     G.S.  53- 1 46.2(a)  as  amended  by  Section   1  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  If  any  person  establishing  a  deposit  account  shall  execute  a 
written  agreement  with  the  bank  containing  a  statement  that  it  is 
executed  pursuant  to  the  provisions  of  this  subsection  and  providing 
for  the  account  to  be  held  in  the  name  of  such  person  as  trustee  for 
not  more  than  one  person  designated  as  beneficiary,  the  account  and 
any  balance  thereof  shall  be  held  as  a  trust  account,  and: 

(1)  The  trustee  during  the  trustee's  lifetime  may  change  the 
designated  beneficiary  by  a  written  direction  to  the  bank;  and 

(2)  The  trustee  may  withdraw  or  receive  payment  in  cash  or 
check  payable  to  the  trustee's  personal  order,  and  such 
payment  or  withdrawal  shall  constitute  a  revocation  of  the 
agreement  as  to  the  amount  withdrawn;  and 

(3)  Upon  the  death  of  the  trustee,  the  person  designated  as 
beneficiary,  if  such  person  is  living  at  the  death  of  the 
trustee,  shall  be  the  owner  of  the  account,  and  payment  by 
the  bank  to  such  owner  shall  be  a  total  discharge  of  the 
bank's  obligation  as  to  the  amount  paid. 

The  person  establishing  an  account  under  this  subsection  shall  sign  a 
statement  containing  the  following  language  in  a  conspicuous  manner: 
'BANK  (or  name  of  institution)  TRUST  ACCOUNT 
G.S.  53-146.2 
I    understand    that    by    establishing    a    trust    account    under    the 
provisions  of  North  Carolina  General  Statute  53-146.2  that: 

1.      During    my    lifetime    I    may    withdraw    the    money    in    the 
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account;  and 

2.  By  written  direction  to  the  bank  (or  name  of  institution)  I 
may  change  the  beneficiary;  and 

3.  Upon  my  death  the  money  remaining  in  the  account  will 
belong  to  the  beneficiary  and  the  money  will  not  be  inherited 
by  my  heirs  or  be  controlled  by  will. 


This  section  shall  not  be  deemed  exclusive.  Deposit  accounts  not 
conforming  to  this  section  shall  be  governed  by  other  applicable 
provisions  of  the  General  Statutes  or  the  common  law,  as 
appropriate." 

Sec.  6.     G.S.  54-109. 57(a).  as  amended  by  Section  2  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Shares  may  be  issued  to  and  deposits  received  from  any 
person  holding  or  opening  an  account  who  shall  execute  a  written 
agreement  with  the  credit  union  containing  a  statement  that  it  is 
executed  pursuant  to  the  provisions  of  this  subsection  and  providing 
for  the  account  to  be  held  in  the  name  of  such  person  as  trustee  for 
not  more  than  one  person  designated  as  beneficiary,  the  account  and 
any  balance  thereof  shall  be  held  as  a  trust  account,  and: 

(1)    The  trustee  during  the  trustee's   lifetime  may  change  the 
designated  beneficiary  by  a  written  direction  to  the  credit 
union;  and 
..    (2)    The  trustee  may  withdraw  or  receive  payment  in  cash  or 
check   payable   to   the   trustee's   personal   order,    and   such 
payment  or  withdrawal  shall  constitute  a  revocation  of  the 
agreement  as  to  the  amount  withdrawn;  and 
(3)    Upon    the   death   of  the   trustee,    the   person   designated   as 
beneficiary,    if  such   person    is   living  at  the  death   of  the 
'  trustee,  shall  be  the  holder  of  the  account,  and  payment  by 

the  credit  union  to  the  holder  shall  be  a  total  discharge  of 
the  credit  union's  obligation  as  to  the  amount  paid. 
The  person  establishing  an  account  under  this  subsection  shall  sign  a 
statement  containing  the  following  language  in  a  conspicuous  manner: 
CREDIT  UNION  (or  name  of  institution)  TRUST  ACCOUNT 

G.S.  54-109.57 
I    understand    that    by    establishing    a    trust    account    under    the 
provisions  of  North  Carolina  General  Statute  54-109.57  that: 

1 .  During    my    lifetime    I    may    withdraw    the    money    in    the 
account;  and 

2.  By    written    direction    to    the    credit    union    (or    name    of 
institution)  I  may  change  the  beneficiary;  and 

3.  Upon   my  death  the  money  remaining  in  the  account  will 
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belong    to    the    beneficiary,    and    the    money    will    not    be 
inherited  by  my  heirs  or  be  controlled  by  my  will. 


This  section  shall  not  be  deemed  exclusive.  Deposit  accounts  not 
conforming  to  this  section  shall  be  governed  by  other  applicable 
provisions  of  the  General  Statutes  or  the  common  law,  as 
appropriate." 

Sec.  7.     G.S.  54B- 139(a),  as  amended  by  Section  7  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  A  person  may  open  a  personal  agency  account  by  written 
contract  containing  a  statement  that  it  is  executed  pursuant  to  the 
provisions  of  this  section.  A  personal  agency  account  may  be  a 
checking  account,  savings  account,  time  deposit,  or  any  other  type  of 
withdrawable  account  or  certificate.  The  written  contract  shall  name 
an  agent  who  shall  have  authority  to  act  on  behalf  of  the  depositor  in 
regard  to  the  account  as  set  out  in  this  subsection.  The  agent  shall 
have  the  authority  to: 

(1)  Make,  sign  or  execute  checks  drawn  on  the  account;  account 
or  otherwise  make  withdrawals  from  the  account; 

(2)  Endorse  checks  made  payable  to  the  principal  for  deposit 
only  into  the  account;  and 

(3)  Deposit      cash      or      negotiable      instruments,      including 
instruments  endorsed  by  the  principal,  into  the  account. 

A   person   establishing   an   account   under   this   section   shall    sign   a 
statement  containing  the  following  language  in  a  conspicuous  manner: 

'SAVINGS  AND  LOAN  (or  name  of  institution) 
PERSONAL  AGENCY  ACCOUNT 
G.S.  54B-139 
I  understand  that  by  establishing  a  personal  agency  account  under 
the  provisions  of  North  Carolina  General  Statute  54B-139  that  the 
agent  named  in  the  account  may: 

1 .  Sign  checks  drawn  on  the  account;  and 

2.  Make  deposits  into  the  account. 

I  also  understand  that  upon  my  death  the  money  remaining  in  the 
account  will  be  controlled  by  my  will  or  inherited  by  my  heirs. 


Sec.  8.     G.S.  53- 146.3(a),  as  amended  by  Section  1  of  Chapter 
1078  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Any  person  may  establish  a  personal  agency  account  by 
written  contract  containing  a  statement  that  it  is  executed  pursuant  to 
the  provisions  of  this  section.  A  personal  agency  account  may  be  a 
checking  account,  savings  account,  time  deposit,  or  any  other  type  of 
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withdrawable  account  or  certificate.  Tlie  written  contract  shall  name 
an  agent  who  shall  have  authority  to  act  on  behalf  of  the  depositor  in 
regard  to  the  account  in  the  actions  set  out  in  this  subsection.  The 
agent  shall  have  the  authority  to: 

(1)  Make,  sign  or  execute  checks  drawn  on  the  account;  account 
or  otherwise  make  withdrawals  from  the  account; 

(2)  Endorse  checks   made  payable  to  the  principal  for  deposit 
only  into  the  account;  and 

(3)  Deposit      cash      or      negotiable      instruments,      including 
instruments  endorsed  by  the  principal,  into  the  account. 

A   person   establishing   an    account   under   this    section    shall    sign    a 
statement  containing  the  following  language  in  a  conspicuous  manner: 
'BANK  (or  name  of  institution)  PERSONAL  AGENCY  ACCOUNT 

G.S.  53-146.3 
I  understand  that  by  establishing  a  personal  agency  account  under 
the  provisions  of  North  Carolina  General  Statute  53-146.3  that  the 
agent  named  in  the  account  may: 

1.  Sign  checks  drawn  on  the  account;  and  i, 

2.  Make  deposits  into  the  account. 

I  also  understand  that  upon  my  death  the  money  remaining  in  the 
account  will  be  controlled  by  my  will  or  inherited  by  my  heirs. 


Sec.  9.     G.S.  54-109. 63(a).  as  amended  by  Section  4  of  Chapter 
107S  of  the  1987  Session  Laws,  reads  as  rewritten: 

"(a)  A  person  may  open  a  personal  agency  account  by  written 
contract  containing  a  statement  that  it  is  executed  pursuant  to  the 
provisions  of  this  section.  A  personal  agency  account  may  be  a 
checking  account,  savings  account,  time  deposit,  or  any  other  type  of 
withdrawable  account  or  certificate.  The  written  contract  shall  name 
an  agent  who  shall  have  authority  to  act  on  behalf  of  the  depositor  in 
regard  to  the  account  as  set  out  in  this  subsection.  The  agent  shall 
have  the  authority  to: 

(1)  Make,  sign  or  execute  checks  drawn  on  the  account;  account 
or  otherwise  make  withdrawals  from  the  account; 

(2)  Endorse  checks   made  payable  to  the  principal  for  deposit 
only  into  the  account;  and 

(3)  Deposit      cash      or      negotiable      instruments,      including 
instruments  endorsed  by  the  principal,  into  the  account. 

A   person   establishing   an   account   under   this   section   shall   sign   a 
statement  containing  the  following  language  in  a  conspicuous  manner: 
'CREDIT  UNION  (or  name  of  institution) 

PERSONAL  AGENCY  ACCOUNT  '    ;     ;^^^ 

^     V        '   -  G.S.  54-109.63  ;V:-:^'  -:■-•■; 
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I  understand  that  by  establishing  a  personal  agency  account  under 
the  provisions  of  North  Carolina  General  Statute  54-109.63  that  the 
agent  named  in  the  account  may: 

1 .  Sign  checks  drawn  on  the  account;  and 

2.  Make  deposits  into  the  account. 

I  also  understand  that  upon  my  death  the  money  remaining  in  the 
account  will  be  controlled  by  my  will  or  inherited  by  my  heirs. 


Sec.  10.     This  act  shall  become  effective  July  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May.  1989. 

H.B.  245  CHAPTER  165 

AN  ACT  TO  RESTORE  THE  CORPORATE  LIMITS  OF  THE 
TOWN  OF  ROPER  TO  THOSE  IN  THE  CHARTER  OF  1907. 

The  General  Assembh  of  North  Carolina  enacts: 

Section  1.      Chapter  609.  Session  Laws  of  1949  is  repealed. 

Sec.  2.  Section  2  of  Chapter  24.  Private  Laws  of  1907  is 
reenacted. 

Sec.  3.     This  act  shall  become  effective  June  30,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May.  1989. 

H.B.  446  CHAPTER  166 

AN  ACT  TO  EXTEND  THE  EXPIRATION  FOR  THE  PAYMENT 
OF  JUST  COMPENSATION  BY  LOCAL  AUTHORITIES 
REQUIRING  THE  REMOVAL  OF  BILLBOARDS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2  of  Chapter  1 147  of  the  1981  Session  Laws 
as  amended  by  Chapter  318  of  the  1983  Session  Laws  and  by  Chapter 
1024  of  the  1987  Session  Laws  reads  as  rewritten: 

"Sec.  2.  This  act  is  effective  upon  ratification,  but  shall  expire 
June  30,  19Q0  June  30,  1994.  and  shall  have  no  force  or  effect  after 
that  date." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May,  1989. 
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H.B.  498  CHAPTER  167  . 

AN  ACT  TO  REMOVE  CERTAIN  DESCRIBED  PROPERTY  FROM 
THE  CORPORATE  LIMITS  OF  THE  CITY  OF  KINSTON. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  corporate  limits  of  the  City  of  Kinston  are 
reduced  by  removing  Lots  6A,  6B.  and  6C,  as  depicted  on  that  certain 
Map  recorded  in  Plat  Cabinet  3.  Page  201.  Lenoir  County  Registry. 

Sec.  2.  This  act  shall  have  no  effect  upon  the  validity  of  any 
liens  of  the  City  of  Kinston  for  ad  valorem  taxes  or  special 
assessments  outstanding  before  the  effective  date  of  this  act. 

Sec.  3.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May,  1989. 

SB.  324  CHAPTER  168 

AN  ACT  TO  PROVIDE  FOR  THE  MANAGEMENT  OF 
HAZARDOUS  WASTE  IN  NORTH  CAROLINA.  TO 
REORGANIZE  THE  NORTH  CAROLINA  HAZARDOUS  WASTE 
TREATMENT  COMMISSION  AS  THE  NORTH  CAROLINA 
HAZARDOUS  WASTE  MANAGEMENT  COMMISSION,  TO 
AMEND  VARIOUS  STATUTES  RELATING  TO  THE 
MANAGEMENT  OF  HAZARDOUS  WASTE,  AND  TO  MAKE 
CONFORMING  CHANGES  TO  OTHER  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  A  new  Chapter  is  added  to  the  General  Statutes  to 
read: 

"Chapter  130B.  ^      ^    ^  ^        - 

"Hazardous  Waste  Management  Commission. 
"§  130B-1.  Title;  applicability. 

(a)  This  Chapter  shall  be  known  and  may  be  cited  as  the  'North 
Carolina  Hazardous  Waste  Management  Commission  Act  of  1989\ 

(b)  The  provisions  of  this  Chapter  shall  not  be  construed  to  apply  to 
any  hazardous  waste  facility  other  than  hazardous  waste  facilities 
established  pursuant  to  this  Chapter. 

"§  I30B-2.  Definitions. 

(a)  Unless  a  different  meaning  is  required  by  the  context,  the 
definitions  set  out  in  G.S.  130A-290  shall  apply  throughout  this 
Chapter. 

(b)  Unless  a  different  meaning  is  required  by  the  context,  the 
following  definitions  shall  apply  throughout  this  Chapter: 
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(1)  -Authorized   hazardous  waste  facility'    means  a  hazardous 

—  waste  facility  authorized  by  the  Governor  as  provided   in 
GS    130B-5(a)  andG.S.  130B-5(b)(l). 

(2)  ^iBoaid'   means  the  Governor's  Waste  Management  Board 

—  established   pursuant  to   Part  27   ot  Article   3   of  Chapter 
143B  of  the  General  Statutes. 

(3)  -Commission'  means  the  North  Carolina  Hazardous  Waste 
^~      Management    Commission    established    pursuant    to    this 

Chapter  or  any  successor  thereto. 

(4)  -Department'  means  the  Department  of  Human  Resources. 
"  §  lJOB-3.  Lcsislaiive  jvidings. 

The  General  Assembly  ot  North  Carolina  hereby  finds  that  the  sate 
management  of  hazardous  waste,  and  particularly  the  timely 
establishment  of  adequate  facilities  for  the  treatment  and  disposal  of 
hazardous  waste,  is  one  of  the  most  urgent  problems  facing  North 
Carolina.  The  safe  management  of  hazardous  waste  is  essential  to 
protect  public  health  and  safety  and  the  environment  and  to  continued 
economic  growth.  Consequently,  cooperation  and  coordination  among 
the  private  sector,  the  general  public/ the  State,  and  local  governments 
to  assure  the  prevention  of  unnecessary  waste  and  the  establishment  of 
a  comprehensive  and  integrated  system  of  adequate  treatment  and 
disposal  facilities  are  essential. 

The  General  Assembly  ot  North  Carolina  finds  that  prevention, 
recycling,  detoxification,  and  reduction  of  hazardous  waste  should  be 
encouraged  and  promoted.  These  alternatives  reduce  the  quantity  and 
toxicity  of  hazardous  waste  requiring  treatment  or  disposal  and  thus 
lessen  the  risk  posed  by  hazardous  waste  to  human  health  and  the 
environment.  When  these  alternatives  are  not  technologically  or 
economically  feasible,  retrievable  storage  may  be  preferable  to  other 
means  of  disposal  until  appropriate  methods  for  recycling  o^ 
detoxification  of  the  stored  wastes  are  found. 

Hazardous  waste  should  be  treated  prior  to  lon^-term  storage  or 
dis"posar~Disposal  of  the  residue  or  ash  of  treated  hazardous  waste 
should  occur  only  when  its  toxicity  is  reduced  to  the  point  that  there 
would  be  no  significant  risk  to  public  health  and  safety  or  to  the 
environment  in  the  event  of  leakage  from  the  disposal  facility. 
Hazardous  waste  that  cannot  be  detoxified,  stabilized,  or  destroyed  so 
as  to  present  no  significant  risk  to  the  public  health  or  safety  or  to  the 
environment  should  be  placed  in  retrievable  storage  until  satisfactory 
treatment  processes  become  available.  Hazardous  waste  in  retrievable 
storage  should  be  detoxified  as  soon  as  it  is  determined  that  it  is 
technologically  possible  to  do  so  at  a  reasonable  cost.  Hazardous 
waste  disposal  facilities  and  polychlorinated  biphenvl  landfill  facilities 
should  be  detoxified  as  soon  as  it  is  technologically  and  economically 
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feasible  to  do  so. 

The  General  Assembly  further  finds  that  while  the  foregoing 
findings,  which  were  articulated  in  similar  form  in  legislation  enacted 
in  1981  and  1984,  continue  to  hold  true,  circumstances  have  changed 
since  that  time  which  require  adjustments  in  the  State's  hazardous 
waste  management  policy.  Specifically,  the  General  Assembly  finds 
that  the  most  practical  approach  to  hazardous  waste  management, 
including  compliance  with  the  CERCLA/SARA  capacity  assurance 
requirements,  is  through  a  regional  approach.  The  General  Assembly 
finds  that  the  development  of  a  full  range  of  comprehensive  hazardous 
waste  treatment  and  disposal  facilities  in  this  and  every  state  is  neither 
environmentally  nor  economically  sound.  The  General  Assembly 
finds  that  minimization,  and  wherever  possible  elimination,  of 
hazardous  waste  generation,  and  hazardous  waste  reduction,  recycling, 
and  on-site  treatment  are  preferable  to  off-site  treatment  and  disposal. 

The  General  Assembly  of  North  Carolina  finds  that  local 
governments  have  an  important  role  in  promoting  public  health  and 
safety,  encouraging  planned  and  orderly  land  use  development,  and  in 
providing  services  to  meet  the  needs  of  educational  and  health 
institutions,  business,  and  industry.  The  General  Assembly  of  North 
Carolina  further  finds  that  the  reasonable  concerns  and  reasonable 
decisions  of  local  authorities  should  be  considered  in  the  siting, 
permitting,  and  operation  of  hazardous  waste  facilities. 
"§  I30B-4.  Purpose. 

It  is  the  purpose  of  this  Chapter  to  provide  for  the  siting, 
construction,  and  operation  of  hazardous  waste  facilities  to  the  end  that 
hazardous  waste  may  be  treated  or  disposed  of  in  the  most 
cost-effective  manner,  while  protecting  public  health  and  safety  and  the 
environment.  It  is  the  purpose  of  this  Chapter  to  promote  a  regional 
approach  to  hazardous  waste  management.  It  is  the  purpose  of  this 
Chapter  to  provide  a  mechanism  to  assess  the  need  for  hazardous 
waste  treatment  and  disposal  in  this  State  and  in  the  region,  to 
determine  the  scope  and  capacity  of  hazardous  waste  facilities  needed 
in  this  State  in  order  that  North  Carolina  is  in  a  position  to  assume  its 
fair  share  in  the  management  of  hazardous  waste  so  that  the  benefits 
and  burdens  of  hazardous  waste  management  are  equitably  shared  by 
all  states,  and  to  cause  to  come  into  existence  such  facilities  as  are 
needed.  It  is  the  purpose  of  this  Chapter  to  promote  interstate 
agreements  for  the  management  of  hazardous  waste  which  will  assure 
access  to  hazardous  waste  facilities  on  a  regional  basis.  It  is  the 
purpose  of  this  Chapter  to  encourage  the  development  of  hazardous 
waste  facilities  which  are  needed  in  this  State  through  the  efforts  of 
private  enterprise.  It  is  the  purpose  of  this  Chapter  to  create  a 
commission  to  assist  private  enterprise  with  the  development  of  needed 
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hazardous  waste  facilities  through  the  performance  of  those  tasks 
which  private  enterprise  is  unable  to  undertai<e  or  accomplish.  It  is 
the  purpose  of  this  Chapter  to  authorize  the  Commission,  when 
authorized  by  the  Governor,  to  site,  design,  finance,  construct, 
operate,  oversee,  acquire,  hold,  sell,  lease,  or  convey  needed 
hazardous  waste  facilities  to  the  extent  that  private  enterprise  fails  to 
provide  such  facilities. 

It  is  also  the  purpose  of  the  General  Assembly  through  powers 
granted  to  the  Governor's  Waste  Management  Board  to  limit  the  extent 
to  which  units  of  local  government  may  regulate  the  management  of 
hazardous  waste  by  means  of  local  acts,  laws,  resolutions,  ordinances, 
rules,  or  regulations,  including  but  not  limited  to  those  relating  to 
taxes  and  fees,  local  land  use  including  zoning  and  other  restrictions 
on  the  use  of  property,  building  codes,  fire  protection,  civil  defense, 
preparation  for  and  response  to  emergencies,  and  public  health. 

Furthermore,  it  is  the  purpose  of  this  Chapter  to  establish  an 
effective  and  comprehensive  policy  of  negotiation  and  arbitration 
between  the  Commission  or  other  applicant  for  a  permit  to  operate  a 
hazardous  waste  facility  pursuant  to  this  Chapter  and  a  committee 
representing  the  affected  local  government(s)  to  assure  that: 

(1)  The  legitimate  concerns  of  nearby  residents  and  affected 
municipalities  can  be  expressed  in  a  public  forum, 
negotiated  and,  if  need  be.  arbitrated  with  the  Commission 
in  a  fair  manner  and  reduced  to  a  written  document  that  is 
legally  binding;  and 

(2)  Environmentally  sound  and  economically  viable  hazardous 
waste  facilities  will  be  established. 

"  §  1 30B-5.  Powers  and  duties  of  the  Governor. 

(a)  No  hazardous  waste  facility  shall  be  established  pursuant  to  this 
Chapter  unless  the  Governor  determines  that  such  facility  is  essential 
and  is  in  the  best  interests  of  the  State.  Such  determination  shall  be 
based  on  a  periodic  review  of  current  and  projected  hazardous  waste 
generation  from  all  sources  within  the  State,  the  current  and  projected 
effect  of  efforts  to  minimize  and  reduce  the  generation  of  hazardous 
waste,  the  potential  for  further  reductions  in  the  generation  of 
hazardous  waste,  current  and  projected  availability  and  adequacy  of 
facilities  for  the  management  of  hazardous  waste  within  and  outside 
the  State,  whether  and  to  what  extent  private  enterprise  will  provide 
needed  hazardous  waste  facilities,  capacity  assurance  requirements 
under  CERCLA/SARA,  the  extent  to  which  agreements  can  be 
negotiated  for  the  management  of  hazardous  waste  outside  the  State, 
and  the  extent  to  which  the  State  should  obligate  itself  to  provide 
facilities  for  the  management  of  hazardous  waste  generated  outside  the 
State.    The  Governor  shall  take  into  consideration  the  comprehensive 
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waste  management  plan  developed  pursuant  to  G.S.  l30A-294(i)  in 
making  any  determination  under  this  subsection.  Such  determination 
shall  be  made  in  writing  and  shall  specify  the  functions,  technologies, 
and  design  capacities  of  the  hazardous  waste  facility  to  be  established. 

(b)  With  respect  to  each  hazardous  waste  facility  to  be  established 
pursuant  to  this  Chapter  the  Governor  shall: 

(1)  Authorize  the  establishment  of  the  facility  as  provided  in 
subsection  (a)  of  this  section; 

(2)  Approve  and  modify  as  necessary  a  schedule  for  selection 
of  the  preferred  and  alternate  sites  for  the  facility; 

(3)  Approve  and  modify  as  necessary  a  schedule  for  the 
development  of  the  facility;  and 

(4)  Approve  the  technology  and  design  capacity  of  each 
component  of  the  facility. 

(c)  The  Governor  is  authorized  to  enter  into  interstate  agreements 
for  the  management  of  hazardous  waste.  Such  agreements  shall 
provide  for  access  to  suitable  facilities  for  management  of  hazardous 
waste;  encourage  reductions  in  the  volume  or  quantity  and  toxicity  of 
hazardous  waste;  distribute  the  costs,  benefits,  and  obligations  of 
hazardous  waste  management  equitably  among  the  party  states;  and 
provide  for  protection  of  human  health  and  the  environment  in  a 
manner  that  is  both  ecologically  and  economically  sound.  In 
negotiating  such  agreements,  the -^  Governor  may  request  such 
assistance  as  he  deems  appropriate  from  the  Attorney  General,  the 
Solid  Waste  Management  Division  of  the  Department,  the  Governor's 
Waste  Management  Board,  and  the  Commission.  The  Governor  shall 
submit  any  such  agreement  to  the  General  Assembly  for  its  approval, 
and  no  such  agreement  shall  be  effective  until  approved  by  the 
General  Assembly. 

"§  130B-6.  Or^anizalion  and  adtnini  strati  on  of  the  Commission. 

(a)  Creation.  -  The  North  Carolina  Hazardous  Waste  Management 
Commission  is  hereby  created  as  follows: 

(1)  The  Commission  shall  be  located  within  the  Department  of 
Commerce.  The  Commission  shall  exercise  all  of  its 
powers  independently  of  the  Secretary  of  Commerce  and, 
notwithstanding  any  other  provision  of  law,  shall  be  subject 
to  the  direction  and  supervision  of  the  Secretary  of 
Commerce  only  with  respect  to  the  management  functions 
of  coordinating  and  reporting. 

(2)  The  Commission  shall  continue  until  its  existence  shall  be 
terminated  by  law.  Upon  the  termination  of  the  existence  of 
the  Commission,  all  of  its  rights  and  properties  shall  pass 
to  and  be  vested  in  the  State. 

(3)  The    Department    of   Commerce    and    the    Department    of 
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Administration  shall  provide  such  technical,  clerical,  and 
other  support  services  and  personnel  as  the  Commission 
may  require  in  the  performance  of  its  functions.  The 
Commission  shall  reimburse  the  Departments  for  such 
services  from  its  revenues  or  from  other  funding  sources. 

(b)  Membership.  —  The  Commission  shall  be  composed  of  nine 
members.  Members  of  the  General  Assembly,  the  Board,  the 
Commission  for  Health  Services,  and  members  or  employees  of  any 
State  or  federal  agency,  board,  or  commission  which  exercises 
regulatory  authority  with  respect  to  any  activity  of  the  Commission 
shall  be  ineligible  for  appointment  to  membership  on  the  Commission. 

(c)  Appointments.  --  Appointments  to  the  Commission  shall  be 
made  as  follows: 

(1)  The  Governor  shall  appoint  five  members. 

(2)  The  General  Assembly  shall  appoint  four  members  in 
accordance  with  G.S.  120-121,  two  upon  recommendation 
of  the  Speaker  of  the  House  of  Representatives  and  two 
upon  recommendation  of  the  President  Pro  Tempore  of  the 
Senate. 

(3)  Successors  shall  be  appointed  by  the  appointing  authority 
making  the  original  appointment. 

(4)  Vacancies  in  appointments  shall  be  filled  for  the  unexpired 
term.  Vacancies  in  appointments  made  by  the  General 
Assembly  shall  be  filled  in  accordance  with  G.S.  120-122. 

(5)  Members  of  the  Commission  shall  include  persons  with 
expertise  in  the  technical,  legal,  financial,  and  other  aspects 
of  hazardous  waste  management  and  shall  represent, 
insofar  as  practicable,  the  diverse  interests  and  geographic 
regions  of  the  State.  Not  more  than  three  members  of  the 
Commission  may  be  persons  who  derive  any  significant 
portion  of  their  income  from  persons  who  generate  or 
transport  hazardous  waste  or  who  operate  hazardous  waste 
facilities.  For  purposes  of  this  subdivision,  faculty 
members  and  health  care  professionals  employed  by  a 
nonprofit  institution  and  employees  of  any  governmental 
entity  shall  not  be  regarded  as  deriving  a  significant  portion 
of  their  income  from  a  generator  or  transporter  of 
hazardous  waste  or  from  a  hazardous  waste  facility  operator 
by  reason  of  such  employment.  The  Governor,  the 
Speaker  of  the  House  of  Representatives,  and  the  President 
Pro  Tempore  of  the  Senate  shall  consult  with  one  another 
to  insure  that  the  requirements  of  this  subdivision  are  met. 
Each  appointing  authority  shall  require  adequate  disclosure 
of    potential    conflicts    of    interest    by    members    of    the 
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Commission.  '  ■.    '  ;    '^         '" 

(d)  Terms. 

(1)  Ail  appointments  made  by  the  Governor,  other  than  initial 
appointments,  shall  be  for  a  term  of  four  years.  The 
Governor  shall  have  the  power  to  remove,  in  accordance 
with  G.S.  143B-13.  any  member  appointed  by  the 
Governor. 

(2)  All  appointments  made  by  the  General  Assembly,  other 
than  initial  appointments,  shall  be  for  a  term  of  two  years. 
The  General  Assembly  shall  have  the  power  to  remove,  in 
accordance  with  G.S.  143B-I3.  any  member  appointed  by 
the  General  Assembly. 

(3)  Terms  shall  expire  on  30  June  as  provided  by  this 
subsection,  except  that  members  of  the  Commission  shall 
serve  until  their  successors  are  appointed  and  duly  qualified 
as  provided  by  G.S.  128-7. 

(4)  Of  the  initial  appointments  made  by  the  Governor,  one 
term  shall  expire  30  June  1990,  one  term  shall  expire  30 
June  1991.  one  term  shall  expire  30  June  1992,  and  two 
terms  shall  expire  30  June  1993.  Successors  shall  be 
appointed  to  serve  four-year  terms. 

(5)  Of  the  initial  appointments  made  by  the  General  Assembly 
on  recommendation  of  the  Speaker  of  the  House  of 
Representatives,  one  term  shall  expire  30  June  1991,  and 
one  term  shall  expire  30  June  1992.  Of  the  initial 
appointments  made  by  the  General  Assembly  on 
recommendation  of  the  President  Pro  Tempore  of  the 
Senate,  one  term  shall  expire  30  June  1991,  and  one  term 
shall  expire  30  June  1992. 

(e)  Officers.  -  The  Governor  shall  appoint  from  the  members  of 
the  Commission  the  Chairman  and  Vice-Chairman  of  the  Commission. 
The  Executive  Director  of  the  Commission  shall  serve  as  Secretary  of 
the  Commission. 

(f)  Meetings.  -  The  Commission  shall  meet  at  least  quarterly  at 
such  time  and  at  any  place  within  the  State  as  the  Commission  may 
provide.  The  Commission  shall  meet  upon  the  call  of  its  Chairman  or 
a  majority  of  its  members.  A  majority  of  its  members  shall  constitute 
a  quorum  for  the  transaction  of  business.  Members  of  the 
Commission  who  are  State  employees  shall  be  reimbursed  for  their 
expenses  in  accordance  with  G.S.  138-6.  Members  of  the 
Commission  who  are  not  State  employees  shall  be  reimbursed  for  their 
expenses  in  accordance  with  G.S.  138-5  except  that  the  per  diem  rate 
as  defined  in  G.S.  138-5(a)(l)  shall  be  one  hundred  fifty  dollars 
($150.00)  per  day  of  service. 
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(g)  Executive  Director  and  Staff.  --  The  Commission  shall  be 
assisted  by  an  Executive  Director  and  staff  who  shall  be  subject  to 
provisions  of  law  applicable  to  State  employees  generally,  including 
Chapters  126  and  135  of  the  General  Statutes,  except  as  such 
provisions  are  modified  by  this  Chapter. 

(1)  The  Commission  shall  appoint  an  Executive  Director,  who 
shall  report  to  the  Commission  and  serve  at  its  pleasure. 
The  Executive  Director  shall  be  the  chief  administrative 
officer  of  the  Commission.  The  Commission  shall  set, 
subject  to  consultation  with  the  Advisory  Budget 
Commission,  and  pay  the  compensation  of  the  Executive 
Director. 

(2)  The  Executive  Director  shall  be  assisted  by  such  senior 
professional  staff  members  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Chapter,  who  shall  be  appointed 
by  the  Commission  on  nomination  of  the  Executive 
Director.  The  Commission  shall  set,  subject  to 
consultation  with  the  Advisory  Budget  Commission,  and 
pay  the  compensation  of  the  staff  members  it  appoints. 

(3)  In  addition,  the  Executive  Director  shall  be  assisted  by 
such  other  employees  as  may  be  needed  to  carry  out  the 
provisions  of  this  Chapter.  The  staff  complement  shall  be 
established  by  the  Commission  on  recommendation  of  the 
Executive  Director.  Such  other  employees  shall  be 
appointed  by  the  Commission  upon  the  recommendation  of 
the  Executive  Director  and  shall  be  compensated  by  the 
Commission  pursuant  to  the  provisions  of  Chapter  126  of 
the  General  Statutes. 

"  §  I30B-7.    Powers  and  duties  of  the  Commission. 

(a)  To  carry  out  the  purposes  of  this  Chapter,  the  Commission: 
(1)  Shall  (i)  with  the  assistance  of  the  Board  and  the  Solid 
Waste  Management  Division  of  the  Department, 
periodically  review  current  and  projected  hazardous  waste 
generation  from  all  sources  within  the  State,  the  current 
and  projected  effect  of  efforts  to  minimize  and  reduce  the 
generation  of  hazardous  waste,  the  potential  for  further 
reductions  in  the  generation  of  hazardous  waste,  current 
and  projected  availability  and  adequacy  of  facilities  for  the 
management  of  hazardous  waste  within  and  outside  the 
State,  whether  and  to  what  extent  private  enterprise  will 
provide  needed  hazardous  waste  facilities,  and  capacity 
assurance  requirements  under  CERCLA/SARA.  (ii) 
determine  whether  additional  facilities  for  the  management 
of  hazardous  waste  may  be  needed  in  this  State,  and  (iii) 
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make  appropriate  recommendations  to  the  Governor  and  the 
General  Assembly; 

(2)  Shall,  at  the  request  of  the  Governor  and  under  his 
direction,  assist  with  the  negotiation  of  interstate 
agreements  for  the  management  of  hazardous  waste; 

(3)  Shall  determine  the  sequence  of  tasks  required  to  be 
accomplished  in  order  to  site,  design,  finance,  construct, 

.  - ■■'  and  place  into  operation  each  authorized  hazardous  waste 
\  '  facility,  determine  the  time  likely  to  be  required  to 
accomplish  those  tasks,  develop  a  proposed  schedule  for  the 
development  of  each  such  facility  and  submit  such  schedule 
to  the  Governor  for  approval,  and  estimate  the  resources 
required  to  accomplish  those  tasks  and  submit  such 
estimate  to  the  Governor  and  the  General  Assembly; 

(4)  Shall  site,  design,  finance,  construct,  and  operate 
authorized  hazardous  waste  facilities; 

(5)  Shall  adopt,  consistent  with  the  rules  of  the  Commission  for 
Health  Services  and  pursuant  to  Chapter  150B  of  the 
General  Statutes,  rules  specifying  the  criteria  and 
procedures  for  evaluating  alternative  locations  for,  and 
siting  of,  hazardous  waste  facilities; 

(6)  May  employ  consultants  and  contractors  to  provide  services 
including  site  selection,  design,  construction,  operation, 
closure,  and  perpetual  care  of  hazardous  waste  facilities, 
necessary,  desirable,  or  convenient  to  carry  out  the 
purposes  of  this  Chapter,  and  to  fix  and  pay  their 
compensation; 

(7)  May  acquire  by  deed,  purchase,  lease,  contract,  gift, 
devise,  condemnation,  or  otherwise,  any  real  or  personal 
property,  structures,  rights-of-way,  franchises,  easements, 
and  other  interests  in  land  which  is  necessary  and 
convenient  for  the  construction  or  operation  of  hazardous 
waste  facilities,  upon  such  terms  and  conditions  as  it  deems 
advisable,  hold,  mortgage,  pledge,  or  otherwise  encumber 
the  same,  and  lease,  sell,  convey,  or  otherwise  dispose  of 

:"  the  same  in  such  manner  as  may  be  necessary  or  desirable 
to  carry  out  the  purposes  of  this  Chapter; 

(8)  May  exercise  the  powers  of  a  body  corporate,  including  the 
power  to  sue  and  be  sued,  and  may  adopt  and  use  a 
common  seal  and  alter  the  same  as  may  be  deemed 
expedient; 

(9)  May  make  all  necessary  contracts  and  arrangements  with 
other  officials  or  agencies  in  this  State  and  other  states, 
including  compact  commissions,  for  any  of  the  purposes  of 
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this  Chapter: 

(10)  Shall  establish  an  office  or  offices  for  the  transaction  of  its 
business  at  such  place  or  places  as.  in  the  opinion  of  the 
Commission,  shall  be  advisable  or  necessary  in  carrying 
out  the  purposes  of  this  Chapter; 

(11)  May  create  and  operate  any  divisions  it  deems  necessary  or 
useful; 

(12)  Shall  pay  all  costs  of  the  formation  and  organization  of  the 
Commission,  and  incident  to  its  administration  and 
operation,  and  may  pay  all  other  costs  necessary  in 
carrying  out  the  purposes  of  this  Chapter; 

(13)  May  develop  and  implement  schedules  of  fees  and  other 
charges,  including  user  charges,  penalties,  and  surcharges 
applicable  to  hazardous  waste  facilities  operated  by  the 
Commission; 

(14)  Shall  make  recommendations  to  the  Governor  as  to  the 
technology,  design  capacity,  operational  features,  and 
post-closure  requirements  of  authorized  hazardous  waste 
facilities,  and  shall  implement  such  recommendations  upon 
approval  by  the  Governor; 

(15)  Shall  pay,  or  assure  that  permittees  and  operators  pay,  all 
applicable  taxes  and  fees; 

(16)  May  apply  for,  accept,  and  expend  loans  and  grants  of 
money  from  any  federal  or  State  agency  or  any  political 
subdivision  thereof,  from  a  compact  commission,  or  from 
any  other  public  or  private  source  for  any  of  the  purposes 
authorized  by  this  Chapter,  and  to  give  any  evidences  of 
indebtedness  as  may  be  required.  Except  as  may  hereafter 
be  authorized  by  the  General  Assembly,  no  indebtedness  of 
any  kind  incurred  or  created  by  the  Commission  shall 
constitute  an  indebtedness  of  the  State  or  any  of  its  political 
subdivisions,  and  no  such  indebtedness  shall  involve  or  be 
secured  by  the  faith,  credit,  or  taxing  power  of  the  Stated 
any  of  its  political  subdivisions.  At  no  time  may  the  total 
outstanding  indebtedness  of  the  Commission,  excluding 
bond  indebtedness,  exceed  a  total  of  five  hundred  thousand 
dollars  ($500.000)  without  prior  approval  of  the  Governor 
after  receiving  the  advice  of  the  Advisory  Budget 
Commission; 

(17)  May  issue  revenue  bonds  from  time  to  time  pursuant  to 
The  State  and  Local  Government  Revenue  Bond  Act, 
Article  5  of  Chapter  159  of  the  General  Statutes,  and  such 
bonds  may  be  sold  at  public  or  private  sale  pursuant  to 


G.S.  159-123: 
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0L8)  Shall,  if  it  elects  to  issue  bonds,  select  and  retain,  subject 
to  approval  of  the  Local  Government  Commission,  financial 
consultants,  underv^riters,  and  bond  attorneys  to  assist  with 
the  issuance  of  such  bonds  and  to  pay  for  services 
rendered; 
:  (19)  May  pledge  revenues  from  hazardous  waste  facilities  to  the 
benefit  of  bondholders,  or  for  other  purposes  necessary  to 
secure  financing; 

(20)  Shall  make  such  plans,  surveys,  studies,  and  investigations 
as  may  be  necessary  or  desirable  with  respect  to  the 
acquisition,  development,  and  use  of  real  property  and  the 
design,  construction,  operation,  closure,  and  long-term 
care  of  hazardous  waste  facilities; 

(21)  Shall  receive  all  field  data,  charts,  maps,  tracings, 
laboratory  test  data,  soil  and  rock  samples,  and  such  other 
records  as  the  Commission  deems  appropriate,  collected  or 
produced  by  its  employees,  contractors,  or  consultants 
pursuant  to  siting,  operating,  or  closing  of  hazardous  waste 
facilities.  All  such  data  and  materials  shall  become  the 
property  of  the  State  and  shall  not  be  disposed  of  except  in 

:  .  accordance   with    G.S.    132-3    except   that   soil    and    rock 

samples  may  be  subjected  to  tests  and  reduced  in  volume 
for   purposes    of   storage    in    a    manner    approved    by    the 

;  Commission.    The  Commission  may  enter  into  agreements 

with  other  State  agencies  for  the  purpose  of  storage  and 
preservation  of  data  and  materials; 

(22)  May  procure  and  keep  in  force  adequate  insurance  or 
otherwise  provide  for  the  indemnification  of  itself  and  its 
members,  officers,  agents,  employees,  and  the  general 
public  against  loss  or  liability  resulting  from  any  act  or 

• ;  omission  by  or  on  behalf  of  the  Commission,  and  for  the 
protection  of  its  property,  provided  that  procurement  of 
insurance  by  the  Commission  shall  not  be  deemed  a  waiver 
of  any  immunity  from  liability  otherwise  available  under 
any  provision  of  law; 

(23)  May  adopt  bylaws  for  the  regulation  of  its  affairs  and  the 
conduct  of  its  business; 

,    (24)    May  adopt   rules,    in    accordance   with   the   provisions   of 
Chapter  150B  of  the  General  Statutes,  with  respect  to  any 
of  its  powers  and  duties;  and 
(25)    May  do  anything  else  necessary  to  carry  out  the  purposes 
of  this  Chapter  not  otherwise  prohibited  by  law. 
"§  I30B-8.  Commission  may  exempt  iib-clf  from  certain  laws. 

(a)  Neither  the  Commission  nor  any  contractor  performing  services 
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on    behalf   of   the    Commission    shall    be    subject    to    the    following 
provisions  of  the  General  Statutes: 

(1)  Article  3  of  Chapter  143  (Purchases  and  Contracts); 

(2)  Article  3C  of  Chapter  143  (Contracts  to  Obtain  Consultant 
Services); 

(3)  Article  3D  of  Chapter  143  (Procurement  of  Architectural 
and  Engineering  Services); 

(4)  Article  8  of  Chapter  143  (Public  Contracts); 

(5)  Article  8B  of  Chapter  143  (State  Building  Commission); 

(6)  G.S.  143-341  (Powers  and  Duties  of  the  Department  of 
Administration); 

(7)  Chapter  146  (State  Lands);  and 

(8)  Article  2  of  Chapter  150B  shall  not  apply  to  contractor 
selection  or  technology  selection  pursuant  to  G.S.  130B-13 
and  G.S.  130B-14.  Articles  3  and  3A  of  Chapter  150B 
shall  not  apply  to  final  decisions  regarding  site  selection, 
contractor  selection  or  technology  selection  pursuant  to 
G.S.  I30B-I1.  13QB-13.  and  130B-14. 

(b)  Subdivisions  (1)  through  (7)  of  subsection  (a)  of  this  section 
shall  apply  only  when  the  Commission  determines  that  exemption  from 
a  particular  provision  of  the  General  Statutes  is  in  the  best  interest  of 
the  State.  Each  such  determination  by  the  Commission  shall  be  set 
out  in  the  official  minutes  of  the  Commission  and  shall  state  with 
particularity  (i)  the  provision  or  provisions  of  the  General  Statutes 
from  which  the  Commission  exempts  itself  pursuant  to  this  section, 
(ii)  the  action  or  activities  covered  by  such  exemption,  and  (iii)  the 
justification  for  such  exemption,  taking  into  account  the  purposes  of 
such  provisions  of  the  General  Statutes  and  of  this  Chapter. 
"§  LWB-9.  Compliance  with  laws  and  rules  relating  to  hazardous  waste 
management  and  to  protection  of  public  health,  safety,  or  the 
envirotunent. 

This  Chapter  shall  not  be  construed  as  amending,  repealing,  or  in 
any  manner  abridging  or  interfering  with  any  law  or  rule  relating  to 
the  management  of  hazardous  waste  or  to  protection  of  public  health, 
safety,  or  the  environment,  nor  shall  the  provisions  of  this  Chapter  be 
construed  as  being  applicable  to  or  in  any  way  affecting  the  authority 
of  State  agencies  and  commissions  to  control  hazardous  waste  or  the 
discharge  of  environmental  pollutants  and  wastes  into  the  air,  soil,  or 
waters  of  the  State.  The  Commission,  its  members,  officers, 
employees,  agents,  contractors,  and  any  person  who  operates  any 
hazardous  waste  facility  pursuant  to  this  Chapter  shall  comply  with  all 
federal  and  State  laws,  including  statutes,  regulations,  and  rules, 
applicable  to  hazardous  waste  management  and  to  protection  of  public 
health,    safety,    and    the    environment.       The    Commission    shall    be 
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considered    a    State    agency    for    purposes    of    the    North    Carolina 

Environmental  Policy  Act,  G.S.  1 I3A-1   el  seq.    To  the  extent  that  an 

application  for  a  permit  for  a  hazardous  waste  facility  and  the  review 

thereof  provides  the  functional  equivalent  of  the  statement  required  by 

G.S.    113A-4(2).   a  separate  statement  under  G.S.    113A-4(2)  is  not 

required. 

"§  I30B-10.    Liability,  defense,  and  legal  represeniation. 

(a)  The  provisions  of  Article  31  of  Chapter  143  (Tort  Claims 
Against  State  Departments  and  Agencies)  shall  apply  to  the 
Commission.  No  member,  officer,  or  employee  of  the  Commission, 
while  acting  within  the  scope  of  their  authority,  shall  be  subject  to  any 
personal  liability  or  accountability  by  reason  of  any  act  or  omission  in 
connection  with  the  exercise  of  any  power  or  performance  of  any  duty, 
whether  express  or  implied,  pursuant  to  this  Chapter. 

(b)  The  provisions  of  Article  31 A  of  Chapter  143  of  the  General 
Statutes  shall  apply  to  current  or  former  members,  officers,  agents,  or 
employees  of  the  Commission. 

(c)  The  Attorney  General  shall  be  the  legal  representative  of  the 
Commission  and  shall  provide  legal  advice  and  counsel  to  the 
Commission.  The  Commission  and  the  Department  of  Justice  shall 
enter  into  an  appropriate  contract  or  make  other  mutually  satisfactory 
arrangements  for  legal  services,  including  reimbursement  of  the 
Department  of  Justice  for  any  costs  incurred  other  than  routine  or 
minor  costs.  The  Commission  may  employ  or  retain  other  legal 
counsel  with  the  prior  approval  of  the  Attorney  General. 

"§  I30B-II.    Site  selection. 

(a)  The  Commission  shall  actively  seek  communities  interested  in 
hosting  hazardous  waste  facilities.  The  Commission  shall  give  first 
priority  to  the  evaluation  of  potential  sites  located  in  communities 
interested  in  hosting  a  hazardous  waste  facility.  Potential  sites  shall 
meet  all  applicable  hazardous  waste  facility  permit  requirements  and 
all  minimum  technical  and  other  requirements  established  by  the 
Commission  for  facility  siting.  However,  with  respect  to  any  potential 
site  located  in  a  county  interested  in  volunteering  to  host  a  facility,  the 
Commission  may  waive  any  site  selection  criteria  only  if  such  criteria 
relate  solely  to  preferences  in  site  location  which  are  discretionary 
with  the  Commission,  if  such  waiver  would  not  have  a  significant 
impact  on  the  economic  viability  of  the  facility,  and  if  such  waiver 
would  not  adversely  affect  public  health  or  safety  or  the  environment. 

(b)  The  Commission  shall  develop  procedures  and  criteria  for 
selecting  sites  for  hazardous  waste  facilities  whenever  it  appears  such 
facilities  are  needed.  Site  selection  procedures  and  criteria  shall  be 
specifically  adapted  to  take  into  account  the  technologies  and  design 
capacities  of  each  authorized  hazardous  waste  facility.     Site  selection 
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procedures  and  criteria  shall  be  developed  with,  and  provide  for, 
public  participation:  shall  be  incorporated  into  rules;  shall  include  a 
written  justification  for  each  criterion:  shall  be  consistent  with  all 
applicable  federal  and  State  law,  including  statutes,  regulations  and 
rules;  shall  be  developed  and  revised  in  light  of  the  best  available 
scientific  data:  and  shall  be  based  on  consideration  of  at  least  the 
following  factors: 

(1)  Hydrological  and  geological  factors,  including  flood  plains, 
depth  to  water  table,  groundwater  travel  time,  soil  pH,  soil 
cation  exchange  capacity.  soil  composition  and 
permeability,  cavernous  bedrock,  seismic  activity,  slope, 
mines,  and  climate; 

(2)  Environmental  and  public  health  factors,  including  air 
quality,  quality  of  surface  and  groundwater,  and  proximity 
to  public  water  supply  watersheds; 

(3)  Natural  and  cultural  resources,  including  wetlands, 
gamelands,  endangered  species  habitats,  proximity  to  parks, 
forests,  wilderness  areas,  nature  preserves,  and  historic 
sites; 

(4)  Local  land  uses; 

(5)  Transportation  factors,  including  proximity  to  waste 
generators,  route  safety,  and  method  of  transportation; 

(6)  Aesthetic  factors,  including  the  visibility,  appearance,  and 
noise  level  of  the  facility; 

(7)  Availability  and  reliability  of  public  utilities;  and 

(8)  Availability  of  emergency  response  personnel  and 
equipment. 

(c)  In  addition  to  any  other  site  selection  criteria  adopted  by  the 
Commission,  the  following  criteria  shall  apply  to  the  selection  of  sites 
for  hazardous  waste  treatment  facilities: 

(1)  A  site  shall  be  accessible  to  the  Interstate  Highway  System 
by  a  highway  having  not  less  than  two  travel  lanes  in  each 
direction  (four-lane  highway). 

(2)  In  evaluating  potential  sites,  the  Commission  shall  give 
preference  to  those  sites  which  minimize  the  travel  distance 
between  the  site  and  the  Interstate  Highway  System. 

(3)  A  site  shall  not  be  located  in  or  on  wetlands,  existing  State 
or  national  parks  or  forests,  existing  historical  sites,  and 
existing  wildlife  refuges. 

(4)  A  site  shall  not  be  located  in  or  on  land  on  which  a  fish 
hatchery  is  located.  Indian  reservations,  or  federal  military 
reservations. 

(cl)  With  respect  to  any  potential  site  located  in  a  county  interested 
in  volunteering  to  host  a  facility,  the  site  selection  criteria  set  out  in 
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subdivisions  (1)  and  (2)  of  subsection  (c)  of  this  section  are 
discretionary  with  the  Commission  in  tiiat  they  may  be  waived  as 
provided  in  subsection  (a)  of  this  section. 

(d)  The  Commission  shall  develop  a  proposed  schedule  for 
evaluation  and  selection  of  the  preferred  and  alternate  sites  for  each 
authorized  hazardous  waste  facility.  The  proposed  site  selection 
schedule  shall  provide  for  public  education  regarding  the  proposed 
facility  and  for  public  involvement  in  the  site  selection  process.  The 
Commission  shall  submit  proposed  site  selection  schedules  to  the 
Governor  for  approval. 

(e)  The  Commission  shall  select  suitable  sites  for  evaluation  and 
shall  select  the  preferred  site  for  each  hazardous  waste  facility  in 
accordance  with  a  site  selection  schedule  adopted  by  the  Commission. 
Upon  selection  of  a  preferred  site  the  Commission  shall  begin 
proceedings  to  purchase  or  if  necessary,  condemn  property  for  the  site 
under  the  State's  power  of  eminent  domain.  The  procedure  for 
condemnation  by  the  Commission  shall  be  as  set  out  in  Article  9  of 
Chapter  136  of  the  General  Statutes,  except  that  the  Commission  shall 
have  the  same  rights,  powers,  duties,  and  responsibilities  as  are  set 
out  for  the  Department  of  Transportation.  The  General  Assembly 
finds  that  the  protection  of  public  health,  safety,  and  welfare, 
including  protection  of  the  environment,  requires  that  facilities  for  the 
management  of  hazardous  waste  be  established.  The  acquisition  of 
real  property  for  the  management  of  hazardous  waste  is  therefore 
declared  to  be  for  the  use  and  benefit  of  the  public,  and  to  serve  a 
public  purpose.  Fee  simple  title  to  real  property  shall  be  vested  in  the 
Commission.  The  Commission  may  substitute  an  alternate  site  for  the 
preferred  site  in  the  event  that  it  is  determined  that  any  permit  or 
license  necessary  for  the  construction  or  operation  of  the  proposed 
facility  cannot  be  obtained  if  the  facility  is  located  at  the  preferred  site. 

(f)  The  Commission  may  request  information  and  assistance  from 
any  State  agency  which  has  data  or  expertise  which  would  assist  the 
Commission  in  the  identification  of  sites  for  hazardous  waste  facilities, 
provided  that  no  agency  which  has  authority  to  issue  any  license  or 
permit  required  for  the  construction  or  operation  of  the  facility  shall 
participate  in  the  site  selection  process  in  any  way  that  would  result  in 
an  actual  or  apparent  conflict  of  interest. 

(g)  The  Commission  may  in  its  discretion  contract  for  the  services 
of  independent,  qualified  consultants  to  assist  in  the  development  and 
implementation  of  procedures  and  criteria  for  site  screening  and 
selection.  Such  consultants  shall  be  eligible  to  subsequently  design, 
construct,  or  operate  a  hazardous  waste  facility  on  behalf  of  the 
Commission. 

"§  J30B-12.    Annexali on  prohibited.         . .  •      , 
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From  the  time  a  site  is  selected  pursuant  to  G.S.  130B- 11(d)  or 
from  the  time  a  county,  by  resolution  of  the  board  of  county 
commissioners,  proposes  a  specific  site  or  area  for  a  hazardous  waste 
facility  notwithstanding  the  provisions  of  Article  4A  of  Chapter  160A, 
no  city  may  annex  the  site  or  area  except  upon  a  valid  petition  signed 
by  the  Commission.  If  a  previously  selected  site  or  area  _»s 
abandoned,  then  it  shall  once  again  be  subject  to  annexation  in 
accordance  with  Article  4A  of  Chapter  160A. 
"  §  I30B-13.  Facility  construction  and  operation. 

(a)  The  Commission  shall  actively  seek  qualified  private  contractors 

to  construct  and   operate  authorized   hazardous  waste  facilities. A 

contractor  may  both  construct  and  operate  a  facility. 
— fb)  The  Commission  shall  select  and  employ  qualified  contractors  to 
construct  and  operate  each  hazardous  waste  facility,  or  shall  construct 
the  facility  itself  and/or  designate  itself  as  the  operator. 
— (c)  The  Commission  shall  enter  into  and  enforce  an  agreement  with 
eacir"com?actor  for  each  hazardous  waste  facility  which  shall 
incorporate  such  terms  and  conditions  as  the  Commission  determines 
are  necessary  and  consistent  with  the  purposes  of  this  Chapter.  Such 
agreement  shall  contain  adequate  assurances  of  contractor  performance 
through  the  use  of  bonds,  insurance,  and  shall  require  substantial 
compliance  with  all  applicable  federal  and  State  law,  including 
statutes,  regulations,  and  rules.  The  Commission  shall  provide  for  an 
independent   annual    audit   of   the   collection    of  all    fees    and    other 

charges.  ,     u       ^  •  a 

(d)  The  Commission  may,  in  its  discretion,  seek  the  advice  and 
assistance  of  other  State  agencies  or  private  consultants  in  selecting 

contractors. 

(e)  The  "Commission  may  suspend  or  terminate  its  agreement  with 
any  contractor  for  a  hazardous  waste  facility  for  any  breach  thereof. 
In  the  event  of  suspension  or  termination  of  an  agreement,  the 
Commission  may  select  an  interim  or  replacement  contractor,  or  may 
operate  the  facility  itself,  to  ensure  that  the  facility  is  properly 
maintained  and  operated  in  compliance  with  all  applicable  federal  and 
State  laws,  including  statutes,  rules,  and  regulations. 

(f)  The  Commission  shall  periodically  review  and  amend  its 
agreement  with  the  operating  contractor  of  each  hazardous  waste 
facility  to  reflect  necessary  changes  in  fees  or  other  charges,  new 
environmental  requirements,  additional  bonding  or  insurance 
requirements,  or  other  alterations  deemed  necessary  or  appropriate. 

"  §  I30B-14.    Teclvwlo^w  desi^^n  capacity,  and  license  application. 

(a)  The  Commission  shall,  with  the  assistance  of  other  State 
agencies  or  private  consultants  it  deems  appropriate,  recommend  to  the 
Governor  the  technology  and  design  capacity  of  each  component  of 
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each  hazardous  waste  facility  to  be  operated  pursuant  to  this  Chapter. 
Upon  approval  of  technologies  and  design  capacities  by  the  Governor, 
the  Commission  shall  prepare,  or  direct  the  operator  to  prepare 
subject  to  approval  by  the  Commission,  detailed  designs  and 
specifications,  operating  procedures,  safety  plans,  closure  plans  and 
other  plans  necessary  for  hazardous  waste  facilities  operated  pursuant 
to  this  Chapter. 

(b)  Each  operator  of  a  hazardous  waste  facility  established  pursuant 
to  this  Chapter  shall,  under  the  supervision  of  the  Commission, 
prepare  and  submit  applications  for  all  permits  and  licenses  required 
for  the  facility  to  the  appropriate  regulatory  agencies. 

(c)  The  Department  is  designated  as  the  lead  State  agency  for 
overall  coordination  of  the  review  of  the  application  process  and 
ensuring  that  decisions  by  the  affected  State  agencies  are  rendered  in  a 
timely  manner. 

"  §  I30B-I5.    Facility  closure;  post-closure  control. 

(a)  The  Commission  shall  enter  into  an  agreement  with  the  operator 
of  each  hazardous  waste  facility  established  under  this  Chapter  for  the 
safe  and  proper  closure  of  the  facility. 

(b)  The  Commission  shall,  with  the  assistance  of  other  State 
agencies  and  private  consultants  it  deems  necessary,  approve  the 
operator's  site  closure  plan.  The  approval  of  the  Commission  under 
this  section  is  in  addition  to  the  approval  of  the  Department  in 
accordance  with  the  rules  and  regulations  of  the  Commission  for 
Health  Services.  The  Commission  may  employ  an  independent 
contractor  to  do  anything  necessary  to  properly  close  a  hazardous 
waste  facility  and  to  ensure  that  the  site  is  stabilized. 

(c)  The  Commission  shall  provide  for  such  post-closure  physical 
surveillance  and  environmental  monitoring  of  each  hazardous  waste 
facility  or  facility  site  operated  pursuant  to  this  Chapter  as  may  be 
required  by  the  Department  or  by  agreement  with  the  host  community. 

(d)  The  Commission  shall  reimburse,  or  assure  that  the  operator 
reimburses,  appropriate  State  agencies  for  the  costs  of  physical 
surveillance  and  environmental  monitoring  or  other  post-closure 
services  rendered. 

(e)  The  Commission  shall  provide  through  its  own  personnel, 
private  contractors,  cooperative  agreement  with  other  governmental 
agencies,  or  any  combination  thereof,  any  active  maintenance  or 
remedial  actions  that  may  be  required.  Payment  for  the  cost  thereof 
shall  be  made  from  the  Long-Term  Care  Fund  established  pursuant  to 
G.S.  130B-16. 

"§  130B-I6.    Fees. 


(a)  It  is  the  intent  of  the  General  Assembly  that  all  costs  associated 
with  the  development  of  hazardous  waste  facilities   pursuant  to  this 
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Chapter  be  borne  by  the  waste  generators  served  by  such  facilities. 
The  General  Assembly  recognizes  that  the  extent  to  which  costs  can  be 
passed  to  hazardous  waste  generators  is  determined  in  part  by  market 
forces,  since  hazardous  waste  facilities  must  operate  in  a  competitive 
market.  In  establishing  and  revising  schedules  of  fees,  the 
Commission  shall  seek  to  secure  the  greatest  possible  revenue  for  the 
State  and  units  of  local  government  consistent  with  environmentally 
safe  and  economically  sound  facility  operation.  In  establishing  and 
revising  schedules  of  fees,  the  Commission  may  seek  to  encourage 
reductions  in  the  volume  or  quantity  and  toxicity  of  hazardous  waste. 
For  facilities  which  it  operates,  the  Commission  shall  establish,  and 
revise  as  necessary,  schedules  of  fees  and  other  charges,  including 
user  charges,  penalties,  and  surcharges.  For  facilities  which  are 
operated  by  private  enterprise  pursuant  to  this  Chapter,  the 
Commission  shall  establish,  and  revise  as  necessary,  schedules  of 
franchise  fees.  The  terms  and  conditions  under  which  facilities  are 
operated  by  private  enterprise  pursuant  to  this  Chapter  shall  be 
governed  by  appropriate  contracts  between  the  Commission  and  the 
private  operators.  Such  contracts  shall  provide  for  the  payment  of 
franchise  fees  and  for  the  periodic  adjustment  thereof. 

(b)  In  establishing  and  revising  schedules  of  fees  the  Commission 
shall  consider  and  shall  seek  to  recover  to  the  maximum  extent 
possible,  the  following  costs: 

(1)  Establishment  and  operation  of  the  Commission; 

(2)  Reimbursement  of  State  agencies  for  costs  incurred  on 
behalf  of  the  Commission  or  in  support  of  its  activities, 
including  the  costs  of  any  services  performed  pursuant  to 
G.S.  130B-15; 

(3)  Establishment  and  administration  of  the  Long-Term  Care 
Fund  under  G.S.  130B-17; 

(4)  Repayment  to  the  State  with  interest  at  rates  which  are 
equal  to  those  set  by  the  State  Treasurer  with  respect  to 
savings  certificates  and  certificates  of  deposit,  at  the  varying 
rates  applicable  for  the  period  between  expenditures  and 
repayment,  of  all  funds  expended  from  the  General  Fund  to 
develop  hazardous  waste  facilities  pursuant  to  this  Chapter: 

(5)  Funding  of  the  State's  share  of  the  costs  associated  with 
any  interstate  agreement  or  compact  for  hazardous  waste 
management  to  which  the  State  may  become  a  party: 

(6)  Compensation  of  contractors  and  consultants  employed  by 
the  Commission; 

(7)  Other  expenses  incurred  by  the  Commission,  the  State  or 
its  agencies  in  furtherance  of  the  purposes  of  this  Chapter; 
and 
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(8)  Compensation  of  any  property  owner  for  any  loss  in  value 
of  property  directly  resulting  from  the  siting  or  operation  of 
a  hazardous  waste  facility. 

(c)  In  the  event  that  revenues  exceed  all  costs  set  out  in  subsection 
(b)  of  this  section  and  all  other  costs  and  charges  for  which  the 
Commission  is  liable,  such  excess  funds  shall  be  paid  into  the  General 
Fund.  It  is  the  intent  of  the  General  Assembly  that  such  excess  funds 
be  appropriated  for  the  following  purposes: 

(1)  Funding  of  a  portion  of  the  State's  share  of  the  costs  for 
remediation  of  inactive  hazardous  sites  under  Part  3  of 
Article  9  of  Chapter  130A  of  the  General  Statutes  and 
under  CERCLA/SARA;  and 

(2)  Funding  of  a  portion  of  the  cost  of  the  Pollution  Prevention 
Pays  Program,  the  waste  minimization  program 
administered  by  the  Technical  Assistance  and  Support  Unit 
of  the  Solid  Waste  Management  Division  of  the 
Department,  other  programs  which  foster  multimedia  waste 

t^  prevention,  reduction,  reuse,  and    recycling,  and  programs 

which  provide  assistance  to  small  quantity  generators. 

(d)  The  Commission  shall  prepare,  on  a  quarterly  basis,  a  detailed 
financial  statement  showing  its  current  fee  schedules,  income  from  all 
sources,  indebtedness,  and  expenses  for  the  quarter  and  fiscal  year  to 
date.  This  statement,  and  any  other  information  regarding  the 
operation  or  activities  of  the  Commission  which  may  be  requested, 
shall  be  submitted  to  the  chairmen  of  the  House  and  Senate 
committees  on  Finance  and  Appropriations,  the  Joint  Legislative 
Commission  on  Governmental  Operations,  the  Environmental  Review 
Commission,  the  Research  Division,  and  the  Fiscal  Research  Division 
of  the  General  Assembly. 

(e)  An  operator  of  a  hazardous  waste  facility  may  serve  as  the 
collection  agent  for  the  Commission,  in  which  case,  funds  collected  by 
the  operator  shall  be  transferred  to  the  Commission  on  a  timely  basis, 
and  deposited  with  the  State  Treasurer,  as  directed  by  the 
Commission. 

(f)  All  Commission  accounts  shall  be  audited  pursuant  to  the 
provisions  of  Article  5 A  of  Chapter  147  of  the  General  Statutes. 

"  §  1 3 OB- 1 7.    Long-Term  Care  Fund. 

(a)  For  hazardous  waste  facilities  owned  or  operated  by  the 
Commission,  there  is  hereby  established  under  the  control  and 
direction  of  the  Commission  a  nonreverting  Long-Term  Care  Fund,  to 
be  administered  by  the  State  Treasurer,  which  may  be  used  for: 

(1)  Administration  of  the  Fund: 

(2)  Emergency  response  and  decontamination  at  facilities 
operated  by  the  Commission:  or  .. 
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(3)  Post-closure  physical  surveillance.  environmental 
monitoring,  maintenance,  care,  custody,  and  remedial 
action  at  hazardous  waste  facility  site(s)  operated  by  the 
Commission. 

(b)  The  Long-Term  Care  Fund  shall  be  treated  as  a  special  trust 
fund  and  shall  be  credited  with  interest  by  the  State  Treasurer 
pursuant  to  G.S.  147-69.2  and  G.S.  147-69.3. 

(c)  In  addition  to  any  money  that  may  be  appropriated  or  otherwise 
made  available  to  it.  the  Fund  may  be  maintained  by  fees  and  other 
charges  including  user  charges,  penalties,  surcharges,  or  other  money 
paid  to  or  recovered  by  or  on  behalf  of  the  Commission  under  the 
provisions  of  this  Chapter.  Fees  and  other  charges  shall  at  all  times 
be  sufficient  to  build  and  maintain  the  Fund  balance  at  a  level 
determined  by  the  Commission,  with  the  concurrence  of  the 
Commission  for  Health  Services,  to  be  adequate  for  the  purposes 
stated  in  this  section- 
ed) The  establishment  of  this  Fund  shall  in  no  way  be  construed  to 

relieve  or  reduce  the  liability  of  any  facility  operator,  contractor,  or 

other  person  for  damages  resulting  from  the  operation  of  a  hazardous 

waste  facility. 

"§     J  SOB- 1 8.        Taxes;    other    compensalion    lo    the    State    and    local 

governments. 

(a)  Hazardous  waste  facilities  or  portions  of  such  facilities  which  are 
owned  by  the  Commission  shall  be  exempt  from  ad  valorem  property 
taxes;  provided  however,  that  the  Commission  shall,  in  lieu  of  such 
property  taxes  pay  to  any  governmental  body  authorized  to  levy  such 
property  taxes  the  amount  that  would  be  assessed  as  taxes  on  real  and 
personal  property  of  such  facilities  if  such  facilities  were  otherv^ise 
subject  to  valuation  and  assessment  by  local  taxing  unit.  In  addition, 
the  Commission  shall  reimburse  the  county,  city,  or  other  local  taxing 
unit  for  the  loss  of  ad  valorem  property  tax  revenues  from  any 
property  located  on  any  parcel  or  tract  that  abuts  the  property  upon 
which  such  facilities  are  located  and  which  is  shown  to  have 
diminished  in  value  as  the  direct  result  of  the  siting  and  operation  of 
such  facilities.  Such  payments  in  lieu  of  taxes  shall  be  due  and  shall 
bear  interest  if  unpaid,  as  in  the  case  of  taxes  on  other  property. 
Payments  in  lieu  of  taxes  made  hereunder  shall  be  treated  in  the  same 
manner  as  taxes  for  purposes  of  all  procedural  and  substantive 
provisions  of  law.  Administrative  buildings,  associated  land,  and 
other  real  and  personal  property  owned  by  the  Commission  and  not 
located  at  a  hazardous  waste  facility  shall  be  exempt  from  property 
taxes  as  provided  in  G.S.  105-278.1. 

(b)  Except  as  authorized  in  G.S.  I53A-152.I.  G.S.  I60A-21I.I  and 
this  Chapter,  no  county,  city,  or  other  local  taxing  unit  may  impose 
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any  tax,  fee,  assessment,  or  levy  of  any  kind  or  description  upon  the 
Commission  or  the  operator  of  a  hazardous  waste  facility  or  any 
portion  thereof  which  is  owned  by  the  Commission.  Any  hazardous 
waste  facility  or  portion  thereof  which  is  separately  taxable  and  which 
is  not  owned  by  the  Commission  may  be  taxed  on  the  same  basis  as 
any  other  property.  To  the  extent  that  any  law,  ordinance,  or  portion 
thereof  is  in  conflict  with  this  subsection,  such  law,  ordinance,  or 
portion  thereof  is  hereby  invalidated. 

(c)  The  Commission  shall  collect  and  deposit  with  the  State 
Treasurer,  on  behalf  of  local  governments  where  hazardous  waste 
facilities  are  located  pursuant  to  this  Chapter,  a  tax  on  the  gross 
receipts  of  each  such  facility  in  the  amount  of  two  and  one-half 
percent  (2.5%)  of  the  gross  receipts  of  such  facility  per  annum,  to  be 
distributed  to  local  governments  as  the  General  Assembly  shall 
provide.  The  Commission  shall  develop  and  recommend  to  the 
General  Assembly  a  proposed  revenue  package  and  revenue 
distribution  formula  which  the  General  Assembly  shall  consider  in 
providing  for  distribution  of  this  tax  and  such  other  revenues  as  may 
be  collected. 
"§  1 308- 1 9.    Site  designation  review  committees. 

(a)  The  board  of  commissioners  of  each  county  in  which  there  is 
located  a  site  identified  for  evaluation  pursuant  to  G.S.  130B-ll(d) 
may  appoint  a  site  designation  review  committee  for  a  hazardous  waste 
facility.  The  committee  shall  consist  of  11  members  representing, 
insofar  as  possible,  local  government,  environmental,  health, 
engineering,  business  and  industry,  academic,  public  interest,  and 
emergency  response  groups.  The  committee  shall  elect  a  chairman, 
vice-chairman,  and  a  secretary.  Vacancies  shall  be  filled  by  the 
county  board  of  commissioners  using  the  same  criteria  employed  in 
the  original  appointment.  Members  shall  be  reimbursed  by  the 
committee  for  reasonable  and  necessary  expenses  incurred  in 
connection  with  their  duties.  The  county  shall  provide  the  committee 
with  necessary  support  staff. 

(b)  The  committee  shall  advise  the  county  board  of  commissioners 
on  matters  relating  to  the  siting  of  a  hazardous  waste  facility. 

(c)  All  site  designation  review  committees  shall  terminate  upon  the 
designation  of  the  preferred  site  by  the  Commission. 

(d)  Subject  to  appropriation  by  the  General  Assembly,  the  Board 
may  provide  technical  assistance  grants  of  up  to  fifty  thousand  dollars 
($50,000)  to  each  site  designation  review  committee.  In  the  event  that 
a  proposed  site  is  located  in  more  than  one  county,  or  that  one  or 
more  site  designation  review  committees  are  appointed  pursuant  to 
subsection  (h)  of  this  section,  the  Board  may  provide  technical  grants 
to  a  site  designation  review  committee  in  each  county,  provided  that 
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the  maximum  amount  the  Board  may  grant  to  all  site  designation 
review  committees  for  a  particular  site  is  seventy-five  thousand  dollars 
($75,000). 

(e)  Grant  funds  may  be  used  by  the  committee  to: 

(1)  Collect  information  on  site  suitability; 

(2)  Monitor  the  site  evaluation  and  site  selection  process; 

(3)  Conduct  socioeconomic  and  environmental  assessments  of 
the  proposed  facility; 

(4)  Participate    in    any    meetings,    hearings,    or    other    events 
related  to  the  site  selection  process; 

(5)  Study  the  cost  and  benefits  of  the  facility  being  located  at 
the  site  under  consideration;  and 

(6)  Reimburse    members    for    their    expenses    as    provided    in 
subsection  (a)  of  this  section. 

(f)  Any  reviews  or  studies  funded  with  grant  monies  shall  be 
completed  prior  to  the  date  set  by  the  Commission  for  nomination  of  a 
preferred  site. 

(g)  The  Commission  shall  consider  in  its  decision-making  process 
recommendations  or  other  information  of  the  site  designation  review 
committee  as  may  be  transmitted  to  the  Commission  by  the  county 
board  of  commissioners. 

(h)  A  site  designation  review  committee  may  also  be  appointed  as 
provided  by  this  section  by  the  board  of  commissioners  of  any  county 
whenever  the  board  of  commissioners  determines  that  the  county  may 
be  affected  by  the  siting  of  a  hazardous  waste  facility  in  another 
county. 

(i)    No  grant  funds  shall  be  used  for  litigation  expenses.    Each  site 
designation   review  committee  shall   properly  account  for  all   funds. 
Unexpended  funds  shall  revert  to  the  Board,  and  at  the  end  of  the 
biennium  shall  revert  to  the  General  Fund. 
"  §  1 30B-20.    Preferred  site  local  advisoiy  comniitiees. 

(a)  Upon  designation  of  a  preferred  site  for  a  hazardous  waste 
facility  pursuant  to  G.S.  I30B-Il(d)  the  board  of  commissioners  of 
each  county  within  whose  Jurisdiction  the  site  is  located  may  appoint  a 
preferred  site  local  advisory  committee.  The  committee  shall  consist 
of  1 1  members  representing  insofar  as  possible  local  government, 
environmental,  health,  engineering,  business  and  industry,  academic, 
public  interest,  and  emergency  response  groups.  The  committee  shall 
elect  a  chairman,  vice-chairman,  and  a  secretary.  Vacancies  shall  be 
filled  by  the  county  board  of  commissioners  using  the  same  criteria 
employed  in  the  original  appointment.  Members  shall  be  reimbursed 
by  the  committee  for  reasonable  and  necessaiy  expenses  incurred  in 
connection  with  their  duties.  The  county  shall  provide  the  committee 
with  necessary  support  staff. 
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(b)  The  preferred  site  local  advisory  committee  may: 

(1)  Study  the  costs  and  benefits  associated  with  the  proposed 
facility: 

(2)  Review  all  permit  and  license  applications  and  related 
documents  concerning  the  proposed  facility; 

(3)  Hire  program,  technical,  and  legal  consultants  to  assist  in 
the  review  process; 

(4)  Collect  and  review  information  required  for  issuance  of  a 
special  or  conditional  use  zoning  permit; 

(5)  Assess  the  potential  local  environmental  and  socioeconomic 
impacts  of  the  proposed  facility; 

(6)  Promote  public  education,  information,  and  participation  in 
the  permitting  process; 

(7)  Develop  and  propose  agreements  between  the  Commission, 
the  hazardous  waste  facility  operator,  local  governments, 
and  other  persons; 

(8)  Develop  and  present  recommendations  concerning  permit 
conditions,  operational  requirements,  compensation,  and 
incentives  related  to  the  proposed  facility; 

(9)  Hire  a  mediator  to  facilitate  negotiations  among  the 
Commission,  the  hazardous  waste  facility  operator,  local 
governments,  and  other  persons;  and 

(10)  Reimburse  committee  members  for  reasonable  and 
necessary  expenses. 

(c)  An  applicant  for  a  permit  to  operate  a  hazardous  waste  facility 
pursuant  to  this  Chapter  shall  pay  a  one-time  local  application  fee  of 
one  hundred  thousand  dollars  ($100,000)  to  the  Board.  The  Board 
shall  distribute  not  less  than  sixty-five  thousand  dollars  ($65,000)  of 
the  local  application  fee  to  the  county  or  counties  where  the  site  of  the 
proposed  facility  is  located.  If  the  site  lies  in  more  than  one  county, 
the  local  application  fee  will  be  distributed  to  the  counties  in  which  the 
site  is  located  in  equal  amounts.  If  the  board  of  commissioners 
appoints  a  preferred  site  local  advisory  committee  the  local  application 
fee  shall  be  used  to  support  the  work  of  the  committee. 

(d)  A  preferred  site  local  advisory  committee  may  also  be  appointed 
as  provided  by  this  section  by  the  board  of  commissioners  of  any 
county  whenever  the  board  of  commissioners  determines  that  the 
county  may  be  affected  by  the  siting  of  a  hazardous  waste  facility  in 
another  county.  If  a  preferred  site  local  advisory  committee  is 
appointed  pursuant  to  this  subsection,  the  committee  may  apply  to  the 
Board  for  a  portion  of  the  local  application  fee  to  support  the  work  of 
the  committee.  The  Board  may  allocate  up  to  tAA^enty-five  thousand 
dollars  ($25,000)  to  each  preferred  site  local  advisory  committee 
appointed   pursuant  to  this   subsection,    provided   that  the   maximum 
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amount  that  the  Board  may  allocate  to  all  preferred  site  local  advisory 
committees  appointed  pursuant  to  this  subsection  for  a  particular  site  is 
thirty-five  thousand  dollars  ($35.000).  The  Board  shall  base 
allocations  under  this  subsection  on  the  likelihood  that  the  proposed 
hazardous  waste  facility  will  have  a  significant  effect  in  the  county, 
taking  distance  to  the  facility  and  other  factors  into  account.  Decisions 
of  the  Board  regarding  allocations  under  this  subsection  are  final. 
Any  portion  of  the  local  application  fee  which  is  not  allocated  by  the 
Board  under  this  subsection  shall  be  distributed  by  the  Board  to  the 
county  or  counties  where  the  site  of  the  proposed  facility  is  located  as 
provided  in  subsection  (c)  of  this  section. 

(e)  Each  preferred  site  local  advisory  committee  shall  properly 
account  for  all  funds.  Any  unexpended  funds  shall  revert  to  the 
general  fund  of  the  county  which  appointed  the  preferred  site  local 
advisory  committee.  No  portion  of  the  local  application  fee  shall  be 
used  to  finance  litigation  expenses. 
"§  I30B-2I.    Negotiation,  mediation,  and  arbitration.     ' 

(a)  Any  local  government  in  the  county  or  counties  where  a 
hazardous  waste  facility  is  proposed  to  be  located  pursuant  to  this 
Chapter  may  negotiate  with  the  Commission  with  respect  to  any  issue 
relating  to  the  facility  except: 

(1)  The  need  for  the  facility; 

(2)  Any  proposal  to  reduce  the  duties  of  the  Commission  under 
this  Chapter  or  under  any  permit  or  license  issued  for  the 
facility: 

(3)  Any  proposal  to  reduce  the  duties  of  the  Commission  for 
Health  Services  or  the  Department,  or  to  make  less 
stringent  any  rule  of  the  Commission  for  Health  Services; 

(4)  Any  proposal  to  reduce  the  duties  of  the  Board; 

(5)  Any  act  or  decision  of  the  Governor  pursuant  to  G.S. 
130B-5;  or 

(6)  Any  decision  of  the  Commission  regarding  site  selection, 
contractor  selection,  or  technology  pursuant  to  G.S. 
130B-11,  130B-13,  and  130B-14. 

(b)  The  Commission  shall  negotiate  in  good  faith  with  any  local 
government  in  the  county  or  counties  where  a  hazardous  waste  facility 
is  proposed  to  be  located.  A  local  government  may  designate  itself  or 
any  other  person  to  negotiate  on  its  behalf. 

(c)  Negotiations  may  be  conducted  with  the  assistance  of  a 
mediator  if  mediation  is  requested  by  both  the  Commission  and  a  local 
government.  The  function  of  the  mediator  is  to  encourage  a  voluntary 
settlement  of  unresolved  negotiable  issues.  The  Board  shall  provide 
the  Commission  and  the  local  government  with  the  names  and 
qualifications    of   persons    willing    to    serve    as    mediators.       If   the 
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Commission  and  a  local  government  cannot  agree  on  the  selection  of  a 
mediator,  the  Commission  and  the  local  government  may  request  the 
Board  to  appoint  a  mediator. 

(d)  If  the  Commission  and  a  local  government  have  not  reached 
agreement  on  all  issues  by  negotiation  within  six  months  after 
selection  of  the  preferred  site  pursuant  to  G.S.  I30B-Il(d),  the 
following  issues  may  be  submitted  to  arbitration  pursuant  to  the 
provisions  of  Article  45A  of  Chapter  1  of  the  General  Statutes 
(Uniform  Arbitration  Act): 

(1)  Compensation  to  any  local  government  for  substantial 
economic  impacts  which  are  a  direct  resuh  of  the  siting  and 
operation  of  a  hazardous  waste  facility  and  for  which 
adequate  compensation  is  not  otherwise  provided; 

(2)  Reimbursement  of  reasonable  costs  incurred  by  the  local 
government  relating  to  negotiation,  mediation  and 
arbitration  activities  under  this  section; 

(3)  Screening,  fencing,  and  other  matters  related  to  the 
appearance  of  a  facility; 

(4)  Operational  concerns  other  than  design  capacity  and 
regulatory  issues; 

(5)  Traffic  flows  and  patterns  which  result  from  the  operation 
of  a  facility; 

(6)  Uses  of  the  site  where  a  facility  is  located  after  the  facility 
is  closed; 

(7)  The  applicability  or  nonapplicability  of  any  local  ordinance; 

(8)  Emergency  response  capabilities,  including  training  and 
resources; 

(9)  Access  to  facility  records  and  monitoring  data;  and 

(10)  Ongoing  health  surveys  of  persons  living  in  the  area 
around  the  facility. 

(e)  In  addition  to  those  issues  set  out  in  subsection  (d),  upon 
petition  to  the  Board  by  a  local  government  in  the  county  or  counties 
where  a  hazardous  waste  facility  is  proposed  to  be  located,  any  other 
issue  may  be  submitted  for  arbitration  except: 

(1)  Those  issues  excluded  from  negotiation  under  subsection 
(a)  of  this  section; 

(2)  Any  issue  relating  to  the  imposition  by  the  General 
Assembly  of  a  tax,  or  the  imposition  of  a  fee  not  authorized 
by  this  Chapter;  and 

(3)  Any  issue  requiring  an  appropriation  by  the  General 
Assembly. 

(0    The  Board  shall  serve  as  the  arbitrator  of  any  issue  submitted 
for  arbitration  under  this  section. 
"§  1  SOB -22.    Inter-Agency  Commiltee  on  Hazardous  Waste.  ■ .  ;.•    r  : 
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(a)  To  assist  the  Commission  in  the  performance  of  its 
responsibilities  under  this  Chapter  and  to  advise  the  General 
Assembly,  there  is  created  the  Inter-Agency  Committee  on  Hazardous 
Waste  (herein  called  the  'Committee').  The  members  shall  be:  the 
Chairman  of  the  Board;  the  Chairman  of  the  Board's  Technical 
Committee  on  Hazardous  Waste;  the  Director  of  the  Solid  Waste 
Management  Division  of  the  Department  or  his  designee;  the  Chief  of 
the  Hazardous  Waste  Management  Section  of  the  Solid  Waste 
Management  Division  or  his  designee;  one  additional  representative  of 
the  Solid  Waste  Management  Division  v^ith  expertise  in 
CERCLA/SARA  capacity  assurance  requirements  appointed  by  the 
Director  of  the  Division,  the  Chairman  of  the  Commission  or  his 
designee;  one  additional  member  of  the  Commission  appointed  by  the 
Chairman  of  the  Commission;  the  Executive  Director  of  the 
Commission;  the  Director  of  the  Pollution  Prevention  Pays  Program; 
four  representatives  of  the  Department  of  Natural  Resources  and 
Community  Development  with  expertise  in  geology,  groundwater, 
water  quality,  and  air  quality;  the  representative  of  the  Attorney 
GeneraFs  office  who  provides  legal  services  to  the  Commission;  and  a 
representative  of  the  Attorney  General's  office  who  provides  legal 
services  to  the  Solid  Waste  Management  Division  designated  by  the 
Director  of  the  Solid  Waste  Management  Division  with  the  approval  of 
the  Attorney  General.  The  Chairman  of  the  Board  shall  serve  as  the 
Chairman  of  the  Committee,  and  the  Board  shall  provide  professional 
and  clerical  support  to  the  Committee. 

(b)  The  purpose  of  the  Committee  is  to  share  information  and 
coordinate  efforts  in  the  siting,  design,  financing,  permitting, 
construction,  and  operation  of  hazardous  waste  facilities. 

(c)  The  Committee  shall  report  to  the  Governor,  the  General 
Assembly,  and  the  Research  and  Fiscal  Research  Divisions  of  the 
General  Assembly  from  time  to  time  regarding  any  changes  in  the 
present  law  it  may  deem  appropriate  to  expedite  siting,  design, 
financing,  permitting,  construction,  and  operation  of  hazardous  waste 
facilities.  Such  reports  shall  not  be  subject  to  review  by  the 
departments,  agencies,  boards,  or  commissions  from  whose 
membership  the  Committee  is  drawn.  Notwithstanding  any  rule  or 
resolution  to  the  contrary,  proposed  legislation  to  implement  any 
recommendation  made  by  the  Committee  may  be  introduced  and 
considered  during  any  session  of  the  General  Assembly. 

(d)  Consistent  with  existing  law,  each  department,  agency,  board,  or 
commission  from  whose  membership  the  Committee  is  drawn  shall  be 
responsible  for  any  expenses  incident  to  the  participation  of  its 
members  in  the  work  of  the  Committee,  including  per  diem,  travel, 
and  subsistence,  from  funds  otherwise  appropriated  to  it. 
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"  §  J30B-23.  Volunteer  host  counties.  ;■':,.    ;:  .' 

(a)  A  county  which  wishes  to  volunteer  to  host  a  hazardous  waste 
facility  to  be  operated  pursuant  to  this  Chapter  may  propose  to  do  so 
by  the  adoption  of  a  resolution  by  a  majority  vote  of  the  board  of 
commissioners.  The  Commission  shall  determine  the  adequacy  of  any 
proposal  to  voluntarily  host  a  hazardous  waste  facility  and  must  accept 
such  proposal  before  any  funds  which  may  be  appropriated  for  the 
benefit  of  volunteer  host  counties  may  be  disbursed.  Once  a  proposal 
to  volunteer  to  host  a  hazardous  waste  facility  has  been  accepted  by  the 
Commission,  the  resolution  making  such  proposal  may  not  be 
rescinded  by  the  board  of  commissioners. 

(b)  A  board  of  commissioners  shall  hold  a  minimum  of  two  public 
hearings  regarding  any  proposal  to  volunteer  to  host  a  hazardous  waste 
facility  pursuant  to  this  Chapter.  The  last  such  hearing  shall  be  held 
not  less  than  30  days  following  the  first  such  hearing.  Notice  of  each 
hearing  shall  be  given  as  provided  in  G.S.  143-3 18. 12(b)(2)." 

Sec.  2.  (a)  Part  llA  of  Article  10  of  Chapter  143B  of  the 
General  Statutes  is  repealed. 

(b)  The  North  Carolina  Hazardous  Waste  Treatment  Commission 
as  established  by  Part  IIA  of  Article  10  of  Chapter  143B  of  the 
General  Statutes  is  reorganized  and  continued  as  the  North  Carolina 
Hazardous  Waste  Management  Commission.  The  Hazardous  Waste 
Treatment  Commission's  records,  personnel,  property,  unexpended 
balances  of  appropriations,  allocations,  and  other  funds,  including  the 
functions  of  budgeting  and  purchasing,  are  transferred  to  the 
Hazardous  Waste  Management  Commission  established  pursuant  to 
this  act.  The  rights  and  obligations  of  any  contract  to  which  the 
Hazardous  Waste  Treatment  Commission  is  a  party  are  transferred  to 
the  Hazardous  Waste  Management  Commission. 

(c)  Initial  appointments  pursuant  to  G.S.  130B-6(d)  shall  be 
made  within  45  days  of  the  date  this  act  becomes  effective.  The  North 
Carolina  Hazardous  Waste  Management  Commission  shall  begin 
operation  upon  the  appointment  of  all  of  its  members,  provided  that 
the  Commission  shall  begin  operation  45  days  after  the  date  this  act 
becomes  effective,  notwithstanding  the  failure  of  any  of  the  appointing 
authorities  to  make  appointments. 

(d)  Current  and  former  members  of  the  Hazardous  Waste 
Treatment  Commission  may  be  appointed  as  members  of  the 
Hazardous  Waste  Management  Commission.  In  making  initial 
appointments  to  the  Hazardous  Waste  Management  Commission,  the 
appointing  authorities  shall  consider  the  experience  gained  by  those 
persons  who  are  members  of  the  Hazardous  Waste  Treatment 
Commission  at  the  time  this  act  becomes  effective  in  light  of  the 
requirements  of  G.S.    130B-6(c)(5)  regarding  expertise  in  hazardous 
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waste  management.  Persons  appointed  as  members  of  tlie  Hazardous 
Waste  Management  Commission  who  liave  served  on  the  Hazardous 
Waste  Treatment  Commission  shall  be  eligible  to  serve  and  to  be 
reappointed  notwithstanding  any  limitation  on  length  of  service  in 
effect  prior  to  repeal  of  G.S.  143B-470.3. 

(e)  Subsections  (a)  and  (b)  of  this  section  shall  be  effective  on  the 
day  the  North  Carolina  Hazardous  Waste  Management  Commission 
begins  operation. 

Sec.  3.  G.S.  20-1 1 1(c)(9)  reads  as  rewritten: 
"(9)  Fully  enclosed  motor  vehicles  designed  specifically  for 
collecting,  compacting  and  hauling  garbage  from  residences  or  from 
garbage  dumpsters  shall,  when  operating  for  those  purposes,  be 
exempt  from  the  light-traffic  road  limitation  as  provided  by  G.S. 
20-1 18(b)(4).  This  exemption  shall  not  apply  to  vehicles  transporting 
hazardous  waste  as  defined  in  G.S.  130xA..290(4).  130A-290,  spent 
nuclear  fuel  regulated  under  G.S.  20-167.1,  low-level  radioactive 
waste  as  defined  in  G.S.  104E-5(9a),  or  radioactive  material  as 
defined  in  G.S.  104E-5(14)." 

Sec.  4.     G.S.  20-in(c)(IO)  reads  as  rewritten: 

"(10)    Fully   enclosed   motor   vehicles   designed   specifically   for 

collecting,     compacting     and     hauling     garbage     from 

residences,    or    from    garbage    dumpsters    shall,    when 

;  operating  for  those  purposes,    be  allowed  a  single  axle 

weight  not  to  exceed  23.500  pounds  on  the  steering  axle 

on  vehicles  equipped  with  a  boom,  or  on  the  rear  axle  on 

vehicles  loaded  from  the  rear.     This  exemption  shall  not 

apply  to  vehicles  transporting  hazardous  waste  as  defined 

in    G.S.     13QA.290(4).     130A-290,    spent    nuclear    fuel 

regulated    under    G.S.    20-167.1.    low-level    radioactive 

waste    as    defined    in    G.S.     104E-5(9a).    or    radioactive 

material  as  defined  in  G.S.  104E-5(14)." 

Sec.  5.     G.S.  105-164. 14(c)  reads  as  rewritten: 

"(c)  Upon  receipt  of  timely  applications  for  refund,  the  Secretary  of 

Revenue  shall  make  refunds  annually  to  all  governmental  entities,  as 

hereinafter  defined,  of  sales  and  use  tax  paid  under  this  Article,  except 

under     G.S.      105-164.4(4a)     and     G.S.      105-164. 4(c),     by     said 

governmental    entities    on    direct    purchases    of    tangible    personal 

property.    Sales    and    use   tax    liability    indirectly    incurred    by    such 

governmental   entities   on   building   materials,    supplies,    fixtures   and 

equipment  which  shall  become  a  part  of  or  annexed  to  any  building  or 

structure  being  erected,  altered  or  repaired  which  is  owned  or  leased 

by  such  governmental  entities  shall  be  construed  as  sales  or  use  tax 

liability  incurred  on  direct  purchases  by  such  governmental  entities. 

and  such  entities  may  obtain  refunds  of  such  taxes  indirectly  paid.  The 
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refund  provisions  contained  in  this  subsection  shall  not  apply  to  any 
governmental  entities  not  specifically  named  herein.  In  order  to 
receive  the  refund  herein  provided  for.  governmental  entities  shall  file 
a  written  request  for  said  refund  within  six  months  of  the  close  of  the 
fiscal  year  of  the  governmental  entities  seeking  said  refund,  and  such 
request  for  refund  shall  be  substantiated  by  such  records,  receipts  and 
information  as  the  Secretary  may  require.  No  refunds  shall  be  made 
on  applications  not  filed  within  the  time  allowed  by  this  section  and  in 
such  manner  as  the  Secretary  may  otherwise  require.  The  term 
'governmental  entities/  for  the  purposes  of  this  subsection,  shall  mean 
all  counties,  incorporated  cities  and  towns,  water  and  sewer  authorities 
created  and  existing  under  the  provisions  of  Chapter  162A  of  the 
General  Statutes,  lake  authorities  created  by  a  board  of  county 
commissioners  pursuant  to  an  act  of  the  General  Assembly,  sanitary 
districts,  regional  councils  of  governments  created  pursuant  to  G.S. 
160A-470.  area  mental  health,  mental  retardation,  and  substance 
abuse  authorities  (other  than  single-county  area  authorities)  established 
pursuant  to  Article  4  of  Chapter  122C  of  the  General  Statutes,  district 
health  departments,  regional  planning  and  economic  development 
commissions  created  pursuant  to  G.S.  158-14.  regional  economic 
development  commissions  created  pursuant  to  G.S.  158-8.  regional 
planning  commissions  created  pursuant  to  G.S.  153A-391, 
metropolitan  sewerage  districts  and  metropolitan  water  districts  in  this 
State,  the  North  Carolina  Low-Level  Radioactive  Waste  Management 
Authority  created  pursuant  to  Chapter  I04G  of  the  General  Statutes_, 
and  the  North  Carolina  Hazardous  Waste  Management  Commission 
created  pursuant  to  Chapter  130B  of  the  General  Statutes." 

Sec.  6.     G.S.    105-275  is  amended  by  adding  a  new  subsection 
to  read: 

"(38)  Real  and  personal  property  belonging  to  the  North  Carolina 
Hazardous  Waste  Management  Commission  created  under  Chapter 
130B  of  the  General  Statutes. " 

Sec.  7.     Chapter    113   of  the   General   Statutes   is  amended   by 
adding  a  new  section  to  read:  "  "' 

"§  J 1 3-8.01.    Pollution  Prevention  Pays  Programs. 

There  is  established  within  the  Department  a  non-regulatory 
technical  assistance  program  to  be  known  as  the  Pollution  Prevention 
Pays  Program.  The  purpose  of  this  program  is  to  encourage 
voluntary  waste  and  pollution  reduction  efforts  through  research  and 
by  providing  information,  technical  assistance,  and  matching  grants  to 
businesses  and  industries  interested  in  establishing  or  enhancing 
activities  to  prevent,  reduce,  or  recycle  waste.  The  Pollution 
Prevention  Pays  Program  shall  coordinate  its  activities  with  the 
appropriate    regulatory    agencies    and    with    the    Governor's    Waste 

348 


Session  Laws-  1989  CHAPTER  168 

Management  Board." 

Sec.  8.     G.S.    120-123  is  amended  by  adding  a  new  subsection 
to  read: 

"(56)        The     North     Carolina     Hazardous     Waste     Management 
Commission,  as  established  by  G.S.  130B-6." 
Sec.  9.     G.S.  126-5(cl)  reads  as  rewritten: 
"(cl)    Except   as   to   the   provisions   of  Articles   6   and    7    of  this 
Chapter,  the  provisions  of  this  Chapter  shall  not  apply  to: 

(1)  Constitutional  officers  of  the  State. 

(2)  Officers  and  employees  of  the  Judicial  Department. 

(3)  Officers  and  employees  of  the  General  Assembly. 

(4)  Members  of  boards,  committees,  commissions,  councils, 
and  advisory  councils  compensated  on  a  per  diem  basis. 

(5)  Officials  or  employees  whose  salaries  are  fixed  by  the 
General  Assembly,  or  by  the  Governor,  or  by  the  Governor 
and  Council  of  State,  or  by  the  Governor  subject  to  the 
approval  of  the  Council  of  State. 

(6)  Employees  of  the  Office  of  the  Governor  that  the  Governor, 
at  any  time,  in  his  discretion,  exempts  from  the  application 
of  the  provisions  of  this  Chapter  by  means  of  a  letter  to  the 
State  Personnel  Director  designating  these  employees. 

(7)  Employees  of  the  Office  of  the  Lieutenant  Governor,  that 
the  Lieutenant  Governor,  at  any  time,  in  his  discretion, 
exempts  from  the  application  of  the  provisions  of  this 
Chapter  by  means  of  a  letter  to  the  State  Personnel  Director 
designating  these  employees. 

(8)  Instructional  and  research  staff,  physicians,  and  dentists  of 
The  University  of  North  Carolina. 

(9)  Employees  whose  salaries  are  fixed  under  the  authority 
vested  in  the  Board  of  Governors  of  The  University  of 
North  Carolina  by  the  provisions  of  G.S.  116-11(4), 
116-1(5)  [116-11(5)],  and  116-14. 

(10)  Employees  of  community  colleges  whose  salaries  are  fixed 
in  accordance  with  the  provisions  of  G.S.  115D-5  and 
G.S.  115D-20. 

(11)  North  Carolina  School  of  Science  and  Mathematics' 
employees  whose  salaries  are  fixed  in  accordance  with  the 
provisions  of  G.S.  116-235(c)(l)  and  G.S.  116-235(c)(2). 

(12)  Employees  of  the  North  Carolina  Low-Level  Radioactive 
Waste  Management  Authority  whose  salaries  are  fixed 
pursuant  to  G.S.  104G-5(g)(l)  and  G.S.  104G-5(g)(2). 

(13)  Employees  of  the  North  Carolina  Hazardous  Waste 
Management  Commission  whose  salaries  are  fixed  pursuant 
to  G.S.  130B-6(g)(l)  and  G.S.  13QB-6(g)(2)." 
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Sec.  10.     G.S.  130-166. 21D  is  repealed.       ;-  .  v:  ^  :     ' 

Sec.  11.     G.S.  130A-290  reads  as  rewritten:  -     '■:■■■■■' 

"  ^  130A-290.  Definiliom. 

The  following  definitions  shall  apply  throughout  this  Article: 

44^ 'Comprehensive   hazardous   waste   treatment  facility' 

means  a  facility  designated  as  such  by  the  Governor's 

Waste — Management    Board ^ — meeting    the — following 

criteria; 

■a, — It  is  a  commercial  facilit}^  that  accepts  hazardous 

waste  from  the  general  public  for  treatment; 
-bi — It   has   the   capacity   and   capability   to   treat  and 
dispose — of — hazardous — waste — on — at — least — »« 
intrastate  regional  basis:  and 
■G, — Its  location  will  substantially  facilitate  treatment  of 
hazardous  waste  for  the  State  of  North  Carolina. 

4ia) 'Disposal'    means   the  discharge,   deposit,    injection, 

dumpings   spilling,    leaking  or  placing  of  any   solid 
waste  into  or  on  any  land  so  that  the  solid  waste  or 
,  ;  any  constituent  part  of  the  solid  waste  may  enter  the 

environment  or  be  emitted  into  the  air  or  discharged 
into  any  waters,  including  groundwaters. 
(1)  'CERCLA/SARA'        means       the       Comprehensive 

Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  Pub.  L.  No.  96-510,  94  Stat. 
2767.  42  U.S.C.  §  9601  et  seq.,  as  amended,  and 
the  Superfund  Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L.  No.  99-499,  100  Stat.  1613,  as 
amended. 


-(4-b)  (2)  'Commerciar  when  applied  to  a  hazardous  waste 
facility,  means  a  hazardous  waste  facility  that  accepts 
hazardous  waste  from  the  general  public  or  from 
another  person  for  a  fee. 

■(2) 'Federal  act'   means  the  Resource  Conservation  and 

Recovery  Act  of  1976.  P.L.  94^580.  as  amended. 

(3)  'Disposal'    means   the   discharge,   deposit,    injection, 

dumping,  spilling,  leaking  or  placing  of  any  solid 
waste  into  or  on  any  land  so  that  the  solid  waste  or 
any  constituent  part  of  the  solid  waste  may  enter  the 
environment  or  be  emitted  into  the  air  or  discharged 
into  any  waters,  including  groundwaters. 

^  {^  'Garbage"    means    all    putrescible   wastes,    including 

animal  offal  and  carcasses,  and  recognizable 
industrial  by-products,  but  excluding  sewage  and 
human  waste. 
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-(4)  (5)  'Hazardous     waste'      means     a     solid     waste,     or 

combination  of  solid  wastes,  which  because  of  its 
quantity,  concentration  or  physical,  chemical  or 
infectious  characteristics  may: 

a.  Cause  or  significantly  contribute  to  an  increase  in 
mortality  or  an  increase  in  serious  irreversible  or 
incapacitating  reversible  illness;  or 

b.  Pose  a  substantial  present  or  potential  hazard  to 
human  health  or  the  environment  when 
improperly  treated,  stored,  transported,  disposed 
of  or  otherwise  managed. 

45^  (6)  'Hazardous   waste  facility"    means  a  facility  for  the 

storage,  collection,  storage,  processing,  treatment, 
recycling,  recovery —  recovery ,  or  disposal  of 
hazardous  waste. 

4&)  (7)  'Hazardous    waste    generation'     means    the    act    or 

process  of  producing  hazardous  waste. 

43^  (8)  'Hazardous  waste  landfill  disposal  facility'  means  any 

facility  or  any  portion  of  a  facility  for  disposal  of 
hazardous  waste  on  or  in  land  in  accordance  with 
rules  adopted  under  this  Article. 

(7a) 'Hazardous  waste  long-term  storage  facilit}''  means  a 

facilit)^  as  defined  in  G.S.  143B.470.2(5). 

(7b) 'Hazardous  waste  management  program'   means  the 

program — attd — activities — within — tlie — Department 
pursuant  to  Part  2  of  this — Article ^  for  hazardous 
waste  management. 

4^  (2)  'Hazardous  waste  management'  means  the  systematic 

control  of  the  collection,  source  separation,  storage, 
transportation,  processing,  treatment,  recovery  and 
disposal  of  hazardous  wastes. 

4^^) 'Hazardous  waste  treatment  facility'  means  a  facility 

as  defined  in  G.S.  143B-470,2(3). 

(10)  'Hazardous  waste  management  program'   means  the 

program  and  activities  within  the  Department 
pursuant  to  Part  2  of  this  Article,  for  hazardous 
waste  management. 

48b)  (11)  'Landfill'  means  a  disposal  facility  or  part  of  a 
disposal  facility  where  waste  is  placed  in  or  on  land 
and  which  is  not  a  land  treatment  facility,  a  surface 
impoundment,  an  injection  well,  a  hazardous  waste 
long-term  storage  facility'  or  a  surface  storage  facility. 

48g) 'Long-term — retrievable — storage" — means — storage — ifl 

closed  containers  in  facilities  (either  above  or  below 
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ground) — w+tii — (^ — adequate — lights. — (4+) — impervious 
cement — floors  > — (in) — strong — visible — shelves — ©f 
platforms,  (iv)  passageways  to  allow  inspection  at  any 
time,  (v)  adequate  ventilation  if  underground  or  in 
closed  buildings,  (vi)  protection  from  the  weather , 
,  ,  ;,.  4^m) — accessible    to — monitoring    with — signs    on    both 

individual  containers  and  sections  of  storage  facilities, 
and  (viii)  adequate  safet^f  and  securit}^  precautions  for 
facility  personnel,  inspectors  and  invited  or  permitted 
members  of  the  community. 

4&)  (12)  'Manifest'  means  the  form  used  for  identifying  the 
quantity,  composition  and  the  origin,  routing  and 
destination  of  hazardous  waste  during  its 
transportation  from  the  point  of  generation  to  the 
point  of  disposal,  treatment  or  storage. 

440)  (13)  'Natural  resources'  means  all  materials  which  have 
useful  physical  or  chemical  properties  which  exist, 
unused,  in  nature. 

-(4-1^  (14)  'Open  dump'  means  a  solid  waste  disposal  site  which 
is  not  a  sanitary  landfill. 

412)  (15)  'Person'  means  an  individual,  corporation,  company, 
association,  partnership,  unit  of  local  government, 
State  agency,  federal  agency  or  other  legal  entity. 

(16)  'RCRA'     means    the    Resource    Conservation    and 

Recovery  Act  of  1976.  Pub.  L.  94-580,  90  Stat. 
2795.  42  U.S.C.  §  6901  et  seq..  as  amended. 

413^  (17)  'Recycling'  means  the  process  by  which  recovered 
resources  are  transformed  into  new  products  so  that 
the  original  products  lose  their  identity. 

444)  (18)      'Refuse'  means  all  nonputrescible  waste. 

445)  (19)      'Resource  recovery'  means  the  process  of  obtaining 

material  or  energy  resources  from  discarded  solid 
waste  which  no  longer  has  any  useful  life  in  its 
present  form  and  preparing  the  solid  waste  for 
recycling. 
(15a)  (20)  'Reuse'  means  a  process  by  which  resources  are 
reused  or  rendered  usable. 

446)  (21)      'Sanitary   landfill'    means   a  facility   for   disposal   of 

solid  waste  on  land  in  a  sanitary  manner  in 
accordance  with  the  rules  concerning  sanitary 
landfills  adopted  under  this  Article. 
446a)(22)  'Septage'  means  solid  waste  that  is  a  fluid  mixture  of 
untreated  and  partially  treated  sewage  solids,  liquids 
and   sludge  of  human  or  domestic  origin  which   is 
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removed  from  a  septic  tank  system. 

(16b)(23)  'Septage  management  firm'  means  a  person  engaged 
in  the  business  of  pumping,  transporting,  storing, 
treating  or  disposing  septage.  Tiie  term  does  not 
include  public  or  community  sanitary  sewage  systems 
that  treat  or  dispose  septage. 

44^  (24)  'Sludge"  means  any  solid,  semisolid  or  liquid  waste 
generated  from  a  municipal,  commercial,  institutional 
or  industrial  wastewater  treatment  plant,  water  supply 
treatment  plant  or  air  pollution  control  facility,  or 
any  other  waste  having  similar  characteristics  and 
effects . 

44-8)  (25)  'Solid  waste"  means  any  hazardous  or  nonhazardous 
garbage,  refuse  or  sludge  from  a  waste  treatment 
plant,  water  supply  treatment  plant  or  air  pollution 
control  facility,  domestic  sewage  and  sludges 
generated  by  the  treatment  thereof  in  sanitary  sewage 
collection,  treatment  and  disposal  systems,  and  other 
material  that  is  either  discarded  or  is  being 
accumulated,  stored  or  treated  prior  to  being 
:  .  •  discarded,  or  has  served  its  original  intended  use  and 
is  generally  discarded,  including  solid,  liquid, 
semisolid  or  contained  gaseous  material  resulting 
,,  from  industrial.  institutional,  commercial  and 
agricultural  operations.  and  from  community 
activities.  The  term  does  not  include: 

a.  Fecal  waste  from  fowls  and  animals  other  than 
humans; 

b.  Solid  or  dissolved  material  in: 

1.  Domestic  sewage  and  sludges  generated  by 
treatment  thereof  in  sanitary  sewage 
collection,  treatment  and  disposal  systems 
which  are  designed  to  discharge  effluents  to 
the  surface  waters; 

2.  Irrigation  return  flows;  and 

-  3.    Wastewater     discharges     and     the     sludges 

incidental  to  and  generated  by  treatment 
which  are  point  sources  subject  to  permits 
granted  under  Section  402  of  the  Federal 
Water  Pollution  Control  Act.  as  amended 
(P.L.  92-500).  and  permits  granted  under 
G.S.  143-215.1  by  the  Environmental 
.  •  i  Management     Commission.     However,     any 

•  sludges   that  meet  the  criteria  for   hazardous 
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waste       under       4b€ Federal Resource 

'         Conservation aftd Recovery — Aet (P.L, 

94-580).  as  amended.  RCRA  shall  also  be  a 

:  '  solid  waste  for  the  purposes  of  this  Article; 

•        ^^       '      c.    Oils    and    other    liquid    hydrocarbons    controlled 

under  Article  21 A  of  Chapter  143  of  the  General 

'  -'  Statutes.     However,     any    oils    or    other    liquid 

■  hydrocarbons  that  meet  the  criteria  for  hazardous 

)'.  waste   under  the  Federal   Resource  Conservation 

and   Recovery  Act   (P.L,    94-580).   as   amended, 

RCRA  shall  also  be  a  solid  waste  for  the  purposes 

of  this  Article; 

d.  Any  source,  special  nuclear  or  byproduct  material 
as  defined  by  the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  §  2011). 

e.  Mining  refuse  covered  by  the  North  Carolina 
Mining  Act.  G.S.  74-46  through  74-68  and 
regulated      by     the     North     Carolina     Mining 

'  Commission  (as  defined  under  G.S.  143B-  290). 

However,   any  specific   mining  waste  that  meets 
the  criteria  for  hazardous  waste  under  the  Federal 
'  Resource  Conservation   and   Recovery  .A.ct  (P.L. 

94-580).  as  amended.  RCRA  shall  also  be  a  solid 
waste  for  the  purposes  of  this  Article. 
-(4-^  (26)      'Solid  waste  disposal  site'  means  any  place  at  which 

solid  wastes  are  disposed  of  by  incineration,  sanitary 

landfill  or  any  other  method. 
-(20)  (27)      'Solid  waste  generation'  means  the  act  or  process  of 

producing  solid  waste. 
424^  (28)      'Solid      waste      management'      means      purposeful, 

systematic     control     of     the     generation,     storage, 

collection.        transport.        separation.        treatment. 

processing,  recycling,  recovery  and  disposal  of  solid 

waste. 
42X)  (29)      'Solid     waste     management     facility'     means     land, 

personnel  and    equipment  used  in  the  management  of 

solid  waste. 
■(2^  (30)      'Storage'    means    the    containment    of   solid    waste, 

either  on  a    temporary  basis  or  for  a  period  of  years, 

in  a  manner  which  does  not  constitute  disposal. 
■(24)  (31)      'Treatment'      means     any     method,     technique     or 

process,  including  neutralization,  designed  to  change 

the    physical,    chemical    or    biological    character    or 

composition  of  any  ^oU4-  hazardous  waste  so  as  to 

354 


Session  Laws-  1989  CHAPTER  168 

neutralize  4b€  such  waste  or  so  as  to  render  -tb#  such 

waste   nonhazardous.    safer   for   transport,   amenable 

for   recovery,    amenable   for   storage   or   reduced    in 

volume.   The  term  'Treatment'   includes  any  activity 

:  ;       or  processing  designed  to  change  the  physical  form 

. '!  or  chemical  composition  of  solid  hazardous  waste  so 

as  to  render  it  nonhazardous. 

425^  (32)      ^nit  of  local   government'    means   a   county,    city, 

town  or  incorporated  village." 
Sec.  12.     G.S.  130A-292  reads  as  rewritten: 
"§  130A-292.  Conveyance  of  land  used  for  commercial  hazardous  waste 
landfill  disposal  facility  to  the  State. 

(a)  No  land  may  be  used  for  a  commercial  hazardous  waste  landfill 
disposal  facility  until  fee  simple  title  to  the  land  has  been  conveyed  to 
this  State.  In  consideration  for  the  conveyance,  the  State  shall  enter 
into  a  lease  agreement  with  the  grantor  for  a  term  equal  to  the 
estimated  life  of  the  facility  in  which  the  State  will  be  the  lessor  and 
the  grantor  the  lessee.  The  lease  agreement  shall  specify  that  for  an 
annual  rent  of  fifty  dollars  ($50.00),  the  lessee  shall  be  allowed  to  use 
the  land  for  the  development  and  operation  of  a  hazardous  waste 
landfill  disposal  facility.  The  lease  agreement  shall  provide  that  the 
lessor  or  any  person  authorized  by  the  lessor  shall  at  all  times  have 
the  right  to  enter  without  a  search  warrant  or  permission  of  the  lessee 
upon  any  and  all  parts  of  the  premises  for  monitoring,  inspection  and 
all  other  purposes  necessary  to  carry  out  the  provisions  of  this  Article. 
The  lessee  shall  remain  fully  liable  for  all  damages,  losses,  personal 
injury  or  property  damage  which  may  result  or  arise  out  of  the 
lessee's  operation  of  the  facility,  and  for  compliance  with  regulatory 
requirements  concerning  insurance,  bonding  for  closure  and 
post-closure  costs,  monitoring  and  other  financial  or  health  and  safety 
requirements  as  required  by  applicable  law  and  rules.  The  State,  as 
lessor,  shall  be  immune  from  liability  except  as  otherwise  provided  by 
statute.  The  lease  shall  be  transferable  with  the  written  consent  of  the 
lessor  and  the  consent  will  not  be  unreasonably  withheld.  In  the  case 
of  a  transfer  of  the  lease,  the  transferee  shall  be  subject  to  all  terms 
and  conditions  that  the  State  deems  necessary  to  ensure  compliance 
with  applicable  laws  and  rules.  If  the  lessee  or  any  successor  in 
interest  fails  in  any  material  respect  to  comply  with  any  applicable 
law.  rule  or  permit  condition,  or  with  any  term  or  condition  of  the 
lease,  the  State  may  terminate  the  lease  after  giving  the  lessee  written 
notice  specifically  describing  the  failure  to  comply  and  upon  providing 
the  lessee  a  reasonable  time  to  comply.  If  the  lessee  does  not  effect 
compliance  within  the  reasonable  time  allowed,  the  State  may  reenter 
and  take  possession  of  the  premises. 
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(b)  Notwithstanding  the  termination  of  the  lease  by  either  the  lessee 
or  the  lessor  for  any  reason,  the  lessee  shall  remain  liable  for.  and  be 
obligated  to  perform,  all  acts  necessary  or  required  by  law.  rule, 
permit  condition  or  the  lease  for  the  permanent  closure  of  the  site 
until  the  site  has  either  been  permanently  closed  or  until  a  substituted 
operator  has  been  secured  and  has  assumed  the  obligations  of  the 
lessee. 

(c)  In  the  event  of  changes  in  laws  or  rules  applicable  to  the  facility 
which  make  continued  operation  by  the  lessee  impossible  or 
economically  infeasible.  the  lessee  shall  have  the  right  to  terminate  the 
lease  upon  giving  the  State  reasonable  notice  of  not  less  than  six 
months,  in  which  case  the  lessor  shall  have  the  right  to  secure  a 
substitute  lessee  and  operator. 

(d)  In  the  event  of  termination  of  the  lease  by  the  lessor  as  provided 
in  subsection  (a)  of  this  section,  or  by  the  lessee  as  provided  in 
subsection  (c)  of  this  section,  the  lessee  shall  be  paid  the  fair  market 
value  of  any  improvements  made  to  the  leased  premises  less  the  costs 
to  the  lessor  resulting  from  termination  of  the  lease  and  securing  a 
substitute  lessee  and  operator.  However,  the  lessor  shall  have  no 
obligation  to  secure  a  substitute  lessee  or  operator  and  may  require  the 
lessee  to  permanently  close  the  facility." 

Sec.  13.     G.S.  130A-293  reads  as  rewritten: 
"§   130A-293.   Local  ordinances  prohlbiling  hazardous  waste  faci lilies 
invalid;  petition  to  preempt  local  ordinance. 

(a)  Notwithstanding  any  authority  granted  to  counties, 
municipalities,  or  other  local  authorities  to  adopt  local  ordinances, 
ordinances  (including  but  not  limited  to  those  imposing  taxes,  fees. 
charges,  or  charges  or  regulating  health,  environment,  ^md- or  land 
use),  any  local  ordinance  which  prohibits  or  has  the  effect  of 
prohibiting  the  establishment  or  operation  of  a  hazardous  waste  facility 
which  the  Governor's  Waste  Management  Board  (herein — called 
'Board'  hereinafter  'the  Board')  has  preempted  pursuant  to 
subsections  (b)  through  4g)  ^  of  this  section,  shall  be  invalid  wUy  to 
the  extent  necessary  to  effectuate  the  purposes  of  this  Chapter  and  Part 
llA  of  Article  10  of  Chapter  143B  or  Chapter  130B  of  the  General 
Statutes.  For  the  purpose  of  this  section,  the  Board  shall  include,  in 
addition  to  the  members  enumerated  in  G.S.  143B-2 16. 12(a),  two 
members  appointed  by  the  4©eal — governing — body  board  of 
commissioners  of  the  county  in  which  the  facility  is  or  is  to  be 
located.  If  the  facility  is  or  is  to  be  located  in  more  than  one  county, 
or  if  the  facility  is  or  is  to  be  located  within  the  boundaries  of  a  city, 
the  governing  body  of  each  city  and  county  in  which  any  portion  of 
the  facility  is  or  is  to  be  located  shall  have  one  appointment.  Failure 
of  a  local  governing  body  to  make  an  appointment  within  30  days  after 
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receipt  of  written  notice  from  the  Board  to  do  so  shall  be  deemed  a 
vacancy  in  an  unexpired  term  and  shall  be  filled  by  appointment  -ot-a 
majority  of  the  Board  members,  by  the  Board.  The  terms  of  the 
members  appointed  by  4b€  local  governing  body  bodies  shall  end  upon 
the  final  determination  of  the  Board  under  this  section,  and  such 
members  shall  serve  as  members  of  the  Board  only  for  the  purposes 
purpose  of  this  section. 

(b)  When  a  hazardous  waste  facility  would  be  prevented  from 
construction  or  operation  by  a  county,  municipal,  or  other  local 
ordinance(s).  the  operator  of  the  proposed  facility  or  the  North 
Carolina  Hazardous  Waste  Treatment  Management  Commission 
established  pursuant  to  Chapter  130B  of  the  General  Statutes 
(hereinafter  'the  Commission')  may  petition  the  Board  to  review  the 
matter.  After  receipt  of  a  petition,  the  Board  shall  hold  a  hearing  in 
accordance  with  the  procedures  in  subsection  (c)  of  this  section  and 
shall  determine  whether  or  to  what  extent  to  preempt  the  local 
ordinance  to  allow  for  the  establishment  and  operation  of  the  facility. 

(c)  When  a  petition  described  in  subsection  (b)  of  this  section  has 
been  filed  with  the  Board,  the  Board  shall  hold  a  public  hearing  to 
consider  the  petition.  Such  hearing  shall  be  held  in  the  affected 
locality  within  60  days  after  receipt  of  the  petition  by  the  Board.  The 
Board  shall  give  notice  of  the  public  hearing  by: 

(1)  Publication  in  a  newspaper  or  newspapers  having  general 
circulation  in  the  county  or  counties  where  the  facility  is  or 
is  to  be  located  or  operated,  once  a  week  for  three 
consecutive  weeks,  the  first  notice  appearing  at  least  30  days 
prior  to  the  scheduled  date  of  the  hearing;  and 

(2)  First  class  mail  to  persons  who  have  requested  such  notice. 
The  Board  shall  maintain  a  mailing  list  of  persons  who 
request  notice  in  advance  of  the  hearing  pursuant  to  this 
section.  Service  by  mail — is  complete  upon — placing  the 
notice,  enclosed  in  a  wrapper  addressed  to  the  person  to  be 
served  with  sufficient  postage  prepaid  and  addressed  to  the 
party  at  his  designated  address.  Notice  by  mail  shall  be 
complete  upon  deposit  of  a  copy  of  the  notice  in  a  post-paid 
wrapper  addressed  to  the  person  to  be  notified  at  the  address 
which  appears  on  the  mailing  list  maintained  by  the  Board, 
in  a  post  office  or  official  depository  under  the  exclusive  care 
and  custody  of  the  United  States  Postal  Service. 

Any  interested  persons  person  may  appear  before  the  Board  at  the 
hearing  to  offer  testimony.  In  addition  to  testimony  before  the  Board, 
any  interested  persons  person  may  submit  written  evidence  to  the 
Board  for  its  consideration.  At  least  20  days  wil4  shall  be  allowed  for 
receipt  of  written  comment  following  the  hearing. 

357 


CHAPTER  168  Session  Laws-  1989 

(d)  The  Board  shall  determine  whether  or  to  what  extent  to  preempt 
th&  local  ordinance  ordinance(s)  so  as  to  allow  for  the  establishment 
and  operation  of  the  facility  no  later  than  60  days  after  conclusion  of 
the  hearing.  The  Board  shall  preempt  a  local  ordinance  only  if  it 
makes  all  five  of  the  following  findings: 

(1)  That  there  is  a  local  ordinance  which  would  prohibit  or  have 
the  effect  of  prohibiting  the  establishment  or  operation  of  a 
hazardous  waste  facility; 

(2)  That  the  proposed  facility  is  needed  in  order  to  establish 
adequate  capability  for  the  management  of  hazardous  waste 
generated  in  this  State  to  meet  the  current  or  projected 
hazardous  waste  management  needs  of  this  State  or  to 
comply  with  the  terms  of  any  interstate  agreement  for  the 
management  of  hazardous  waste  to  which  the  State  is  a  party 
and  therefore  serves  the  interest  interests  of  the  citizens  of 
the  State  as  a  whole; 

(3)  That  all  legally  required  State  and  federal  permits  or 
approvals  have  been  issued  by  the  appropriate  State  and 
federal  agencies  or  that  all  State  and  federal  permit 
requirements  have  been  satisfied  and  that  the  permits  or 
approvals  have  been  denied  or  withheld  only  because  of  the 
local  ordinance(s); 

(4)  That  local  citizens  and  elected  officials  have  had  adequate 
opportunity  to  participate  in  the  siting  process;  and 

(5)  That  the  construction  and  operation  of  the  facility  will  not 
pose  an  unreasonable  health  or  environmental  risk  to  the 
surrounding  locality  and  that  the  facility  operator  or 
Treatment  the  Commission  has  taken  or  consented  to  take 
-afly-  reasonable  measures  to  avoid  or  manage  foreseeable 
risks  and  to  comply  to  the  maximum  feasible  extent  with  -aed 
[any]  any  applicable  local  ordinance(s). 

If  the  Board  does  not  make  all  five  findings  set  out  above,  the 
Board  shall  not  preempt  the  challenged  local  ordinance(s).  The 
Board's  decision  shall  be  in  writing  and  shall  identify  the  evidence 
submitted  to  the  Board  plus  any  additional  evidence  used  in  arriving  at 
the  decision. 

(e)  The  decision  of  the  Board  shall  be  final  unless  a  party  to  the 
action  shall,  pursuant  to  Article  4  of  Chapter  150B  of  the  General 
Statutes  as  modified  by  G.S.  7A-29  and  this  section,  fik  files  a  written 
appeal  within  30  days  of  the  date  of  such  decision.  The  record  on 
appeal  shall  consist  of  all  materials  and  information  submitted  to  or 
considered  by  the  Board,  the  Board  s  written  decision,  a  complete 
transcript  of  the  hearing,  all  written  material  presented  to  the  Board 
regarding  the  site   location   and   location  of  the  facility,   the  specific 
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findings  required  in-  b}^  subsection  44^  (d)  of  this  section,  and  any 
minority  positions  on  tiie  recommendation — att4-  specific  findings 
required  in  this  subsection,  by  subsection  (d)  of  this  section.  The 
scope  of  judicial  review  shall  be  that  the  court  may  affirm  the  decision 
of  the  Board,  or  may  remand  the  matter  for  further  proceedings,  or 
may  reverse  or  modify  the  decision  if  the  substantial  rights  of  the 
parties  may  have  been  prejudiced  because  the  agency  findings, 
inferences,  conclusions,  or  decisions  are: 

(1)  In  violation  of  constitutional  provisions;  or 

(2)  In  excess  of  the  statutory  authority  or  jurisdiction  of  the 
agency;  or  , 

(3)  Made  upon  unlawful  procedure;  or 

(4)  Affected  by  other  error  or  of  law;  or 

(5)  Unsupported  by  substantial  evidence  admissible  under  G.S. 
150B-29(a)  or  G.S.  150B-30  in  view  of  the  entire  record  as 
submitted;  or 

(6)  Arbitrary  or  capricious. 

If  the  court  reverses  or  modifies  the  decision  of  the  agency,  the 
judge  shall  set  out  in  writing,  which  writing  shall  become  part  of  the 
record,  the  reasons  for  such  reversal  or  modification. 

(0  In  computing  any  period  of  time  prescribed  or  allowed  by  this 
procedure,  the  provisions  of  Rule  6(a)  of  the  Rules  of  Civil  Procedure, 
G.S.  lA-1,  shall  apply. 

(g)  The  provisions  of  this  section  shall  not  apply  to  the  siting  of  a 
hazardous — waste  landfill — facility — until  the  rules — for  the  operation 
applicable  to  a  hazardous  waste  landfill  have  been  adopted  by  the 
appropriate  State  agencies." 

Sec.  14.     G.S.  104E-6.2  reads  as  rewritten; 
"§   I04E-6.2.   Local  ordinances  prohibiting  low-level  radioactive  waste 
facilities  invalid:  petition  to  preempt  local  ordinance. 

(a)  Notwithstanding  any  authority  heretofore  granted  to  counties, 
municipalities,  or  other  local  authorities  to  adopt  local  ordinances; 
ordinances  (including  but  not  limited  to  those  imposing  taxes,  fees, 
charges,  or  charges  or  regulating  health,  environment,  -awd-  or  land 
use),  any  local  ordinance  which  prohibits  or  has  the  effect  of 
prohibiting  the  establishment  or  operation  of  a  low-level  radioactive 
waste  facility  which  the  Governor's  Waste  Management  Board  (herein 
called  'Board'  hereinafter  'the  Board')  has  preempted  pursuant  to  the 
procedures  in  subsections  (b)  through  (f)  of  this  section,  shall  be 
invalid  from  26  June — 1981.  but  only  to  the  extent  necessary  to 
effectuate  the  purposes  of  this  Chapter  .and  or  Chapter  104G  of  the 
General  Statutes.  For  the  purpose  of  this  section,  the  Board  shall 
include,  in  addition  to  the  members  enumerated  in  G.S. 
143B-216. 12(a).  two  members  appointed  by  the  governing  body  board 
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of  commissioners  of  tiie  county  in  wiiich  the  facility  is  or  is  to  be 
located.  If  the  facility  is  or  is  to  be  located  in  more  than  one  county, 
or  if  the  proposed  site  is  facility  is  or  is  to  be  located  within  the 
boundaries  of  a  city,  the  governing  body  of  each  city  and  county  in 
which  any  portion  of  the  facility  is  or  is  to  be  located  shall  have  one 
appointment.  Failure  of  a  local  governing  body  to  make  an 
appointment  within  30  days  after  receipt  of  written  notice  from  the 
Board  to  do  so  shall  be  deemed  a  vacancy  in  an  unexpired  term  and 
shall  be  filled  by  appointment  of  a  majority  of  the  Board  members,  by 
the  Board.  The  terms  of  members  appointed  by  local  governing 
bodies  shall  end  upon  the  final  determination  of  the  Board  under  this 
section,  and  such  members  shall  serve  as  members  of  the  Board  only 
for  the  purposes  purpose  of  this  section. 

(b)  When  a  low-level  radioactive  waste  facility  would  be  prevented 
from  construction  or  operation  by  a  county,  municipal,  or  other  local 
ordinance(s).  the  North — Carolina — Low-Level — Radioactive — Waste 
Management  Authority  established  pursuant  to  Chapter  1Q4G  of  the 
General — Statutes — (herein — called — 'Authorit^f') — 94:-  operator  of  the 
proposed  facility  or  the  North  Carolina  Low-Level  Radioactive  Waste 
Management  Authority  established  pursuant  to  Chapter  104G  of  the 
General  Statutes  (hereinafter  'the  Authority')  may  petition  the  Board  to 
review  the  matter.  After  receipt  of  a  petition,  the  Board  shall  hold  a 
hearing  in  accordance  with  the  procedures  in  subsection  (c)  of  this 
section  and  shall  determine  whether  or  to  what  extent  to  preempt  the 
local  ordinance  to  allow  for  the  establishment  and  operation  of  the 
facility. 

(c)  When  a  petition  described  in  subsection  (b)  of  this  section  has 
been  filed  with  the  Board,  the  Board  shall  hold  a  public  hearing  to 
consider  the  petition.  Such  hearing  shall  be  held  in  the  affected 
locality  within  60  days  after  receipt  of  the  petition  by  the  Board.  The 
Board  shall  give  notice  of  the  public  hearing  by: 

(1)  Publication  in  a  newspaper  or  newspapers  having  general 
circulation  in  the  county  or  counties  where  the  facility  is  or 
is  to  be  located  or  operated,  once  a  week  for  three 
consecutive  weeks,  the  first  notice  appearing  at  least  30  days 
prior  to  the  scheduled  date  of  the  hearing;  and 

(2)  First  class  mail  to  persons  who  have  requested  such  notice. 
The  Board  shall  maintain  a  mailing  list  of  persons  who 
request  notice  in  advance  of  the  hearing  pursuant  to  this 
section.  Service  by  mail — is  complete  upon  placing  the 
notice >  enclosed  in  a  wrapper  addressed  to  the  party  to  be 

■  •■  served — at — hi* — designated — address — wUh — sufficient — postage 

prepaid.  Notice  by  mail  shall  be  complete  upon  deposit  of  a 
copy  of  the  notice  in  a  post-paid  wrapper  addressed  to  the 
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person  to  be  notified  at  the  address  which  appears  on  the 

:  mailing  list  maintained   by  the  Board,    in   a  post  office  or 

official  depository  under  the  exclusive  care  and  custody  of 

the  United  States  Postal  Service. 

Any  interested  persons  person  may  appear  before  the  Board  at  the 

hearing  to  offer  testimony.    In  addition  to  testimony  before  the  Board, 

any  interested  person  may  submit  written  evidence  to  the  Board  for  its 

consideration.     At  least  20  days  will  shall  be  allowed  for  receipt  of 

written  comment  following  the  hearing. 

(d)  The  Board  shall  determine  whether  or  to  what  extent  to 
preempt  4b€-  local  ordinance  ordinance(s)  so  as  to  allow  for  the 
establishment  and  operation  of  the  facility  no  later  than  60  days  after 
conclusion  of  the  hearing.  The  Board  shall  preempt  a  local  ordinance 
only  if  it  makes  all  five  of  the  following  findings: 

(1)  That  there  is  a  local  ordinance  which  would  prohibit  or  have 
the  effect  of  prohibiting  the  establishment  or  operation  of  a 
low-level  radioactive  waste  facility; 

(2)  That  the  proposed  facility  is  needed  in  order  to  establish 
adequate  capability  -fof — th« — management — of — low-level 
radioactive  waste  to  meet  the  current  or  projected  low-level 
radioactive  waste  management  needs  of  this  State  or  to 
comply  with  the  terms  of  any  interstate  agreement  for  the 
management  of  low-level  radioactive  waste  to  which  the  State 
is  a  party  and  therefore  serves  the  interest  interests  of  the 
citizens  of  the  State  as  a  whole; 

(3)  That  all  legally  required  State  and  federal  permits  or 
approvals  have  been  issued  by  the  appropriate  State  and 
federal  agencies  or  that  all  State  and  federal  permit 
requirements  have  been  satisfied  and  that  the  permits  or 
approvals  have  been  denied  or  withheld  only  because  of  the 
local  ordinance(s); 

(4)  That  local  citizens  and  elected  officials  have  had  adequate 
opportunity  to  participate  in  the  siting  process;  and 

(5)  That  the  construction  and  operation  of  the  facility  will  not 
pose  an  unreasonable  health  or  environmental  risk  to  the 
surrounding  locality  and  that  the  facility  operator ^ — of 
Authorit>f>  operator  or  the  Authority  has  taken  or  consented 
to  take  any  reasonable  measures  to  avoid  or  manage 
foreseeable  risks  and  to  comply  to  the  maximum  feasible 
extent  with  any  applicable  local  ordinances,  ordinance(s). 

If  the  Board  does  not  make  all  five  findings  set  out  above,  the 
Board  shall  not  preempt  the  challenged  local  ordinance(s).  The 
Board's  decision  shall  be  in  writing  and  shall  identify  the  evidence 
submitted  to  the  Board  plus  any  additional  evidence  used  in  arriving  at 
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the  decision. 

(e)  Tlie  decision  of  the  Board  shall  be  final  unless  a  party  to  the 
action  shall,  pursuant  to  Article  4  of  Chapter  150B  of  the  General 
Statutes  as  modified  by  G.S.  7A-29  and  this  section,  files  a  written 
appeal  within  30  days  of  the  date  of  such  decision.  The  record  on 
appeal  shall  consist  of  all  materials  and  information  submitted  to  or 
considered  by  the  Board,  the  Board's  written  decision,  a  complete 
transcript  of  the  hearing,  all  written  material  presented  to  the  Board 
regarding  the  site  location  and  location  of  the  facility,  the  specific 
findings  required  4«-  by  subsection  -(d^  (d)  of  this  section,  and  any 
minority  positions  on  the  recommendation  and  the  specific  findings 
required  in  this  subsection,  by  subsection  (d)  of  this  section.  The 
scope  of  judicial  review  shall  be  that  the  court  may  affirm  the  decision 
of  the  Board,  or  may  remand  the  matter  for  further  proceedings,  or 
may  reverse  or  modify  the  decision  if  the  substantial  rights  of  the 
parties  may  have  been  prejudiced  because  the  agency  findings, 
inferences,  conclusions,  or  decisions  are: 

(1)  In  violation  of  constitutional  provisions:  or    ■     ' 

(2)  In  excess  of  the  statutory  authority  or  jurisdiction  of  the 
agency:  or 

(3)  Made  upon  unlawful  procedure:  or         .:  . 
-     (4)    Affected  by  other  error  -of  of  law:  or 

(5)  Unsupported  by  substantial  evidence  admissible  under  G.S. 
150B-29(a)  or  G.S.  150B-30  in  view  of  the  entire  record  as 
submitted:  or 

(6)  Arbitrary  or  capricious. 

If  the  court  reverses  or  modifies  the  decision  of  the  agency,  the 
judge  shall  set  out  in  writing,  which  writing  shall  become  part  of  the 
record,  the  reasons  for  such  reversal  or  modification. 

(f)  In  computing  any  period  of  time  prescribed  or  allowed  by  this 
procedure,  the  provisions  of  Rule  6(a)  of  the  Rules  of  Civil  Procedure, 
G.S.  lA-1,  shall  apply." 

Sec.  15.  G.S.  130A-294(a)(6)  reads  as  rewritten: 
"(6)  The  Department  is  authorized  to  charge  and  collect  fees 
from  operators  of  hazardous  waste  landfill  disposal 
facilities.  The  fees  shall  be  used  to  establish  a  fund 
sufficient  for  each  individual  facility  to  defray  the 
anticipated  costs  to  the  State  for  monitoring  and  care  of  the 
facility  after  the  termination  of  the  period  during  which  the 
facility  operator  is  required  by  applicable  State  and  federal 
statutes,  regulations  or  rules  to  remain  responsible  for 
post-closure  monitoring  and  care.  In  establishing  the  fees, 
consideration  shall  be  given  to  the  size  of  the  facility,  the 
nature  of  the  hazardous  waste  and  the  projected  life  of  the 
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facility." 
Sec.  16.     G.S.  130A-294(c)  reads  as  rewritten: 
"(c)  The  Commission  shall  adopt  and  the  Department  shall  enforce 
rules  concerning  the   management  of  hazardous  waste.   These   rules- 
shall  establish  a  complete  and  integrated  regulatory  scheme  in  the  area 
of  hazardous  waste  management  and  shall  provide  for: 

(1)  Establishing  criteria  for  hazardous  waste,  identifying  the 
characteristics  of  hazardous  waste  and  listing  particular 
hazardous  waste: 

(la)  Establishing  criteria  for  hazardous  constituents,  identifying 
the  characteristics  of  hazardous  constituents  and  listing 
particular  hazardous  constituents; 

(2)  Record-keeping  and  reporting  by  generators  and 
transporters  of  hazardous  waste  and  owners  and  operators 
of  hazardous  waste  facilities; 

(3)  Proper  labeling  of  hazardous  waste  containers; 

(4)  Use  of  appropriate  containers  for  hazardous  waste; 

(5)  A  manifest  system  to  assure  that  all  hazardous  waste  is 
designated  for  treatment,  storage  or  disposal  at  a  hazardous 
waste  facility  to  which  a  permit  has  been  issued; 

(6)  Proper  transportation  of  hazardous  waste; 

(7)  Treatment,  storage  and  disposal  standards  of  performance 
and    techniques  to  be  used  by  hazardous  waste  facilities; 

(8)  Location,  design,  ownership  and  construction  of  hazardous 
waste  facilities;  provided,  however,  that  no  hazardous  waste 
landfill  disposal  facility  or  polychlorinated  biphenyl  landfill 
disposal  facility  shall  be  located  within  25  miles  of  any 
other  hazardous  waste  landfill  disposal  facility  or 
polychlorinated  biphenyl  landfill  disposal  facility; 

(9)  Plans  to  minimize  unanticipated  damage  from  treatment, 
storage  or  disposal  of  hazardous  waste;  and  a  plan  or  plans 
providing  for  the  establishment  and/or  operation  of  one  or 
more  hazardous  waste  facilities  in  the  absence  of  adequate 
approved  hazardous  waste  facilities  established  or  operated 
by  any  person  within  the  State; 

(10)  Proper  maintenance  and  operation  of  hazardous  waste 
facilities,  including  requirements  for  ownership  by  any 
person  or  the  State,  financial  responsibility  (including 
requirements  for  sufficient  availability  of  funds  for  facility 

'  closure     and     post-closure     monitoring     and     corrective 

measures  through  the  use  of  a  letter  of  credit,  insurance. 

surety,  trust  agreement,  financial  test,  or  financial  test  and 

corporate  guarantee),   training  of  personnel,   continuity  of 

•   operation  and  procedures  for  establishing  and  maintaining 
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hazardous  waste  facilities; 

(11)  Monitoring  by  owners  or  operators  of  hazardous  waste 
facilities; 

(12)  Inspection  or  copying  of  records  required  to  be  kept; 

>,  (13)  Obtaining  and  analyzing  hazardous  waste  samples  and 
samples  of  hazardous  waste  containers  and  labels  from 
generators  and  transporters  and  from  owners  and  operators 
of  hazardous  waste  facilities; 

(14)  A  permit  system  governing  the  establishment  and  operation 
of  hazardous  waste  facilities;  -afld 

(15)  Additional  requirements  as  necessary  for  the  effective 
management  of  hazardous  waste,  waste; 

(16)  The  operator  of  the  hazardous  waste  landfill  disposal  facility 
shall  maintain  adequate  insurance  to  cover  foreseeable 
claims  arising  from  the  operation  of  the  facility.  The  Board 
shall  determine  what  constitutes  an  adequate  amount  of 
insurance,  insurance; 

(17)  The  bottom  of  a  hazardous  waste  landfill  disposal  facility 
shall  be  at  least  10  feet  above  the  seasonal  high  water  table 
and  more  when  necessary  to  protect  the  public  health  and 
the  environment,  environment;  and 

(18)  The  operator  of  a  hazardous  waste  landfill  disposal  facility 
shall  make  monthly  reports  to  the  Governor's  Waste 
Management  Board  and  to  the  board  of  county 
commissioners  of  the  county  in  which  the  facility  is  located 

-     /'         on    the    kinds    and   amounts   of  hazardous   wastes   in    the 
facility." 
Sec.  17.     G.S.  130A-294(e)  reads  as  rewritten: 
"(e)  The  rules  adopted  under  this  section  shall  be  no  less  stringent 
than  the  most  recent  regulations  adopted  under  the  federal  act  and  may 
•be — amended.    Rules    adopted    under    this    section    may    incorporate 
standards  and  restrictions  which  exceed  and  are  more  comprehensive 
than  comparable  federal  regulations." 

Sec.  18.  G.S.  130A-294(f)  reads  as  rewritten: 
"(0  Within  five  JO  days  of  receiving  an  application  for  a  permit  or 
for  an  amendment  to  an  existing  permit  for  a  hazardous  waste  facility, 
the  Department  shall  notify  the  clerk  -to-  of  the  count}'  board  of 
commissioners  of  the  county  or  counties  in  which  the  facility  is 
proposed  to  be  located  or  is  located  and,  om-  if  the  facility  is  proposed 
to  be  located  or  is  located  within  a  city,  the  eity  clerk  of  the  governing 
board  of  the  city,  where  the  facilit}f  is  proposed  to  be  located,  that  the 
application  has  been  filed,  and  shall  file  a  copy  of  the  application  with 
the  clerk.  Prior  to  the  issuance  of  a  permit  or  an  amendment  of  an 
existing    permit    iot^ — a — hazardous — waste — facility,     the    Department 
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Secretary  or  his  designee  shall  issue  public  notice  and  conduct  a 
public  hearing  in  -fmy  die  county,  or  in  one  of  the  counties  in  which  « 
the  hazardous  waste  facility  is  proposed  to  be  located  or  is  located. 
Notice  and  public  hearings  shall  be  in  accordance  with  the  appropriate 
federal — regulations — adopted — pursuant  to  the  federal — act  and  with 
Chapter  150B  of  the  General  Statutes,  The  Secretary  or  his  designee 
shall  give  notice  of  the  hearing,  and  the  public  hearing  shall  be  in 
accordance  with  applicable  federal  regulations  adopted  pursuant  to 
RCRA  and  with  Chapter  150B  of  the  General  Statutes.  Where  the 
provisions  of  the  federal  regulations  and  Chapter  150B  of  the  General 
Statutes  are  inconsistent,  the  federal  regulations  shall  apply. 

Within  180  days  after  receiving  a  complete  application  for  a  permit 
or  for  an  amendment  to  an  existing  permit  for  a  comprehensive 
hazardous  waste  treatment  facility',  the  Department  shall  approve  or 
disapprove — the — application. — In — acting — upon — the — application. — the 
Department  shall  consider  land  use,  zoning,  buffer  zones,  utilit}' 
availability,  proximity  to  sources  of  waste,  civil  defense,  fire  safet)^, 

transportation aftd access, existing Foad neUvork, general 

considerations — of  the — public's — health — a«d — safety. — awd — any  other 
objective  factors  reasonably  related  and  relevant  to  the  proper  siting 
and  operation  of  the  comprehensive  hazardous  waste  treatment  facility. 
The  Department  may  impose  conditions  in  a  permit  in  response  to 
these  factors.  The  Department's  denial  of  an  application  shall  be  in 
writing,  shall  state  the  reasons  for  the  denial,  and  shall  inform  the 
applicant  of  the  right  to  appeal  the  denial." 

Sec.  19.  G.S.  130A-294(g)  reads  as  rewritten: 
"(g)  The  Commission  shall  develop  and  adopt  criteria  and  standards 
to  be  considered  in  location  and  permitting  of  a  hazardous  waste 
facility  by  January  31. — 1985,  The  standards  and  criteria  shall  be 
developed  through — public — participation. — siwtU — be  enforced  by  the 
Department  and  shall  include,  in  addition  to  all  applicable  State  and 
federal  rules  and  regulations,  consideration  of: 

44-) — Acceptability  within  the  community^  where  the  facility  is  to 

-be — located  or  steps  which  should  be  taken  if  communit}f 

acceptance  is  not  forthcoming: 
42) — Hydrological   and   geological   factors   such   as   flood   plains, 

depth  to  water  table,  groundwater  travel  time,  proximity  to 

public — water — supply — watersheds. — soiJ — pB, — soU — cation 

exchange — capacit)^ — soU — composition — aftd — permeability. 

cavernous — bedrock. — seismic — activity. — slope. — mines — aftd 

climate: 
4J) — Natural — resources — sweh — as    wetlands. — endangered    species 

habitats,   proximity'  to  parks,   forests,  wilderness  areas  and 

historical  sites,  and  air  quality: 
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-(4) — Local  land  use  whether  residentiaU  industrial >  commercial, 
recreational . — agricultural. — and — proximity — to — incompatible 
structures  such  as  schools  and  airports; 

■(S) — Transportation  factors,  such  as  proximity  to  waste  generators 
and  to  population,  route  safety  and  method  of  transportation; 

^ — Aesthetic  factors  such  as  the  visibilit}'.  appearance  and  noise 
level  of  the  facility. 
The  Commission  shall  develop  and  adopt  standards  for  permitting  of 
hazardous  waste  facilities.  Such  standards  shall  be  developed  with, 
and  provide  for,  public  participation;  shall  be  incorporated  into  rules; 
shall  be  consistent  with  all  applicable  federal  and  State  law,  including 
statutes,  regulations  and  rules;  shall  be  developed  and  revised  in  light 
of  the  best  available  scientific  data;  and  shall  be  based  on 
consideration  of  at  least  the  following  factors: 

(1)  Hydrological  and  geological  factors,  including  flood  plains, 
depth  to  water  table,  groundwater  travel  time,  soil  pH.  soil 
cation  exchange  capacity,  soil  composition  and  permeability, 
cavernous  bedrock,  seismic  activity,  slope,  mines,  and 
climate; 

(2)  Environmental  and  public  health  factors,  including  air 
quality,  quality  of  surface  and  groundwater,  and  proximity  to 
public  water  supply  watersheds; 

(3)  Natural  and  cultural  resources,  including  wetlands, 
gamelands,  endangered  species  habitats,  proximity  to  parks, 
forests,  wilderness  areas,  nature  preserves,  and  historic 
sites; 

(4)  Local  land  uses; 

(5)  Transportation  factors,  including  proximity  to  waste 
generators,  route  safety,  and  method  of  transportation; 

(6)  Aesthetic  factors,  including  the  visibility,  appearance,  and 
noise  level  of  the  facility; 

(7)  Availability  and  reliability  of  public  utilities;  and 

(8)  Availability  of  emergency  response  personnel  and 
equipment." 

Sec.  20.     G.S.  130A-294(h)  reads  as  rewritten: 
"(h)   Rules   adopted   by   the   Commission   shall   be   subject  to  the 
following  requirements: 

(1)  No  hazardous  waste  landfill  shall  be  established  until  at  least 
one  comprehensive  hazardous  waste  treatment  facility  is  fully 
operational  in  North  Carolina, 

(2)  Hazardous  waste  shall  be  treated  prior  to  disposal  in  North 
Carolina.  Long'-term  storage  or  disposal  shall  be  used  for 
the  storage  or  disposal  of  the  residual  or  ashes  of  hazardous 
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waste  which  has  been  treated  so  the  toxicity  is  low  enough  to 
present  no  significant  health  or  safety  hazard  in  the  event  of 
leakage  from  the  facility.  Hazardous  waste  that  cannot  be 
reduced,  stabilized  or  destroyed  to  the  extent  which  renders 
it  sufficiently  low  in  toxicity  as  to  present  no  significant 
health  or  safet)'  hazard  in  the  event  of  leakage  shall  be  stored 
■ifli — long-term — retrievable  storage — uniil — sw^h — methods — ate 
found. — Hazardous — waste — m — long-term — retrievable  storage 
shall  be  detoxified  as  soon  as  the  Commission  for  Health 
Services  determines  based  upon  a  preponderance  of  the 
evidence  that  the  technology  is  available  at  a  reasonable  cost. 
The  Commission  shall  determine  the  extent  of  waste 
treatment  required  before  hazardous  waste  can  be  disposed 
of  in  a  hazardous  waste  landfill  disposal  facility. 

(3)  Any  hazardous  waste  landfill  disposal  facility  hereafter 
constructed  in  this  State  shall  meet,  at  the  minimum,  the 
standards  of  construction  imposed  by  federal  regulations 
adopted  under  the  Federal  Act  RCRA  at  the  time  the  permit 
is  issued. 

(4)  No  hazardous  waste  landfill —  disposal  facility  or 
polychlorinated  biphenyl  landfill  disposal  facility  shall  be 
located  within  25  miles  of  any  other  hazardous  waste  landfi-U 
disposal  facility  or  polychlorinated  biphenyl  landfill  disposal 
facility. 

(5)  No  hazardous  waste  landfill  facility  operated  pursuant  to 
Chapter  130B  of  the  General  Statutes  shall  be  located  within 
25  miles  of  a  o^  polychlorinated  biphenyl  landfill  facility 
facility,  shall — be — permitted — within — 25 — miles — oi — a 
comprehensive  hazardous  M^aste  treatment  facilit)^  as  defined 
in  G.S.  130A.290(1). 

(6)  The  following  will  not  be  disposed  of  in  a  hazardous  waste 
landfill  or  long-term  retrievable  storage;  disposal  facility: 
ignitables  as  defined  in  the  Federal — Act,  RCRA, 
polyhalogenated  biphenyls  of  50  ppm  or  greater 
concentration,  and  free  liquids  whether  or  not  containerized. 

(7)  The  underground  storage  of  either  a  hazardous  waste  landfill 
Of — long-term — storage  facilit)^ —  Facilities  for  disposal  or 
long-term  storage  of  hazardous  waste  shall  have  at  a 
minimum  the  following:  a  leachate  collection  and  removal 
system  above  an  artificial  impervious  liner  of  at  least  30  mils 
in  thickness,  a  minimum  of  five  feet  of  clay  or  clay-like 
liner  with  a  maximum  permeability  of  1.0  x  10-7  10'^ 
centimeters  per  second  (cm/sec)  below  said  artificial  liner, 
and  a  leachate  detection  system  immediately  below  the  clay 
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'  •      or  clay-like  liner.         r;.       •^^,; -s. '•  ^  >■  •k^."     •^   -^        - 

(8)  Hazardous  waste  shall  not  be  stored  at  a  hazardous  waste 
treatment  facility  for  over  90  days  prior  to  treatment  or 
disposal. 

(9)  The  Commission  shall  consider  any  hazardous  waste 
treatment    process    proposed    to    it,    if  the   process    lessens 

•         M       treatment    cost    or    improves    treatment    over    then    current 
methods  or  standards  required  by  the  Commission." 
Sec.  21.     G.S.I 30A-294(i)  reads  as  rewritten: 
"(i)   The   Department   shall    submit  to   the  General   Assembly  by 
February  i.  1985>  plans: 

-(44 — To  monitor  and  regulate  all  generators  of  more  than   100 

kilograms  per  month  of  hazardous  waste;  and 

42) — To — locate. — catalogue    and — monitor    all    existing    hazardous 

waste  impoundments  and  surface  impoundments,  including 

inactive  hazardous  waste  disposal  sites  and  "orphan  dumps", 

"      including  those  owned  or  operated  by  units  of  State  and  local 

^  government,  and  shall  submit  to  the  General  Assembly  by 

February  1.   1985,  a  plan  to  bring  all  of  these  under  legal 

requirements   in   effect  on   February    I . — 1985,    including  a 

timetable  for  compliance.  This  plan  shall  include  recordation 

-f         of  each  of  these  sites  in  the  office  of  the  Register  of  Deeds 

in    the    county    where    it   is — located .    The   Department,    in 

consultation  with  the  Governor's  Waste  Management  Board 

and    the    Division    of   Environmental    Management    of   the 

Department      of     Natural      Resources      and      Community 

Development,    shall    develop    a    comprehensive    hazardous 

waste  management  plan  for  the  State.     This  plan  shall  be 

completed  by  I  July  1990  and  shall  be  revised  at  two-year 

intervals  thereafter." 

Sec.  22.     G.S.     130A-294     is     amended     by    adding    a     new 

subsection  to  read: 

"(k)  Each  person  who  generates  hazardous  waste  who  is  required  to 
pay  a  fee  under  G.S.  I30A-294.1.  and  each  operator  of  a  hazardous 
waste  treatment  facility  which  treats  waste  generated  on-site  who  is 
required  to  pay  a  fee  under  G.S.  130A-294.1,  shall  submit  to  the 
Department  at  the  time  such  fees  are  due,  a  written  description  of  any 
program  to  minimize  or  reduce  the  volume  and  quantity  or  toxicity  of 
such  waste." 

Sec.  23.     G.S.  130A-294.l(p)  reads  as  rewritten: 

"(p)     The  Department  shall  make  an  annual  report  to  the  General 

Assembly    and    its    Fiscal    Research    Division    on    the    cost    of   the 

hazardous  waste  management  program.    The  report  shall  include,  but 

is  not  limited  to.  beginning  fund  balance,  fees  collected  under  this 
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section,  anticipated  revenue  from  all  sources,  total  expenditures  (by 
activities  and  categories)  for  the  hazardous  waste  management 
program,  ending  fund  balance,  any  recommended  adjustments  in  the 
annual  and  tonnage  fees  which  may  be  necessary  to  assure  the 
continued  availability  of  funds  sufficient  to  pay  the  State's  share  of  the 
cost  of  the  hazardous  waste  management  program,  and  any  other 
information  requested  by  the  General  Assembly.  In  recommending 
adjustments  in  annual  and  tonnage  fees,  the  Department  may  propose 
fees  for  hazardous  waste  generators,  and  for  hazardous  waste 
treatment  facilities  which  treat  waste  generated  on-site,  which  are 
designed  to  encourage  reductions  in  the  volume  or  quantity  and 
toxicity  of  hazardous  waste." 

Sec.  24.     G.S.  130A-295  reads  as  rewritten: 
"§  I30A-295.  Additional  requirements  for  hazardous  waste  facilities. 

(a)  An  applicant  for  a  permit  for  a  hazardous  waste  facility  shall 
satisfy  the  Department  that: 

(1)  Any  hazardous  waste  facility  constructed  or  operated  by  the 
applicant,  or  any  parent  or  subsidiary  corporation  if  the 
applicant  is  a  corporation,  has  been  operated  in  accordance, 
with  sound  waste  management  practices  and  in  substantial 
compliance  with  federal  and  state  laws,  regulations  and 
rules:  and 

(2)  The  applicant,  or  any  parent  or  subsidiary  corporation  if  the 
applicant  is  a  corporation,  is  financially  qualified  to  operate 
the  proposed  hazardous  waste  facility. 

(b)  The  operator  shall  deposit  in  trust  with  the  city  or  county 
government  one  half  of  one  percent  (0.05%)  of  the  income  of  the 
comprehensive  hazardous  waste  treatment  facility,  payable  within  30 
days  of  each  calendar  quarter,  until  the  total  shall  equal  an  amount  of 
•tw© — hundred — fifty  thousand — dollars — ($250,000). — As — used — herein, 
income  means  gross  operating  revenues  less  refunds, — rebates  and 
allowances.  This  fund  shall  be  available  to  the  cit}^  or  county  in  which 
the  comprehensive  hazardous  waste  treatment  facility  is  located  for  the 
purpose  of  defraying  the  cost  of  any  cleanup  which  might  be  required 
at  the  comprehensive  hazardous  waste  treatment  facility.  The  city  or 
county — may. — m — Us — discretion. — u^e — up — to — fifty — thousand — dollars 
($50,000)  of  this  total  to  establish  an  Emergency  Response  Team, 
trained  and  equipped  to  handle  hazardous  waste  spills  and  to  respond 
to  accidents  at  hazardous  waste  treatment  facilities.  Financial  records 
shall  be  subject  to  the  audit  of  the  local  government  for  two  years  after 
-any  fee  is  paid.  Any  errors  in  the  payment  shall  be  corrected  by  credit 
or  debit  in  the  next  payment  or  payments  by  the  operator  of  the 
hazardous  waste  facility. — If  the  North  Carolina  Hazardous  Waste 
Treatment   Commission    owns    and    operates    the   facilit}'.    the   North 
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Carolina  Hazardous  Waste  Treatment  Commission,  consistent  with  the 

resources — available. — sba44 — compensate — tte — local — government fer 

expenses  incurred  due  to  location  of  the  facili^y.  This  compensation 
shall  not  exceed  the  amount  of  ad  valorem  tax  revenues  the  local 
government  would  have  received  if  the  facilit>f  were  privately  owned. 
Nothing  herein  shall  be  construed  to  limit  in  any  way  funds  which 
might  be  available  to  local  government  from  other  sources.  An 
applicant  for  a  permit  for  a  hazardous  waste  facility  shall  satisfy  the 
Department  that  he  has  met  the  requirements  of  subsection  (a)  of  this 
section  before  the  Department  is  required  to  otherwise  review  the 
application.  In  order  to  continue  to  hold  a  permit  under  this  Chapter, 
a  permittee  must  remain  financially  qualified  and  must  provide  any 
information  requested  by  the  Department  to  demonstrate  that  he 
continues  to  be  financially  qualified. 

(c)  Although  no  one  is  required  to  use  a  comprehensive  hazardous 
waste  treatment  facilit)^.  use  by  North  Carolina  industry  shall  be 
encouraged.  Nothing  in  this  act  shall  be  construed  to  prevent  any 
hazardous  waste  or  other  waste  generated  or  located  in  North  Carolina 
from  being  removed  from  the  State  for  disposal,  treatment  or  storage. 
No  permit  for  any  new  commercial  hazardous  waste  treatment, 
storage,  or  disposal  facility  shall  be  issued  or  become  effective,  and  no 
permit  for  a  commercial  hazardous  waste  treatment,  storage,  or 
disposal  facility  shall  be  modified  until  the  applicant  has  satisfied  the 
Department  that  such  facility  is  needed  to  meet  the  current  or 
projected  hazardous  waste  management  needs  of  this  State  or  to 
comply  with  the  terms  of  any  interstate  agreement  for  the  management 
of  hazardous  waste  to  which  the  State  is  a  party.  The  Commission 
shall  adopt  rules  to  implement  this  subsection." 

Sec.  25.     G.S.  130A-298  reads  as  rewritten:  ..-^v.-v 

"§  I30A-298.  Hazardous  waste  fund. 

A  nonreverting  hazardous  waste  fund  is  established  within  the 
Department  which  shall  be  available  to  defray  the  cost  to  the  State  for 
monitoring  and  care  of  hazardous  waste  landfill  disposal  facilities  after 
the  termination  of  the  period  during  which  the  facility  operator  is 
required  by  applicable  State  and  federal  statutes,  rules  or  regulations 
to  remain  responsible  for  post-closure  monitoring  and  care.  The 
establishment  of  this  fund  shall  in  no  way  be  construed  to  relieve  or 
reduce  the  liability  of  facility  operators  or  any  persons  for  damages 
caused  by  the  facility.  The  fund  shall  be  maintained  by  fees  collected 
pursuant  to  the  provisions  of  G.S.  130A-294(a)(6)." 

Sec.  26.     G.S.  130A-299  reads  as  rewritten:  -  - 

"§  I30A-299.  Single  agency  desigimlion. 

The  Department  is  designated  as  the  single  State  agency  for 
purposes  of  the  federal  act  RCRA  or  any  State  or  federal  legislation 
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enacted  to  promote  the  proper  management  of  solid  waste." 

Sec.  27.     G.S.  130A-308  reads  as  rewritten: 
"  §  I30A-308.  Continumg  releases  at  permitted  facilities. 

Standards  adopted  under  G.S.  130A-294(c)  shall  require,  and  a 
permit  issued  after  November  8.  1984.  shall  require  corrective  action 
for  all  releases  of  hazardous  waste  or  constituents  from  any  solid  waste 
management  unit  at  a  treatment,  storage,  or  disposal  facility  seeking  a 
permit  under  G.S.  130A-294(c).  regardless  of  the  time  at  which  waste 
was  placed  in  such  unit.  Permits  issued  under  G.S.  l30A-294(c) 
which  implement  Section  3005  of  the  Federal  Act  RCRA  (42  U.S.C. 
§  6925)  shall  contain  schedules  of  compliance  for  such  corrective 
action  (where  such  corrective  action  cannot  be  completed  prior  to 
issuance  of  the  permiO  and  assurances  of  financial  responsibility  for 
completing  such  corrective  action.  Notwithstanding  any  other  provision 
of  this  section,  this  section  shall  apply  only  to  units,  facilities,  and 
permits  that  are  covered  by  Section  3004(u)  of  the  Federal  Act  RCRA 
(42  U.S.C.  Section  §  6924)- (u)).  Notwithstanding  the  foregoing, 
corrective  action  authorized  elsewhere  in  this  Chapter  shall  not  be 
limited  by  this  section." 

Sec.  28.     G.S.  130A-309  reads  as  rewritten: 
"§  I30A-309.  Corrective  actions  beyond  facility  boundary. 

Standards  adopted  under  G.S.  130A-294(c)  shall  require  that 
corrective  action  be  taken  beyond  the  facility  boundary  where 
necessary  to  protect  human  health  and  the  environment  unless  the 
owner  or  operator  of  the  facility  concerned  demonstrates  to  the 
satisfaction  of  the  Department  that,  despite  the  owner  or  operator's 
best  efforts,  the  owner  or  operator  was  unable  to  obtain  the  necessary 
permission  to  undertake  such  action.  Such  standards  shall  take  effect 
upon  adoption  and  shall  apply  to: 

(1)  All  facilities  operating  under  permits  issued  under  G.S. 
130A-294(c);  and 

(2)  All  landfills,  disposal  facilities,  surface  impoundments,  and 
waste  pile  units  (including  any  new  units,  replacements  of 
existing  units  or  lateral  expansions  of  existing  units)  which 
receive  hazardous  waste  after  July  26.  1982. 

Pending  adoption  of  such  rules,  the  Department  shall  issue 
corrective  action  orders  for  facilities  referred  to  in  (1)  and  (2),  on  a 
case-by-case  basis,  consistent  with  the  purposes  of  this  section. 
Notwithstanding  any  other  provision  of  this  section,  this  section  shall 
apply  only  to  units,  facilities,  and  permits  that  are  covered  by  Section 
3004(v)  of  the  Federal  Act  RCRA  (42  U.S.C.  Section  §  6924(v)). 
Notwithstanding  the  foregoing,  corrective  action  authorized  elsewhere 
in  this  Chapter  shall  not  be  limited  by  this  section." 

Sec.  29.     G.S.     143-215.1     is     amended     by     adding     a     new 
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subsection  to  read: 

"(g)  Any  person  who  is  required  to  hold  a  permit  under  tliis  section 
shall  submit  to  the  Department  a  written  description  of  his  current  and 
projected  plans  to  reduce  the  discharge  of  waste  and  pollutants  under 
such  permit  by  source  reduction  or  recycling.  The  written  description 
shall  accompany  the  payment  of  the  annual  permit  fee.  The  written 
description  shall  also  accompany  any  application  for  a  new  permit,  or 
for  modification  of  an  existing  permit,  under  this  section.  The  written 
description  required  by  this  subsection  shall  not  be  considered  part  of 
a  permit  application  and  shall  not  serve  as  the  basis  for  the  denial  of  a 
permit  or  permit  modification." 

Sec.  30.     G.S.     143-215.108    is    amended    by    adding    a    new 
subsection  to  read: 

"(c)  Any  person  who  is  required  to  hold  a  permit  under  this  section 
shall  submit  to  the  Department  a  written  description  of  his  current  and 
projected  plans  to  reduce  the  emission  of  air  contaminants  under  such 
permit  by  source  reduction  or  recycling.  The  written  description  shall 
accompany  the  payment  of  the  annual  permit  fee.  The  written 
description  shall  also  accompany  any  application  for  a  new  permit,  or 
for  modification  of  an  existing  permit,  under  this  section.  The  written 
description  required  by  this  subsection  shall  not  be  considered  part  of 
a  permit  application  and  shall  not  serve  as  the  basis  for  the  denial  of  a 
permit  or  permit  modification." 

Sec.  31.     G.S.  143B-2l6.il  reads  as  rewritten:  ^- 

"§  l43B-2l6.il.  Definitions. 

Unless  the  context  otherwise  requires,  the  following  definitions  shall 
apply  to  this  Part: 

(1)  'Board'  means  the  Governor's  Waste  Management  Board. 

(2)  'Hazardous  waste'  has  the  same  meaning  as  in  G.S. 
130A-290(4).  130A-290. 

(3)  'Hazardous  waste  facility'  means  a  facility  as  defined  has  the 
same  meaning  as  in  G.S.  13QA.290(5).  130A-290. 

(4)  'Hazardous  waste  landfill  facility'  means  a  facilit}'  as  defined 
has  the  same  meaning  as  in  G.S.  13QA-290(7).  13QA-290. 

(5)  'Hazardous  waste  management'  has  the  same  meaning  as 
defined  in  G.S.  130A-29Q(8).  130A-290. 

(6)  'Low-level  radioactive  waste'  has  the  same  meaning  as  in 
G.S.  lQ4E^5(9a).  104E-5. 

(7)  'Low-level  radioactive  waste  facility'  means — a  facility  as 
defined  has  the  same  meaning  as  in  G.S.  lQ4E-5(9b).  104E- 
5. 

(8)  'Low-level  radioactive  waste  landfill  disposal  facility"  means 
a  facilit}f  as  defined  has  the  same  meaning  as  in  G.S. 
104E.5(9c).  104E-5. 
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(9)    'Low-level     radioactive     waste     management"     means     the 
systematic    control    of    the    collection,    source    separation, 
storage,  transportation,  processing,  treatment,  recovery  and 
disposal  of  low-level  radioactive  waste." 
Sec.  32.     G.S.  I43B-2I6.I3  reads  as  rewritten: 
"§  I43B-2I6. 13.  Functions  and  powers  of  Board. 

The    Board    shall    perform    the    functions    and    be   empowered   as 
follows: 

(1)  Tb€ — Board — sU^il — periodically — evaluate — awd — assess — tb€ 
volume^  distribution,  location,  and  physical  and  chemical 
characteristics  of  hazardous  waste  and  low-level  radioactive 
waste  generated  or  disposed  of  in  the  State. 

(2)  The  Board  shall  periodically  review  the  State's 
comprehensive  waste  management  system  and  make 
recommendations  to  the  Governor,  cognizant  State 
agencies,  and  the  General  Assembly  on  ways  to  improve 
waste  management:  reduce  the  amount  of  waste  generated; 
maximize  resource  recovery,  reuse,  and  conservation;  and 

'J  minimize   the   amount   of   hazardous    waste   and    low-level 

radioactive  waste  which  must  be  disposed  of. 

(3)  The  Board  shall  study  and  make  recommendations  on 
policy  issues  including  but  not  limited  to  liability  and 
financial  responsibilities  within  the  waste  management  area. 
On  or  before  January  I.  1983.  the  Board  shall  prepare  and 
present  to  the  Governor  and  General  Assembly  a  report 

-  .  concerning    the    desirability^    of   establishing    by    statute    a 

standard  of  strict  liability  for  persons  involved  in  storage, 
transportation, — treatment. — of — disposal — of  hazardous — of 
low-level  radioactive   waste  in  North  Carolina. 

(4)  The  Board  shall  promote  research  and  development  and 
disseminate  information  on  state-of-the-art  means  of 
handling  and  disposing  of  hazardous  waste  and  low-level 
radioactive  waste.  The  Board  is  authorized  to  establish  a 
waste  information  exchange  for  the  State. 

(5)  The  Board  shall  promote  public  education  and  public 
involvement  in  the  decision  making  process  for  the  siting 
and  permitting  of  proposed  waste  management  facilities. 

(6)  The  Board  shall  periodically  evaluate  and  assess  the  t>fpe 
and  number  of  hazardous  waste  facilities,  hazardous  waste 
landfill  facilities,  low-level  radioactive  waste  facilities  and 
low-level   radioactive  waste   landfill   facilities   in   existence, 

;  1  under  construction  or  planned  in  the  State  and  multi-State 
region  and  promote  the  development  of  additional  facilities 
particularly — retrievable — aboveground — storage — facilities — if 
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existing   or   planned    facilities    are   deemed    inadequate   or 
unavailable.    The   Board,    in    conjunction    with    the    Solid 
.  /t . :  Waste  Management  Division  of  the  Department,  shall  assist 

the  North  Carolina  Hazardous  Waste  Management 
Commission  with  the  periodic  review  required  by  G.S. 
130B-7(a)(l)(i). 
(6a)  The  Board  shall  annually  report  to  the  Governor,  the 
General  Assembly,  and  the  Environmental  Review 
Commission  on  the  effectiveness  of  the  waste  reduction 
programs  in  the  State  and  shall  make  recommendations  on 
ways  to  improve  such  programs. 

(7)  The  Board  shall  prepare  and  file  jointly  with  both  the 
Governor  and  the  General  Assembly  an  annual  report 
describing  the  Board's  activities  and  setting  forth  its 
recommendations  for  administrative  or  regulatory  action 
required — to — improve — the — State's — comprehensive — waste 
management  system  or  remedy  noted  defects  in  the  system. 
improvements  in  the  waste  management  system  in  the  State. 
A  special  report  shall  be  Filed  in  January  of  1983  which 
shall  include  an  evaluation  on  the  possible  need  to  organize 
State — agencies — more — efficiently — to — improve — overall 
performance  of  waste  management  functions.  The  report 
should — gUi€ — consideration — to — the — advantages — »n4 
■disadvantages  of  consolidating  or  centralizing  administration 
of  programs  that  are  now  in  separate  agencies. 

The  Board  shall  provide  a  report  to  the  General  Assembly 

by  February  1.  1985.  to  include: 

■a, — An  analysis  of  the  size.  t}rpe  and  number  of  hazardous 

waste  facilities  needed  in  North  Carolina  and  a  plan  to 

meet  these  needs: 
b.    An   analysis  of  the  system  of  collection  of  hazardous 

waste  in  North  Carolina,   recommendations  as  to  how 

that  system  might  be  improved  and  a  plan  to  implement 

these  recommendations:  and 
^, — An  analysis  of  the  cost  incurred  by  local  government 

because  of  the  presence  of  a  hazardous  waste  facility,  a 

hazardous    waste    landfill    facilit}^   or   a   comprehensive 

hazardous  waste  treatment  facility. 

(8)  The  Board  shall  each  year  recommend  to  the  Governor  a 
recipient  for  a  'Governor's  Award  of  Excellence'  which  the 
Governor  shall  award  for  outstanding  achievement  by  an 
industry  or  company  in  the  area  of  hazardous  waste  or 
low-level  radioactive  waste  management. 

(9)  The  Board  shall,  at  the  request  of  the  Governor  and  under 
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his  direction,  assist  with  the  negotiation  of  interstate 
agreements  for  the  management  of  hazardous  waste. 
promote  and  participate  in  discussion  with  other  states 
concerning  development  of  regional  hazardous  waste  and 
low-level  radioactive  waste  management  agreements. 

(10)  The  Board  shall  assist  localities  in  which  facilities  are 
proposed  in  collecting  and  receiving  information  relating  to 
the  suitability  of  the  proposed  site.  At  the  request  of  a  local 
government  in  which  facilities  are  proposed,  the  Board 
shall  direct  the  appropriate  agencies  of  State  government  to 
develop  such  relevant  data  as  that  locality  shall  reasonably 
request. 

(11)  Repealed  by  Session  Laws  1987  (Reg.  Sess..  1988).  c. 
1082,  s.  14.1. 

(12)  The  Board  shall,  in  accordance  with  the  procedures  set 
forth  in  G.S.  I60A-211.1  and  OS.  153A-152.1,  review 
upon    appeal    specific    privilege    license    tax    rates    which 

>  localities  may  apply  to  waste  management  facilities  in  their 

jurisdiction. 

(13)  The  Board  may  insure  its  members  against  personal 
liability  for  any  actions  they  might  take  pursuant  to  the 
exercise  of  the  functions  and  powers  of  the  Board. 

(14)  The  Board  may  adopt,  modify,  or  revoke  any  rules 
necessary  to  carry  out  the  functions  and  powers  as  set  forth 
in  this  Part. 

(15)  The  Board  shall  have  any  and  all  powers  necessary  or 
incidental  to  the  exercise  of  the  functions  and  powers 
enumerated  herein. 

(16)  The  Board  shall  study  the  development  of  retrievable, 
aboveground  storage  facilities  for  hazardous  wastes. 

(17)  The  Board  shall  certif}/  comprehensive  hazardous  waste 
treatment  facilities  which  meet  the  criteria  prescribed  in 
G.S.  130A.29Q(1)." 

Sec.  33.     G.S.  150B-l(d)  reads  as  rewritten: 
"(d)    (1)      The    following    are    specifically    exempted    from    the 
provisions  of  this  Chapter: 

a.  -the-  The  Administrative  Rules  Review  Commission, 
Commission; 

b.  the      The      Employment      Security      Commission, 
Commission; 

c.  -the  The  Industrial  Commission >  Commission; 

d".   4h©-  The    Occupational    Safety    and    Health    Review 
~    Board  in  all  actions  that  do  not  involve  agricultural 
employers >  employers;  and 
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e^    -tb€  The  Utilities  Commission. 

(2)  The  North  Carolina  National  Guard  is  exempt  from  the 
provisions  of  this  Chapter  in  exercising  its  court-martial 
jurisdiction. 

(3)  The  Department  of  Human  Resources  is  exempt  from 
this  Chapter  in  exercising  its  authority  over  the  Camp 
Butner  reservation  granted  in  Article  6  of  Chapter  122C 
of  the  General  Statutes. 

(4)  The  Department  of  Correction  is  exempt  from  the 
provisions  of  this  Chapter,  except  for  Article  5  of  this 
Chapter  and  G.S.  150B-13  which  shall  apply. 

(5)  Articles  2  and  3  of  this  Chapter  shall  not  apply  to  the 
Department  of  Revenue. 

(6)  Except  as  provided  in  Chapter  136  of  the  General 
Statutes.  Articles  2  and  3  of  this  Chapter  do  not  apply 
to  the  Department  of  Transportation. 

(7)  Article  4  of  this  Chapter,  governing  Judicial  review  of 
final  administrative  decisions,  shall  apply  to  The 
University  of  North  Carolina  and  its  constituent  or 
affiliated  boards,  agencies,  and  institutions,  but  The 
University  of  North  Carolina  and  its  constituent  or 
affiliated  boards,  agencies,  and  institutions  are 
specifically  exempted  from  the  remaining  provisions  of 
this  Chapter. 

(8)  Article  4  of  this  Chapter  shall  not  apply  to  the  State 
Banking  Commission,  the  Commissioner  of  Banks,  the 
Savings  and  Loan  Division  of  the  Department  of 
Commerce,  and  the  Credit  Union  Division  of  the 
Department  of  Commerce. 

(9)  Article  3  of  this  Chapter  shall  not  apply  to  agencies 
governed  by  the  provisions  of  Article  3A  of  this 
Chapter,  as  set  out  in  G.S.  150B-38(a). 

(10)  Articles  3  and  3A  of  this  Chapter  shall  not  apply  to  the 
Governor's  Waste  Management  Board  in  administering 
the  provisions  of  G.S.  104E-6.2.  104E-6.2  and  G.S. 
130A-293. 

(1 1)  Article  2  of  this  Chapter  shall  not  apply  to  the  North 
Carolina  Low-Level  Radioactive  Waste  Management 
Authority  in  administering  the  provisions  of  G.S. 
104G-10  and  G.S.  104G-1 1 .  Articles  3  and  3 A  of  this 
Chapter  shall  not  apply  to  the  North  Carolina  Low- 
Level  Radioactive  Waste  Management  Authority  in 
administering  the  proN'isions  of  G.S.  I04G-9.  104G-10. 
and  104G-II. 
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(12)    Article  2  of  this  Chapter  shall  not  apply  to  the  North 
Carolina  Hazardous  Waste  Management  Commission  in 
administering  the  provisions  of  G.S.   130B-13  and  G.S. 
130B-14.     Articles  3  and  3A  of  this  Chapter  shall  not 
apply     to     the     North     Carolina     Hazardous     Waste 
Management      Commission      in      administering      the 
provisions  of  G.S.  130B-1K  130B-13,  and  130B-14." 
Sec.  34.     G.S.  153A-152.1  reads  as  rewritten: 
"(a)  Counties  in  which  hazardous  waste  facilities  as  defined  in  G.S. 
130A-290(5)    13QA-290   or    low-level    radioactive   waste   facilities   as 
defined  in  G.S.   104E-5(9b)  are  located  may  levy  an  annual  privilege 
license   tax   on    persons   or   firms   operating   such   facilities   only    in 
accordance  with  this  section." 

Sec.  35.  G.S.  160A-211.1  reads  as  rewritten: 
"(a)  Cities  in  which  hazardous  waste  facilities  as  defined  in  G.S. 
13QA-290(5)  130A-290  or  low-level  radioactive  waste  facilities  as 
defined  in  G.S.  104E-5(9b)  are  located  may  levy  an  annual  privilege 
license  tax  on  persons  or  firms  operating  such  facilities  only  in 
accordance  with  this  section." 

Sec.  36.     G.S.  104G-6(14)  reads  as  rewritten: 
"(14)    May  issue  revenue  bonds  from  time  to  time  pursuant  to 
i  The    State   and    Local    Government   Revenue   Bond   Act, 

Article  5  of  Chapter  159  of  the  General  Statutes :  Statutes, 
and  such  bonds  may  be  sold  at  public  or  private  sale 
pursuant  to  G.S.  159-123: " . 
Sec.  37.  G.S.  159-81(3)  reads  as  rewritten: 
"(3)  'Revenue  bond  project"  means  any  undertaking  for  the 
acquisition,  construction,  reconstruction,  improvement, 
enlargement,  betterment,  or  extension  of  any  one  or 
combination  of  the  following  revenue-producing  utility  or 
public  service  enterprise  facilities  or  systems  owned  or 
leased  as  lessee  by  the  issuing  unit: 

a.  Water  systems  or  facilities,  including  all  plants, 
works,  instrumentalities  and  properties  used  or  useful 
in  obtaining,  conserving,  treating,  and  distributing 
water  for  domestic  or  industrial  use.  irrigation, 
sanitation,  fire  protection,  or  any  other  public  or 
private  use. 

b.  Sewage  disposal  systems  or  facilities,  including  all 
plants,  works,  instrumentalities,  and  properties  used 
or  useful  in  the  collection,  treatment,  purification,  or 
disposal  of  sewage. 

c.  Systems  or  facilities  for  the  generation,  production, 
transmission,  or  distribution  of  gas  (natural,  artificial. 
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or  mixed)  or  electric  energy  for  lighting,  heating,  or 
power  for  public  and  private  uses,  where  gas  systems 
shall  include  the  purchase  and/or  lease  of  natural  gas 
-  fields  and   natural  gas   reserves  and  the  purchase  of 

-  '  ;7  natural  gas  supplies,  and  where  any  parts  of  such  gas 
systems  may  be  located  either  within  the  State  or 
without. 

d.  Systems,  facilities  and  equipment  for  the  collection, 
treatment,  or  disposal  of  solid  waste. 

e.  Public  transportation  systems,  facilities,  or  equipment, 
including  but  not  limited  to  bus,  truck,  ferry,  and 
railroad  terminals,  depots,  trackages,  vehicles,  and 
ferries,  and  mass  transit  systems. 

f.  Public  parking  lots,  areas,  garages,  and  other 
vehicular  parking  structures  and  facilities. 

g.  Aeronautical  facilities,  including  but  not  limited  to 
airports,  terminals,  and  hangars. 

h.  Marine  facilities,  including  but  not  limited  to  marinas, 
basins,  docks,  dry  docks,  piers,  marine  railways, 
wharves,  harbors,  warehouses,  and  terminals. 

i.     Hospitals  and  other  health-related  facilities. 

j.  Public  auditoriums,  gymnasiums,  stadiums,  and 
convention  centers. 

k.    Recreational  facilities. 

1.  In  addition  to  the  foregoing,  in  the  case  of  the  State  of 
North  Carolina,  low-level  radioactive  waste  facilities 
developed  pursuant  to  Chapter  104G  of  the  General 
Statutes,  hazardous  waste  facilities  developed  pursuant 
to  Chapter  I30B  of  the  General  Statutes,  and  any 
other  project  authorized  by  the  General  Assembly. 

m.  (For  applicability  see  note  below)  [For  applicability, 
see  note  below.]  Economic  development  projects, 
including  the  acquisition  and  development  of  industrial 
parks,  the  acquisition  and  resale  of  land  suitable  for 
industrial  or  commercial  purposes,  and  the 
construction  and  lease  or  sale  of  shell  buildings  in 
order  to  provide  employment  opportunities  for  citizens 
of  the  municipality. 

4ft)  il:     Facilities  for  the  use  of  any  agency  or  agencies  of 

the  government  of  the  United  States  of  America. 

The  cost  of  an  undertaking  may  include  all  property,  both  real  and 

personal  and  improved  and  unimproved,  plants,  works,  appurtenances. 

machinery,  equipment,  easements,  water  rights,  air  rights,  franchises, 

and  licenses  used  or  useful  in  connection  with  any  of  the  foregoing 
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utilities  and  enterprises:  the  cost  of  demolishing  or  moving  structures 
from  land  acquired  and  the  cost  of  acquiring  any  lands  to  which  such 
structures  are  to  be  moved:  financing  charges;  the  cost  of  plans, 
specifications,  surveys,  and  estimates  of  cost  and  revenues; 
administrative  and  legal  expenses;  and  any  other  expense  necessary  or 
incident  to  the  project." 

Sec.  38.     G.S.  159-81(4)  reads  as  rewritten: 
"(4)    'Revenues'  include  all  moneys  received  by  the  State  or  a 
municipality  from,  in  connection  with,  or  as  a  result  of  its 
ownership  or  operation   of  a  revenue  bond   project  or  a 
utility   or   public   service   enterprise   facility   or   system   of 
which  a  revenue  bond  project  is  a  part,  including  (to  the 
extent  deemed   advisable  by  the   State  or  a  municipality) 
'     moneys  received  from  the  United  States  of  America,  the 
State  of  North  Carolina,  or  any  agency  of  either,  pursuant 
to  an  agreement  with  the  State  or  a  municipality,  as  the 
case  may  be.  pertaining  to  the  project.     'Revenues'  also 
include  all  moneys  received  by.  or  on  behalf  of.  the  North 
Carolina     Low-Level      Radioactive     Waste      Management 
Authority  in  connection  with   its  financing  of  a  low-level 
radioactive  waste  facility  and  all  money  received  by,  or  on 
behalf     of,      the     North      Carolina     Hazardous     Waste 
Management  Commission  in  connection  with  its  financing 
of  a  hazardous  waste  facility." 
Sec.  39.     G.S.  159-83(a)(5)  reads  as  rewritten: 
"(5)    To     borrow     money     for     the     purpose     of     acquiring, 
constructing,        reconstructing.        extending,        bettering, 
improving,  or  otherwise  paying  the  cost  of  revenue  bond 
projects,     and    to    issue    its     revenue    bonds    or    bond 
anticipation  notes  therefor,  in  the  name  of  the  State  or  a 
municipality,   as  the  case  may  be,   but  no  encumbrance, 
mortgage,  or  other  pledge  or  real  property  of  the  State  or  a 
municipality      may       be      created      in      any      manner. 
Notwithstanding     the     foregoing,     the     North     Carolina 
Low-Level  Radioactive  Waste  Management  Authority  may 
create  an  encumbrance,  mortgage,  or  other  pledge  of  real 
property  of  the  Authority  in  connection  with  its  financing  of 
a  low-level  radioactive  waste  facility  and  the  North  Carolina 
Hazardous  Waste  Management  Commission  may  create  an 
encumbrance,  mortgage,  or  other  pledge  of  real  property  of 
the   Commission    in    connection    with    its    financing    of   a 
hazardous  waste  facility." 
Sec.  40.     G.S.    159-83  is  amended  by  adding  a  new  subsection 
to  read: 
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"(e)  In  the  case  of  the  State  of  North  Carolina,  any  action  to  be 
taken  by  the  Council  of  State  pursuant  to  this  section  shall  be  taken  (i) 
with  respect  to  the  issuance  of  revenue  bonds  by  the  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority,  by  the 
governing  board  of  the  Authority  and  (ii)  with  respect  to  the  issuance 
of  revenue  bonds  by  the  North  Carolina  Hazardous  Waste 
Management  Commission,  by  the  governing  board  of  the  Commission, 
and  not  by  the  Council  of  State." 

Sec.  41.     G.S.   159-85  is  amended  by  adding  a  new  subsection 
to  read: 

"(d)  In  the  case  of  the  State  of  North  Carolina,  any  action  to  be 
taken  by  the  State  Treasurer  pursuant  to  this  section  shall  be  taken  (i) 
with  respect  to  the  issuance  of  revenue  bonds  by  the  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority,  by  the 
governing  board  of  the  Authority  and  (ii)  with  respect  to  the  issuance 
of  revenue  bonds  by  the  North  Carolina  Hazardous  Waste 
Management  Commission,  by  the  governing  board  of  the  Commission, 
and  not  by  the  State  Treasurer." 

Sec.  42.     G.S.    159-88  is  amended  by  adding  a  new  subsection 
to  read: 

"(d)  In  the  case  of  the  State  of  North  Carolina,  any  action  to  be 
taken  by  the  Council  of  State  pursuant  to  this  section  shall  be  taken  (i) 
with  respect  to  the  issuance  of  revenue  bonds  by  the  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority,  by  the 
governing  board  of  the  Authority  and  (ii)  with  respect  to  the  issuance 
of  revenue  bonds  by  the  North  Carolina  Hazardous  Waste 
Management  Commission,  by  the  governing  board  of  the  Commission, 
and  not  by  the  Council  of  State.  Subsection  (c)  of  this  section  shall 
not  apply  to  the  issuance  of  revenue  bonds  by  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority  or  by  the  North 
Carolina  Hazardous  Waste  Management  Commission." 

Sec.  43.     G.S.  159-94  reads  as  rewritten: 
"§  159-94.  Limited  liability. 

(a)  Revenue  bonds  shall  be  special  obligations  of  the  State  or  the 
municipality  issuing  them.  The  principal  of  and  interest  on  revenue 
bonds  shall  not  be  payable  from  the  general  funds  of  the  State  or  the 
municipality,  as  the  case  may  be.  nor  shall  they  constitute  a  legal  or 
equitable  pledge,  charge,  lien,  or  encumbrance  upon  any  of  its 
property  or  upon  any  of  its  income,  receipts,  or  revenues,  except  the 
funds  which  are  pledged  under  the  bond  order  authorizing  the  bonds. 
Neither  the  credit  nor  the  taxing  power  of  the  State  or  the 
municipality,  as  the  case  may  be.  are  pledged  for  the  payment  of  the 
principal  or  interest  of  revenue  bonds,  and  no  holder  of  revenue 
bonds  has  the  right  to  compel  the  exercise  of  the  taxing  power  by  the 
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State  or  the  municipality,  as  the  case  may  be.  or  the  forfeiture  of  any 
of  its  property  in  connection  with  any  default  thereon.  Every  revenue 
bond  shall  recite  in  substance  that  the  principal  of  and  interest  on  the 
bond  is  payable  solely  from  the  revenues  pledged  to  its  payment  and 
that  the  State  or  the  municipality,  as  the  case  may  be,  is  not  obligated 
to  pay  the  principal  or  interest  except  from  such  revenues. 

(b)  The  provisions  of  this  section  relating  to  a  legal  or  equitable 
pledge,  charge,  lien,  or  encumbrance  upon  real  property  or  the 
forfeiture  thereof  shall  not  apply  to  revenue  bonds  issued  by  the  North 
Carolina  Low-Level  Radioactive  Waste  Management  Authority  or  by 
the  North  Carolina  Hazardous  Waste  Management  Commission." 

Sec.  44.     G.S.  159-96  reads  as  rewritten: 
"§     159-96.     Limitation    on    extraterritorial    operation    of   enterprises 
financed  by  revenue  bonds. 

(a)  Each  utility  or  public  service  enterprise  listed  in  G.S. 
159^81(3),  if  financed  wholly  or  partially  by  revenue  bonds  issued 
under  this  Article,  shall  be  owned  or  operated  by  the  municipality  for 
its  own  use  and  for  the  use  of  public  and  private  consumers  residing 
within  its  corporate  limits.  A  utility  or  public  service  enterprise 
financed  wholly  or  partially  by  revenue  bonds,  when  operated 
primarily  for  the  municipality's  own  use  and  for  users  within  its 
corporate  limits,  may  be  operated  incidentally  for  users  outside  its 
corporate  limits.  Provided,  however,  that  revenue  bonds  may  be  issued 
for  the  purpose  of  financing  in  whole  or  in  part  mass  transit  systems, 
aeronautical  facilities,  marine  facilities  and  systems,  facilities  and 
equipment  for  the  collection,  treatment  or  disposal  of  solid  waste, 
notwithstanding  that  such  systems,  facilities  or  equipment  may  be 
operated  for  users  outside  the  corporate  limits  of  a  municipality  where 
the  municipality  finds  that  the  system,  facilities  or  equipment  so 
financed  would  benefit  the  municipality. 

(b)  A  revenue  bond  project  financed  wholly  or  partially  by  revenue 
bonds  of  the  State  may  be  located  either  within  or  without  the  State 
and,  when  operated  primarily  for  the  State's  own  use  and  for  users 
within  the  State,  may  be  operated  incidentally  for  users  outside  the 
State. 

(c)  The  provisions  of  subsection  (b)  of  this  section  shall  not  apply  to 
the  financing  of  any  revenue  bond  project  by  the  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority  or  by  the  North 
Carolina  Hazardous  Waste  Management  Commission." 

Sec.  45.  (a)  The  Environmental  Management  Commission 
shall  develop  and  adopt  ambient  air  quality  standards  for  toxic 
pollutants  and  shall  develop  a  program  to  meet  such  standards  by  1 
July  1990. 

(b)     The  Environmental  Management  Commission  shall  develop 
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and  adopt  emission  standards  for  solid  waste,  hazardous  waste,  and 
medical  waste  incinerators  by  1  July  1991. 

Sec.  46.  (a)  The  Hazardous  Waste  Management  Commission 
shall  submit  monthly  written  reports  as  to  its  operation,  activities,  and 
progress  to  the  Environmental  Review  Commission  beginning  on  the 
first  day  of  the  month  following  the  date  this  act  becomes  effective. 
The  Hazardous  Waste  Management  Commission  shall  lend  assistance 
to  and  work  in  cooperation  with  the  Environmental  Review 
Commission  in  the  discharge  by  the  Environmental  Review 
Commission  of  its  powers  and  duties  to  exercise  legislative  oversight 
with  respect  to  hazardous  waste  management. 

(b)  In  addition  to  its  general  powers  and  duties,  the 
Environmental  Review  Commission  shall  have  the  following  powers 
and  duties  with  respect  to  hazardous  waste  management: 

(1)  To  study  the  current  and  projected  need  for  hazardous 
waste  treatment,  storage,  and  disposal  capacity  in  the  State 
in  light  of  anticipated  generation  of  hazardous  waste  and 
alternatives  for  hazardous  waste  treatment  and  disposal: 

(2)  To  evaluate  the  potential  for  the  development  of  additional 
hazardous  waste  treatment,  storage,  and  disposal  capacity 
by  the  private  sector; 

(3)  To  study  the  necessity  for  and  scope  of  hazardous  waste 
treatment,  storage,  and  disposal  facilities  which  are  sited, 
owned,  or  operated  by  the  State: 

(4)  To  review  progress  in  securing  a  volunteer  county  to  host  a 
hazardous  waste  treatment  facility; 

(5)  To  study  incentives  and  compensation  for  the  community 
which  hosts,  either  voluntarily  or  involuntarily,  a 
hazardous  waste  treatment  facility,  including  any  additional 
incentives  and  compensation  which  may  be  needed, 
whether  there  should  be  differential  compensation  for  a 
volunteer  county,  options  for  use  of  funds  by  local 
governments,  distribution  of  compensation  among  local 
governments,  and  methods  of  providing  flexibility  in  the 
development  of  an  incentives  and  compensation  package  for 
a  particular  local  community: 

(6)  To  review  progress  in  developing  interstate  agreements  for 
the  treatment,  storage,  and  disposal  of  hazardous  waste; 

(7)  To  assist  in  the  development  of  cooperative,  comprehensive 
regional  approach  to  hazardous  waste  treatment  and 
disposal; 

(8)  To  examine  criteria  and  procedures  for  the  selection  of 
sites  for  hazardous  waste  treatment,  storage,  and  disposal 
facilities    which    are    adopted    by    the    Hazardous    Waste 
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Management    Commission    and    determine    whether    any 
modification  is  needed; 

(9)  To  analyze  existing  State  law  governing  the  Hazardous 
Waste  Management  Commission  and  determine  whether 
any  changes  are  needed; 

(10)  To  study  the  capacity  assurance  requirement  under  the 
Comprehensive  Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  Pub.  L.  No.  96-510.  94  Stat. 
2767.  42  U.S.C.  9601  el  seq..  as  amended,  and  the 
Superfund  Amendments  and  Reauthorization  Act  of  1986, 
Pub.  L.  No.  99-499,  100  Stat.  1613.  as  amended  as  it 
relates  to  the  continued  eligibility  of  North  Carolina  for 
remedial  actions  under  Superfund; 

(11)  To  study  alternatives  available  to  the  State  for  dealing  with 
hazardous  waste  and  the  ramifications  of  those  alternatives; 
and 

(12)  To  receive  and  evaluate  reports  of  every  State  agency, 
board,  and  commission  which  has  any  power  or  duty  with 
respect  to  hazardous  waste  management. 

Sec.  47.  (a)  The  provisions  of  G.S.  130B-2(b)  shall  apply  to 
this  section. 

(b)  It  is  the  intent  of  the  General  Assembly  that  an  aggressive 
program  to  minimize  or  reduce  the  volume  and  quantity  or  toxicity  of 
hazardous  waste  and  other  pollutants,  including  the  emission  of  air 
contaminants,  be  implemented.  The  Department  shall  collect  and 
analyze  information  so  as  to  establish  the  data  base  necessary  to  plan, 
implement,  and  evaluate  hazardous  waste  reduction  programs  and  to 
assist  the  General  Assembly  in  the  development  of  policy  regarding 
waste  reduction. 

(c)  All  information  received  pursuant  to  G.S.  l30A-294(k).  G.S. 
143-215. 1(g)  and  G.S.  143-215. 108(c)  shall  be  transmitted  to  the 
Solid  Waste  Management  Division  of  the  Department  for  review  and 
analysis.  The  Solid  Waste  Management  Division  shall  consider  this 
information  in  the  development  of  the  comprehensive  hazardous  waste 
management  plan  required  by  G.S.  130A-294(i)  and  shall  prepare  a 
report  on  the  feasibility  of  incorporating  waste  reduction  requirements 
into  existing  solid  and  hazardous  waste  permitting  processes.  The 
Solid  Waste  Management  Division  shall  report  to  the  Environmental 
Review  Commission  as  to  progress  in  implementing  this  section  on  a 
quarterly  basis  beginning  1  January  1990. 

Sec.  48.  Notwithstanding  the  provisions  of  G.S.  1 43-2 15(c), 
G.S.  143-21 5. 107(a)(7).  and  G.S.  143-215.107(0.  the  Environmental 
Management  Commission  may  adopt  rules  applicable  to  any  facility 
which  is  sited  or  operated  pursuant  to  Chapter  130B  of  the  General 
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Statutes  which  incorporate  standards  and  restrictions  which  exceed  and 
are  more  comprehensive  than  comparable  federal  regulations. 

Sec.  49.  The  provisions  of  this  act  are  severable,  and  if  any 
provision  of  this  act  is  held  invalid  by  a  court  of  competent 
jurisdiction,  the  invalidity  shall  not  affect  other  provisions  of  the  act 
which  can  be  given  effect  without  the  invalid  provision. 

Sec.  50.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  May,  1989. 

S.B.  578  CHAPTER  169 

AN     ACT    TO     PROVIDE     FOR    STATE     REGISTRATION     OF 
CONSULTING  FORESTERS.  .      .,,  .    ^     ^ 

The  General  Assembly  of  North  Carolina  eimcts: 

Section  1.      G.S.  89B-2  reads  as  rewritten:  ,      ■ 

"§  89B-2.    Definitions.  ■-  '' 

As  used  in  this  Chapter: 

(1)  'Board'  shall  mean  the  State  Board  of  Registration  for 
Foresters,  provided  for  by  this  Chapter. 

(2)  'Forester'  means  a  person  who  by  reason  of  his  special 
knowledge  and  training  in  natural  sciences,  mathematics, 
silviculture,    forest    protection,    forest    mensuration,    forest 

,  management,    forest    economics,    and    forest    utilization    is 

qualified  to  engage  in  the  practice  of  forestry  as  hereinafter 
defined. 

(3)  'Practicing'  means  giving  professional  forestry  services, 
including  but  not  limited  to,  consultation,  investigation, 
evaluation,  education,  planning,  or  responsible  supervision 
of  any  forestry  activities  requiring  knowledge,  and  training 
in  and  experience  of  forestry  principles  and  techniques. 

(4)  'Registered  forester'  means  a  person  who  has  been 
registered  pursuant  to  this  Chapter.  .  <;i 

(5)  'Consulting  forester'  means  a  person  who: 

£.  Is  registered  by  the  State  Board  of  Registration  for 
Foresters; 

b^  Is  a  technically  educated  professional  forester  who  is  a 
graduate  of  a  forestry  curriculum  of  a  college  or 
university  and  who  holds  a  bachelor's  or  higher  degree 
in  forestry;  or  has  shown  equivalent  knowledge  by 
passing  the  written  examination  administered  by  the 
State  Board  of  Registration  for  Foresters  as  provided  in 
this  Chapter; 
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c.  Is  governed  by  the  Code  of  Ethics  of  the  Society  of 
American  Foresters; 

d.  Is  competent  to  practice  forest  management,  appraisal, 
development,  marketing,  protection,  and  utilization  for 
the  benefit  of  the  general  public  on  a  fee,  contractual, 
or  contingency  basis; 

e.  Has  not  engaged  in  any  practice  that  constitutes  a 
conflict  of  interest  or  in  any  way  diminishes  his  ability 
to  represent  the  best  interests  of  his  clients;  and 

f.  Has  filed  annually  an  affidavit  with  the  State  Board  of 
Registration  of  Foresters  attesting  to  his  compliance 
with  the  conditions  of  this  Chapter." 

Sec.  2.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  applications  for  registration  submitted  on  or  after  that 
date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May.  1989. 

H.B.  108  CHAPTER  170 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
CHARLOTTE  RELATING  TO  THE  AUTHORITY  OF  THE  CITY 
MANAGER  TO  AWARD  AND  EXECUTE  CERTAIN 
CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  9.82  of  the  Charter  of  the  City  of  Charlotte, 
being  Chapter  713.  Session  Laws  of  1965,  as  amended  by  Chapters 
133  and  333,  Session  Laws  of  1969  and  Chapter  481.  Session  Laws  of 
1973,  rewritten  by  Chapter  391.  Session  Laws  of  1979,  and  amended 
by  Chapter  1140.  Session  Laws  of  1981  and  Chapter  343.  Session 
Laws  of  1985,  reads  as  rewritten: 

"Sec.  9.82.  Award  and  approval  of  certain  contracts.  The  city 
manager  or  his  duly  authorized  designee  is  hereby  authorized  to 
award,  approve,  and  execute  contracts  or  agreements  of  any  kind  or 
nature  on  behalf  of  the  city  when  the  amount  of  such  contract  or 
agreement  does  not  exceed  thirt}^  thousand  dollars  ($3Q>00Q)  fifty 
thousand  dollars  ($50.000);  provided  that  the  city  council  shall  have 
approved  a  sufficient  appropriation  in  the  annual  budget  for  the 
current  fiscal  year  for  the  general  purpose  specified  in  the  contract  or 
agreement.  In  addition,  the  City  Manager  or  his  duly  authorized 
designee  is  authorized  to  approve  and  execute  amendments  to  contracts 
or  agreements,  including  contracts  initially  approved  by  the  City 
Council,  when  the  amount  in  question  does  not  exceed  thirt^f  thousand 
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dollars  ($30.000).  fifty  thousand  dollars  ($50.000).  Furthermore,  the 
City  Manager  or  his  duly  authorized  designee  is  authorized  to  award, 
approve,  and  execute  contracts  for  the  construction  and  installation  of 
water  and  sewer  lines  that  will  eventually  become  a  part  of  the  City 
utility  system,  regardless  of  the  amount,  where  the  construction  and 
installation  is  the  sole  responsibility  and  is  at  the  sole  expense  of 
another  person,  firm,  or  corporation." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May,  1989. 

H.B.  332  CHAPTER  171 

AN  ACT  TO  REPEAL  THE  CARTERET  COUNTY  OCCUPANCY 
TAX  LEGISLATION  AND  ENACT  NEW  LEGISLATION 
AUTHORIZING  CARTERET  COUNTY  TO  LEVY  A  ROOM 
OCCUPANCY  AND  TOURISM  DEVELOPMENT  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  375  of  the  1987  Session  Laws  is  repealed. 

Sec.  2.  Levy  of  Tax.  (a)  The  Board  of  Commissioners  of 
Carteret  County  may  by  resolution,  after  not  less  than  10  days'  public 
notice  and  after  public  hearing  held  pursuant  thereto,  levy  a  room 
occupancy  and  tourism  development  tax. 

(b)  Collection  of  the  tax,  and  liability  therefor,  shall  begin  and 
continue  only  on  and  after  the  first  day  of  a  calendar  month  set  by  the 
board  of  county  commissioners  in  the  resolution  levying  the  tax, 
which  in  no  case  may  be  earlier  than  the  first  day  of  the  second 
succeeding  calendar  month  after  the  date  of  the  adoption  of  the 
resolution. 

(c)  The  board  of  county  commissioners,  upon  adoption  of  the 
resolution,  shall  cause  a  certified  copy  of  the  resolution  to  be  delivered 
immediately  to  the  Carteret  County  Tax  Collector.  Upon  receiving  a 
copy  of  the  resolution,  the  Carteret  County  Tax  Collector  shall  proceed 
to  administer  the  tax  in  Carteret  County. 

Sec.  3.  Occupancy  Tax.  The  county  room  occupancy  and 
tourism  development  tax  that  may  be  levied  under  this  act  shall  be 
three  percent  (3%)  of  the  gross  receipts  derived  from  the  rental  of  any 
room,  lodging,  or  similar  accommodation  furnished  by  any  hotel, 
motel,  inn,  tourist  camp,  condominium,  cottage,  campground,  rental 
agency,  or  other  similar  place  within  the  county  now  subject  to  the 
three  percent  (3%)  sales  tax  imposed  by  the  State  under  G.S. 
105-164.4(3).  This  tax  is  in  addition  to  any  local  sales  tax.  This  tax 
does  not  apply  to  gross  receipts  derived  by  the  following  entities  from 
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accommodations  furnished  by  them: 
(!)    Religious  organizations. 

(2)  Educational  organizations. 

(3)  Any  business  that  offers  to  rent  fewer  than  five  units. 

(4)  Summer  camps. 

(5)  Any  room  or  lodging  rented  to  the  same  person  for  90  or 
more  continuous  days. 

(6)  Charitable,  benevolent,  and  other  nonprofit  organizations. 
Sec.  4.     Administration    of  Tax;    Penalties.       (a)    The   Carteret 

County  Tax  Collector  shall  collect  and  administer  the  room  occupancy 
tax  levied  by  the  Carteret  County  Board  of  Commissioners  pursuant  to 
this  act.    The  county  may  adopt  rules  to  implement  this  act. 

(b)  Any  person,  firm,  corporation,  or  association  who  fails  or 
refuses  to  file  the  return  required  by  this  act  shall  pay  a  penalty  of  ten 
dollars  ($10.00)  for  each  day's  omission. 

(c)  In  addition,  in  case  of  failure  or  refusal  to  file  the  return  or 
pay  the  tax  for  a  period  of  30  days  after  the  time  required  for  filing 
the  return  or  for  paying  the  tax.  there  shall  be  an  additional  tax,  as  a 
penalty,  of  five  percent  (5%)  of  the  tax  due  for  each  additional  month 
or  fraction  thereof  until  the  occupancy  tax  is  paid. 

(d)  Any  person  who  willfully  attempts  in  any  manner  to  evade 
the  tax  imposed  by  this  act  or  who  willfully  fails  to  pay  the  tax  or 
make  and  file  a  return  shall,  in  addition  to  all  other  penalties  provided 
by  law,  be  guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine 
not  to  exceed  one  thousand  dollars  ($1,000),  imprisonment  not  to 
exceed  six  months,  or  both. 

Sec.  5.  Collection  of  Tax.  Every  operator  of  a  business  subject 
to  the  tax  levied  under  this  act  shall,  on  and  after  the  effective  date  of 
the  levy  of  the  tax,  collect  the  three  percent  (3%)  room  occupancy  tax. 
This  tax  shall  be  collected  as  part  of  the  charge  for  the  furnishing  of 
any  taxable  accommodations.  The  tax  shall  be  stated  and  charged 
separately  from  the  sales  records,  and  shall  be  paid  by  the  purchaser 
to  the  operator  of  the  business  as  trustee  for  and  on  account  of 
Carteret  County.  The  room  occupancy  tax  levied  pursuant  to  this  act 
shall  be  added  to  the  sales  price  and  shall  be  passed  on  to  the 
purchaser  instead  of  being  borne  by  the  operator  of  the  business.  The 
Carteret  County  Tax  Collector  shall  design,  print,  and  furnish  to  all 
appropriate  businesses  in  Carteret  County  the  necessary  forms  for 
filing  returns  and  instructions  to  ensure  the  full  collection  of  the  tax. 
The  Carteret  County  Tax  Supervisor  may  adopt  the  form  used  for  the 
reporting  and  collecting  of  local  sales  and  use  taxes  to  this  purpose. 

Sec.  6.  Disposition  of  Taxes  Collected.  The  finance  officer  of 
Carteret  County  shall  distribute  the  net  proceeds  of  the  funds  collected 
for  the  following  purposes: 
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(1)  Fifty-five  percent  (55%)  of  the  net  proceeds  siiail  be  paid  to 
tiie  Carteret  County  Tourism  Development  Bureau  and  shall 
be  used  for  advertisement  and  promotion  of  Carteret  County 
as  a  tourism  destination  and  for  associated  administrative 
expenses.    Administrative  expenses  shall  be  limited  to  fifteen 

■  percent     (15%)     of    the     total     budget     of    the    Tourism 

Developm.ent  Bureau. 

(2)  Twenty  percent  (20%)  of  the  net  proceeds  shall  be  given  to 
Carteret  County  for  the  operation  and  maintenance  of  the 
Crystal  Coast  Civic  Center  and  for  tourist-related  services. 

(3)  Twenty-five  percent  (25%)  of  the  net  proceeds  shall  be 
distributed  to  the  municipalities  within  Carteret  County  and 
shall  be  divided  among  them  in  the  same  manner  as  the  one 
percent  (1%)  sales  tax  is  distributed  by  point  of  collection. 
These  funds  shall  be  used  for  tourist-related  services. 

"Tourist-related  services"  means  public  services  associated  with 
the  tourism  industry  including,  but  not  limited  to,  beach  access,  water 
access,  fire,  police,  and  rescue  services,  public  park  and  recreation 
areas,  parking  facilities,  historic  preservation,  beautification  projects, 
clean  county  program,  and  any  other  public  services  as  required. 

Sec.  7.  Creation  of  Carteret  County  Tourism  Development 
Bureau,  (a)  The  Carteret  County  Board  of  Commissioners  upon 
adopting  a  resolution  levying  a  room  occupancy  tax  pursuant  to  this 
act  shall  adopt  a  resolution  creating  the  Carteret  County  Tourism 
Development  Bureau  for  the  purpose  of  management  of  the  promotion 
and  development  of  tourism  in  Carteret  County. 

(b)  The  Bureau  shall  consist  of  nine  members  and  shall  be 
appointed  by  the  board  of  county  commissioners  by  the  selection  of 
two  Bureau  members  from  each  list  of  nominees  submitted  by  the 
following  organizations: 

(1)  Carteret  County  Chamber  of  Commerce.  '.      '       /•. 

(2)  Crystal  Coast  Hotel/Motel  Association.  •:  ■,  ;  a'^: 

(3)  Carteret  County  Board  of  Realtors.  '■'-    ■  •^..v-       ,H 
The  nominees  submitted  by  the  Chamber  of  Commerce  shall  be 

individuals  who  have  demonstrated  an  interest  in  convention  and 
tourism  development,  and  the  nominees  submitted  by  the  Hotel/Motel 
Association  and  the  Board  of  Realtors  shall  be  individuals  who  collect 
the  occupancy  tax  levied  under  this  act. 

However,  notwithstanding  the  foregoing,  the  board  of  county 
commissioners  shall  appoint  those  persons  named  to  serve  by  their 
respective  organizations. 

Three  additional  Bureau  members  shall  be  appointed  by  the 
board  of  county  commissioners  who  are  dedicated  to  the  promotion  of 
travel  and  tourism  in  Carteret  County,  one  of  whom  must  be  a  county 
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commissioner  and  one  of  whom  must  be  a  mayor  of  a  Carteret  County 
municipality. 

(c)  All  members  of  the  Bureau  shall  serve  without 
compensation.  The  term  for  each  appointment  shall  be  for  three  years 
except  for  the  initial  term  which  shall  be  as  follows:  chamber  of 
commerce  nominees,  one  one-year  term  and  one  two-year  term; 
hotel/motel  association  nominees,  one  two-year  term  and  one  three- 
year  term;  board  of  realtors  nominees,  one  one-year  term  and  one 
three-year  term:  other  appointments,  one  one-year  term,  one  two-year 
term,  and  one  three-vear  term. 

No  member  shall  serve  more  than  two  consecutive  three-year 
terms.  Members  appointed  to  fill  the  unexpired  terms  shall  serve  for 
the  remainder  of  the  unexpired  terms  which  they  are  appointed  to  fill. 

(d)  The  Bureau  shall  select  a  chairman  and  shall  meet  at  the  call 
of  the  chairman  and  shall  adopt  bylaws  and  rules  of  procedure  to 
govern  its  meetings. 

(e)  The  Bureau  shall  submit  its  annual  budget  to  the  board  of 
county  commissioners  for  approval  each  year.  Interim  budget 
amendments  shall  also  be  submitted  for  approval  as  required. 

(f)  The  Bureau  may  contract  with  any  person,  firm,  or  agency  to 
advise,  assist,  manage,  or  promote  travel  and  tourism  in  Carteret 
County  and  to  carry  out  the  purposes  for  which  this  tax  is  levied. 

Sec.  8.  Tax  Return.  A  tax  return  filed  with  the  Carteret 
County  Tax  Collector  pursuant  to  this  act  is  not  a  public  record  as 
defined  by  G.S.  132-1  and  may  not  be  disclosed  except  as  required  by 
law.  A  person  who  unlawfully  discloses  a  tax  return  filed  pursuant  to 
this  part  is  guilty  of  a  misdemeanor  and  is  punishable  by  a  fine  of  not 
less  than  two  hundred  dollars  ($200.00)  nor  more  than  one  thousand 
dollars  ($1,000),  imprisonment,  or  both. 

Sec.  9.  Repeal  of  Levy,  (a)  The  Carteret  County  Board  of 
Commissioners  may.  by  resolution,  repeal  the  levy  of  the  room 
occupancy  tax  in  Carteret  County,  but  no  repeal  of  taxes  levied  under 
this  act  shall  be  effective  until  the  end  of  the  fiscal  year  in  which  the 
repeal  resolution  was  adopted. 

(b)  No  liability  for  any  tax  levied  under  this  act  that  attached 
prior  to  the  date  on  which  a  levy  is  repealed  is  discharged  as  a  result 
of  the  repeal,  and  no  right  to  a  refund  of  tax  that  accrued  prior  to  the 
effective  date  on  which  a  levy  is  repealed  may  be  denied  as  a  result  of 
the  repeal. 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May.  1989.  .  . 


389 


CHAPTER  172  Session  Laws  -  1989 

H.B.  502  -.  _,  ,^.,  ■   ^,    CHAPTER  172  ,,',,,  ,    ^.:,:.,,.; 

AN  ACT  TO  INCREASE  THE  ANNUAL  DUES  FOR 
MEMBERSHIP  IN  THE  NORTH  CAROLINA  STATE  BAR,  AND 
TO  MAKE  A  TECHNICAL  CHANGE  IN  THE  DISCIPLINE 
AND  DISBARMENT  SECTION  OF  THE  GENERAL  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts:  j  ,,  ,. ; 

Section  1.      G.S.  84-34  reads  as  rewritten:  ,,,.y.  ,,;-.,«>,, v": 

"  §  84-34.  Membership  fees  and  list  of  members. 

Every  active  member  of  the  North  Carolina  State  Bar  shall,  prior  to 
the  first  day  of  July  of  each  year,  beginning  with  the  year  1982,  1990, 
pay  to  the  secretary-treasurer  an  annual  membership  fee  of  ninety 
dollars  ($90.00),  one  hundred  thirty-five  dollars  ($135.00),  and  every 
member  shall  notify  the  secretary-treasurer  of  his  correct  post-office 
address.  All  dues  for  prior  years  shall  be  as  were  set  forth  in  the 
General  Statutes  then  in  effect.  The  said  membership  fee  shall  be 
regarded  as  a  service  charge  for  the  maintenance  of  the  several 
services  prescribed  in  this  Article,  and  shall  be  in  addition  to  all  fees 
now  required  in  connection  with  admissions  to  practice,  and  in 
addition  to  all  license  taxes  now  or  hereafter  required  by  law.  The  said 
fee  shall  not  be  prorated:  Provided,  that  no  fee  shall  be  required  of  an 
attorney  licensed  after  this  Article  shall  have  gone  into  effect  until  the 
first  day  of  January  of  the  calendar  year  following  that  in  which  he 
shall  have  been  licensed;  but  this  proviso  shall  not  apply  to  attorneys 
from  other  states  admitted  on  certificate.  The  said  fees  shall  be 
disbursed  by  the  secretary-treasurer  on  the  order  of  the  council.  The 
secretary-treasurer  shall  annually,  at  a  time  and  in  a  law  magazine  or 
daily  newspaper  to  be  prescribed  by  the  council,  publish  an  account  of 
the  financial  transaction  of  the  council  in  a  form  to  be  prescribed  by 
it.  The  secretary-treasurer  shall  compile  and  keep  currently  correct 
from  the  names  and  post-office  addresses  forwarded  to  him  and  from 
any  other  available  sources  of  information  a  list  of  members  of  the 
North  Carolina  State  Bar  and  furnish  to  the  clerk  of  the  superior  court 
in  each  county,  not  later  than  the  first  day  of  October  in  each  year,  a 
list  showing  the  name  and  address  of  each  attorney  for  that  county 
who  has  not  complied  with  the  provisions  of  this  Article.  The  name  of 
each  of  the  active  members  who  shall  be  in  arrears  in  the  payment  of 
membership  fees  for  one  or  more  calendar  years  shall  be  furnished  to 
the  presiding  judge  at  the  next  term  of  the  superior  court  after  the  first 
day  of  October  of  each  year,  by  the  clerk  of  the  superior  court  of  each 
county  wherein  said  member  or  members  reside,  and  the  court  shall 
thereupon  take  such  action  as  is  necessary  and  proper.  The  names  and 
addresses  of  such  attorneys  so  certified  shall  be  kept  available  to  the 
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public.  Tlie  Secretary  of  Revenue  is  hereby  directed  to  supply  the 
secretary-treasurer,  from  his  record  of  license  tax  payments,  with  any 
information  for  which  the  secretary-treasurer  may  call  in  order  to 
enable  him  to  comply  with  this  requirement. 

The  said  list  submitted  to  several  clerks  of  the  superior  court  shall 
also  be  submitted  to  the  council  of  the  North  Carolina  State  Bar  at  its 
October  meeting  of  each  year  and  it  shall  take  such  action  thereon  as 
is  necessary  and  proper." 

Sec.  2.     G.S.  84-28(b)  reads  as  rewritten: 

"(b)  The  following  acts  or  omissions  by  a  member  of  the  North 
Carolina  State  Bar  or  any  attorney  admitted  for  limited  practice  under 
G.S.  84-4.1.  individually  or  in  concert  with  any  other  person  or 
persons,  shall  constitute  misconduct  and  shall  be  grounds  for 
discipline  whether  the  act  or  omission  occurred  in  the  course  of  an 
attorney-client  relationship  or  otherwise: 

(1)  Conviction  of.  or  a  tender  and  acceptance  of  a  plea  of  no 
contest  to,  a  criminal  offense  showing  professional  unfitness; 

(2)  The  violation  of  the  Code  of  Professional  Responsibility 
Rules  of  Professional  Conduct  adopted  and  promulgated  by 
the  council  of  the  North  Carolina  State  Bar  in  effect  at  the 
time  of  the  act; 

(3)  Knowing  misrepresentation  of  any  facts  or  circumstances 
surrounding  any  complaint,  allegation  or  charge  of 
misconduct;  failure  to  answer  any  formal  inquiry  or 
complaint  issued  by  or  in  the  name  of  the  North  Carolina 
State  Bar  in  any  disciplinary  matter;  or  contempt  of  the 
council  or  any  committee  of  the  North  Carolina  State  Bar." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May.  1989. 

H.B.  509  CHAPTER  173 

AN  ACT  TO  AUTHORIZE  CLEVELAND  COUNTY  TO  LEVY  A 
ROOM  OCCUPANCY  AND  TOURISM  DEVELOPMENT  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Occupancy  tax.  (a)  Authorization  and  scope.  The 
Cleveland  County  Board  of  Commissioners  may  by  resolution,  after 
not  less  than  10  days"  public  notice  and  after  a  public  hearing  held 
pursuant  thereto.  le\7  a  room  occupancy  tax  of  three  percent  (3%)  of 
the  gross  receipts  derived  from  the  rental  of  any  room,  lodging,  or 
accommodation  furnished  by  a  hotel,  motel,  inn.  tourist  camp,  or 
similar  place  within  the  county  that  is  subject  to  sales  tax  imposed  by 
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the  State  under  G.S.  105-164.4(3).  This  tax  is  in  addition  to  any 
State  or  local  sales  tax.  This  tax  does  not  apply  to  accommodations 
furnished  by  nonprofit  charitable,  educational,  or  religious 
organizations. 

(b)  Collection.  Every  operator  of  a  business  subject  to  the  tax 
levied  under  this  section  shall,  on  and  after  the  effective  date  of  the 
levy  of  the  tax.  collect  the  tax.  This  tax  shall  be  collected  as  part  of 
the  charge  for  furnishing  a  taxable  accommodation.  The  tax  shall  be 
stated  and  charged  separately  from  the  sales  records,  and  shall  be  paid 
by  the  purchaser  to  the  operator  of  the  business  as  trustee  for  and  on 
account  of  the  county.  The  tax  shall  be  added  to  the  sales  price  and 
shall  be  passed  on  to  the  purchaser  instead  of  being  borne  by  the 
operator  of  the  business.  The  county  shall  design,  print,  and  furnish 
to  all  appropriate  businesses  and  persons  in  the  county  the  necessary 
forms  for  filing  returns  and  instructions  to  ensure  the  full  collection  of 
the  tax.  An  operator  of  a  business  who  collects  the  occupancy  tax 
levied  under  this  section  may  deduct  from  the  amount  remitted  to  the 
county  a  discount  of  three  percent  (3%)  of  the  amount  collected. 

(c)  Administration.  The  county  shall  administer  a  tax  levied 
under  this  section.  A  tax  levied  under  this  section  is  due  and  payable 
to  the  county  finance  officer  in  monthly  installments  on  or  before  the 
15th  day  of  the  month  following  the  month  in  which  the  tax  accrues. 
Every  person,  firm,  corporation,  or  association  liable  for  the  tax  shall, 
on  or  before  the  15th  day  of  each  month,  prepare  and  render  a  return 
on  a  form  prescribed  by  the  county.  The  return  shall  state  the  total 
gross  receipts  derived  in  the  preceding  month  from  rentals  upon  which 
the  tax  is  levied. 

A  return  filed  with  the  county  finance  officer  under  this  section  is 
not  a  public  record  as  defined  by  G.S.  132-1  and  may  not  be  disclosed 
except  as  required  by  law. 

(d)  Penalties.  A  person,  firm,  corporation,  or  association  who 
fails  or  refuses  to  file  the  return  required  by  this  section  shall  pay  a 
penalty  of  ten  dollars  ($10.00)  for  each  day's  omission.  In  case  of 
failure  or  refusal  to  file  the  return  or  pay  the  tax  for  a  period  of  30 
days  after  the  time  required  for  filing  the  return  or  for  paying  the  tax, 
there  shall  be  an  additional  tax,  as  a  penalty,  of  five  percent  (5%)  of 
the  tax  due  in  addition  to  any  other  penalty,  with  an  additional  tax  of 
five  percent  (5%)  for  each  additional  month  or  fraction  thereof  until 
the  tax  is  paid.  The  board  of  commissioners  may,  for  good  cause 
shown,  compromise  or  forgive  the  penalties  imposed  by  this 
subsection. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  a  tax 
imposed  under  this  section  or  who  willfully  fails  to  pay  the  tax  or 
make  and  file  a  return  shall,  in  addition  to  all  other  penalties  provided 
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by  law,  be  guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine 
not  to  exceed  one  thousand  dollars  ($1,000),  imprisonmeni  not  to 
exceed  six  months,  or  both. 

(e)  Use  of  tax  revenue.  Cleveland  County  may  use  the  proceeds 
of  the  occupancy  tax  for  any  public  purpose. 

(f)  Effective  date  of  levy.  A  tax  levied  under  this  section  shall 
become  effective  on  the  date  specified  in  the  resolution  levying  the  tax. 
That  date  must  be  the  first  day  of  a  calendar  month,  however,  and 
may  not  be  earlier  than  the  first  day  of  the  second  month  after  the  date 
the  resolution  is  adopted. 

(g)  Repeal.  A  tax  levied  under  this  section  may  be  repealed  by  a 
resolution  adopted  by  the  Cleveland  County  Board  of  Commissioners. 
Repeal  of  a  tax  levied  under  this  section  shall  become  effective  on  the 
first  day  of  a  month  and  may  not  become  effective  until  the  end  of  the 
fiscal  year  in  which  the  repeal  resolution  was  adopted.  Repeal  of  a  tax 
levied  under  this  section  does  not  affect  a  liability  for  a  tax  that  was 
attached  before  the  effective  date  of  the  repeal,  nor  does  it  affect  a 
right  to  a  refund  of  a  tax  that  accrued  before  the  effective  date  of  the 
repeal . 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May,  1989. 

H.B.  787  CHAPTER  174 

AN  ACT  TO  AUTHORIZE  CHOWAN  COUNTY  TO  LEVY  A 
ROOM  OCCUPANCY  AND  TOURISM  DEVELOPMENT  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Occupancy  tax.  (a)  Authorization  and  scope.  The 
Chowan  County  Board  of  Commissioners  may  by  resolution,  after  not 
less  than  10  days'  public  notice  and  after  a  public  hearing  held 
pursuant  thereto,  levy  a  room  occupancy  tax  of  three  percent  (3%)  of 
the  gross  receipts  derived  from  the  rental  of  any  room,  lodging,  or 
accommodation  furnished  by  a  hotel,  motel,  inn.  tourist  camp,  or 
similar  place  within  the  county  that  is  subject  to  sales  tax  imposed  by 
the  State  under  G.S.  105-164.4(3).  This  tax  is  in  addition  to  any 
State  or  local  sales  tax.  This  tax  does  not  apply  to  accommodations 
furnished  by  nonprofit  charitable,  educational,  or  religious 
organizations. 

(b)  Collection.  Every  operator  of  a  business  subject  to  the  tax 
levied  under  this  section  shall,  on  and  after  the  effective  date  of  the 
levy  of  the  tax,  collect  the  tax.  This  tax  shall  be  collected  as  part  of 
the  charge  for  furnishing  a  taxable  accommodation.    The  tax  shall  be 
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stated  and  charged  separately  from  the  sales  records,  and  shall  be  paid 
by  the  purchaser  to  the  operator  of  the  business  as  trustee  for  and  on 
account  of  the  county.  The  tax  shall  be  added  to  the  sales  price  and 
shall  be  passed  on  to  the  purchaser  instead  of  being  borne  by  the 
operator  of  the  business.  The  county  shall  design,  print,  and  furnish 
to  all  appropriate  businesses  and  persons  in  the  county  the  necessary 
forms  for  filing  returns  and  instructions  to  ensure  the  full  collection  of 
the  tax.  An  operator  of  a  business  who  collects  the  occupancy  tax 
levied  under  this  section  may  deduct  from  the  amount  remitted  to  the 
county  a  discount  of  three  percent  (3%)  of  the  amount  collected. 

(c)  Administration.  The  county  shall  administer  a  tax  levied 
under  this  section.  A  tax  levied  under  this  section  is  due  and  payable 
to  the  county  finance  officer  in  monthly  installments  on  or  before  the 
15th  day  of  the  month  following  the  month  in  which  the  tax  accrues. 
Every  person,  firm,  corporation,  or  association  liable  for  the  tax  shall, 
on  or  before  the  15th  day  of  each  month,  prepare  and  render  a  return 
on  a  form  prescribed  by  the  county.  The  return  shall  state  the  total 
gross  receipts  derived  in  the  preceding  month  from  rentals  upon  which 
the  tax  is  levied. 

A  return  filed  with  the  county  finance  officer  under  this  section  is 
not  a  public  record  as  defined  by  G.S.  132-1  and  may  not  be  disclosed 
except  as  required  by  law. 

(d)  Penalties.  A  person,  firm,  corporation,  or  association  who 
fails  or  refuses  to  file  the  return  required  by  this  section  shall  pay  a 
penalty  of  ten  dollars  ($10.00)  for  each  day's  omission.  In  case  of 
failure  or  refusal  to  file  the  return  or  pay  the  tax  for  a  period  of  30 
days  after  the  time  required  for  filing  the  return  or  for  paying  the  tax. 
there  shall  be  an  additional  tax.  as  a  penalty,  of  five  percent  (5%)  of 
the  tax  due  in  addition  to  any  other  penalty,  with  an  additional  tax  of 
five  percent  (5%)  for  each  additional  month  or  fraction  thereof  until 
the  tax  is  paid.  The  board  of  commissioners  may,  for  good  cause 
shown,  compromise  or  forgive  the  penalties  imposed  by  this 
subsection. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  a  tax 
imposed  under  this  section  or  who  willfully  fails  to  pay  the  tax  or 
make  and  file  a  return  shall,  in  addition  to  all  other  penalties  provided 
by  law,  be  guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine 
not  to  exceed  one  thousand  dollars  ($1,000),  imprisonment  not  to 
exceed  six  months,  or  both. 

(e)  Distribution  and  use  of  tax  revenue.  Chowan  County  shall, 
on  a  quarterly  basis,  remit  the  net  proceeds  of  the  occupancy  tax  to 
the  Chowan  Tourism  Development  Authority.  The  Authority  may 
spend  funds  remitted  to  it  under  this  subsection  only  to  promote  travel 
and  tourism  in  Chowan  Count}',  to  sponsor  tourist-oriented  events  and 
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activities  in  Chowan  County,  and  to  finance  tourist-related  capital 
projects  in  Chowan  County.  As  used  in  this  subsection,  "net 
proceeds"  means  gross  proceeds  less  the  cost  to  the  county  of 
administering  and  collecting  the  tax.  as  determined  by  the  finance 
officer. 

(0  Effective  date  of  levy.  A  tax  levied  under  this  section  shall 
become  effective  on  the  date  specified  in  the  resolution  levying  the  tax. 
That  date  must  be  the  first  day  of  a  calendar  month,  however,  and 
may  not  be  earlier  than  the  first  day  of  the  second  month  after  the  date 
the  resolution  is  adopted. 

(g)  Repeal.  A  tax  levied  under  this  section  may  be  repealed  by  a 
resolution  adopted  by  the  Chowan  County  Board  of  Commissioners. 
Repeal  of  a  tax  levied  under  this  section  shall  become  effective  on  the 
first  day  of  a  month  and  may  not  become  effective  until  the  end  of  the 
fiscal  year  in  which  the  repeal  resolution  was  adopted.  Repeal  of  a  tax 
levied  under  this  section  does  not  affect  a  liability  for  a  tax  that  was 
attached  before  the  effective  date  of  the  repeal,  nor  does  it  affect  a 
right  to  a  refund  of  a  tax  that  accrued  before  the  effective  date  of  the 
repeal. 

Sec.  2.  Tourism  Development  Authority,  (a)  Appointment  and 
membership.  When  the  board  of  commissioners  adopts  a  resolution 
levying  a  room  occupancy  tax  under  this  act.  it  shall  also  adopt  a 
resolution  creating  a  county  Tourism  Development  Authority,  which 
shall  be  a  public  authority  under  the  Local  Government  Budget  and 
Fiscal  Control  Act.  The  resolution  shall  provide  for  the  membership 
of  the  Authority  including  the  members'  qualifications  and  terms  of 
office,  and  for  the  filling  of  vacancies  on  the  Authority.  The  board  of 
commissioners  shall  designate  one  member  of  the  Authority  as  chair 
and  shall  determine  the  compensation,  if  any.  to  be  paid  to  members 
of  the  Authority. 

The  Authority  shall  meet  at  the  call  of  the  chair  and  shall  adopt 
rules  of  procedure  to  govern  its  meetings.  The  county  shall  serve  as 
the  fiscal  agent  of  the  Authority.  The  Finance  Officer  for  Chowan 
County  shall  be  the  ex  officio  finance  officer  of  the  Authority. 

(b)  Duties.  The  Authority  shall  promote  travel,  tourism,  and 
conventions  in  the  county,  sponsor  tourist-related  events  and  activities 
in  the  county,  and  finance  tourist-related  capital  projects  in  the  county. 

(c)  Reports.  The  Authority  shall  report  quarterly  and  at  the 
close  of  the  fiscal  year  to  the  board  of  commissioners  on  its  receipts 
and  expenditures  for  the  preceding  quarter  and  for  the  year  in  such 
detail  as  the  board  may  require. 

Sec.  3.     This  act  is  effective  upon  ratification 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
31stday  of  May,  1989.  ^  - 
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H.B.  1092  CHAPTER  175     "         -   •       '    <-       .;> 

AN  ACT  TO  INCREASE  THE  MINIMUM  COVERAGE  FOR 
CHEMICAL  DEPENDENCY  TREATMENT  BENEFITS  IN 
POLICIES  OF  INSURANCE  AND  HOSPITAL  SERVICE  AND 
MEDICAL  SERVICE  PLANS. 

The  General  Assembly  of  North  Carolina  enacts:  ■"'■■■   .,->':. 

Section  1.      G.S.  58-251. 8(c)  reads  as  rewritten:  .• 

"(c)  Every  group  policy  or  group  contract  of  insurance  that  provides 
benefits  for  chemical  dependency  treatment  and  that  provides  total 
annual  benefits  for  all  illnesses  in  excess  of  six  thousand  dollars 
($6,000)  eight  thousand  dollars  ($8,000)  is  subject  to  the  following 
conditions: 

(1)  The  policy  or  contract  shall  provide,  for  each  24-mbnth 
12-month  period,  a  minimum  benefit  of  six  thousand  dollars 
($6,000)  eight  thousand  dollars  ($8,000)  for  the  necessary 
care  and  treatment  of  chemical  dependency. 

(2)  iito — more — tlmn — on€ — half — of — the — policy's — of — contract's 
maximum  benefits  for  chemical  dependency  for  a  24-month 
period  shall  be  paid  for  the  necessary  care  and  treatment  of 
chemical  dependency  in  any  30  consecutive  day  period. 

■0^    The  policy  or  contract  shall  provide  a  minimum  benefit  of 
twelve  thousand  dollars  ($12,000)  sixteen  thousand  dollars 
($16,000)  for  the  necessary  care  and  treatment  of  chemical 
dependency  for  the  life  of  the  policy  or  contract." 
Sec.  2.     G.S.  57-7. 3(c)  reads  as  rewritten: 
"(c)  Every  group  insurance  certificate  or  group  subscriber  contract 
that   provides   benefits   for   chemical   dependency   treatment  and   that 
provides  total  annual  benefits  for  all  illnesses  in  excess  of  six  thousand 
dollars    ($6,000)   eight  thousand   dollars   ($8,000)   is   subject  to  the 
following  conditions: 

(1)  The  certificate  or  contract  shall  provide,  for  each  24-month 
12-month  period,  a  minimum  benefit  of  six  thousand  dollars 
($6,000)  eight  thousand  dollars  ($8,000)  for  the  necessary 
care  and  treatment  of  chemical  dependency. 

(2)  No  more  than  one  half  of  the  certificate's  or  contract's 
maximum  benefits  for  chemical  dependency  for  a  24-month 
f>eriod  shall  be  paid  for  the  necessary  care  and  treatment  of 
chemical  dependency  in  any  30  consecutive  day  period. 

•(^) — The  certificate  or  contract  shall  provide  a  minimum  benefit 
of  hvelve  thousand  dollars  ($12,000)  sixteen  thousand  dollars 
($16,000)  for  the  necessary  care  and  treatment  of  chemical 
dependency  for  the  life  of  the  certificate  or  contract. " 
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Sec.  3.     G.S.  57B-12.1(c)  reads  as  rewritten: 
"(c)    Every    group    iiealth    care    plan    that    provides    benefits    for 
chemical  dependency  treatment  and  that  provides  total  annual  benefits 
for   all    illnesses    in    excess   of  six   thousand   dollars    ($6,000)   eight 
thousand  dollars  ($8.000)  is  subject  to  the  following  conditions: 

(1)  The  plan  shall  provide,  for  each  24.month  12-month  period, 
a  minimum  benefit  of  six  thousand  dollars  ($6,000)  eight 
thousand  dollars  ($8.000)  for  the  necessary  care  and 
treatment  of  chemical  dependency. 

(2)  No  more  than  one  half  of  the  plan's  maximum  benefits  for 
chemical  dependency  for  a  24-month  period  shall  be  paid  for 
the  necessary  care  and  treatment  of  chemical  dependency  in 
any  30  consecutive  day  period. 

0) — The  plan  shall  provide  a  lifetime  minimum  benefit  of  twelve 

thousand — dollars — ($12,000)     sixteen     thousand     dollars 

($16,000)  for  the  necessary  care  and  treatment  of  chemical 

dependency  for  each  enrollee." 

Sec.  4.     This  act  shall  become  effective  on  January  1,  1990,  and 

shall  apply  to  General  Statute  Chapter  57,  57B,  and  58  policies  or 

coverages  issued  or  renewed  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
31st  day  of  May,  1989. 

S.B.  63  CHAPTER  176 

AN  ACT  TO  AUTHORIZE  A  COUNTY  TO  PERMIT  TAXPAYERS 
TO  APPEAL  DECISIONS  OF  THE  BOARD  OF 
EQUALIZATION  AND  REVIEW  TO  THE  BOARD  OF  COUNTY 
COMMISSIONERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-322(a)  reads  as  rewritten: 

"(a)  Personnel.  —  Except  as  otherwise  provided  herein,  the  board  of 
equalization  and  review  of  each  county  shall  be  composed  of  the 
members  of  the  board  of  county  commissioners. 

Upon  the  adoption  of  a  resolution  so  providing,  the  board  of 
commissioners  is  authorized  to  appoint  a  special  board  of  equalization 
and  review  to  carry  out  the  duties  imposed  under  this  section.  The 
resolution  shall  provide  for  the  membership,  qualifications,  terms  of 
office  and  the  filling  of  vacancies  on  the  board.  The  board  of 
commissioners  shall  also  designate  the  chairman  of  the  special  board. 
The  resolution  may  also  authorize  a  taxpayer  to  appeal  a  decision  of 
the  special  board  with  respect  to  the  listing  or  appraisal  of  his  property 
or  the  property  of  others  to  the  board  of  county  commissioners.    The 
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resolution  shall  be  adopted  not  later  than  the  first  Monday  in  March  of 
the  year  for  which  it  is  to  be  effective  and  shall  continue  in  effect  until 
revised  or  rescinded.  It  shall  be  entered  in  the  minutes  of  the  meeting 
of  the  board  of  commissioners  and  a  copy  thereof  shall  be  forwarded 
to  the  Department  of  Revenue  within  15  days  after  its  adoption. 

Nothing  in  this  subsection  (a)  shall  be  construed  as  repealing  any 
law  creating  a  special  board  of  equalization  and  review  or  creating  any 
board  charged  with  the  duties  of  a  board  of  equalization  and  review  in 
any  county." 

Sec.  2.     G.S.  105-325 (a)  reads  as  rewritten: 

"(a)  After  the  board  of  equalization  and  review  has  finished  its  work 
and  the  changes  it  effected  or  ordered  have  been  entered  on  the 
abstracts  and  tax  records  as  required  by  G.S.  105-323,  the  board  of 
county  commissioners  shall  not  authorize  any  changes  to  be  made  on 
the  abstracts  and  tax  records  except  as  follows: 

(1)  To  give  effect  to  decisions  of  the  Property  Tax  Commission 
on  appeals  taken  under  G.S.  105-290. 

(2)  To  add  to  the  tax  records  any  valuation  certified  by  the 
Department  of  Revenue  for  property  appraised  in  the  first 
instance  by  the  Department  or  to  give  effect  to  corrections 
made  in  such  appraisals  by  the  Department. 

(3)  Subject  to  the  provisions  of  subdivisions  (a)(3)a  and  (a)(3)b, 
below,  to  correct  the  name  of  any  taxpayer  appearing  on  the 
abstract  or  tax  records  erroneously;  to  substitute  the  name  of 
the  person  who  should  have  listed  property  for  the  name 
appearing  on  the  abstract  or  tax  records  as  having  listed  the 
property;  and  to  correct  an  erroneous  description  of  any 
property  appearing  on  the  abstract  or  tax  records. 

a.  Any  correction  or  substitution  made  under  the  provisions 
of  this  subdivision  (a)(3)  shall  have  the  same  force  and 
effect  as  if  the  name  of  the  taxpayer  or  description  of  the 
property  had  been  correctly  listed  in  the  first  instance, 
but  the  provisions  of  this  subdivision  (a)(3)a  shall  not  be 
construed  as  a  limitation  on  the  taxation  and  penalization 
of  discovered  property  required  by  G.S.  105-312. 

b.  If  a  correction  or  substitution  under  this  subdivision 
(a)(3)  will  adversely  affect  the  interests  of  any  taxpayer, 
he  shall  be  given  written  notice  thereof  and  an 
opportunity  to  be  heard  before  the  change  is  entered  on 
the  abstract  or  tax  records. 

(4)  To  correct  appraisals,  assessments,  and  amounts  of  taxes 
appearing  erroneously  on  the  abstracts  or  tax  records  as  the 
result  of  clerical  or  mathematical  errors.  (If  the  clerical  or 
mathematical  error  was  made  by  the  taxpayer,  his  agent,  or 
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an  officer  of  the  taxpayer  and  if  the  correction  demonstrates 
that  the  property  was  listed  at  a  substantial  understatement  of 
value,  quantity,  or  other  measurement,  the  provisions  of 
G.S.  105-312  shall  apply.) 

(5)  To  add  to  the  tax  records  and  abstracts  or  to  correct  the  tax 
records  and  abstracts  to  include  property  discovered  under 
the  provisions  of  G.S.  105-312  or  property  exempted  or 
excluded  from  taxation  pursuant  to  G.S.  105-282. 1  (a)(4). 

(6)  Subject  to  the  provisions  of  subdivisions  (a)(6)a,  (a)(6)b, 
(a)(6)c,  and  (a)(6)d.  below,  to  appraise  or  reappraise 
property  when  the  assessor  reports  to  the  board  that,  since 
adjournment  of  the  board  of  equalization  and  review,  facts 
have  come  to  his  attention  that  render  it  advisable  to  raise  or 
lower  the  appraisal  of  some  particular  property  of  a  given 
taxpayer  in  the  then  current  calendar  year. 

a.  The  power  granted  by  this  subdivision  (a)(6)  shall  not 
authorize  appraisal  or  reappraisal  because  of  events  or 
circumstances  that  have  taken  place  or  arisen  since  the 
day  as  of  which  property  is  to  be  listed. 

b.  No  appraisal  or  reappraisal  shall  be  made  under  the 
authority  of  this  subdivision  (a)(6)  unless  it  could  have 
been  made  by  the  board  of  equalization  and  review  had 
the  same  facts  been  brought  to  the  attention  of  that 
board . 

c.  If  a  reappraisal  made  under  the  provisions  of  this 
subdivision  (a)(6)  demonstrates  that  the  property  was 
listed  at  a  substantial  understatement  of  value,  quantity, 
or  other  measurement,  the  provisions  of  G.S.  105-312 
shall  apply. 

d.  If  an  appraisal  or  reappraisal  made  under  the  provisions 
of  this  subdivision  (a)(6)  will  adversely  affect  the 
interests  of  any  taxpayer,  he  shall  be  given  written  notice 
thereof  and  an  opportunity  to  be  heard  before  the 
appraisal  or  reappraisal  shall  become  final. 

(7)  To  give  effect  to  decisions  of  the  board  of  county 
commissioners  on  appeals  taken  under  G.S.  105-322(a)." 

Sec.  3.  This  act  shall  become  effective  for  taxable  years 
beginning  on  or  after  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 
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S.B.  161      ,,':,..;,.::-         CHAPTER  177        ■-.-,:-,--.,    i.^-'  :  ' 

AN  ACT  TO  ALLOW  THE  DARE  COUNTY  BOARD  OF 
EDUCATION  TO  ENTER  INTO  SINGLE  PRIME 
CONTRACTOR  CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-128  reads  as  rewritten: 
"§  143-128.   Separate  specifications  for  building  contracts;  responsible 
contractors. 

(a)  Every  officer,  board,  department,  commission  or  commissions 
charged  with  responsibility  of  preparation  of  specifications  or  awarding 
or  entering  into  contracts  for  the  erection,  construction,  alteration  or 
repair  of  any  buildings  for  the  State,  or  for  any  county  or 
municipality,  when  the  entire  cost  of  such  work  shall  exceed  one 
hundred  thousand  dollars  ($100,000)  must  have  prepared  separate 
specifications  for  each  of  the  following  subdivisions  or  branches  of 
work  to  be  performed: 

(1)  Heating,  ventilating,  air  conditioning  and  accessories 
(separately  or  combined  into  one  conductive  system)  and/or 
refrigeration  for  cold  storage  (where  the  cooling  load  is  15 
tons  or  more  of  refrigeration),  and  all  work  kindred  thereto. 

(2)  Plumbing  and  gas  fittings  and  accessories,  and  all  work 
kindred  thereto. 

(3)  Electrical  wiring  and  installations,  and  all  work  kindred 
thereto. 

(4)  General  work  relating  to  the  erection,  construction, 
alteration,  or  repair  of  any  building  above  referred  to,  which 
work  is  not  included  in  the  above-listed  three  subdivisions  or 
branches. 

All  such  specifications  must  be  so  drawn  as  to  permit  separate  and 
independent  bidding  upon  each  of  the  subdivisions  or  branches  of 
work  enumerated  above.  The  above  enumeration  of  subdivisions  or 
branches  of  work  shall  not  be  construed  to  prevent  any  officer,  board, 
department,  commission  or  commissions  from  preparing  additional 
separate  specifications  and  awarding  additional  separate  contracts  for 
any  other  category  of  work  when  it  is  deemed  in  the  best  interest  of 
such  officer,  board,  department,  commission  or  commissions  to  do  so. 

All  contracts  hereafter  awarded  by  the  State  or  by  a  county  or 
municipality,  or  a  department,  board,  commissioner,  or  officer 
thereof,  for  the  erection,  construction,  alteration  or  repair  of 
buildings,  or  any  parts  thereof,  shall  award  the  respective  work 
specified    separately   to    responsible   and    reliable    persons,    firms    or 
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corporations  regularly  engaged  in  their  respective  lines  of  work.  When 
the  estimated  cost  of  work  to  be  performed  in  any  single  subdivision 
or  branch  is  less  than  ten  thousand  dollars  ($10,000).  the  same  may 
be  included  in  the  contract  for  one  of  the  other  subdivisions  or 
branches  of  the  work,  irrespective  of  total  project  cost. 

Each  separate  contractor  shall  be  directly  liable  to  the  State  of  North 
Carolina,  or  to  the  county  or  municipality,  and  to  the  other  separate 
contractors  for  the  full  performance  of  all  duties  and  obligations  due 
respectively  under  the  terms  of  the  separate  contracts  and  in 
accordance  with  the  plans  and  specifications,  which  shall  specifically 
set  forth  the  duties  and  obligations  of  each  separate  contractor.  For  the 
purpose  of  this  section,  the  wording  'separate  contractor"  is  hereby 
deemed  and  held  to  mean  any  person,  firm  or  corporation  who  shall 
enter  into  a  contract  with  the  State,  or  with  any  county  or 
municipality,  for  the  erection,  construction,  alteration  or  repair  of  any 
building  or  buildings,  or  parts  thereof 

All  public  authorities  coming  within  the  requirements  of  this  section 
shall  have  the  authority  to  purchase  and  erect  prefabricated  or 
relocatable  buildings  or  portions  thereof  without  complying  with  the 
provisions  hereof,  except  that  portion  of  the  work  which  must  be 
performed  at  the  construction  site. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section 
a  county,  municipality,  department,  board,  commissioner,  or  officer 
may  use  the  single  prime  contract  system,  and  may  prequalify  bidders, 
for  all  construction  contracts.  Provided,  however,  that  all  bidders 
must  identify  on  their  bid  the  electrical,  plumbing,  and  mechanical 
contractors  they  have  selected.  If  the  contract  is  to  be  let  under  this 
subsection,  each  bidder  shall  have  a  verifiable  ten  percent  (10%)  goal 
for  participation  by  minority  businesses." 

Sec.  2.     This  act  applies  to  the  Dare  County  Board  of  Education 

only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June.  1989. 

S.B.  285  CHAPTER  178 

AN  ACT  TO  ALLOW  THE  NEW  HANOVER  COUNTY  BOARD 
OF  COMMISSIONERS  TO  DELEGATE  APPROVAL  OF 
PERMITS  FOR  STORAGE  AND  SALE  OF  EXPLOSIVES  AND 
THE  EXHIBITION  OF  PYROTECHNICS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.    14-284    is    amended    by   adding    immediately 
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after  the  words  "board  of  commissioners"  the  words  "(or  its 
delegate) " . 

Sec.  2.  G.S.  14-410  and  G.S.  14-413  are  each  amended  by 
adding  immediately  after  the  words  "board  of  county  commissioners", 
the  words  "(or  its  delegate)". 

Sec.  3.     This  act  applies  to  New  Hanover  County  only.     ' 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

S.B.  379  CHAPTER  179 

AN  ACT  TO  LIMIT  THE  FORESTRY  EXEMPTION  UNDER 
SEDIMENTATION  POLLUTION  CONTROL  LAWS  TO 
FOPESTRY  ACTIVITIES  USING  BEST  MANAGEMENT 
PRACTICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  113A-52(6)  reads  as  rewritten: 
"(6)  'Land-disturbing  activity"  means  any  use  of  the  land  by  any 
person  in  residential,  industrial,  educational,  institutional 
or  commercial  development,  highway  and  road  construction 
and  maintenance  that  results  in  a  change  in  the  natural 
cover  or  topography  and  that  may  cause  or  contribute  to 
'.  sedimentation.  This  Article  shall  not  apply  to  the  following 

land-disturbing  activities: 

a.  Those  undertaken  on  agricultural  land  for  the 
production  of  plants  and  animals  useful  to  man, 
including  but  not  limited  to:  forages  and  sod  crops, 
grains  and  feed  crops,  tobacco,  cotton,  and  peanuts; 
dairy  animals  and  dairy  products;  poultry  and  poultry 
products;  livestock,  including  beef  cattle,  sheep,  swine, 
horses,  ponies,  mules  or  goats,  including  the  breeding 
and  grazing  of  any  or  all  such  animals;  bees  and  apiary 
products;  fur  animals;  -attd 

b.  Those  undertaken  on  forestland  for  the  production  and 
harvesting  of  timber  and  timber  products;  products  and 
which  are  conducted  in  accordance  with  Forest  Practice 
Guidelines  Related  to  Water  Quality  (best  management 
practices)  as  adopted  by  the  Department;  and 

c.  Activities  undertaken  by  persons  as  defined  in  G.S. 
113A-52(8)  who  are  otherwise  regulated  by  the 
provisions  of  G.S.  74-46  through  G.S.  74-68.  the 
Mining  Act  of  1971." 
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Sec.  2.     Article  4  of  Chapter   113A  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  /  I3A-52.I .    Forest  Praclice  Guidelines. 

(a)  The  Department  shall  adopt  Forest  Practice  Guidelines  Related 
to  Water  Quality  (best  management  practices).  The  adoption  of  Forest 
Practices  Guidelines  Related  to  Water  Quality  under  this  section  is 
subject  to  the  provisions  of  Chapter  150B  of  the  General  Statutes. 

(b)  If  land-disturbing  activity  undertaken  on  forestland  for  the 
production  and  harvesting  of  timber  and  timber  products  is  not 
conducted  in  accordance  with  Forest  Practice  Guidelines  Related  to 
Water  Quality,  the  provisions  of  this  Article  shall  apply  to  such 
activity  and  any  related  land-disturbing  activity  on  the  tract. 

(c)  The  Secretary  shall  establish  a  Technical  Advisory  Committee  to 
assist  in  the  development  and  periodic  review  of  Forest  Practice 
Guidelines  Related  to  Water  Quality.  The  Technical  Advisory 
Committee  shall  consist  of  one  member  from  the  forest  products 
industry,  one  member  who  is  a  consulting  forester,  one  member  who 
is  a  private  landowner  knowledgeable  in  forestry,  one  member  from 
the  United  States  Forest  Service,  one  member  from  the  academic 
community  who  is  knowledgeable  in  forestry,  one  member  who  is 
knowledgeable  in  erosion  and  sedimentation  control,  one  member  who 
is  knowledgeable  in  wildlife  management,  one  member  who  is 
knowledgeable  in  marine  fisheries  management,  one  member  who  is 
knowledgeable  in  water  quality,  and  one  member  from  the 
conservation  community." 

Sec.  3.  This  act  shall  not  apply  to  any  land-disturbing  activity 
undertaken  on  forestland  for  the  production  and  harvesting  of  timber 
and  timber  products  which  occurs  prior  to  the  adoption  of  Forest 
Practice  Guidelines  Related  to  Water  Quality. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

S.B.  436  CHAPTER  180 

AN  ACT  CLARIFYING  THE  AUTHORITY  OF  THE  CITY  OF 
WILMINGTON  TO  PARTICIPATE  WITH  DEVELOPERS  AND 
OWNERS  OF  LAND  IN  CONSTRUCTION  OF  PUBLIC 
IMPROVEMENTS  AND  TO  INCLUDE  CERTAIN  COSTS  IN 
THE  PURCHASE  OF  REAL  PROPERTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  City  of  Wilmington,  being 
Section   1   of  Chapter  495  of  the   1977  Session  Laws  is  amended  by 

403 


CHAPTER  181  Session  Laws-  1989 

adding  a  new  Section  13.7  to  read:  '       v' 

"§    13.7.      Consiruction   of  public  facilities  by  developer  or  properly 

owner. 

(a)  The  C'xXy  of  Wilmington  may  enter  into  contracts  with  developers 
or  owners  of  property  within  the  City's  territorial  jurisdiction  to 
construct  utilities,  drainage  facilities,  parks,  streets  and  related  public 
facilities  funded  with  public  money  as  part  of  the  development  of  the 
property.  The  contract  shall  include  such  provisions  as  the  City 
Council  deems  sufficient  to  assure  that  the  public  facilities  included  as 
part  of  the  development  meet  the  needs  of  the  City  and  are  constructed 
at  a  reasonable  price.  The  construction  of  facilities  pursuant  to  this 
paragraph  is  not  subject  to  Article  8  of  Chapter  143  of  the  General 
Statutes  provided  that  the  facilities  are  constructed  in  connection  with 
the  developer's  or  property  owner's  dedication  of  property  for  such 
facilities  or  construction  of  facilities  to  be  dedicated  to  the  public. 

(b)  The  City  of  Wilmington  may  enter  into  contracts  to  purchase 
real  property  that  permit  the  property  owner  to  excavate  fill  material 
and  grade  the  property  prior  to  the  conveyance  consistent  with  the 
City's  plans  for  the  use  of  the  property.  Any  contract  entered  into 
pursuant  to  this  paragraph  is  not  subject  to  Article  8  of  Chapter  143  of 
the  General  Statutes." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June.  1989.  —       _  ;  :   x  ' 

S.B.  632  CHAPTER  181 

AN  ACT  TO  TEMPORARILY  EXEMPT  THE  TOWN  OF 
WEAVERVILLE  FROM  LIMITS  ON  THE  SIZE  OF  A 
SATELLITE  ANNEXATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  160A-58.1(b)  reads  as  rewritten: 
"(b)  A  noncontiguous  area  proposed  for  annexation  must  meet  all  of 
the  following  standards: 

(1)  The  nearest  point  on  the  proposed  satellite  corporate  limits 
must  be  not  more  than  three  miles  from  the  primary 
corporate  limits  of  the  annexing  city. 

(2)  No  point  on  the  proposed  satellite  corporate  limits  may  be 
closer  to  the  primary  corporate  limits  of  another  city  than  to 
the  primary  corporate  limits  of  the  annexing  city. 

(3)  The  area  must  be  so  situated  that  the  annexing  city  will  be 
able  to  provide  the  same  services  within  the  proposed 
satellite  corporate  limits  that  it  provides  within  its  primary 
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corporate  limits. 

(4)  If  the  area  proposed  for  annexation,  or  any  portion  thereof, 
is  a  subdivision  as  defined  in  G.S.  160A-376.  all  of  the 
subdivision  must  be  included. 

(5)  The  gren  -'ithin  ^^^  prr^pnrpH  rntpllite  corporate  limits.  M'hen 
added  to  the  ?'-^?  Mnthin  nil  other  satellite  corporate  limits, 
may  not  e-/?"'-^  ^^"  p^rrpnt  (\r)%^  nf  the  area  within  the 
primary  corporate  limits  of  the  annexing  city," 

Sec.  2.  This  act  applies  to  the  Town  of  Weaverville  only,  and 
only  applies  with  respect  to  annexation  ordinances  adopted  on  or 
before  June  30.  1990. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  .Tune,  1989. 

SB.  649  CHAPTER  182 

AN  ACT  CREATING  A  BIRD  SANCTUARY  AT  THE 
PLANTATION  VILLAGE  RETIREMENT  COMMUNITY  IN 
NEW  HANOVER  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  There  is  created  a  bird  sanctuary  at  the  Plantation 
Village  retirement  community  in  New  Hanover  County.  The  bird 
sanctuary  shall  embrace  all  the   lands  within  the  area  described  as 

follows: 

"BEGINNING  at  a  point  in  the  northern  line  (30  feet  from  the 
centerline)  of  Porters  Neck  Road  (State  Road  1491),  said  point  located 
from  the  intersection  of  Porters  Neck  Road  and  Jeanelle  Moore 
Boulevard  (State  Road  1400)  by  courses  of  south  65  degrees  28 
minutes  east  428.25  feet  and  south  77  degrees  15  minutes  east  994.69 
feet  with  the  centerline  tangents  of  Porters  Neck  Road  and  north  12 
degrees  45  minutes  east  30.00  feet  at  right  angles  therefrom;  running 
thence  from  said  Beginning  north  12  degrees  45  minutes  east  1387.26 
feet  to  a  point;  thence  south  77  degrees  15  minutes  east  785.00  feet  to 
a  point;  thence  south  12  degrees  45  minutes  west  1387.26  feet  to  a 
point  in  the  northern  line  of  Porters  Neck  Road;  thence  with  said 
northern  line  north  77  degrees  15  minutes  west  785.00  feet  to  the 
Point  of  BEGINNING,  containing  25.00  acres." 

Sec.  2.  The  intent  and  purpose  of  this  act  is  to  preserve  and 
protect  bird  life  at  Plantation  Village. 

Sec.  3,  The  Board  of  Directors  of  Plantation  Village,  Inc..  are 
authorized  to  erect  or  to  contract  with  the  Department  of 
Transportation  for  the  erection  and  maintenance  of  signs  stating  that 
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the  area  is  a  bird  sanctuary. 

Sec.  4.  It  is  unlawful  to  trap,  hunt,  shoot  or  otherwise  kill  or 
capture,  or  to  attempt  to  trap,  shoot,  kill  or  capture  any  wild  bird  or 
wild  fowl  within  the  bird  sanctuary  established  by  this  act.  Violation 
of  this  section  is  a  misdemeanor  punishable  by  imprisonment  for  not 
more  than  30  days  or  by  a  fine  of  not  less  than  ten  dollars  ($10.00) 
nor  more  than  fifty  dollars  ($50.00). 

Sec.  5.  The  provisions  of  this  act  are  enforceable  by  the 
officers  of  the  Wildlife  Resources  Commission,  the  Highway  Patrol, 
the  New  Hanover  County  Sheriffs  Department,  and  any  other  State 
and  County  officers  having  the  power  of  arrest. 

Sec.  6.  This  act  is  effective  upon  ratification,  but  Section  4 
shall  be  enforceable  only  after  bird  sanctuary  signs  have  been  erected 
as  provided  by  Section  3. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June.  1989. 

S.B.  888  CHAPTER  183 

AN  ACT  TO  AMEND  THE  DECLARATORY  JUDGMENT  ACT  TO 
PROVIDE  THAT  A  CONTROVERSY  BETWEEN  TWO 
INSURANCE  COMPANIES  AS  TO  EXTENT  OF  LIABILITY  IN 
A  PENDING  ACTION  IS  A  JUSTICIABLE  ISSUE. 

The  General  Assembly  of  North  Carolina  enacts:  .  :.,-, 

Section  1.      G.S.  1-257  reads  as  rewritten: 
"§  1-257.  Discretion  of  court. 

The  court  may  refuse  to  render  or  enter  a  declaratory  judgment  or 
decree  where  such  judgment  or  decree,  if  rendered  or  entered,  would 
not  terminate  the  uncertainty  or  controversy  giving  rise  to  the 
proceeding,  proceeding;  provided,  however,  that  a  controversy 
between  insurance  companies,  arising  either  by  direct  action  or  by 
joinder  or  intervention,  with  respect  to  which  of  two  or  more  of  the 
insurers  is  liable  under  its  particular  policy  and  the  insurers' 
respective  liabilities  and  obligations,  constitutes  a  justiciable  issue  and 
the  court  should,  upon  petition  by  one  or  more  of  the  parties  to  the 
action,  render  a  declaratory  judgment  as  to  the  liabilities  and 
obligations  of  the  insurers." 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to 
actions  brought  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 
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H.B.  121  CHAPTER  184 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
CHARLOTTE  WITH  RESPECT  TO  THE  EXECUTION  OF 
CONTRACTS. 

The  General  Assembly  of  North  Carolina  cnacls: 

Section  1.  Section  3.62(b)  of  Chapter  713.  1965  Session  Laws 
as  amended  by  Chapter  370,  Session  Laws  of  1985.  being  the  Charter 
of  the  City  of  Charlotte  is  rewritten  to  read: 

"(b)  The  Mayor,  the  City  Manager,  or  the  designated 
representative  of  either  shall  sign  all  written  contracts  or  obligations  of 
the  City,  and  no  contract  or  obligation  of  the  City  required  to  be  in 
writing  shall  be  binding  upon  the  City  unless  signed  by  the  Mayor, 
the  City  Manager,  or  his  designated  representative.  The  Mayor  shall 
have  authority  to  administer  oaths  in  any  transaction  or  proceeding 
connected  with  the  City  government  and  all  official  oaths  of  Council 
members.  Commissioners,  police  chiefs,  fire  chiefs,  or  firefighters,  or 
other  officers  of  said  City  may  be  administered  by  the  Mayor." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  197  CHAPTER  185 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
CHARLOTTE  PERTAINING  TO  FAIR  HOUSING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  6.151  of  the  Charter  of  the  City  of 
Charlotte,  being  Chapter  713.  Session  Laws  of  1965,  as  added  by 
Chapter  390.  Session  Laws  of  1979,  reads  as  rewritten: 

"Sec.  6.151.  Equal  Housing,  (a)  The  City  Council  shall  have  the 
power  to  adopt  ordinances  prohibiting  discrimination  on  the  basis  of 
race,  color,  sex,  religion,  handicap,  familial  status,  or  national  origin 
in  real  estate  transactions.  Such  ordinances  may  regulate  or  prohibit 
any  act.  practice,  activity  or  procedure  related,  directly  or  indirectly, 
to  the  sale  or  rental  of  public  or  private  housing,  which  affects  or  may 
tend  to  affect  the  availability  or  desirability  of  housing  on  an  equal 
basis  to  all  persons;  may  provide  that  violations  constitute  a  criminal 
offense;  may  subject  the  offender  to  civil  penalties;  and  may  provide 
that  the  City  may  enforce  the  ordinances  by  application  to  the  Superior 
Court  Division  of  the  General  Court  of  Justice  for  appropriate  legal 
and  equitable  remedies,  including  but  not  limited  to.  mandatory  and 
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prohibitory  injunctions  and  orders  of  abatement,  attorney's  fees  and 
punitive  damages,  and  the  court  shall  have  jurisdiction  to  grant  such 
remedies. 

(b)  The  City  Council  also  shall  have  the  power  to  amend  any 
ordinance  adopted  pursuant  to  the  provisions  contained  in  subsection 
(a)  of  this  section  to  ensure  that  such  ordinance  remains  substantially 
equivalent  to  the  federal  Fair  Housing  Act  (41  USCS  §§  3601,  el 
seq.).  Any  ordinance  enacted  pursuant  to  Section  6.151(a)  prohibiting 
discrimination  on  the  basis  of  familial  status  shall  not  apply  to  housing 
for  older  persons,  as  defined  in  the  federal  Fair  Housing  Act  (41 
USCS  §§3601,  et  seq.)." 

Sec.  2.  Section  6.155  of  the  Charter  of  the  City  of  Charlotte, 
being  Chapter  713,  Session  Laws  of  1965  as  added  by  Chapter  390, 
Session  Laws  of  1979.  reads  as  rewritten: 

"Sec.  6.155.  Committee  meetings.  The  City  Council  may  provide 
that  the  statutory  provisions  relating  to  meetings  of  governmental 
bodies,  presently  embodied  in  Article  -SJB  33C  of  Chapter  143  of  the 
General  Statutes,  shall  not  apply  to  the  activity  of  any  committee 
authorized  to  enforce  the  ordinance,  to  the  extent  that  said  committee 
is  receiving  a  complaint  or  conducting  an  investigation,  discovery,  or 
conciliation  pertaining  to  a  complaint  filed  pursuant  to  the  ordinance." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  338  CHAPTER  186 

AN  ACT  TO  PROVIDE  FOR  EXPUNCTION  OF  THE  JUVENILE 
RECORDS  IN  CASES  WHERE  THE  COURT  DOES  NOT 
ADJUDICATE  THE  JUVENILE  TO  BE  DELINQUENT  OR 
UNDISCIPLINED. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  lA-616  reads  as  rewritten: 
"  §   7A-676.   Expunction  of  records  of  juveniles  alleged  or  adjudicated 
delinquent  and  undiscipliiied. 

(a)  Any  person  who  has  attained  the  age  of  16  years  may  file  a 
petition  in  the  court  where  he  was  adjudicated  undisciplined  for 
expunction  of  all  records  of  that  adjudication. 

(b)  Any  person  who  has  attained  the  age  of  16  years  may  file  a 
petition  in  the  court  where  he  was  adjudicated  delinquent  for 
expunction  of  all  records  of  that  adjudication  provided: 

(1)    The  offense  for  which  he  was  adjudicated  would  have  been  a 
crime  if  committed  by  an  adult. 
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(2)  The  person  has  not  subsequently  been  adjudicated  delinquent 
or  convicted  as  an  adult  of  any  felony  or  misdemeanor  other 
than  a  traffic  violation  under  the  laws  of  the  United  States  or 
the  laws  of  this  State  or  any  other  state. 

(c)  The  petition  shall  contain,  but  not  be  limited  to.  the  following: 

(1)  An  affidavit  by  the  petitioner  that  he  has  been  of  good 
behavior  since  the  adjudication  and,  in  the  case  of  a  petition 
based  on  a  delinquency  adjudication,  that  he  has  not 
subsequently  been  adjudicated  delinquent  or  convicted  as  an 
adult  of  any  felony  or  misdemeanor  other  than  a  traffic 
violation  under  the  laws  of  the  United  States,  or  the  laws  of 
this  State  or  any  other  state; 

(2)  Verified  affidavits  of  two  persons,  who  are  not  related  to  the 
petitioner  or  to  each  other  by  blood  or  marriage,  that  they 
know  the  character  and  reputation  of  the  petitioner  in  the 
community  in  which  he  lives  and  that  his  character  and 
reputation  are  good; 

(3)  A  statement  that  the  petition  is  a  motion  in  the  cause  in  the 
case  wherein  the  petitioner  was  adjudicated  delinquent  or 
undisciplined. 

The  petition  shall  be  served  upon  the  district  attorney  in  the  district 
wherein  adjudication  occurred.  The  district  attorney  shall  have  10  days 
thereafter  in  which  to  file  any  objection  thereto  and  shall  be  duly 
notified  as  to  the  date  of  the  hearing  on  the  petition. 

(d)  If  the  judge,  after  hearing,  finds  that  the  petitioner  satisfies  the 
conditions  set  out  in  subsections  (a)  or  (b),  he  shall  order  and  direct 
the  clerk  of  superior  court  and  all  law-enforcement  agencies  to 
expunge  their  records  of  the  adjudication  including  all  references  to 
arrests,  complaints,  referrals,  petitions,  and  orders. 

(e)  The  clerk  of  superior  court  shall  forward  a  certified  copy  of  the 
order  to  the  sheriff,  chief  of  police,  or  other  law-enforcement  agency. 

(0  Records  of  a  juvenile  adjudicated  delinquent  or  undisciplined 
being  maintained  by  the  Chief  Court  Counselor,  an  intake  counselor 
or  a  court  counselor  shall  be  retained  or  disposed  of  as  provided  by 
the  Juvenile  Services  Division. 

(g)  Records  of  a  juvenile  adjudicated  delinquent  or  undisciplined 
being  maintained  by  personnel  at  a  residential  facility  operated  by  the 
Division  of  Youth  Services,  shall  be  retained  or  disposed  of  as 
provided  by  the  Department  of  Human  Resources. 

(h)  Any  juvenile  or  any  person  who  has  attained  the  age  of  16  years 
may  file  a  petition  in  the  court  in  which  he  was  alleged  to  be 
delinquent  or  undisciplined  for  expunction  of  all  juvenile  records  of 
his  having  been  alleged  to  be  delinquent  or  undisciplined  if  the  court 
dismissed  the  juvenile  petition  without  an  adjudication  that  the  juvenile 
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was  delinquent  or  undisciplined.  The  petition  shall  be  served  on  the 
chief  court  counselor  in  the  district  where  the  juvenile  petition  was 
filed.  The  chief  court  counselor  shall  have  10  days  thereafter  in  which 
to  file  a  written  objection  in  the  court.  If  no  objection  is  filed,  the 
judge  may  grant  the  petition  without  a  hearing.  If  an  objection  is  filed 
or  the  judge  so  directs,  a  hearing  shall  be  scheduled  and  the  chief 
court  counselor  shall  be  notified  as  to  the  date  of  the  hearing.  If  the 
judge  finds  at  the  hearing  that  the  petitioner  satisfies  the  conditions 
specified  herein,  the  judge  shall  order  the  clerk  of  superior  court  and 
the  appropriate  law  enforcement  agencies  to  expunge  their  records  of 
the  allegations  of  delinquent  or  undisciplined  acts  including  all 
references  to  arrests,  complaints,  referrals,  juvenile  petitions,  and 
orders.  The  clerk  of  superior  court  shall  forward  a  certified  copy  of 
the  order  of  expunction  to  the  sheriff,  chief  of  police,  or  other 
appropriate  law  enforcement  agency,  and  to  the  chief  court  counselor, 
and  these  specified  officials  shall  immediately  destroy  all  records 
relating  to  the  allegation  that  the  juvenile  was  delinquent  or 
undisciplined." 

Sec.  2.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  413  CHAPTER  187 

AN  ACT  TO  AUTHORIZE  ESTABLISHMENT  OF  LIMITED 
SERVICE  FACILITIES  BY  BANKS,  TO  MODIFY  BANKING 
HOLIDAYS.  AND  TO  MAKE  TECHNICAL  CHANGES  TO  THE 
BANKING  LAWS. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  53-1  reads  as  rewritten: 
"  §  53-1 .   'Bank, '  'surplus. '  'undivided  profits. '  and  other  words  defined. 

The  following  definitions  shall  be  applied  to  the  terms  used  in  this 
Chapter: 

(1)  Bank.  --  The  term  'bank'  shall  be  construed  to  mean  any 
corporation,  other  than  savings  and  loan  associations, 
savings  banks,  industrial  banks,  and  credit  unions, 
receiving,  soliciting  or  accepting  money  or  its  equivalent  on 
deposit  as  a  business. 

(la)  Branch.  —  The  term  'branch'  means  an  office  of  any  bank 
in  which  deposits  are  received,  monies  are  paid,  and  loans 

are  made.     Any  of  the  functions  or  services  authorized  to 

be  engaged  in  by  a  bank  may  be  carried  out  in  a  branch. 

(2)  Demand  Deposits.  —  The  term  'demand  deposits'  means  all 
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deposits,    the   payment   of  which   can    be   legally   required 
within  30  days, 

(3)  Insolvency.  —  The  term  'insolvency'  means: 

a.  When  a  bank  cannot  meet  its  deposit  liabilities  as  they 
become  due  in  the  regular  course  of  business; 

b.  When  the  actual  cash  market  value  of  its  assets  is 
insufficient  to  pay  its  liabilities  to  depositors  and  other 
creditors; 

c.  When  its  reserve  shall  fall  under  the  amount  required 
by  this  Chapter,  and  it  shall  fail  to  make  good  such 
reserve  within  30  days  after  being  required  to  do  so  by 
the  Commissioner  of  Banks; 

d.  Whenever  the  undivided  profits  and  surplus  shall  be 
inadequate  to  cover  losses  of  the  bank,  whereby  an 
impairment  of  the  capital  stock  is  created. 

(3a)  Limited  Service  Facility.  --  The  term  'limited  service 
facility'  means  an  office  of  a  bank  in  which  deposits  are 
received,  monies  are  paid,  or  other  duties  and  functions  of 
a  teller  are  performed.  Loan  applications  shall  be  taken  in 
a  limited  service  facility  but  notes  may  not  be  executed  nor 
loan  proceeds  disbursed  in  a  limited  service  facility. 

(4)  Net  Earnings.  —  The  term  'net  earnings'  means  the  excess 
of  the  gross  earnings  of  any  bank  over  the  expenses  and 
losses  chargeable  against  such  earnings  during  any 
dividend  period. 

(5)  Practical  Banker.  --  The  term  'practical  banker'  means  an 
officer  or  employee  of  a  bank  actively  engaged  in 
performing  duties  in  managing  or  supervising  or  assisting 
in  managing  or  supervising  the  conducting  of  a  banking 
business,  including  any  such  banker  who  is  in  a  retired 
status  from  such  duties. 

(6)  Surplus.  --  The  term  'surplus'  means  a  fund  created 
pursuant  to  the  provisions  of  this  Chapter  by  a  bank  from 
payments  by  stockholders  or  from  its  net  earnings  or 
undivided  profits  which,  to  the  amount  specified  and  by  any 
additions  thereto  set  apart  and  designated  as  such,  is  not 
available  for  the  payment  of  dividends,  and  cannot  be  used 
for  the  payment  of  expenses  or  losses  so  long  as  such  bank 
has  undivided  profits. 

(7)  Time  Deposits.  --  The  term  'time  deposits'  means  all 
deposits,  the  payment  of  which  cannot  be  legally  required 
within  30  days. 

(8)  Undivided  Profits.  --  The  term  'undivided  profits'  means 
the  credit  balance  of  the  profit  and   loss  account  of  any 
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(9)      Unimpaired  Capital  Fund.  —  The  term  'unimpaired  capital 

fund'  means  the  total  of  the  amount  of  unimpaired  common 

stock,  preferred  stock,  surplus,   undivided  profits,  reserve 

for    contingencies    and    other    capital    reserves    (excluding 

,  .;  accrued    dividends    on    preferred    stock    and    limited    life 

;je  •         preferred     stock),     mandatory     convertible     instruments, 

allowance    for    possible    loan    losses,    and    the   amount   of 

'.   ;    .        capital    debentures    or    notes,    convertible    or    otherwise, 

-  having  an  average  original  maturity  of  at  least  seven  years, 

which    have    been    specifically   designated   as    part   of  the 

bank's  unimpaired  capital  fund  by  resolution  duly  adopted 

;  .  .  by  the  board  of  directors  of  the  bank:  provided,  that  upon 

;,  payment    of   such    capital    debentures    or    notes    or    upon 

accumulation  of  funds  in  a  sinking  fund  for  amortization  of 

such  debentures  or  notes,    unimpaired  capital  fund  shall  be 

reduced  by  the  amount  of  such  payment  or  accumulation. 

The  terms  and  conditions  of  any  issue  of  or  prepayment  of 

(        ,         capital   debentures   or   notes   must   have  the  prior  written 

approval  of  the  Commissioner  of  Banks  affirming  that  in 

his  opinion  such  issue  or  prepayment  is  in  the  best  interest 

of  the  depositors,  creditors  and  stockholders  of  the  bank." 

Sec.  2.     G.S.  53-2  reads  as  rewritten: 

"  §  53-2.  How  incorporated. 

Any  number  of  persons,  not  less  than  five,  who  may  be  desirous  of 
forming  a  company  and  engaging  in  the  business  of  establishing, 
maintaining,  and  operating  banks  of  discount  and  deposit  to  be  known 
as  commercial  banks,  or  operating  banks  engaged  in  doing  a  trust  and 
fiduciary  business,  shall  be  incorporated  in  the  manner  following  and 
in  no  other  way;  that  is  to  say,  such  persons  shall,  by  a  certificate  of 
incorporation  under  their  hands  and  seals  set  forth: 

(1)  The  name  of  the  corporation;  no  name  shall  be  used 
already  in  use  by  another  existing  corporation  organized 
under  the  laws  of  this  State  or  of  the  Congress,  or  so 
nearly  similar  thereto  as  to  lead  to  uncertainty  or 
confusion. 

(2)  The  location  of  its  principal  office  in  this  State. 

(3)  The  nature  of  its  business,  whether  that  of  a  commercial 
bank,  trust  company,  or  a  combination  of  both  such  classes 
of  business ;  business. 

(4)  The  amount  of  its  authorized  common  capital  stock,  the 
number  of  shares  into  which  it  is  divided,  the  par  value  of 
each  share;  and  the  amount  of  common  capital  stock  with 
which  it  will  commence  business,  business,  which  shall  not 
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be  less  than  one  hundred  thousand  dollars  ($100,000)  in 
cities  or  towns  of  3000  population  and  under;  one  hundred 
fifty  thousand  dollars  ($150,000)  in  cities  or  towns  of  more 
than  3000  population  and  less  than  10.000  population;  two 
hundred  thousand  dollars  ($200;000)  in  cities  or  towns  of 
more — than — 10.000 — population — attd — less — tbafl — 25.000 
population;  t^vo  hundred  fift}^  thousand  dollars  ($250,000) 
in  cities  or  towns  or  of  more  than  25.000  population  and 
less  than  50.000  population;  or  three  hundred  thousand 
dollars  ($300.000)  in  cities  or  towns  of  more  than  50.000 
population;  and  in  addition  shall  have  a  paid-in  surplus  of 
at  least  fifty  percent  (50%)  of  the  authorized  capital  stock, 
as  hereinbefore  set  out;  the  population  to  be  ascertained  by 
the  last  preceding  national  census:  Provided,  that  this  The 
amount  of  capital  required  to  charter  a  bank  shall  be 
determined  as  herein  set  forth  by  the  Commissioner  of 
Banks  who  shall  give  due  consideration  to  (i)  the 
population  of  the  proposed  bank's  trade  area,  (ii)  the  total 
deposits  of  those  depository  financial  institutions  already 
operating  in  the  proposed  bank's  trade  area,  (iii)  the 
economic  conditions  and  outlook  within  the  proposed 
bank's  trade  area,  (iv)  the  business  experience  and 
reputation  of  the  proposed  bank's  management,  (v)  the 
business  experience  and  reputation  of  the  proposed  bank's 
incorporators  and  proposed  directors,  (vi)  the  type  and 
nature  of  business  activities  proposed  to  be  engaged  in,  and 
(vii)  the  proposed  bank's  projected  deposit  growth  and 
profitability.  Except  as  otherwise  provided,  the  amount  of 
common  capital  stock  required  to  charter  a  bank  shall  not 
be  less  than  hvo  million  dollars  ($2,000.000);  provided, 
however,  such  amount  of  capital  may  be  increased  or 
decreased  in  the  discretion  of  the  Commissioner  of  Banks 
who,  after  considering  the  above  enumerated  criteria, 
determines  that  a  greater  capital  requirement  is  necessary 
or  that  a  smaller  capital  requirement  will  provide  a 
sufficient  capital  base.  In  addition  to  the  required  capital, 
every  bank  shall  have  a  paid  in  surplus  of  at  least  fifty 
percent  (50%)  of  its  common  capital  stock.  The  capital 
and  paid  in  surplus  required  to  charter  a  bank  shall  be 
exclusive  of  any  organizational  expenses.  This  subdivision 
shall  not  apply  to  banks  organized  and  doing  business  prior 
to  its  adoption.  Provided,  further,  that  fractional  shares 
may  be  issued  for  the  purpose  of  complying  with  the 
requirements  of  G.S.  53-88.  The  adoption  or  amendment; 

413 


CHAPTER  187  Session  Laws  -  1989 

provided,   however,   the     Banking  Commission   is   hereby 
i  authorized  and  directed  to  adopt  rules  and  regulations  to 

keep  such  any  original  required  minimum  capital  funds 
intact  to  the  end  that  they  remain  in  and  with  the  bank  as  a 
protection  for  depositors. 

(5)  The   names   and   post-office   addresses   of  subscribers   for 
•  stock,  and  the  number  of  shares  subscribed  by  each;  the 

j^  ■  aggregate  of  such  subscriptions  shall  be  the  amount  of  the 

capital  with  which  the  company  will  commence  business. 

(6)  Period,  if  any,  limited  for  the  duration  of  the  company." 
Sec.  3.     G.S.  53-7  reads  as  rewritten: 

"  §  53-7.  Slaiemeni  filed  before  beginning  business. 

Before  such  company  shall  begin  the  business  of  banking,  banking 
and  trust,  fiduciary,  or  surety  business,  there  shall  be  filed  with  the 
Commissioner  of  Banks  a  statement  under  oath  by  the  president  or 
president,  cashier,  or  secretary,  containing  the  names  of  all  the 
directors  and  officers,  with  the  date  of  their  election  or  appointment, 
term  of  office,  residence,  and  post-office  address  of  each,  the  amount 
of  capital  stock  of  which  each  is  the  owner  in  good  faith  and  the 
amount  of  money  paid  in  on  account  of  the  capital  stock.  Nothing 
shall  be  received  in    payment  of  capital  stock  but  money." 

Sec.  4.     Article   2    of  Chapter   53   of  the   General   Statutes    is 
amended  by  adding  a  new  section  to  read: 
"§  53-9.1.  Deposit  insurance. 

(a)  Notwithstanding  any  other  provision  of  law,  no  bank  established 
under  this  Article  shall  engage  in  the  business  of  banking  without  first 
securing  insurance  on  its  deposits  from  the  Federal  Deposit  Insurance 
Corporation  or  any  successor  corporation  created  by  an  act  of 
Congress. 

(b)  In  order  to  secure  deposit  insurance  as  required  by  this 
section,  a  bank  may  enter  into  such  contracts,  incur  such  obligations, 
and  generally  do  anything  as  may  be  necessary  or  appropriate  in  order 
to  take  advantage  of  any  memberships,  loans,  subscriptions,  contracts, 
grants,  rights,  or  privileges  that  may  at  any  time  be  available  to  banks 
or  to  their  depositors,  creditors,  stockholders,  conservators,  receivers, 
or  liquidators,  as  provided  in  Section  8  of  the  Federal  Banking  Act  of 
1933  (Section  12B  of  the  Federal  Reserve  Act  as  amended)  or  in  any 
other  act  or  resolution  of  Congress,  to  aid,  regulate,  or  safeguard 
banking  institutions  and  their  depositors.  In  order  to  secure  deposit 
insurance  as  required  by  this  section,  a  bank  may  also  subscribe  for 
and  acquire  stock,  debentures,  bonds,  or  any  other  securities  of  the 
Federal  Deposit  Insurance  Corporation  and  may  comply  with  the 
lawful  regulations  and  requirements  that  may  be  imposed  by  the 
Federal  Deposit  Insurance  Corporation." 
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Sec.  5.     G.S.  53-43(5)  is  repealed. 

Sec.  6.     G.S.  53-43.3  reads  as  rewritten: 
"  §  53-43.3.  Ofpcerb-  and  employees:  share  purchase  and  option  plans. 

Subject  to  any  applicable  rules  or  regulations  of  the  State  Banking 
Commission,  a  bank  (i)  may  grant  options  to  purchase,  sell  or  enter 
into  agreements  to  sell  shares  of  its  capital  stock  to  its  officers  or 
employees,  or  both,  officers,  directors,  or  employees,  or  all  of  such 
groups,  for  a  consideration  of  not  less  than  one  hundred  percent 
(100%)  of  the  fair  market  value  of  the  shares  on  the  date  the  option  is 
granted,  or,  if  granted  and  (ii)  may,  pursuant  to  the  terms  of  a  stock 
purchase  plan,  plan  for  the  benefit  of  officers  and  employees,  sell 
shares  of  the  bank's  capital  stock  for  a  consideration  of  not  less  than 
eighty-five  percent  (85%)  of  the  fair  market  value  of  the  shares  on  the 
date  the  purchase  price  is  fixed,  pursuant  to  the  terms  of  an  officer- 
employee  stock  option  plan  or  an  officer-employee  stock  purchase  plan 
which  has  been  fixed.  Provided,  any  stock  option  plan  for  the  benefit 
of  officers,  directors,  and  employees  or  any  stock  purchase  plan  for 
the  benefit  of  officers  and  employees  shall  not  be  effective  until 
adopted  by  the  board  of  directors  of  the  bank  and  approved  by  the 
holders  of  at  least  two  thirds  two-thirds  of  the  particular  class  or 
classes  of  stock  entitled  to  vote  on  such  proposal  and  by  the 
Commissioner  of  Banks.  In  no  event  shall  the  option  to  purchase 
such  shares  be  for  a  consideration  less  than  the  par  value  thereof." 

Sec.  7.     G.S.  53-62  reads  as  rewritten: 
"  §  53-62.   Esiablislvneni  of  branches:  tellers '  windows  limited  service 
facilities;  and  off-premises  customer-bank  communications  terminals. 

(a)  The  word  'capital'  as  used  in  this  section  means  capital  stock 
and  unimpaired  surplus. 

(b)  Afty-  A  bank  doing  business  under  this  Chapter  may  establish 
branches  or  teller's  windows  in  the  cities  or  towns  in  which  they  are 
located,  or  elsewhere,  limited  service  facilities  within  this  State  after 
having  first  obtained  the  written  approval  of  the  Commissioner  of 
Banks,  which  approval  may  be  given  or  withheld  by  the  Commissioner 
of  Banks,  in  his  discretion.  The  Commissioner  of  Banks,  in  exercising 
such  discretion,  shall  take  into  account,  but  not  by  way  of  limitation, 
such  factors  as  the  financial  history  and  condition  of  the  applicant 
bank,  the  adequacy  of  its  capital  structure,  its  future  earnings 
prospects,  and  the  general  character  of  its  management.  Such  approval 
shall  not  be  given  until  he  shall  find  (i)  that  the  establishment  of  such 
branch  or  teller's  window  limited  service  facility  will  meet  the  needs 
and  promote  the  convenience  of  the  community  to  be  served  by  the 
bank,  and  (ii)  that  the  probable  volume  of  business  and  reasonable 
public  demand  in  such  community  are  sufficient  to  assure  and 
maintain  the  solvency  of  said  branch  or  teller's  window  limited  service 
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facility  and  of  the  existing  bank  or  banks  in  said  community. 

(c)     {\)    Such  A  branch  banks  or  limited  service  facility  of  a  bank 

shall  be  operated  as  branches  a  branch  or  office  of  and 

under  the  name  of  the  parent  bank,  and  under  the  control 

and   direction    of  the   board   of  directors    and   executive 

-  officers  of  said  parent  the  bank.  The  board  of  directors  of 

the  parent  bank  shall  elect  a  cashier  or  such  other  officers 

'       '     ■       as  may  be  required  to  properly  conduct  the  business  -of 

'^^    '        such  branch:  Provided,  that  the  of  any  branch  or  limited 

service  facility. 

.  "  (2)    The    Commissioner    of    Banks    shall    not    authorize    the 

establishment  of -awy  a  branch  until  he  is  satisfied  that  the 

'    "  applicant    bank     has     sufficient    capital    to    maintain    a 

minimum  capital  to  asset  ratio  as  the  Commissioner  of 

Banks,  in  his  discretion,   may  require.     In  determining 

such   ratio   the   Commissioner  of  Banks   shall   give  due 

.;      consideration   to    (i)    the   amount   of  capital    required   to 

support   the    bank's    projected    growth,    (ii)    the    bank's 

earnings  history  and  projected  earnings,  (iii)  the  quality  of 

•     the  bank's  assets,    (iv)   compliance  with   the  fixed  asset 

limitation    contained    in    G.S.     53-43(3),    and    (v)    the 

' '  business  experience  and  reputation  of  bank  management. 

(3)    The  Commissioner  of  Banks  may,  on  written  application 

by  a  bank,  in  his  discretion  authorize  the  bank  to  establish 

a  limited  service  facility  after  considering  the  criteria  and 

making  the  findings  required  in  subsection  (b). 

or  teller's  window,  the  capital  of  whose  parent  bank  is  not  sufficient  in 

an  amount  to  provide  for  the  capital  of  at  least  one  hundred  thousand 

dollars  ($100,000)  for  the  parent  bank,  and  a  capital  of  at  least  one 

hundred   thousand    dollars    ($100,000)    for   each    branch    or   teller's 

window  which   it  proposed  to  establish  in  cities  or  towns  of  3,000 

population — of — \&&&; — at — least    one    hundred    fift}f    thousand    dollars 

($150,000)   in  cities  or  towns  whose  population  exceeds  3,000  but 

4oes — not    exceed — 10,000; — at    least    two    hundred    thousand    dollars 

($200,000)  in  cities  or  towns  whose  population  exceeds  10,000,  but 

does  not  exceed  25,000;  at  least  two  hundred  fift^f  thousand  dollars 

($250^000)  in  cities  or  towns  whose  population  exceeds  25,000,  but 

does    not   exceed    50,000;    at   least   three   hundred   thousand   dollars 

($300,000)  in  cities  or  towns  whose  population  exceeds  50,000.  The 

provisions  of  this  subsection  shall  not  be  retroactive  with  respect  to 

branches   or  teller's   windows   established   or  approved  by  the  State 

Banking    Commission    prior    to   June — U-, — 1963. — If  a    bank   which 

hereafter  proposes  to  establish  a  branch  or  teller's  window  is  deficient 

in  capital  stock  as  measured  by  the  above  set-forth  formula,  it  shall 
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not  be  necessary  for  such  bank  to  provide  or  allocate  additional  capital 
for  branches  or  teller's  windows  established  or  approved  by  the  State 
Banking  Commission  prior  to  June  I  1  > — 1963.  until  such  a  time  as 
such  bank  makes  application  for  an  additional  branch  or  teller's 
window,  At  that  time  sufficient  capital  and  surplus  must  be  allocated  to 
bring  the  parent  bank  and  all  branches  and  teller's  windows  into 
compliance  with  the  above  requirements.  The  bank  may,  at  its  option, 
allocate — capital — stock — a«4 — unimpaired — surplus. — or — either, — to — its 
branches  and  teller's  windows  and  may  determine  the  proportion  of 
each,  or  may  allocate  all  capital  stock  or  all  unimpaired  surplus.  In 
applying  this — section. — population — sh^ — be  ascertained — by  the  last 
preceding  national  census:  provided,  however,  with  respect  to  any 
branch  or  teller's — windows  established  or  approved  by  the  State 
Banking  Commission — before  June — U-, — 1963. — population — shall  be 
ascertained  by  the  last  national  census  preceding  the  establishment  of 
such  branch. 

(d)  A  teller's  window  within  the  meaning  of  this  section  shall  be 
considered  to  be  a  place  in  which  no  loans  or  investments  for  the  bank 
are  made  and  at  which  only  the  functions  and  duties  of  a  bank  teller 
are  performed.  Upon  securing  the  approval  provided  for  in  subsection 
(b)  of  this  section  and  upon  compliance  with  the  capital  requirements 
set  forth  in  subsection  (c)  of  this  section,  a  teller's  window  may  be 
established  in  a  small  community  having  no  other  banking  facilities. 
Notwithstanding  any  other  provisions  in  this  section,  a  teller's  window 
may  also  be  established  in  a  city  or  town  in  which  the  applicant  bank's 
home  office  or  a  branch  thereof  is  located  or  within — two  miles  of  the 
limits — of  such — city — ojf — town — without  complying  with — the — capital 
allocation  requirements  of  subsection  (c)  of  this  section  with  respect  to 
said  teller's  window  if  the  Commissioner  shall  find  that  the  capital  of 
said  bank  will  not  be  unduly  impaired  by  the  establishment  of  such 
teller's — window. — and — aay — such  teller's — window — which — has — been 
heretofore  or  may  hereafter  be  so  established  or  approved  by  the 
Banking  Commission  shall  not  be  taken  into  account  in — computing 
the  capital  allocation  requirements  for  the  parent  bank  and — other 
branches  and  teller's  windows  of  such  bank. 

(d)  A  limited  service  facility,  upon  written  request  to  the 
Commissioner  of  Banks,  and  after  meeting  the  requirements  of 
subsection  (c)  may  convert  to  a  branch.  If  branch  status  is  granted 
then  the  branch  shall  be  subject  to  all  of  the  conditions  and 
requirements  of  that  type  of  banking  office. 

Upon  30  days  written  notice  to  the  Commissioner  of  Banks,  a  bank 
may  discontinue  any  limited  service  facility  operation:  Provided. 
however,  if  a  limited  service  facility  has  within  five  years  preceding 
the  proposed  closing  date  been  a  branch  of  any  bank,  it  shall  comply 
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with  the  requirements  of  subsection  (e)  below  before  closing. 

(dl)  Subject  to  such  rules  and  regulations  as  may  be  prescribed  by 
the  State  Banking  Commission  with  regard  to  their  use.  maintenance 
and  supervision,  any  bank  may  establish  off  the  premises  of  any 
principal  office,  branch  or  teller's  window  limited  service  facility  a 
customer-bank  communications  terminal,  point-of-sale  terminal, 
automated  teller  machine,  automated  banking  facility  or  other  direct  or 
remote  information-processing  device  or  machine,  whether  manned  or 
unmanned,  through  or  by  means  of  which  information  relating  to  any 
financial  service  or  transaction  rendered  to  the  public  is  stored  and 
transmitted,  instantaneously  or  otherwise,  to  or  from  a  bank  or  other 
nonbank  terminal;  and  the  establishment  and  use  of  such  a  device  or 
machine  shall  not  be  deemed  a  branch  or  teller's  window,  limited 
service  facility,  and  the  capital  requirements  and  standards  for 
approval  of  a  branch  or  teller's  window,  limited  service  facility,  all  as 
set  forth  in  subsections  (b)  and  (c)  above,  shall  not  be  applicable  to 
the  establishment  of  any  such  off-premises  terminal  device  or 
machine;  provided,  however,  that  no  bank,  savings  and  loan 
association,  savings  bank,  credit  union  or  any  other  financial 
institution  which  is  not  domiciled  in  North  Carolina  may  establish  in 
North  Carolina  any  information  processing  device  or  machine 
described  in  this  subsection. 

(e)  A  bank  may  discontinue  a  branch  office  or  teller's  window  upon 
resolution  of  its  board  of  directors  or  board  of  managers.  Upon  the 
adoption  of  such  a  resolution,  the  bank  shall  file  a  certification  with 
the  Commissioner  of  Banks  specifying  the  location  of  the  branch  office 
or  teller's  window  to  be  discontinued  and  the  date  upon  which  it  is 
proposed  that  the  discontinuance  shall  be  effective.  This  certificate 
must  state  the  reasons  for  the  closing  of  such  branch  or  teller's 
window  and  indicate  that  the  needs  and  conveniences  of  the 
community  would  still  be  adequately  met.  Notice  stating  the  intention 
to  discontinue  said  branch  or  teller  s  window  shall  be  published  in  a 
newspaper  serving  such  community  once  a  week  for  four  consecutive 
weeks  before  any  certificate  requesting  discontinuance  is  filed  with  the 
Commissioner  of  Banks.  No  such  branch  or  teller's  window  may  be 
discontinued  until  approved  by  the  Commissioner  of  Banks,  who  shall 
first  hold  a  public  hearing  thereon,  if  so  requested  by  any  interested 
party. 

(f)  Any  action  taken  by  the  Commissioner  of  Banks  pursuant  to  this 
section  shall  be  subject  to  review  by  the  State  Banking  Commission 
which  shall  have  the  authority'  to  approve,  modify  or  disapprove  any 
action  taken  or  recommended  by  the  Commissioner  of  Banks." 

Sec.  8.     G.S.  53-67  reads  as  rewritten: 
"  §  53-67.  Banks  controlled  by  boards  of  directors. 
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The  corporate  powers,  business,  and  property  of  banks  doing 
business  under  this  Chapter  shall  be  exercised,  conducted,  and 
controlled  by  its  board  of  directors,  which  shall  meet  at  least 
quarterly.  Such  board  shall  consist  of  not  less  than  five  directors,  to 
be  chosen  by  the  stockholders,  and  shall  hold  office  for  the  term  for 
which  they  are  elected,  and  until  their  successors  are  elected  and 
qualified.  The  annual  meeting  of  stockholders  for  the  election  of 
directors  shall  be  held  at  such  time  as  may  be  designated  by  the 
charter  or  the  bylaws  of  the  bank  but  shall  be  held  not  later  than  the 
thirt)'-first  day  of  March  thirtieth  day  of  June  in  each  year.  In  addition 
to  the  foregoing  powers  relating  to  the  fixing  of  the  number  and  the 
election  of  directors,  the  stockliolders  of  a  bank,  at  any  stockholders' 
meeting,  special  or  annual,  may  authorize  not  more  than  two 
additional  directorships  which  may  be  left  unfilled  and  to  be  filled  in 
the  discretion  of  the  directors  of  the  institution  during  the  interval 
between  such  stockholders'  meetings.  Aside  from  the  specific 
provisions  of  this  section,  the  number,  election,  term  and  classification 
of  the  directors  of  banks  doing  business  under  this  Chapter  shall  be 
governed  by  the  provisions  of  the  Business  Corporation  Act." 

Sec.  9.     G.S.  53-77.1  is  repealed. 

Sec.  10.     Chapter   53   of  the   General   Statutes   is   amended   by 
adding  a  new  section  to  read: 
"  §  53-77. 1  A.  Days  and  hours  of  operation. 

(a)  A  bank  as  defined  at  G.S.  53-1  or  G.S.  53-136,  including 
national  banking  associations  and  Federal  Reserve  banks,  or  any 
branch  of  the  foregoing,  located  in  this  State,  shall  operate  not  less 
than  five  days  per  week.  On  one  day  of  the  week  each  bank  and  its 
branches  shall  remain  open  for  not  less  than  seven  hours,  three  of 
which  shall  be  after  3  o'clock  p.m. 

(b)  In  addition  to  the  minimum  hours  required  of  a  bank  and  its 
branches  in  subsection  (a),  a  bank  and  its  branches  may  operate  on 
such  days  and  during  such  hours  as  the  bank  deems  appropriate. 

(c)  A  limited  service  facility  may  operate  on  such  days  of  the  week 
and  during  such  hours  as  the  bank  deems  appropriate. 

(d)  A  bank  shall  give  such  notice  of  the  days  and  hours  during 
which  it  and  its  branches  and  limited  service  facilities  shall  operate  as 
required  by  the  Commissioner  of  Banks." 

Sec.  11.     G.S.  53-77. 2 A  reads  as  rewritten:  -■- 

"  §  53-77. 2A.  Legal  banking  holidays. 

(a)  Any  bank,  as  defined  by  G.S.  53-1  or  G.S.  53-136,  including 
national  banking  associations,  and  associations  or  any  branch  or  office 
limited  service  facility  of  any  of  the  foregoing  located  in  this  State, 
which  operates  on  a  five-day  or  six-day  week  basis.  State  shall  observe 
as  legal  banking  holidays  the  following: 
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(1)  New  Year's  Day.  January  1; 

(2)  Monday,  January  2.   when  January   1    (New  Year's  Day) 
falls  on  a  Sunday; 

(3)  Monday.  January  3,   when  January   1    (New  Year's  Day) 
falls  on  a  Saturday; 

(4)  President's  Day,  the  third  Monday  in  February; 

(4a)    Good  Friday;  ;. 

(5)  Memorial  Day.  the  last  Monday  in  May;    "  '     '  '  •  '" 

(6)  Independence  Day.  July  4; 

(7)  Monday.  July  5,  when  July  4  (Independence  Day)  falls  on 
a  Sunday; 

(8)  Friday,  July  3,  when  July  4  (Independence  Day)  falls  on  a 
Saturday; 

(9)  Labor  Day.  the  first  Monday  in  September; 

(10)  Thanksgiving  Day,  the  fourth  Thursday  in  November; 

(11)  Christmas  Day,  December  25;  - 

(12)  Monday.  December  26.  when  December  25  (Christmas 
Day)  falls  on  a  Sunday; 

(13)  Monday.    December   27.    when   December   25    (Christmas 
Day)  falls  on  a  Saturday. 

(b)  Any  banking  institution  A  bank  as  defined  in  subsection  (a)  ^^ 
operating  on  a  six'day  week  basis,  may,  in  addition  to  the  above- 
named  legal  banking  holidays,  observe  all  other  as  legal  public 
holidays  designated — by — G^ — 103-4,  Martin  Luther  King  Jr.'s 
Birthday,  the  third  Monday  of  January,  and  Veterans  Day,  November 

(bl)  When  a  legal  public  holiday  falls  on  a  Friday,  a  bank  as 
defined  in  subsection  (a)  may  close  the  Saturday  and  Sunday 
immediately  following  such  holiday,  and  when  a  legal  holiday  falls  on 
a  Monday,  a  bank  as  defined  in  subsection  (a)  may  close  the  Saturday 
and  Sunday  immediately  preceding  such  holiday." 
Sec.  12.     G.S.  53-77. 3(b)  reads  as  rewritten: 

"(b)  Whenever  the  Commissioner  of  Banks  is  of  the  opinion  that  an 
emergency  exists,  or  is  impending,  in  this  State  or  in  any  part  or  parts 
of  this  State,  he  may  authorize  banks  located  in  the  affected  area  or 
areas  to  close  any  or  all  of  their  offices.  In  addition,  if  the 
Commissioner  is  of  the  opinion  that  an  emergency  exists,  or  is 
impending,  which  affects,  or  may  affect,  a  particular  bank  or  banks, 
or  a  particular  office  or  offices  thereof,  but  not  banks  located  in  the 
area  generally,  he  may  authorize  the  particular  bank  or  banks,  or 
office  or  offices  so  affected,  to  close.  In  addition,  the  Commissioner 
of  Banks  may  in  the  interest  of  national  defense  authorize  any  bank, 
or  any  of  its  offices,  to  open  or  close,  for  the  transaction  of  business. 
The    office    or    offices    so    closed    shall    remain    closed    until    the 
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Commissioner  declares  that  the  emergency  has  ended,  or  until  such 
earlier  time  as  the  officers  of  the  bank  determine  that  one  or  more 
offices,  theretofore  previously  closed  because  of  the  emergency, 
should  reopen,  and.  in  either  event,  for  such  further  time  thereafter  as 
may  reasonably  be  required  to  reopen. 

In  the  event  communications  systems  should  be  so  disrupted  as  to 
make  it  impossible  or  impractical  for  a  bank  official  to  communicate 
with  the  Commissioner  of  Banks,  the  bank  officer  or  manager  or  other 
person  in  charge  of  any  such  bank  or  branch  bank  may  close  said 
office  without  prior  approval  of  the  Commissioner  of  Banks  provided 
he  gives  prompt  notice  thereof  to  the  Commissioner  as  soon  as 
communications  have  been  restored." 

Sec.  13.     G.S.  53-78  reads  as  rewritten:  . 

"  §  53-78.  Appointment  of  executive  and  loan  committees  by  directors. 

The  board  of  directors  shall  appoint  an  executive  committee  or 
committees,  each  of  which  shall  be  composed  of  at  least  three  of  its 
members  with  such  duties  and  powers  as  are  defined  by  the 
regulations  or  bylaws,  who  shall  serve  until  their  successors  are 
appointed.  Such  executive  committee  or  committees  shall  meet  as  often 
as  the  board  of  directors  may  require,  which  shall  not  be  less 
frequently  than  once  each  month,  except  that  the  executive  committee 
or  committees  shall  meet  at  least  once  during  each  month  in  which 
there  is  no  meeting  of  the  board  of  directors,  and  approve  or 
disapprove  all  loans  and  investments.  All  loans  and  investments  shall 
be  made  under  such  rules  and  regulations  as  the  board  of  directors 
may  prescribe. 

The  board  of  directors  may  appoint,  in  addition  to  the  executive 
committee  or  committees,  a  general  loan  committee,  the  membership 
of  which  shall  include  at  least  three  directors  and  such  officers  of  the 
bank  as  may  be  appointed,  with  such  duties  and  powers  with  respect  to 
making  loans  and  investments  as  are  defined  in  the  bylaws  or  by 
resolution  of  the  board  of  directors,  the  members  of  such  general  loan 
committee  to  serve  until  their  successors  are  appointed.  Such  general 
loan  committee,  if  appointed,  shall  meet  as  often  as  the  bylaws  or 
resolution  of  the  board  of  directors  may  require,  which  shall  not  be 
less  frequently  than  once  each  month,  and  approve  or  disapprove  all 
such  loans  and  investments  as  may  be  required  by  the  bylaws  or  by 
resolution  of  the  board  of  directors  to  be  submitted  to  the  general  loan 
committee.  The  board  of  directors  of  any  bank,  which  has  branches, 
may  appoint,  in  addition  to  a  general  loan  committee,  a  loan 
committee  for  the  parent  bank  and  for  any  branch,  each  of  which 
committees  shall  include  at  least  three  members  who  are  officers  or 
members  of  the  board  of  managers  for  such  parent  bank  or  branch, 
with  such  duties  and  powers  with  respect  to  approving  or  disapproving 
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loans  and  investments  as  may  be  defined  in  the  bylaws  or  by 
resolution  of  the  board  of  directors,  and  under  such  rules  and 
regulations  as  the  board  of  directors  may  prescribe.  Such  loans  and 
investments  as  are  authorized  or  approved  by  a  general  loan  committee 
or  either  of  the  other  loan  committees  hereinabove  provided  for  may, 
but  need  not.  be  approved  or  disapproved  by  the  executive  committee 
or  committees.  All  loans  and  investments  made,  however,  shall  be 
authorized  or  approved  by  either  the  executive  committee  or 
committees,  a  general  loan  committee,  or  one  of  the  other  loan 
committees  herein  provided  for." 

Sec.  14.     G.S.  53-85  reads  as  rewritten: 
"  §  53-85.  Stockholders '  Shareholders '  book. 

The  directors  shall  provide  a  book  in  which  shall  be  kept  the  name 
and  resident  address  of  each  stockholder,  shareholder  of  record,  the 
number  of  shares  held  by  each,  the  time  when  such  person  became  a 
stockholder,  shareholder,  together  with  all  transfer  of  stock,  stating  the 
time  when  made,  the  number  of  shares  and  by  whom  transferred, 
which  book  shall  be  subject  to  the  inspection  of  the  directors,  officers, 
and  stockholders  shareholders  of  record  of  the  bank  at  all  times  during 
the  usual  hours  for  the  transaction  of  business." 

Sec.  15.     G.S.  53-105  reads  as  rewritten:    •    -'  -  ■ 

"  §  53-105.  Reports  ofconditioii. 

Every  bank  shall  make  to  the  Commissioner  of  Banks  not  less  than 
three  four  reports  during  each  year,  according  to  the  form  which  may 
be  prescribed  by  said  Commissioner  of  Banks;  which  report  shall  be 
verified  by  the  oath  or  affirmation  of  the  president,  vice-president^ 
cashier,  secretary,  or  treasurer  of  said  bank,  and  in  addition  thereto, 
t\vo  of  the  directors,  year  in  the  manner  and  form  prescribed  by  the 
Commission  by  regulation.  Each  such  report  shall  exhibit  in  detail 
and  under  appropriate  heads  the  resources,  assets,  and  liabilities  of 
such  bank  at  the  close  of  business  on  any  past  day  by  the 
Commissioner  of  Banks  specified,  and  shall  be  transmitted  to  the 
Commissioner  of  Banks  within  10  days  after  the  receipt  of  a  request  or 
requisition  therefor  from  the  Commissioner  of  Banks;  provided, 
however,  the  Commissioner  of  Banks  may  extend  the  time  for  a  period 
not  to  exceed  30  days  for  any  bank  to  transmit  the  reports  heretofore 
required  whenever  in  his  judgment  such  extension  is  necessary;  and 
in  a  form  prescribed  by  the  Commissioner  of  Banks;  a  summary  of 
such  report  shall  be  published  in  a  newspaper  published  in  the  place 
where  the  bank  is  located,  or  if  there  is  no  newspaper  in  the  place, 
then  in  the  nearest  one  published  thereto  in  the  county  in  which  such 
bank  is  established.  Proof  of  such  publication  shall  be  furnished  the 
Commissioner  of  Banks  in  such  form  as  may  be  prescribed  by  him." 

Sec.  16.     G.S.  53-108  reads  as  rewritten:  v    ■  '. 
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"  §  53-108.  List  of  stockholders  shareholders  of  record  to  be  kept. 

Every  bank  doing  business  under  this  Chapter  shall  at  all  times 
keep  a  correct  list  of  its  shareholders  of  record  of  the  names  of  all  its 
stockholders  and  whenever  called  upon  by  the  Commissioner  of  Banks 
or  his  duly  authorized  agent,  make  available  for  examination  a  correct 
list  of  all  its  stockholders,  the  resident  shareholders  of  record,  the 
address  of  each,  and  the  number  of  shares  held  by  each.  Whenever 
the  word  'stockholders'  'shareholders'  is  used  in  this  section,  the 
same  shall  be  deemed  to  include,  to  the  extent  available,  stockholders 
shareholders  of  any  corporations  which  own  ten  percent  (10%)  or 
more  of  the  capital  stock  of  any  bank  doing  business  under  this 
Chapter  or  a  lesser  amount  when  required  by  the  Commissioner." 

Sec.  17.     G.S.  53-128  reads  as  rewritten: 
"  §  53-128.  Willfidly  and  maliciously  making  derogatory  reports. 

Any  person  who  shall  willfully  and  maliciously  make,  circulate,  or 
transmit  to  another  or  others  any  statement,  rumor,  or  suggestion, 
written,  printed,  or  by  word  of  mouth,  which  is  directly  or  by 
inference  false  and  derogatory  to  the  financial  condition,  or  affects  the 
solvency  or  financial  standing  of  any  bank,  or  who  shall  counsel,  aid, 
procure,  or  induce  another  to  state,  transmit,  or  circulate  any  such 
statement  or  rumor  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  or  imprisoned,  or  both,  in  the 
discretion  of  the  court. " 

Sec.  18.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  465  CHAPTER  188 

AN  ACT  TO  ALLOW  CHOWAN  COUNTY  TO  PREQUALIFY 
BIDDERS  FOR  THE  OLD  COURTHOUSE  RENOVATION 
PROJECT. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.  For  all  construction  projects  concerning  renovation 
of  the  Old  Chowan  County  Courthouse,  Chowan  County  may 
prequalify  bidders. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June.  1989. 
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H.B.  504  CHAPTER  189 

AN  ACT  TO  REMOVE  THE  SUNSET  ON  THE  LAWS  CODIFIED 
AS  ARTICLE  7A  OF  CHAPTER  143  AND  ARTICLE  6  OF 
CHAPTER  143B  OF  THE  GENERAL  STATUTES  ALLOWING 
THE  SECRETARIES  OF  HUMAN  RESOURCES  AND 
CORRECTION  TO  ADOPT  RULES  ON  DAMAGE  OR  THEFT 
OF  PERSONAL  PROPERTY  BELONGING  TO  EMPLOYEES, 
VOLUNTEERS,  AND  CLIENTS  IN  INSTITUTIONS  OF  THE 
DEPARTMENTS  OF  HUMAN  RESOURCES  AND 
CORRECTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  3  of  Chapter  393  of  the  1985  Session  Laws, 
as  amended  by  Chapter  264.  Session  Laws  of  1987,  is  amended  by 
deleting  "This  act  shall  expire  July  1.  1989." 

Sec.  2.  Section  3  of  Chapter  639  of  the  1987  Session  Laws  is 
amended  by  deleting  "This  act  shall  expire  July  1,  1989." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  529  CHAPTER  190 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  APPOINTMENTS 
OF  HOSPITAL  AUTHORITIES  IN  CRAVEN  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts:  '      ' 

Section  1.  G.S.  131 E- 18(d).  as  modified  in  its  applicability  to 
Craven  County  by  Chapter  922.  Session  Laws  of  1987,  reads  as 
rewritten : 

"(d)  When  a  commissioner  resigns,  is  removed  from  office, 
completes  a  term  of  office,  or  when  there  is  an  increase  in  the 
number  of  commissioners,  the  remaining  commissioners  shall  submit 
to  the  mayor  or  the  count}^  board  of  commissioners  a  list  of  nominees 
for  appointment  to  the  commission.  The  mayor  or  the  county  board  of 
commissioners  shall  appointt  only  from  the  nominees t  the  number  of 
commissioners  necessary  to  fill  all  vacancies.  However,  the  mayor  or 
the  count)^  board  of  commissioners  may  require  the  commissioners  to 
submit  as  many  additional  lists  of  nominees  as  they  may  desire." 

Sec.  2.     This  act  applies  to  Craven  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 
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H.B.  604  CHAPTER  191 

AN  ACT  TO  ELIMINATE  THE  REQUIREMENT  THAT  CITIES 
AND  COUNTIES  FILE  CERTIFIED  TRUE  COPIES  OF  HOME 
RULE  CHARTER  AMENDMENTS  WITH  THE  SUPREME 
COURT  LIBRARY  AS  RECOMMENDED  BY  THE  GENERAL 
STATUTES  COMMISSION. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.      G.S.  153A-64  reads  as  rewritten: 
"§  153A-64.  Filing  results  of  election. 

If  the  proposition  is  approved  under  G.S.  153A-61,  a  certified  true 
copy  of  the  resolution  and  a  copy  of  the  abstract  of  the  election  shall 
be  filed  with  the  Secretary  of  State,  Supreme  Court  Library,  and  with 
the  Legislative  Library." 

Sec.  2.     G.S.  160A-ni  reads  as  rewritten: 
"  §  160A-1 1 1.  Filing  certified  true  copies  of  charter  ametidrnents. 

The  city  clerk  shall  file  a  certified  true  copy  of  any  charter 
amendment  adopted  under  this  Part  with  the  Secretary  of  State, 
Supreme  Court  Library,  and  the  Legislative  Library." 

Sec.  3.  G.S.  160A-496(b)  reads  as  rewritten: 
"(b)  After  considering  the  recommendations  of  the  attorney,  the 
council  may  by  ordinance  direct  the  incorporation  of  any  such  local 
acts  into  the  charter.  The  city  clerk  shall  file  a  certified  true  copy  of 
the  ordinance  with  the  Secretary  of  State,  Supreme  Court  Library,  and 
with  the  Legislative  Library." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  648  CHAPTER  192 

AN     ACT    TO     ABOLISH     THE     OFFICE     OF    CORONER    IN 
MCDOWELL  AND  YANCEY  COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  office  of  coroner  in  McDowell  County  is 
abolished. 

Sec.  2.  Chapter  152  of  the  General  Statutes  is  not  applicable  to 
McDowell  County. 

Sec.  3.     The  office  of  coroner  in  Yancey  County  is  abolished. 

Sec.  4.  Chapter  152  of  the  General  Statutes  is  not  applicable  to 
Yancey  County. 

Sec.  5.     Sections  1  and  2  of  this  act  shall  become  effective  upon 
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the  expiration  of  the  term  of  the  current  coroner  in  McDowell  County. 
Sections  3  and  4  of  this  act  shall  become  effective  upon  the  expiration 
of  the  term  of  the  current  coroner  in  Yancey  County. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  817  CHAPTER  193 

AN  ACT  TO  PROHIBIT  HUNTING  FROM  THE  RIGHTS-OF- 
WAY  OF  PUBLIC  ROADS  IN  CLEVELAND  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  to  hunt.  take,  or  kill,  with  a  firearm 
or  deadly  weapon,  or  to  attempt  to  hunt,  take,  or  kill,  with  a  firearm 
or  deadly  weapon,  any  wild  animal  or  wild  bird  on,  from,  or  across 
the  right-of-way  of  any  public  road,  street,  highway,  or  thoroughfare. 

Sec.  2.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  or  more 
than  fifty  dollars  ($50.00)  or  by  imprisonment  not  to  exceed  30  days, 
and  punishable  for  a  second  or  subsequent  conviction  within  three 
years  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  or  more  than  two 
hundred  dollars  ($200.00).  by  imprisonment  not  to  exceed  90  days,  or 
by  both. 

Sec.  3.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
and  by  other  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  4.     This  act  applies  only  to  Cleveland  County. 

Sec.  5.     This  act  shall  become  effective  October  I.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

SB.  443  CHAPTER  194 

AN  ACT  TO  PROVIDE  A  PROCEDURE  FOR  MERGER  OF  A 
CITY  AND  A  SANITARY  DISTRICT  WHOSE  BOUNDARIES 
ARE  COTERMINOUS,  A  PROCEDURE  FOR  MERGER  OF  A 
CITY  AND  A  SANITARY  DISTRICT  WHICH  IS  CONTAINED 
WHOLLY  WITHIN  ITS  BORDERS  BUT  WHICH  IS  NOT 
COTERMINOUS,  AND  A  PROCEDURE  FOR  MERGER  OF  A 
SANITARY  DISTRICT  AND  A  CONTIGUOUS 

METROPOLITAN  WATER  DISTRICT. 

The  General  Assembly  of  North  Carolina  enacts:  "      ' 

Section  1.      Chapter  130A  of  the  General  Statutes  is  amended  by 
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adding  a  new  section  to  read: 

"§  I30A-80.1.  Merger  ofdislrici  with  coterminous  city  or  town;  election. 
A  sanitary  district  may  merge  with  a  coterminous  city  or  town  in 
the  following  manner: 

(1)  The  sanitary  district  board  and  the  governing  board  of  the 
city  or  town  may  resolve  that  it  is  advisable  to  call  an 
election  within  the  area  of  the  sanitary  district  and  the  city  or 
town  to  determine  if  the  sanitary  district  and  the  city  or  town 
should  merge; 

(2)  If  the  sanitary  district  board  and  the  governing  board  of  the 
city  or  town  resolve  that  it  is  advisable  to  call  for  an 
election,  both  boards  shall  adopt  a  resolution  requesting  the 
board  of  commissioners  in  the  county  or  counties  in  which 
the  district  and  the  town  or  city  or  any  portion  is  located  to 
hold  an  election  on  a  date  named  by  the  sanitary  district 
board  and  the  governing  board  of  the  city  or  town  after 
consultation  with  the  appropriate  board  or  boards  of 
elections.  The  election  shall  be  held  within  the  sanitary 
district  and  the  city  or  town  on  the  question  of  merger; 

(3)  The  county  board  or  boards  of  commissioners  shall  request 
the  appropriate  board  or  boards  of  elections  to  hold  and 
conduct  the  election.  All  voters  of  the  city  or  town  and  the 
sanitary  district  shall  be  eligible  to  vote; 

(4)  Notice  of  the  election  shall  be  given  as  required  in  G.S. 
163-33(8); 

(5)  The  board  or  boards  of  elections  shall  provide  ballots  for  the 
election  in  substantially  the  following  form: 

'[]  FOR  merger  of  the  Town  of and  the 

Sanitary  District,   if  a  majority  of  the 

registered  voters  vote  in   favor  of  merger,  the  area  to  be 

known  as  the  Town  of and  to  assume  all 

:      of  the  obligations  of  the  Sanitary  District  and  to  receive  from 
the  Sanitary  District  all  the  property  rights  of  the  District. 
[]  AGAINST  merger.' 

(6)  A  majority  of  all  the  votes  cast  is  necessary  for  the  merger 
of  a  sanitary  district  with  the  city  or  town.  The  merger  shall 
be  effective  on  July  1  following  the  election.  If  a  majority  of 
the  votes  cast  is  not  in  favor  of  the  merger,  an  election  on 
merger  may  not  occur  until  one  year  from  the  date  of  the 
last  election. 

(7)  Upon  the  merger  of  a  sanitary  district  and  a  city  or  town 
pursuant  to  this  section,  the  city  or  town  shall  assume  all 
obligations  of  the  sanitary  district  and  the  sanitary  district 
shall  convey  all  property  rights  to  the  city  or  town.  The  vote 
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for  merger  shall  include  a  vote  for  the  city  or  town  to 
assume  the  obligations  of  the  district.  The  sanitary  district 
shall  cease  to  exist  as  a  political  subdivision  from  and  after 
the  effective  date  of  the  merger;  and 
(8)  If  merger  is  approved,  the  governing  board  of  the  city  or 
town  shall  determine  the  proportion  of  the  district's 
indebtedness,  if  any,  which  was  incurred  for  the 
construction  of  water  systems  and  the  proportion  which  was 
incurred  for  construction  of  sewage  disposal  systems.  The 
governing  board  shall  send  a  certified  copy  of  the 
determination  to  the  Local  Government  Commission  in  order 
that  the  Commission  and  the  governing  body  of  the  merged 
municipality  can  determine  the  net  debt  of  the  merged 
municipality  as  required  by  G.S.  159-55." 
Sec.  2.     Part  2  of  Article  2  of  Chapter   130A  of  the  General 

Statutes  is  amended  by  adding  a  new  section  to  read: 

"§  130A-80.2.  Merger  of  dislrici  wiih  noncolerminous  city  or  town  it  is 

contained  wliolly  within:  election. 

A   sanitary   district   may   merge   with   a   city  or   town   which   it   is 

contained  wholly  within,  but  where  the  sanitary  district  and  the  city  or 

town  do  not  have  coterminous  boundaries,  in  the  following  manner: 
0)  The  sanitary  district  board  and  the  governing  board  of  the 
city  or  town  may  resolve  that  it  is  advisable  to  call  an 
election  within  both  the  sanitary  district  and  the  city  or  town 
to  determine  if  the  sanitary  district  and  the  city  or  town 
should  merge; 

(2)  If  the  sanitary  district  board  and  the  governing  board  of  the 
city  or  town  resolve  that  it  is  advisable  to  call  for  an 
election,  both  boards  shall  adopt  a  resolution  requesting  the 
board  of  commissioners  in  the  county  or  counties  in  which 
the  district  and  the  town  or  city  or  any  portion  is  located  to 
hold  an  election  on  a  date  named  by  the  sanitary  district 
board  and  the  governing  board  of  the  city  or  town  after 
consultation  with  the  appropriate  board  or  boards  of 
elections.  The  election  shall  be  held  within  the  sanitary 
district  and  the  city  or  town  on  the  question  of  merger; 

(3)  The  county  board  or  boards  of  commissioners  shall  request 
the  appropriate  board  or  boards  of  elections  to  hold  and 
conduct  the  election.  All  voters  of  the  city  or  town  and  the 
sanitary  district  shall  be  eligible  to  vote  if  the  election  is 
called  in  both  areas  as  authorized  in  subdivision  (1); 

(4)  Notice  of  the  election  shall  be  given  as  required  in  G.S. 
163-33(8).  The  board  or  boards  of  elections  may  use  either 

•'     method  of  registration  set  out  in  G.S.  163-288.2: 
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(5)  If  an  election  is  called  as  provided  in  subsection  (2),  the 
board  or  boards  of  elections  shall  provide  ballots  for  the 
election  in  substantially  the  following  form: 

'[]     FOR  merger  of  the  Town  of and 

the Sanitary  District,  if  a  majority  of  the 

registered  voters  of  both  the  Sanitary  District  and  the  Town 
vote   in    favor   of  merger,    the   combined   territories    to   be 

known  as  the  Town  of and  to  assume  all 

of  the  obligations  of  the  Sanitary  District  and  to  receive  from 

the  Sanitary  District  all  the  property  rights  of  the  District; 

from  and  after  merger  residents  of  the  District  would  enjoy 

all  of  the  benefits  of  the  municipality  and  would  assume 

their  proportionate  share  of  the  obligations  of  the  Town  as 

merged. 

U      AGAINST  merger/  ■ 

(6)  A  majority  of  all  the  votes  cast  by  voters  of  the  sanitary 
district  and  a  majority  of  all  the  votes  cast  by  voters  of  the 
city  or  town  is  necessary  for  the  merger  of  a  sanitary  district 
with  the  city  or  town.  The  merger  shall  be  effective  on  July 
1  following  the  election.  If  a  majority  of  the  votes  cast  in 
either  the  sanitary  district  or  the  city  or  town  vote  against  the 
merger,  any  election  on  similar  propositions  of  merger  may 
not  occur  until  one  year  from  the  date  of  the  last  election. 

(7)  Upon  the  merger  of  a  sanitary  district  and  a  city  or  town 
pursuant  to  this  section,  the  city  or  town  shall  assume  all 
obligations  of  the  sanitary  district  and  the  sanitary  district 
shall  convey  all  property  rights  to  the  city  or  town.  The  vote 
for  merger  shall  include  a  vote  for  the  city  or  town  to 
assume  the  obligations  of  the  district.  The  sanitary  district 
shall  cease  to  exist  as  a  political  subdivision  from  and  after 
the  effective  date  of  the  merger.  After  the  merger,  the 
residents  of  the  sanitary  district  enjoy  all  of  the  benefits  of 
the  municipality  and  shall  assume  their  share  of  the 
obligations  of  the  city  or  town.  All  taxes  levied  and  collected 
by  the  city  or  town  from  and  after  the  effective  date  of  the 
merger  shall  be  levied  and  collected  uniformly  in  all  the 
territory  included  in  the  enlarged  municipality;  and 

(8)  If  merger  is  approved,  the  governing  board  of  the  city  or 
town  shall  determine  the  proportion  of  the  district's 
indebtedness,  if  any,  which  was  incurred  for  the 
construction  of  water  systems  and  the  proportion  which  was 
incurred  for  construction  of  sewage  disposal  systems.  The 
governing  board  shall  send  a  certified  copy  of  the 
determination  to  the  Local  Government  Commission  in  order 
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:  '  ,  '.       that  the  Commission  and  the  governing  body  of  the  merged 
'  ■ .  municipality    can    determine    the    net    debt   of   the    merged 

municipality  as  required  by  G.S.  159-55." 
Sec.  3.     Part  2  of  Article  2  of  Chapter    130A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"§    I30A-80.3.    Merger  of  district  with   contiguous  melropolitan   water 
district. 

(a)  A  sanitary  district  may  merge  with  a  contiguous,  but  not 
coterminous,  metropolitan  water  district  organized  under  Article  4  of 
Chapter  162A  of  the  General  Statutes  in  the  following  manner,  but 
only  if  the  metropolitan  water  district  has  no  outstanding  indebtedness: 

(1)  The  sanitary  district  board  and  the  district  board  of  the 
metropolitan  water  district  shall  resolve  that  it  is  advisable 
for  the  sanitary  district  and  the  metropolitan  water  district 
should  merge; 

(2)  If  the  sanitary  district  board  and  the  district  board  of  the 
:,.  metropolitan   water   district   resolve   that   it   is   advisable   to 

..     '       merge,  they  shall  call  a  public  hearing  on  the  merger.    Each 
'/'}         of  such  boards  shall  hold  a  public  hearing  on  the  question  of 
'  merger,  and  advertisement  of  the  public  hearing  shall  be 

published  at  least  10  days  before  the  public  hearing; 

(3)  After  the  public  hearing,  if  the  sanitary  district  board  and 
the  district  board  of  the  metropolitan  water  district  by 
resolution  approve  the  merger,  the  merger  shall  be  effective 
on  July  1  following  the  adoption  of  the  resolution; 

(4)  Upon  the  merger  of  a  sanitary  district  and  a  metropolitan 
:  water  district  pursuant  to  this  section,  the  sanitary  district 

shall    assume    all    obligations    of    the    metropolitan    water 
district,  and    the  metropolitan  water  district  shall  convey  all 
'}■'  property    rights   to   the   sanitary   district.    The    metropolitan 

V'\  water  district  shall  cease  to  exist  as  a  political  subdivision 

from  and  after  the  effective  date  of  the  merger.  After  the 
merger,  the  residents  of  the  metropolitan  water  district  enjoy 
all  of  the  benefits  of  the  sanitary  district  and  shall  assume 
their  share  of  the  obligations  of  the  sanitary  district.  All 
taxes  levied  and  collected  by  the  sanitary  district  from  and 
after  the  effective  date  of  the  merger  shall  be  levied  and 
collected  uniformly  in  all  the  territory  included  in  the 
enlarged  sanitary  district;  and 

(5)  Certified  copies  of  the  merger  resolutions  shall  be  filed  with 
the  Commission  for  Health  Services. 

(b)  At  the  same  time  as  approving  the  resolution  of  merger,  the 
district  board  of  the  metropolitan  water  district  shall  designate  by 
resolution  two  of  its  members  to  serve  on  an  expanded  sanitary  district 
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board  from  and  after  the  date  of  the  merger. 

(c)  If  the  sanitary  district  board  serves  staggered  four-year  terms, 
the  resolution  shall  designate  one  of  those  two  persons  to  serve  until 
the  organizational  meeting  after  the  next  election  of  a  sanitary  district 
board,  and  the  other  to  serve  until  the  organizational  meeting  after  the 
second  succeeding  election  of  a  sanitary  district  board.  Successors 
shall  be  elected  by  the  qualified  voters  of  the  sanitary  district  for  four- 
year  terms. 

(d)  If  the  sanitary  district  board  serves  nonstaggered  four-year 
terms,  or  serves  two-year  terms,  the  two  persons  shall  serve  until  the 
organizational  meeting  after  the  next  election  of  a  sanitary  district 
board.  Successors  shall  be  elected  by  the  qualified  voters  of  the 
sanitary  district  for  terms  of  the  same  length  as  other  sanitary  district 
board  members. 

(e)  When  a  sanitary  district  and  metropolitan  water  district  are 
merged  under  this  section,  the  sanitary  district  board  may  change  the 
name  of  the  sanitary  district.  Notice  of  such  name  change  shall  be 
filed  with  the  Commission  for  Health  Services." 

Sec.  4.  If  a  sanitary  district  and  a  city  or  town  were  merged  in 
any  election  conducted  prior  to  January  1.  1989.  under  G.S.  130A- 
80,  and  the  merger  did  not  qualify  under  that  section,  but  would  have 
been  permissible  under  G.S.  130A-80.2  as  enacted  by  Section  2  of 
this  act,  that  merger  is  in  all  respects  validated  and  confirmed. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

H.B.  595  CHAPTER  195 

AN  ACT  CONCERNING  THE  MANNER  OF  ELECTION  OF  THE 
BOARD  OF  COMMISSIONERS  OF  LEE  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      g!s.  153 A-60(4)  is  repealed. 
Sec.  2.     G.S.  153A-61  is  repealed. 
■    Sec.  3.     G.S.  153A-64  reads  as  rewritten: 
"  §  I53A-64.  Filing  results  of  election  copy  of  resolution. 

If  the  proposition  resolution  is  approved  under  G.S.  153A-61 , 
153A-60,  a  certified  true  copy  of  the  resolution  and  a  copy  of  the 
abstract  of  the  election  shall  be  filed  with  the  Secretary  of  State, 
Supreme  Court  Library,  and  with  the  Legislative  Library." 

Sec.  4.     G.S.  153A-58(3)  reads  as  rewritten: 
"  ^  I53A-58.  Optional  structures. 
A  county  may  alter  the  structure  of  its  board  of  commissioners  by 
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adopting  one  or  any  combination  of  the  options  prescribed  by  tliis 
section. 

(1)  Number  of  members  of  the  board  of  commissioners:  The 
board  may  consist  of  any  number  of  members  not  less  than 
three,  except  as  limited  by  subdivision  (2)d  of  this  section. 

(2)  Terms  of  office  of  members  of  the  board  of  commissioners:    • 
.,j.,i       a.    Members  shall  be  elected  for  two-year  terms  of  office. 

b.  Members  shall  be  elected  for  four-year  terms  of  office. 

c.  Members  shall  be  elected  for  overlapping  four-year 
terms  of  office. 

d.  The  board  shall  consist  of  an  odd  number  of  members, 
who  are  elected  for  a  combination  of  four-  and  two-year 
terms  of  office,  so  that  a  majority  of  members  is  elected 
each  two  years.  This  option  may  be  used  only  if  all 
members  of  the  board  are  nominated  and  elected  by  the 
voters  of  the  entire  county,  and  only  if  the  chairman  of 

r        the  board  is  elected  by  and  from  the  members  of  the 
board. 

(3)  Mode  of  election  of  the  board  of  commissioners: 

a.  The  qualified  voters  of  the  entire  county  shall  nominate 
all  candidates  for  and  elect  all  members  of  the  board. 

For  options  b,  c.  and  d,  the  county  shall  be  divided  into 
electoral  districts,  and  board  members  shall  be  apportioned 
to  the  districts  so  that  the  quotients  obtained  by  dividing  the 
population  of  each  district  by  the  number  of  commissioners 
apportioned  to  the  district  are  as  nearly  equal  as  practicable. 

b.  The  qualified  voters  of  each  district  shall  nominate 
candidates  and  elect  members  who  reside  in  the  district 
for  seats  apportioned  to  that  district;  and  the  qualified 
voters  of  the  entire  county  shall  nominate  candidates  and 
elect  members  apportioned  to  the  county  at  large,  if  any. 

c.  The  qualified  voters  of  each  district  shall  nominate 
candidates  who  reside  in  the  district  for  seats  apportioned 
to  that  district,  and  the  qualified  voters  of  the  entire 
county  shall  nominate  candidates  for  seats  apportioned  to 
the  county  at  large,  if  any;  and  the  qualified  voters  of  the 
entire  county  shall  elect  all  the  members  of  the  board. 

d.  Members  shall  reside  in  and  represent  the  districts 
according  to  the  apportionment  plan  adopted,  but  the 
qualified  voters  of  the  entire  county  shall  nominate  all 
candidates  for  and  elect  all  members  of  the  board. 

If  any  of  options  b.  c.  or  d  is  adopted,  the  board  shall 
divide  the  county  into  the  requisite  number  of  electoral 
districts  according  to  the  apportionment  plan  adopted,  and 
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shall  cause  a  delineation  of  the  districts  so  laid  out  to  be 
drawn  up  and  filed  as  required  by  G.S.   153A-20.  No  more 

than half  the  board  may  be  apportioned  to  the  count}'  at 

large. 

(4)  Selection  of  chairman  of  the  board  of  commissioners: 

a.  The  board  shall  elect  a  chairman  from  among  its 
membership  to  serve  a  one-year  term,  as  provided  by 
G.S.  153A-39. 

b.  The  chairmanship  shall  be  a  separate  office.  The 
qualified  voters  of  the  entire  county  nominate  candidates 
for  and  elect  the  chairman  for  a  two-  or  four-year  term. 

(5)  Manner  of  determining  results  of  the  primary: 

a.  As  provided  by  G.S.  163-1 1 1 . 

b.  When   more  than  one  person   is  seeking  election  to  a 
~    single   office,    the   candidate   who    receives   the   highest 

number  of  votes  shall  be  declared  the  nominee.  When 
more  persons  are  seeking  nomination  to  two  or  more 
offices  (constituting  a  group)  than  there  are  offices  to  be 
filled,  those  candidates  receiving  the  highest  number  of 
votes,  equal  in  number  to  the  number  of  offices  to  be 
filled,  shall  be  declared  the  nominee.  If  two  or  more 
candidates  receiving  the  highest  number  of  votes 
necessary  to  be  nominated  each  receive  the  same  number 
of  votes,  the  proper  party  executive  committee  shall, 
from  among  those  candidates  receiving  the  same  number 
of  votes,  select  the  party  nominee  in  accordance  with 
-  G.S.  163-114. 

c.  As    provided    by    G.S.     163-111,     except    that    some 
~    percentage  established  by  the  resolution  but  less  than  a 

majority  shall  be  sufficient  to  be  nominated  without 
another  candidate  having  the  right  to  call  for  a  second 
primary. 

(6)  Manner  of  voting  in  the  primary:  Each  voter  may  not  vote 
for  more  than  a  certain  number  of  candidates  in  the 
primary,  which  total  is  less  than  the  number  of  seats  to  be 
nominated. 

(7)  Manner  of  voting  in  the  general  election:  Each  voter  may 
not  vote  for  more  than  a  certain  number  of  candidates  in  the 
general  election,  which  total  is  less  than  the  number  of  seats 
to  be  elected." 

Sec.  5.  Before  adopting  any  resolution  under  Part  4  of  Article  4 
of  Chapter  153A  of  the  General  Statutes,  a  county  board  of 
commissioners  shall  hold  a  public  hearing  on  that  resolution,  and 
shall  publish  notice  of  the  hearing  at  least  10  days  before  it  is  held. 
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Sec.  6.     This  act  applies  to  Lee  County  only. 

Sec.  7.  This  act  is  effective  upon  ratification,  but  only  applies 
to  resolutions  approved  on  or  before  August  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  1st 
day  of  June,  1989. 

S.B.  28  CHAPTER  196 

AN  ACT  TO  ALLOW  THE  BOARD  OF  EQUALIZATION  AND 
REVIEW  TO  ADJOURN  ON  DECEMBER  1  IN  THE  YEAR  OF 
A  COUNTY  REVALUATION  OF  REAL  PROPERTY. 

The  General  Assembly  of  North  Carolina  enacts:      '' 
Section  1.      G.S.  105-322(e)  reads  as  rewritten: 
"(e)  Time  of  Meeting. 

Each  year  the  board  of  equalization  and  review  shall  hold  its  first 
meeting  not  earlier  than  the  first  Monday  in  April  and  not  later  than 
the  first  Monday  in  May.  Xhe^  In  years  in  which  a  county  does  not 
conduct  a  real  property  revaluation,  the  board  shall  complete  its  duties 
on  or  before  the  third  Monday  following  its  first  meeting  unless,  in  its 
opinion,  a  longer  period  of  time  is  necessary  or  expedient  to  a  proper 
execution  of  its  responsibilities.  In  no  event  shall  the  board  sit  later 
than  July  1  except  to  hear  and  determine  requests  made  under  the 
provisions  of  subdivision  (g)(2).  below,  when  such  requests  are  made 
within  the  time  prescribed  by  law.  In  the  year  in  which  a  county 
conducts  a  real  property  revaluation,  the  board  shall  complete  its 
duties  on  or  before  December  1,  except  that  it  may  sit  after  that  date 
to  hear  and  determine  requests  made  under  the  provisions  of 
subdivision  (g)(2),  below,  when  such  requests  are  made  within  the 
time  prescribed  by  law.  From  the  time  of  its  first  meeting  until  its 
adjournment,  the  board  shall  meet  at  such  times  as  it  deems 
reasonably  necessary  to  perform  its  statutory  duties  and  to  receive 
requests  and  hear  the  appeals  of  taxpayers  under  the  provisions  of 
subdivision  (g)(2),  below." 

Sec.  2.  This  act  shall  become  effective  for  taxable  years 
beginning  on  or  after  January  1,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

SB.  206  CHAPTER  197 

AN  ACT  TO  CHANGE  THE  JURISDICTION  OF  THE  MONROE 
ABC  LAW  ENFORCEMENT  OFFICER. 
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The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  The  third  sentence  of  Section  7  of  Chapter  541  of 
the  1963  Session  Laws,  as  amended  by  Chapter  165  of  the  1965 
Session  Laws,  reads  as  rewritten: 

"The  person  or  persons  so  appointed  shall,  after  taking  the  oath 
prescribed  by  law  for  peace  officers,  have  the  same  powers  and 
authorities  within  Union  Count}'  the  city  limits  of  the  City  of  Monroe 
as  other  peace  officers  or  the  Board  may  contract  for  law  enforcement 
pursuant  to  G.S.  18B-501(f)." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

SB.  214  CHAPTER  198 

AN    ACT    TO    EXEMPT    THE    TOWN    OF    WARSAW    FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  Town  of  Warsaw. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

SB.  223  CHAPTER  199 

AN    ACT    TO    INCREASE    THE    PERIOD    FOR    REGISTERING 
BIRTHS  AND  FETAL  DEATHS. 
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jy-ie  General  Assembly  of  North  Carolina  enacts:  ■     '■■''  ^■''■"'     ■  '  '  "'^ 

Section  1.  G.S.  130A-101(a)  reads  as  rewritten: 
"(a)  A  certificate  of  birth  for  each  live  birth,  regardless  of  the 
gestation  period,  which  occurs  in  this  State  shall  be  filed  with  the  local 
registrar  of  the  county  in  which  the  birth  occurs  within  -five  \0  days 
after  the  birth  and  shall  be  registered  by  the  registrar  if  it  has  been 
completed  and  filed  in  accordance  with  this  Article  and  the  rules." 

Sec.  2.     G.S.  130A- 101(b)  reads  as  rewritten:  '"'■   '■- 

"(b)  When  a  birth  occurs  in  a  hospital  or  other  medical  facility,  the 
person  in  charge  of  the  facility  shall  obtain  the  personal  data,  prepare 
the  certificate,  secure  the  signatures  required  by  the  certificate  and  file 
it  with  the  local  registrar.  The  physician  or  other  person  in  attendance 
shall  provide  the  medical  information  required  by  the  certificate  and 
shall  certify  the  facts  of  birth  within  live  _10  days  after  the  birth.  If  the 
physician  or  other  person  in  attendance  does  not  certify  the  facts  of 
birth  within  the  five-day  ten-day  period,  the  person  in  charge  of  the 
facility  may  complete  and  sign  the  certificate." 

Sec.  3.  G.S.  130A-1 14(a)  reads  as  rewritten: 
"(a)  Each  spontaneous  fetal  death  occurring  in  the  State  of  20 
completed  weeks  gestation  or  more,  as  calculated  from  the  first  day  of 
the  last  normal  menstrual  period  until  the  day  of  delivery,  shall  be 
reported  within  five  JIO  days  after  delivery  to  the  local  registrar  of  the 
county  in  which  the  delivery  occurred.  The  report  shall  be  made  on  a 
form  prescribed  and  furnished  by  the  State  Registrar."  -  ■        • 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  309         .  CHAPTER  200  ^  _ 

AN    ACT    TO    AMEND    THE    NORTH    CAROLINA    CONTROL 
SHARE  ACQUISITION  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  7A  of  Chapter  55  of  the  General  Statutes 
reads  as  rewritten: 

"ARTICLE  7 A. 
"Control  Share  Acquisitions.  '-"''''       '^'    '       ■' 

"  §  55-90.    Short  title  and  definitions. 

(a)  The  provisions  of  this  Article  shall  be  known  and  may  be  cited 
as  The  North  Carolina  Control  Share  Acquisition  Act. 

(b)  In  this  Article: 

(1)    'Beneficial  ownership"   of  shares  means  the  sole  or  shared 
ownership  of  any  shares  or  the  sole  or  shared  power  to  vote 
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any  shares  or  to  direct  the  exercise  of  voting  power  of  any 
shares,  whether  such  ownership  or  power  is  direct  or 
indirect  or  through  any  contract,  arrangement, 
understanding,  relationship  or  otherwise,  and  includes 
shares  beneficially  owned  by  any  person  acting  in  concert 
with  such  beneficial  owner  pursuant  to  any  contract, 
arrangement,  understanding,  relationship  or  otherwise. 
Notwithstanding  the  foregoing,  beneficial  ownership  does  not 
include  shares  acquired  in  the  ordinary  course  of  business 
for  the  benefit  of  others  in  good  faith  and  not  for  the 
purpose  of  circumventing  this  Article,  unless  the  acquiror  of 
such  shares  may  exercise  or  direct  the  exercise  of  voting  of 
such  shares  without  instruction  from  others. 

(2)  'Control  shares'  means  shares  of  an  issuing  public 
corporation  that  when  added  to  all  other  shares  of  the 
corporation  beneficially  owned  by  a  person  would  entitle 
(except  for  this  Article)  that  person  to  voting  power  in  the 
election  of  directors  that  is  equal  to  or  greater  than  any  of 
the  following  levels  of  voting  power: 

a.  One-fifth  of  all  voting  power. 

b.  One-third  of  all  voting  power.  - 

c.  A  majority  of  all  voting  power. 

(3)  'Control  share  acquisition"  means  the  acquisition  by  any 
person  of  beneficial  ownership  of  control  shares,  except  that 
the  acquisition  of  beneficial  ownership  of  any  shares  of  an 
issuing  public  corporation  does  not  constitute  a  control  share 
acquisition  if  the  acquisition  is  consummated  in  any  of  the 
following  circumstances: 

a.  Before  April  30,  1987. 

b.  Pursuant  to  a  contract  existing  before  April  30.  1987, 
with  either: 

(i)       The  issuing  public  corporation;  or 
(ii)      A  seller  of  such  shares  who  owned  such  shares 
before  April  30.  1987. 

c.  Pursuant  to  the  laws  of  descent  and  distribution. 

d.  Pursuant  to  the  satisfaction  of  a  pledge  or  other  security 
interest  created  in  good  faith  and  not  for  the  purpose  of 
circumventing  this  Article. 

e.  Pursuant  to  a  tender — offer,  merger  or  plan  of 
consolidation  effected  in  compliance  with  applicable  law, 
but  only  if  pursuant  to  an  agreement  of  merger  or 
consolidation  to  which  the  issuing  public  corporation  is  a 
party. 
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f.     Pursuant  to  the  sale  of  such  shares  by  the  issuing  public 

.  .  corporation  or  its  parent  or  subsidiary  corporation.    £op 

,  purposes  of  this  definition ^  shares  acquired  within  any 

consecutive  9Q-day  period  or  shares  acquired  pursuant  to 

-,    /  a  plan  to  make  a  control  share  acquisition  are  considered 

to  have  been  acquired  in  the  same  acquisition. 

£.  Pursuant  to  a  written  agreement  to  which  the  issuing 
public  corporation  is  a  party  that  permits  the  purchasers 
of  shares  from  the  issuing  public  corporation  or  its 
parent  or  subsidiary  corporation  also  to  purchase  in  any 
manner  within  90  days  before  or  after  the  purchase  from 
the  issuing  public  corporation  or  its  parent  or  subsidiary 
up  to  the  same  aggregate  number  of  shares  as  were  sold 
by  the  issuing  public  corporation  or  its  parent  or 
subsidiary  corporation. 

h_.  By  an  employee  benefit  plan  established  by  the  issuing 
public  corporation. 

L  Before  the  corporation  became  an  issuing  public 
corporation. 

For  purposes  of  this  definition,  shares  acquired  within  any 

consecutive  90-day  period  or  shares  acquired  pursuant  to  a 

plan  to  make  a  control  share  acquisition  are  considered  to 

have  been  acquired  in  the  same  acquisition. 

(4)  'Interested  shares"  means  the  shares  of  an  issuing  public 
corporation  beneficially  owned  by  any  of  the  following 
persons: 

a.  Any  person  who  has  acquired  or  proposes  to  acquire 
control  shares  in  a  control  share  acquisition. 

b.  Any  officer  of  the  issuing  public  corporation. 

c.  Any  employee  of  the  issuing  public  corporation  who  is 
also  a  director  of  the  corporation. 

(5)  'Issuing  public  corporation'  means  a  corporation  that: 
a.    Is  incorporated  under  the  laws  of: 

4*^ North   Carolina  and   has  substantial   assets  within 

North  Carolina:  or 
■(**) — Any  other  state  of  the  United  States ^  and: 

(A)   As  of  the  end  of  each  of  its  t\vo  most  recent 
fiscal  years  and  most  recent  fiscal  quarter  has 
,  more  than   forty  percent   (40%)  of  its   fixed 

assets   that  are   located   in   the   United   States 
located  within  North  Carolina;  and 
4B^ — More  than  fort^^  percent  (40%)  of  the  persons 
employed  by  such  corporation  in  the  United 
States  are  residents  of  North  Carolina: 
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Is  incorporated  under  the  laws  of  North  Carolina  and  has 
substantial  assets  within  North  Carolina, 

b.  Has  500  or  more  shareholders;  Has  a  class  of  shares 
'  registered  under  Section   12  of  the  Securities  Exchange 

Act  of  1934, 

c.  Has  its  principal  place  of  business  or  principal  office 
within  North  Carolina:  and 

d.  Has  either: 

(i)       More  than  ten  percent  (10%)  of  its  shareholders 

resident  in  North  Carolina;  or 
(ii)      More  than  ten  percent  (10%)  of  its  shares  owned 

by  North  Carolina  residents. 

(6)  The  residence  of  a  shareholder  is  presumed  to  be  the 
address  appearing  in  the  records  of  the  corporation. 

(7)  For  purposes  of  calculating  the  percentages  or  numbers 
described  in  subsection  (b)  (5)  of  this  section,  any  shares 
held  in  trust  or  by  a  nominee  shall  be  deemed  to  be  held  by 
the  beneficiaries  of  such  trust  or  by  the  beneficiaries  of  such 
shares  held  by  such  nominee. 

"^55-91.    Acquiring  person  statement. 

Any  person  who  has  made  a  control  share  acquisition  or  who  has 
made  a  bona  fide  written  offer  to  make  a  control  share  acquisition  may 
at  the  person's  election  deliver  an  acquiring  person  statement  to  the 
issuing  public  corporation  at  the  issuing  public  corporation's  principal 
office.  The  acquiring  person  statement  must  set  forth  all  of  the 
following: 

(1)  The  identity  of  the  acquiring  person  and  each  other 
beneficial  owner  of  shares  that  are  beneficially  owned  by  the 
acquiring  person. 

(2)  A  statement  that  the  acquiring  person  statement  is  given 
pursuant  to  this  Article. 

(3)  The  number  of  shares  of  the  issuing  public  corporation 
beneficially  owned  by  the  acquiring  person  and  each  other 
beneficial  owner  named  under  subsection  (a)  subdivision  (1) 
of  this  section. 

(4)  The  level  of  voting  power  above  which  the  control  share 
acquisition  falls  or  would,  if  consummated,  fall. 

(5)  If  the  control  share  acquisition  has  not  taken  place: 

a.  A  description   in  reasonable  detail  of  the  terms  of  the 
■  proposed  control  share  acquisition:  and 

b.  Representations  of  the  acquiring  person,  together  with  a 
statement  in  reasonable  detail  of  the  facts  upon  which 
they  are  based,  that  the  proposed  control  share 
acquisition,  if  consummated,  will  not  be  contrary  to  law. 
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,,    .  .       and  that  the  acquiring  person  has  the  financial  capacity 
to  maice  the  proposed  control  share  acquisition. 
"  §  55-92.    Meeting  of  shareholders. 

(a)  If  the  acquiring  person  so  requests  at  the  time  of  delivery  of  an 
acquiring  person  statement  and  gives  an  undertaking  to  pay  the 
corporation's  expenses  of  a  special  meeting,  within  10  days  after 
delivery  of  such  request  the  directors  of  the  issuing  public  corporation 
shall  call  a  special  meeting  of  shareholders  of  the  issuing  public 
corporation  for  the  purpose  of  considering  the  voting  rights  to  be 
accorded  the  control  shares  acquired  or  to  be  acquired  in  the  control 
share  acquisition. 

(b)  Unless  the  acquiring  person  agrees  in  writing  to  another  date, 
the  special  meeting  of  shareholders  shall  be  held  within  50  days  after 
the  receipt  by  the  issuing  public  corporation  of  the  request. 

(c)  If  no  request  is  made,  the  voting  rights  to  be  accorded  the 
control  shares  acquired  in  the  control  share  acquisition  shall  be 
considered  at  the  next  special  or  annual  meeting  of  shareholders. 

(d)  If  the  acquiring  person  so  requests  in  writing  at  the  time  of 
delivery  of  the  acquiring  person  statement,  the  special  meeting  must 
not  be  held  sooner  than  30  days  after  receipt  by  the  issuing  public 
corporation  of  the  acquiring  person  statement. 

"  §  55-93.    Notice. 

If  a  special  meeting  is  requested  pursuant  to  G.S.  55-92.  notice  of 
the  special  meeting  of  shareholders  shall  be  given  as  promptly  as 
reasonably  practicable  by  the  issuing  public  corporation.  Notice  of 
any  special  or  annual  meeting  at  which  the  voting  rights  of  control 
shares  are  to  be  considered  shall  be  given  to  all  shareholders  who  are 
entitled  to  vote  at  the  meeting  and  who  are  shareholders  of  record  as 
of  the  record  date  set  for  the  meeting,  and  to  all  holders  of  interested 
shares,  and  such  notice  must  include  or  be  accompanied  by  each  of 
the  following: 

(1)  A  copy  of  the  acquiring  person  statement  delivered  to  the 
issuing  public  corporation  pursuant  to  this  Article. 

(2)  A  statement  by  the  board  of  directors  of  the  issuing  public 
corporation,  authorized  by  a  majority  of  its  directors,  of  its 
position  or  recommendation,  or  that  it  is  taking  no  position 
or  making  no  recommendation,  with  respect  to  granting 
voting  rights  to  the  control  shares  acquired  or  proposed  to  be 
acquired  in  the  control  share  acquisition. 

(3)  If  the  shareholders  would  have  a  right  of  redemption  under 
G.S.  55-95.  a  statement,  displayed  with  reasonable 
prominence,  describing  such  right  and  advising  the 
shareholders  that  it  will  -be-  be  available  only  to  those  who 
give  the  written  notice  required  by  G.S.  55-95(b). 
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"  §  55-94.    Voting  rights. 

(a)  Control  shares  acquired  in  a  control  share  acquisition  shall 
have  no  voting  rights  unless  such  rights  are  granted  by  resolution 
adopted  by  the  shareholders  of  the  issuing  public  corporation. 

(b)  To  be  approved  under  this  section,  the  resolution  must  be 
adopted  by  the  affirmative  vote  of  the  holders  of  at  least  a  majority  of 
all  the  outstanding  shares  of  the  corporation  (not  including  interested 
shares)  entitled  to  vote  for  the  election  of  directors;  provided  that  if 
applicable  law  or  a  charter  or  bylaw  provision  adopted  by  the 
shareholders  before  the  occurrence  of  the  control  share  acquisition 
that  is  the  subject  of  the  vote  prescribes  voting  by  separate  classes  of 
shares,  the  resolution  must  also  be  adopted  by  the  affirmative  vote  of 
the  holders  of  at  least  a  majority  of  each  such  class  (but  excluding  in 
any  such  case  all  interested  shares);  and  provided  further  that  if 
applicable  law  or  a  charter  or  bylaw  provision  adopted  by  the 
shareholders  before  the  occurrence  of  the  control  share  acquisition 
that  is  the  subject  to  the  vote  prescribes  voting  by  shares  that  would 
not  otherwise  be  entitled  to  vote,  such  shares  shall  be  treated  solely  for 
purposes  of  this  section  as  shares  entitled  to  vote  for  directors  (but 
excluding  in  any  such  case  all  interested  shares). 

"  §  55-95.    Right  of  redemption  by  shareholders. 

(a)  Unless  otherwise  provided  in  the  charter  or  a  bylaw  of  the 
issuing  public  corporation  adopted  by  the  shareholders  before  a 
control  share  acquisition  has  occurred  and  subject  to  G.S.  55-52(e),  if 
control  shares  acquired  in  a  control  share  acquisition  are  accorded 
voting  rights  and  the  holders  of  the  control  shares  have  a  majority  of 
all  voting  power  for  the  election  of  directors,  all  shareholders  of  the 
issuing  public  corporation  (other  than  holders  of  control  shares)  have 
rights  as  prescribed  in  this  section  to  have  their  shares  redeemed  by 
the  corporation  at  the  fair  value  of  those  shares  as  of  the  day  prior  to 
the  date  on  which  the  vote  was  taken  under  G.S.  55-94. 

(b)  If  the  notice  of  meeting  at  which  voting  rights  are  accorded  to 
control  shares  contains  the  statement  required  by  G.S.  55-93(3),  a 
shareholder  will  not  have  any  right  of  redemption  under  this  section 
unless  he  gives  to  the  corporation,  prior  to  or  at  the  meeting  of 
shareholders  at  which  the  voting  rights  to  be  accorded  to  control 
shares  are  considered,  written  notice  that  if  voting  rights  are  accorded 
to  such  shares  he  may  ask  for  the  redemption  of  his  shares  hereunder. 

(c)  As  soon  as  practicable  after  control  shares  held  by  persons 
having  a  majority  of  all  voting  power  for  the  election  of  directors  have 
been  accorded  voting  rights,  the  board  of  directors  shall  cause  a  notice 
to  be  sent  to  all  shareholders  of  the  corporation  advising  them  of  the 
facts  and  that  if  they  gave  the  notice  required  by  subsection  (b)  of  this 
section  they  may  have  rights  to  have  their  shares  redeemed  at  the  fair 
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value  of  those  shares  pursuant  to  this  section.  v    ,.  i    .■ '     *  '  ^"     if-  " 

(d)  Within  30  days  after  the  date  on  which  a  shareholder  receives 
such  notice,  such  shareholder  may  make  written  demand  on  the 
corporation  for  payment  of  the  fair  value  of  his  shares,  and  after  such 
demand,  if  such  shareholder  has  complied  with  the  notice  requirement 
in  subsection  (b)  of  this  section,  the  corporation  shall  redeem  his 
shares  at  their  fair  value  within  30  days  after  the  date  on  which  the 
corporation  receives  such  shareholder's  written  demand  for  payment. 

(e)  As  used  in  this  section,  'fair  value'  means  a  value  not  less  than 
the  highest  price  paid  per  share  by  the  acquiring  person  in  the  control 
share  acquisition. 

"  §  55-96, — Inconsistent  regulation, 

If  any  jurisdiction  under  the  laws  of  which  a  foreign  corporation  is 
organized  adopts — any  law  containing  provisions  that  are  expressly 
inconsistent  with  the  provisions  of  this  Article  as  applicable  to  such 
foreign  corporation,  the  provisions  of  this  Article  shall  be  inapplicable 
to  such  foreign  corporation  to  the  extent  necessary  to  resolve  such 
inconsistency. 
"  §  55-97.    Severability. 

If  any  provision  or  clause  of  this  Article  or  application  thereof  to 
any  person  or  circumstance  is  held  invalid,  such  invalidity  shall  not 
affect  other  provisions  or  applications  of  this  Article  that  can  be  given 
effect  without  the  invalid  provision  or  application,  and  to  this  end  the 
provisions  of  this  Article  are  declared  to  be  severable.  !'  v.'! 

"  §  55-98.    Effect  on  existing  law. 

Nothing  in  this  Article  shall  be  construed  to  modify  in  any  manner 
the  provisions  or  applicability  of  Article  7  of  this  Chapter. 
"^55-98.1.    Exemptions. 

The  provisions  of  this  Article  shall  not  be  applicable  to  any 
corporation  if.  on  or  before  the  ninetieth  (90th)  calendar  day  after 
August  12.  1987  September  30.  1990.  or  such  earlier  date  as  may  be 
irrevocably  established  by  resolution  of  the  board  of  directors,  or  at 
any  time  before  the  corporation  becomes,  or  after  it  ceases  to  be,  an 
issuing  public  corporation,  the  board  of  directors  adopts  a  bylaw 
stating  that  the  provisions  of  this  Article  shall  not  be  applicable  to  the 
corporation:  or.  in  the  case  of  a  corporation  formed  after  August  12, 
1987,  its  initial  articles  of  incorporation  provide  that  this  Article  shall 
not  be  applicable  to  the  corporation.  Neither  adoption  nor  failure  to 
adopt  such  a  bylaw  or  provision  shall  constitute  grounds  for  any  cause 
of  action  against  the  corporation,  or  any  officer  or  director  of  the 
corporation." 

Sec.  2.     Section   2   of  Chapter    182   of  the    1987   Session   Laws 
reads  as  rewritten: 

"Sec.   2.      This  act  is  effective  upon   ratification,   but  shall  expire 
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June  30.  1989." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  351  CHAPTER  201 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
GREENVILLE  TO  PROVIDE  THAT  THE  CITY  COUNCIL 
SHALL  APPOINT  THE  CITY  CLERK. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The    Charter    of    the    City    of    Greenville,    being 
Chapter   272.    Session    Laws    of    1981.    is    amended    by   adding   the 
following  new  section: 
"Section  4.6.  City  Clerk. 

The  City  Council  shall  appoint  a  city  clerk  to  perform  the  duties  of 
city  clerk  as  described  by  law." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

S.B.  407  CHAPTER  202 

AN  ACT  TO  ANNEX  CERTAIN  DESCRIBED  TERRITORY  TO 
THE  CITY  OF  ASHEBORO. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  corporate  limits  of  the  City  of  Asheboro  are 
extended  to  include  the  following  described  areas: 
TRACT    NO.     1    -    Lying    and    being    in    Cedar    Grove    Township, 
Randolph  County.  North  Carolina: 

BEGINNING  at  an  iron  pipe  marking  McDaniel's  southernmost 
corner  in  the  line  of  the  City  of  Asheboro  property;  thence  North  39 
degrees  41  minutes  East  994.47  feet  along  McDaniel's  line  to  an  iron 
pipe;  thence  North  22  degrees  05  minutes  East  191.01  feet  to  an  iron 
pipe;  thence  South  67  degrees  55  minutes  East  600.00  feet  to  an  iron 
pipe;  thence  South  22  degrees  05  minutes  West  880.00  feet  along 
Mrs.  W.  G.  Kinney's  line  to  an  iron  pipe;  thence  North  89  degrees 
47  minutes  East  201.97  feet  along  Kinney's  line  to  an  iron  pipe; 
thence  South  22  degrees  05  minutes  West  1152.87  feet;  thence  South 
57  degrees  13  minutes  West  266.70  feet;  thence  South  0  degrees  58 
minutes  West  539.21  feet  to  a  stone:  thence  South  3  degrees  56 
minutes  West  1468.27  feet  to  a  stone.  York's  corner;  thence  South  89 
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degrees  28  minutes  West  326.82  feet  along  York's  line  to  an  oak 
stump;  thence  South  1  degree  54  minutes  West  537.48  feet  along 
York's  line  to  an  iron  pipe  in  the  former  J.  H.  Wrape  line  (now  the 
City  of  Asheboro);  thence  North  61  degrees  21  minutes  West  576.26 
feet  along  the  former  J.  H.  Wrape  line  to  an  iron  pipe;  thence  South 
22  degrees  05  minutes  West  1638.00  feet  along  the  former  J.  H. 
Wrape  line  to  an  iron  pipe;  thence  North  67  degrees  55  minutes  West 
600.00  feet  to  an  iron  pipe;  thence  North  22  degrees  05  minutes  East 
760.42  feet  to  an  iron  pipe;  thence  North  89  degrees  34  minutes  West 
106.18  feet  to  an  iron  pipe;  thence  North  13  degrees  40  minutes  East 
1025.22  feet  along  Walker's  line  to  an  iron  pipe;  thence  North  8 
degrees  10  minutes  East  2065.76  feet  along  Walker's  line  to  an  iron 
pipe;  thence  South  86  degrees  39  minutes  East  471.28  feet  to  an  iron 
pipe;  thence  North  22  degrees  05  minutes  East  1247.04  feet  to  the 
point  and  place  of  Beginning.  Containing  155.35  acres. 
TRACT  NO.  2  -  Lying  and  being  in  Concord  Township,  Randolph 
County,  North  Carolina: 

BEGINNING  at  an  axle  marking  a  corner  of  the  City  of  Asheboro  in 
the  Alton  H.  Kearns  Estate  line,  said  beginning  point  being  the 
former  northeast  corner  of  Joe  Thomas  and  having  N.  C.  Grid 
Coordinates  of  Y  -  704.409.742  and  X  -  1.712.039.253;  thence  from 
said  beginning  point  North  29  degrees  20  minutes  15  seconds  East 
696.18  feet  to  an  iron  pipe;  thence  North  48  degrees  46  minutes  26 
seconds  East  204.05  feet;  thence  North  40  degrees  28  minutes  37 
seconds  East  41.38  feet  to  an  iron  pipe;  thence  North  40  degrees  28 
minutes  37  seconds  East  21 1 .64  feet  to  an  iron  pipe;  thence  North  40 
degrees  16  minutes  00  seconds  East  222.95  feet  to  an  iron  pipe; 
thence  North  36  degrees  30  minutes  18  seconds  East  255.12  feet  to  an 
iron  pipe;  thence  North  36  degrees  59  minutes  11  seconds  East 
134.71  feet  to  an  iron  pipe;  thence  South  43  degrees  51  minutes  05 
seconds  East  408.00  feet;  thence  South  02  degrees  00  minutes  15 
seconds  West  158.51  feet;  thence  South  02  degrees  00  minutes  15 
seconds  West  942.13  feet  along  the  Hammond  property  line  to  an  iron 
pipe;  thence  North  86  degrees  44  minutes  27  seconds  West  622.36 
feet;  thence  South  02  degrees  37  minutes  16  seconds  East  420.89  feet 
to  a  nail  in  N.  C.  Secondary  Road  No.  1314;  thence  North  84 
degrees  55  minutes  27  seconds  West  340.59  feet  to  an  iron  pipe  in  the 
south  right  of  way  line  of  said  road;  thence  the  following  courses  and 
distances  along  said  road:  North  02  degrees  12  minutes  16  seconds 
East  26.86  feet,  North  68  degrees  27  minutes  30  seconds  West  26.19 
feet.  North  69  degrees  29  minutes  08  seconds  West  114.19  feet, 
North  85  degrees  37  minutes  01  second  West  54.51  feet.  South  81 
degrees  38  minutes  03  seconds  West  51.74  feet  and  South  53  degrees 
28   minutes    14  seconds  West  50.84  feet;   thence  leaving  said  road 
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North  66  degrees  42  minutes  24  seconds  West  130.08  feet  to  an  iron 
pipe;  thence  North  40  degrees  22  minutes  09  seconds  West  176.03 
feet;  thence  North  06  degrees  47  minutes  15  seconds  East  100.34 
feet;  thence  North  31  degrees  15  minutes  31  seconds  East  73.64  feet; 
thence  South  64  degrees  10  minutes  02  seconds  East  135.66  feet 
along  the  Alton  H.  Kearns  Estate  line  to  the  Beginning.  Containing 
30.797  acres. 

Sec.  2.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  412  CHAPTER  203 

AN    ACT    CHANGING    THE    METHOD    OF    ELECTING    THE 
SMITHFIELD  TOWN  COUNCIL. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  6  of  Chapter  219  of  the  Private  Laws  of 
1911.  the  Charter  of  the  Town  of  Smithfield.  as  amended  by  Chapter 
46,  Private  Laws  of  1915,  Chapter  36.  Private  Laws  of  1933.  Chapter 
949.  Session  Laws  of  1953.  Chapter  56,  Session  Laws  of  1959,  and 
Chapter  944.  Session  Laws  of  1961.  is  rewritten  to  read  as  follows: 

"Sec.  6.  (a)  The  town  officials  of  Smithfield  shall  consist  of  a 
mayor  and  town  council,  elected  as  provided  in  this  section.  All 
elections  shall  be  conducted  according  to  the  nonpartisan  plurality 
method  of  election.  Elections  shall  be  held  in  odd-numbered  years  at 
the  time  and  in  the  manner  provided  by  State  law,  and  the  persons 
elected  shall  take  office  according  to  State  law. 

(b)  The  mayor  shall  be  elected  by  all  the  voters  of  the  town  every 
two  years. 

(c)  The  town  council  shall  consist  of  seven  members.  One 
member  each  shall  be  elected  from  the  three  districts  described  in 
subsection  (g),  and  four  shall  be  elected  from  the  town  at-large. 

(d)  In  1989  and  every  four  years  thereafter  one  member  shall  be 
elected  from  each  of  the  three  districts.  In  each  election  for  a  district 
seat  only  the  voters  residing  in  the  district  shall  be  eligible  to  vote  for 
that  office,  and  only  persons  residing  in  the  district  shall  be  eligible  to 
be  candidates  for  the  seat  representing  that  district. 

(e)  In  1991  and  every  four  years  thereafter  the  four  at-large 
council  members  shall  be  elected.  All  candidates  for  the  at-large 
positions  shall  be  listed  together  on  a  single  ballot,  and  each  voter 
shall  be  entitled  to  vote  for  as  many  candidates  as  there  are  offices  to 
be  filled.  All  voters  shall  be  eligible  to  vote  in  elections  for  at-large 
seats,  and  persons  residing  anywhere  in  the  town  may  be  candidates 
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for  such  offices. 

(f)  If  a  vacancy  occurs  in  the  office  of  mayor,  the  town  council 
shall  appoint  a  replacement  to  serve  the  remainder  of  the  unexpired 
term.  If  a  vacancy  occurs  on  the  town  council,  the  remaining 
members  of  the  council  shall  appoint  a  replacement  to  serve  the 
remainder  of  the  unexpired  term.  If  the  appointment  is  to  a  vacancy 
in  a  district  seat,  the  person  appointed  must  reside  in  the  district. 
Persons  appointed  to  vacancies  in  the  office  of  mayor  or  any  of  the  at- 
large  seats  on  the  town  council  may  reside  anywhere  in  town. 

(g)  The  three  districts  are: 

District  1  --  The  areas  of  satellite  annexation  south  and  east  of 
town  (the  areas  encompassing  the  Meadows  Mobile  Home  Park 
and  the  Log  Cabin  Restaurant  and  Motel)  plus  the  portion  of 
the  town  included  within  the  following  line  running  clockwise 
from  the  intersection  of  Highway  301  with  the  southern  town 
limits:  Northeast  along  Highway  301  to  a  point  midway 
between  Booker  Dairy  Road  and  Pine  Street,  then  north  from 
that  point  (running  parallel  to  Booker  Dairy  Road)  to  the  town 
limits  (excluding  all  residences  on  Booker  Dairy  Road  from 
this  district),  then  clockwise  from  that  point  along  the  town 
limits  to  the  starting  point. 

District  2  --  The  portion  of  the  town  included  within  the 
following  line  running  clockwise  from  the  intersection  of 
Highway  301  with  the  southern  town  limits:  Clockwise  along 
the  town  limits  to  a  point  on  the  Neuse  River  opposite  Davis 
Street,  then  directly  from  that  point  to  Davis  Street,  then 
southeast  along  Davis  Street  to  Third  Street,  then  south  along 
Third  Street  to  Lee  Street,  then  southeast  along  Lee  Street  to 
Highway  301  (Eighth  Street),  then  southwest  along  Highway 
301  to  the  starting  point. 

District  3  --  The  area  of  satellite  annexation  encompassing 
Sunset  Memorial  Park  plus  the  portion  of  the  town  included 
within  the  following  line  running  counterclockwise  from  the 
intersection  of  Lee  Street  and  Highway  301  (Eighth  StreeO: 
Northeast  along  Highway  301  to  a  point  midway  between 
Booker  Dairy  Road  and  Pine  Street,  then  north  from  that  point 
(running  parallel  to  Booker  Dairy  Road)  to  the  town  limits 
(including  all  residences  on  Booker  Dairy  Road  within  this 
district),  then  counterclockwise  along  the  town  limits  to  a  point 
on  the  Neuse  River  opposite  Davis  Street,  then  directly  from 
that  point  to  Davis  Street,  then  southeast  along  Davis  Street  to 
Third  Street,  then  south  along  Third  Street  to  Lee  Street,  then 
southeast  along  Lee  Street  to  the  starting  point  at  the 
intersection  of  Lee  Street  and  Highway  301  (Eighth  Street). 
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(h)  The  Sniithfleld  Town  Council  shall  review  the  population  of  the 
three  districts  after  each  federal  decennial  census  to  determine  whether 
the  districts  meet  the  constitutional  requirements  for  equal  population. 
If  necessary  to  comply  with  such  requirements,  the  town  council  may 
alter  the  district  boundaries  by  adoption  of  an  ordinance.  The  new 
boundaries  shall  be  applicable  to  district  elections  held  after  the 
adoption  of  the  ordinance.  A  council  member  who  has  been  elected 
from  a  district  may  serve  the  remainder  of  the  term  to  which  elected 
even  if  the  boundaries  for  the  district  are  altered  so  as  to  place  the 
member  in  a  different  district,  so  long  as  the  member  continues  to 
reside  in  the  district  as  it  was  constituted  at  the  time  of  election." 

Sec.  2.  Following  the  1989  town  election,  the  four  incumbent 
members  of  the  town  council  whose  terms  do  not  expire  until  1991 
shall  be  designated  as  the  four  at-large  members  for  the  remainder  of 
their  terms. 

Sec.  3.  The  following  sections  of  Chapter  219  of  the  Private 
Laws  of  1911  are  repealed:  Sections  3.  10.  15.  16.  and  17.  Also 
repealed  are  the  following  local  acts  which  previously  amended  Section 
6  of  Chapter  219  of  the  Private  Laws  of  191 1:  Section  1  of  Chapter 
46  of  the  Private  Laws  of  1915:  Private  Laws  of  1933,  Chapter  36; 
Session  Laws  of  1953.  Chapter  949;  Session  Laws  of  1959,  Chapter 
56;  Session  Laws  of  1961.  Chapter  944. 

Sec.  4.  This  act  is  effective  upon  ratification  and  shall  apply  to 
the  1989  and  subsequent  elections. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  415  CHAPTER  204 

AN    ACT    TO    TRANSFER    RULEMAKING    AUTHORITY  FOR 

PUBLIC     HEALTH     NUTRITION     PROGRAMS     FROM  THE 

DEPARTMENT       OF       HUMAN       RESOURCES       TO  THE 
COMMISSION  FOR  HEALTH  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  130A-361  reads  as  rewritten: 
"§  I30A-361.  Department  to  establish  nutrition  program. 

(a)  The  Department  shall  establish  and  administer  a  nutrition 
program  to  promote  the  public  health  by  achieving  and  maintaining 
optimal  nutritional  status  in  the  population  through  activities  such  as 
nutrition  screening  and  assessment:  dietary  counseling  and  treatment; 
nutrition  education:  follow-up:  referral:  and  the  direct  provision  of 
food.  The  program  shall  also  include,  but  not  be  limited  to. 
establishing  policies  and  standards  for  nutritional  practices:  monitoring 
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and  surveillance  of  nutritional  status;  promoting  interagency 
cooperation,  professional  education  and  consultation;  providing 
technical  assistance;  conducting  and  supporting  field  research; 
providing  direct  care;  and  advising  State  and  private  institutions  and 
other  State  agencies  and  departments  in  the  establishment  of  food, 
nutrition  and  food  service  management  standards. 

(b)  The  Department  Commission  for  Health  Services  shall  adopt 
rules  necessary  to  implement  the  program." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  442  CHAPTER205 

AN    ACT    TO    EXEMPT    THE    TOWN    OF    ROSE    HILL   FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  I60A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  Town  of  Rose  Hill. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989.  .    -.     ,, 

S.B.  501  ,:       CHAPTER  206         .[  /■:^.::---   ^...\.._''^:,,,^, 

AN    ACT    TO    AMEND    THE    POSTASSESSMENT    INSURANCE 
GUARANTY  ASSOCIATION  ACT.  .     ,    . ,  ,.,-, 

The  General  Assembly  of  North  Carolina  enacts:  ?       .    •       .    - 
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Section  1.      G.S.  58-155.43  reads  as  rewritten: 
"§  58-155.43.  Scope. 

This  Article  shall  apply  to  all  kinds  of  direct  insurance,  except  life, 
annuities,  title,  su^e^y.  accident  and  health,  credit,  mortgage  guarant>y, 
ocean  marine,  and  workmen's  compensation  and  employer's  liabilitA,^ 
insurance  but  shall  not  be  applicable  to: 

(1)      Life,  annuity,  accident  and  health  or  disability  insurance; 
"(2)      Mortgage  guaranty,   financial  guaranty  or  other  forms  of 

insurance  offering  protection  against  investment  risks; 
(3)      Fidelity  or  surety  bonds,  or  any  other  bonding  obligations; 
"(4)      Credit     insurance,     vendors'     single     interest     insurance, 
collateral   protection    insurance,    or   any   similar   insurance 
protecting    the    interests    of   a    creditor    arising    out    of   a 
creditor-debtor  transaction; 

(5)  Insurance  of  warranties  or  service  contracts; 

(6)  Title  insurance; 

(7)  Ocean  marine  insurance; 

JS)      "Workers'  compensation  and  employers'  liability  insurance; 

"(9)  Any  transaction  or  combination  of  transactions  between  a 
person  (including  affiliates  of  such  person)  and  an  insurer 
(including  affiliates  of  such  insurer)  which  involves  the 
transfer  of  investment  or  credit  risk  unaccompanied  by 
transfer  of  insurance  risk; 

(10)  Insurance  written  on  a  retroactive  basis  to  cover  known  or 
unknown  losses  which  have  resulted  from  an  event  with 
respect  to  which  a  claim  has  already  been  made,  and  the 
claim  is  known  to  the  insurer  at  the  time  the  insurance  is 
bound." 

Sec.  2.     G.S.  58-155.45  reads  as  rewritten: 
"§  58-155.45.  DefinUiom.  -       . 

As  used  in  this  Article: 

(1)  'Account'  means  any  one  of  the  two  accounts  created  by 
G.S.  58-155.46. 

(la)     'Affiliate'    means    a    person    who   directly,    or    indirectly, 

through  one  or  more  intermediaries,  controls,  is  controlled 

.  by,  or  is  under  common  control  with  an  insolvent  insurer 

on  December  31   of  the  year  next  preceding  the  date  the 

insurer  becomes  an  insolvent  insurer. 

(2)  'Association'  means  the  North  Carolina  Insurance 
Guaranty  Association  created  under  G.S.  58-155.46. 

(2a)  'Claimant'  means  any  insured  making  a  first  party  claim  or 
any  person  instituting  a  liability  claim;  provided  that  no 
person  who  is  an  affiliate  of  the  insolvent  insurer  may  be  a 
claimant. 
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(3)  'Commissioner'  means  the  Commissioner  of  Insurance  of 
North  Carolina. 

(3a)     'Control'   means  the  possession,  direct  or  indirect,  of  the 
power  to  direct  or  cause  the  direction  of  the  management 
:v  and  policies  of  a  person,  whether  through  the  ownership  of 

voting  securities,  by  contract  other  than  a  commercial 
contract  for  goods  or  non  management  services,  or 
otherwise,  unless  the  power  is  the  result  of  an  official 
position  with  or  corporate  office  held  by  the  person. 
Control  shall  be  presumed  to  exist  if  any  person,  directly  or 
■":'  indirectly  owns,  controls,  holds  with  the  power  to  vote,  or 

holds  proxies  representing  ten  percent  (10%)  or  more  of 
the  voting  securities  of  any  other  person.  This 
presumption  may  be  rebutted  by  a  showing  that  control 
does  not  exist  in  fact. 

(4)  'Covered  claim'  means  an  unpaid  claim,  including  one  of 
unearned  premiums,  which  is  in  excess  of  fifty  dollars 
($50.00)  and  arises  out  of  and  is  within  the  coverage  and 
not  in  excess  of  the  applicable  limits  of  an  insurance  policy 
to  which  this  Article  applies  as  issued  by  an  insurer,  if 
such  insurer  becomes  an  insolvent  insurer  after  the 
effective  date  of  this  Article  and  (i)  the  claimant  or  insured 
is  a  resident  of  this  State  at  the  time  of  the  insured  event, 
provided  that  for  entities  other  than  an  individual,  the 
residence  of  a  claimant  or  insured  is  the  state  in  which  its 
principal  place  of  business   is  located  at  the  time  of  the 

■  insured  event:  or  (ii)  the  property  from  which  the  claim 

arises  is  permanently  located  in  this  State.  'Covered  claim' 
shall  not  include  any  amount  awarded  as  punitive  or 
exemplary  damages;  sought  as  a  return  of  premium  under 
any  retrospective  rating  plan;  or  due  any  reinsurer, 
insurer,  insurance  pool,  or  underwriting  association,  as 
subrogation  or  contribution  recoveries  or  otherwise. 

(5)  'Insolvent  insurer"  means  (i)  an  insurer  licensed  and 
authorized  to  transact  insurance  in  this  State  either  at  the 
time  the  policy  was  issued  or  when  the  insured  event 
occurred  and  (ii)  determined  to  be  insolvent  against  whom 
an  order  of  liquidation  with  a  finding  of  insolvency  has 
been  entered  after  the  effective  date  of  this  Article  by  a 
court  of  competent  jurisdiction  in  the  insurer's  state  of 
domicile  or  of  this  State  under  the  provisions  of  G.S. 
58-155.11.  and  which  order  of  liquidation  has  not  been 
stayed  or  been  the  subject  of  a  writ  of  supersedeas  or  other 
comparable  order. 
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(6)  'Member  insurer"  means  any  person  who  (i)  writes  any 
kind  of  insurance  to  wiiich  this  Article  applies  under  G.S. 
58-155.43.  including  the  exchange  of  reciprocal  or 
interinsurance  contracts,  and  (ii)  is  licensed  and  authorized 
to  transact  insurance  in  this  State. 

(7)  'Net  direct  written  premiums"  means  direct  gross  premiums 
written  in  this  State  on  insurance  policies  to  which  this 
Article  applies,  less  return  premiums  thereon  and  dividends 
paid  or  credited  to  policyholders  on  such  direct  business. 
'Net  direct  written  premiums"  does  not  include  premiums 
on  contracts  between  insurers  or  reinsurers. 

(8)  'Person'  means  any  individual,  corporation,  partnership, 
association  or  voluntary  organization. 

(9)  'Policyholder"  means  the  person  to  whom  an  insurance 
policy  to  which  this  Article  applies  was  issued  by  an 
insurer  which  has  become  an  insolvent  insurer." 

Sec.  3.     G.S.  58-155.48  reads  as  rewritten: 

§  58-155.48.  Powers  and  dulies  of  the  Association. 
(a)  The  Association  shall: 

(1)  Be  obligated  to  the  extent  of  the  covered  claims  existing 
prior  to  the  determination  of  insolvency  and  arising  within 
30  days  after  the  determination  of  insolvency,  or  before  the 
policy  expiration  date  if  less  than  30  days  after  the 
determination,  or  before  the  insured  replaces  the  policy  or 
causes  its  cancellation,  if  he  does  so  within  30  days  of  the 
determination,   but  such  obligation   shall   include  only  that 

;  amount    of   each    covered    claim    which.       This    obligation 

includes  only  the  amount  of  each  covered  claim  that  is  in 
excess  of  fifty  dollars  ($50.00)  and  is  less  than  three 
hundred  thousand  dollars  ($300,000).  However,  the 
Association  has  no  obligation  to  pay  a  claimant's  covered 
claim,  if: 

a.  The  insured  had  primary  coverage  at  the  time  of  the 
Toss  with  a  solvent  insurer  equal  to  or  in  excess  of  three 
hundred  thousand  dollars  ($300.000)  and  applicable  to  the 
claimant's  loss:  or 

b.  The  insured's  coverage  is  written  subject  to  a  self- 
Insured  retention  equal  to  or  in  excess  of  three  hundred 
thousand  dollars  ($300.000). 

If  the  primary  coverage  or  the  self-insured  retention  is  less 
than    three    hundred    thousand    dollars     ($300.000).     the 
Association's  obligation   to  the  claimant  is   reduced  by  the 
coverage  and  the  retention. 
In    no    event    shall    the    Association     be    obligated    to    a 

451 


CHAPTER  206  Session  Laws  -  1989 

-;  policyholder  or  claimant  in  an  amount  in  excess  of  the 
obligation  of  the  insolvent  insurer  under  the  policy  from 
which  the  claim  arises.  Notwithstanding  any  other  provision 
of  this  Article,  a  covered  claim  shall  not  include  any  claim 
filed  with  the  Association  after  the  final  date  set  by  the  court 

:,  for  the  filing  of  claims  against  the  liquidator  or  receiver  of 
an  insolvent  insurer. 

(2)  Be  deemed   the   insurer  to  the  extent  of  the  Association's 
,  ,,    :        obligation  on   the  covered  claims  and  to  such  extent  shall 

have  all  rights,  duties,  and  obligations  of  the  insolvent 
insurer  as  if  the  insurer  had  not  become  insolvent. 
However,  the  Association  has  the  right  but  not  the  obligation 
to  defend  an  insured  who  is  not  a  resident  of  this  State  at  the 
,  time  of  the  insured  event  unless  the  property  from  which  the 
claim  arises  is  permanently  located  in  this  State  in  which 
instance  the  Association  does  have  the  obligation  to  defend 
the  matter  in  accordance  with  policy." 

(3)  Allocate  claims  paid  and  expenses  incurred  among  the  two 
accounts  separately,  and  assess  member  insurers  separately 
for  each  account  amounts  necessary  to  pay  the  obligation  of 
the  Association  under  subsection  (a)  above  subsequent  to  an 
insolvency,  the  expenses  of  handling  covered  claims 
subsequent  to  an  insolvency,  the  cost  of  examinations  under 
G.S.    58-155.53    and    other    expenses    authorized    by    this 

j.  Article.  The  assessments  of  each  member  insurer  shall  be  in 
the  proportion  that  the  net  direct  written  premiums  of  the 
member  insurer  for  the  preceding  calendar  year  on  the  kinds 
of  insurance  in  the  account  bears  to  the  net  direct  written 
'  premiums  of  all  member  insurers  for  the  preceding  calendar 
year  on  the  kinds  of  insurance  in  the  account;  provided,  for 
purposes  of  assessment  only,  premiums  otherwise  reportable 
by  a  servicing  insurer  under  any  plan  of  operation  approved 
by  the  Commissioner  of  Insurance  under  Articles  18A  or 
18B  of  this  Chapter  shall  not  be  deemed  to  be  the  net  direct 
written  premiums  of  such  servicing  insurer  or  association, 
but  shall  be  deemed  to  be  the  net  direct  written  premiums  of 
the  individual  insurers  to  the  extent  provided  for  in  any  such 
plan  of  operation.  Each  member  insurer  shall  be  notified  of 
the  assessment  not  later  than  30  days  before  it  is  due.  No 
member  insurer  may  be  assessed  in  any  year  on  any  account 
an  amount  greater  than  two  percent  (2%)  of  that  member 
insurer's  net  direct  written  premiums  for  the  preceding 
calendar  year  on  the  kinds  of  insurance  in  the  account.  If 
the  maximum  assessment,  together  with  the  other  assets  of 
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the  Association  in  any  account,  does  not  provide  in  any  one 
year  in  any  account  an  amount  sufficient  to  mai<e  all 
necessary  payments  from  that  account,  the  funds  available 
shall  be  prorated  and  the  unpaid  portion  shall  be  paid  as 
soon  thereafter  as  funds  become  available.  The  Association 
may  exempt  or  defer,  in  whole  or  in  part,  the  assessment  of 
any  member  insurer,  if  the  assessment  would  cause  the 
member  insurer's  financial  statement  to  reflect  amounts  of 
capital  or  surplus  less  than  the  minimum  amounts  required 
for  a  certificate  of  authority  by  any  jurisdiction  in  which  the 
member  insurer  is  authorized  to  transact  insurance.  Each 
member  insurer  may  set  off  against  any  assessment, 
authorized  payments  made  on  covered  claims  and  expenses 
incurred  in  the  payment  of  such  claims  by  the  member 
insurer  if  they  are  chargeable  to  the  account  for  which  the 
assessment  is  made. 

(4)  Investigate  claims  brought  against  the  Association  and  adjust, 
compromise,  settle,  and  pay  covered  claims  to  the  extent  of 
the  Association's  obligation  and  deny  all  other  claims  and 
may  review  settlements,  releases  and  judgments  to  which  the 
insolvent  insurer  or  its  insureds  were  parties  to  determine 
the  extent  to  which  such  settlements,  releases  and  judgments 
may  be  properly  contested. 

(5)  Notif\'  such  persons  as  the  Commissioner  directs  under  G.S. 
58-155. 50(b)(1). 

(6)  Handle  claims  through  its  employees  or  through  one  or 
more  insurers  or  other  persons  designated  as  servicing 
facilities.  Designation  of  a  servicing  facility  is  subject  to  the 
approval  of  the  Commissioner,  but  such  designation  may  be 
declined  by  a  member  insurer. 

(7)  Reimburse  each  servicing  facility  for  obligations  of  the 
Association  paid  by  the  facility  and  for  expenses  incurred  by 
the  facility  while  handling  claims  on  behalf  of  the 
Association  and  shall  pay  the  other  expenses  of  the 
Association  authorized  by  this  Article. 

(b)  The  Association  may: 

(1)  Employ  or  retain  such  persons  as  are  necessary  to  handle 
claims  and  perform  other  duties  of  the  Association. 

(2)  Borrow  funds  necessary  to  effect  the  purposes  of  this  Article 
in  accord  with  the  plan  of  operation. 

(3)  Sue  or  be  sued. 

(4)  Negotiate  and  become  a  party  to  such  contracts  as  are 
necessary  to  carry  out  the  purpose  of  this  Article. 

(5)  Perform    such    other    acts    as    are    necessary   or   proper   to 
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effectuate  the  purpose  of  this  Article. 

, '        (6)    Refund    to    the    member    insurers    in    proportion    to    the 

contribution   of  each   member  insurer  to  that  account  that 

amount    by   which    the    assets    of  the   account   exceed    the 

liabilities  if,  at  the  end  of  any  calendar  year,  the  board  of 

".'  directors    finds    that   the   assets   of  the   Association    in   any 

account  exceed  the  liabilities  of  that  account  as  estimated  by 

the  board  of  directors  for  the  coming  year." 

Sec.  4.     G.S.  58- 155.5 1(a)  is  rewritten  to  read: 

"(a)  Any  person  recovering  under  this  Article  shall  be  deemed  to 

have  assigned  his  rights  under  the  policy  or  at  law  to  the  Association 

to  the  extent  of  his  recovery  from  the  Association.  Every  insured  or 

claimant  seeking  the  protection  of  this  Article  shall  cooperate  with  the 

Association    to   the    same   extent   as    such    person    would    have   been 

required  to  cooperate  with  the  insolvent  insurer.  The  Association  shall 

have  no  cause  of  action  against  the  insured  of  the  insolvent  insurer  for 

any  sums  it  has  paid  out  except  such  causes  of  action  as  the  insolvent 

insurer  would  have  had  if  such  sums  had  been  paid  by  the  insolvent 

insurer.  In  the  case  of  an  insolvent  insurer  operating  on  a    plan  with 

assessment  liability,  payments  of  claims  of  the  Association  shall  not 

operate  to  reduce  the  liability  of  insureds  to  the  receiver,  liquidator,  or 

statutory  successor  for  unpaid  assessments." 

Sec.  5.     G.S.  58-155.51  is  amended  by  adding  a  new  subsection 
to  read: 

"(al)  The  Association  shall  have  the  right  to  recover  from  the 
following  persons  the  amount  of  any  'covered  claim'  paid  on  behalf  of 
such  person  pursuant  to  this  Article: 

(1)  Any  insured  whose  net  worth  on  December  31  of  the  year 
next    preceding    the    date    the    insurer    becomes    insolvent 

"  exceeds  fifty  million  dollars  ($50.000.000)  and  whose 
liability  obligations  to  other  persons  are  satisfied  in  whole  or 
in  part  by  payments  under  this  Article;  or 

(2)  Any  person  who  is  an  affiliate  of  the  insolvent  insurer  and 
whose  liability  obligations  to  other  persons  are  satisfied  in 
whole  or  in  part  by  payments  made  under  this  Article." 

Sec.  6.     G.S.  58-155.52  reads  as  rewritten: 
"§  58-155.52.  Nonduplicalion  of  recoveiy. 

(a)  Any  person  having  a  claim  against  an  insurer  under  any 
provision  in  an  insurance  policy  other  than  a  policy  of  an  insolvent 
insurer  which  is  also  a  covered  claim,  shall  be  required  to  exhaust 
first  his  rights  under  such  policy.  Any  amount  payable  on  a  covered 
claim  under  this  Article  shall  be  reduced  by  the  amount  of  any 
recovery  under  such  insurance  policy. 

(al)     Any  person  having  a  claim  or  legal  right  of  recovery  under 
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any  governmental  insurance  or  guaranty  program  which  is  also  a 
covered  claim  shall  be  required  to  exhaust  first  his  right  under  such 
program.  Any  amount  payable  on  a  covered  claim  under  this  Article 
shall  be  reduced  by  the  amount  of  any  recovery  under  such  program. 

(b)  Any  person  having  a  claim  which  may  be  recovered  under 
more  than  one  insurance  guaranty  association  or  its  equivalent  shall 
seek  recovery  first  from  the  association  of  the  place  of  residence  of  the 
policyholder  except  that  if  it  is  a  first  party  claim  for  damage  to 
property  with  a  permanent  location,  he  shall  seek  recovery  first  from 
the  association  of  the  location  of  the  property.  Any  recovery  under  this 
Article  shall  be  reduced  by  the  amount  of  recovery  from  any  other 
insurance  guaranty  association  or  its  equivalent. 

(c)  No  claim  held  by  an  insurer,  reinsurer,  insurance  pool,  or 
underwriting  association,  based  on  an  assignment  or  on  rights  of 
subrogation  or  contribution,  may  be  asserted  in  any  legal  action 
against  a  person  insured  under  a  policy  issued  by  an  insolvent  insurer 
except  to  the  extent  the  amount  of  such  claim  exceeds  the  obligation  of 
the  Association  under  G.S.  58-155. 48(a)(1). 

(d)  Any  person  that  has  liquidated  by  settlement  or  judgment  a 
claim  against  an  insured  under  a  policy  issued  by  an  insolvent 
insurer,  which  claim  is  a  covered  claim  and  is  also  a  claim  within  the 
coverage  of  any  policy  issued  by  a  solvent  insurer,  shall  be  required  to 
exhaust  first  his  rights  under  such  policy  issued  by  the  solvent  insurer 
before  execution,  levy,  or  any  other  proceedings  are  commenced  to 
enforce  any  judgment  obtained  against  or  the  settlement  with  the 
insured  of  the  insolvent  insurer.  Any  amount  so  recovered  from  a 
solvent  insurer  shall  be  credited  against  the  amount  of  the  judgment  or 
settlement." 

Sec.  7.     G.S.  58-155.53  reads  as  rewritten: 
"§  58-155.53.  Prevention  of  insolvencies. 

(a)  To  aid  in  the  detection  and  prevention  of  insurer  insolvencies ,  it 
shall  be  the  dut)f  of  the  board  of  di rectors ,  upon  majoriby  vote,  to 
notify  the  Commissioner  of  any  information  indicating  any  member 
insurer  may  be  insolvent  or  in  a  financial  condition  hazardous  to  the 
policyholders  or  the  public. 

(b)  To  aid  in  the  detection  and  prevention  of  insurer  insolvencies, -J 
the  board  of  directors  may.  upon  majority  vote,  request  that  the 
Commissioner  order  an  examination  of  any  member  insurer  which  the 
board  in  good  faith  believes  may  be  in  a  financial  condition  hazardous 
to  the  policyholders  or  the  public.  Within  30  days  of  the  receipt  of 
such  request,  the  Commissioner  shall  begin  such  examination.  The 
examination  may  be  conducted  as  a  National  Association  of  Insurance 
Commissioners  examination  or  may  be  conducted  by  such  persons  as 
the  Commissioner  designates.  The  cost  of  such  examination  shall  be 
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paid  by  tlie  Association  and  the  examination  report  sliall  be  treated  as 
are  other  examination  reports.  In  no  event  shall  such  examination 
report  be  released  to  the  board  of  directors  prior  to  its  release  to  the 
public,  but  this  shall  not  preclude  the  Commissioner  from  complying 
with  subsection  (c)  below.  The  Commissioner  shall  notify  the  board  of 
directors  when  the  examination  is  completed.  The  request  for  an 
examination  shall  be  kept  on  file  by  the  Commissioner  but  it  shall  not 
be  open  to  public  inspection  prior  to  the  release  of  the  examination 
report  to  the  public. 

(c)  It  shall  be  the  duty  of  the  Commissioner  to  report  to  the  board 
of  directors  when  he  has  reasonable  cause  to  believe  that  any  member 
insurer  examined  or  being  examined  at  the  request  of  the  board  of 
directors  may  be  insolvent  or  in  a  financial  condition  hazardous  to  the 
policyholders  or  the  public. 

(d)  The  board  of  directors  may.  upon  majority  vote,  make  reports 
and  recommendations  to  the  Commissioner  upon  any  matter  germane 
to  the  solvency,  liquidation,  rehabilitation  or  conservation  of  any 
member  insurer.  Such  reports  and  recommendations  shall  not  be 
considered  public  documents. 

(e)  The  board  of  directors  may,  upon  majority  vote,  make 
recommendations  to  the  Commissioner  for  the  detection  and 
prevention  of  insurer  insolvencies. 

(f)  The  board  of  directors  -shaU-  may,  at  the  conclusion  of  any 
domestic  insurer  insolvency  in  which  the  Association  was  obligated  to 
pay  covered  claims,  prepare  a  report  on  the  history  and  causes  of  such 
insolvency,  based  on  the  information  available  to  the  Association,- and 
submit  such  report  to  the  Commissioner." 

Sec.  8.     G.S.  58-155.58  reads  as  rewritten:  '    - 

"§  58-155.58.  Slay  of  proceedings;  reopening  of  default  judgmenis. 

All  proceedings  in  which  the  insolvent  insurer  is  a  party  or  is 
obligated  to  defend  a  party  in  any  court  in  this  State  shall  be  stayed 
automatically  for  40  120  days  and  such  additional  time  thereafter  as 
may  be  determined  by  the  court  from  the  date  the  insolvency  is 
determined  or  any  ancillary  proceedings  are  initiated  in  this  State, 
whichever  is  later,  to  permit  proper  defense  by  the  Association  of  all 
pending  causes  of  action.  Any  party  to  any  proceeding  which  is 
stayed  pursuant  to  this  section  shall  have  the  right,  upon  application 
and  notice,  to  seek  a  vacation  or  modification  of  such  stay,  as  to  a  Any 
covered  claims  arising  from  any  judgment  under  any  decision,  verdict 
or  finding  based  on  the  default  of  the  insolvent  insurer  or  its  failure  to 
defend  an  insured,  the  Association  either  on  its  own  behalf  or  on 
behalf  of  such  insured  may  apply  to  have  such  judgment,  order, 
decision,  verdict  or  finding  shall,  upon  application  and  notice  by  the 
Association  be  vacated  and  set  aside  by  the  same  court  in  which  such 
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judgment,  order,  decision,  verdict,  or  Finding  is  entered  and  set  aside 
by  the  same  court  or  administrator  that  made  siicii  judgment,  order, 
decision,  verdict  or  finding  and  the  Association  either  on  its  own 
behalf  or  on  behalf  of  any  insured  or  an  insolvent  insurer,  shall  be 
permitted  to  defend  against  such  claim  on  the  merits.  Any  party  who 
has  obtained  any  such  judgment  or  order  shall  have  the  right,  upon 
application  and  notice,  to  have  the  judgment  or  order  restored  if 
within  90  days  following  the  entry  of  the  judgment  or  order  the 
Association  has  not  notified  such  party  and  the  court  that  it  intends  to 
defend  the  matter  on  the  merits." 

Sec.  9.     G.S.  58-155.60  reads  as  rewritten: 
"§  58-155.60.  Use  of  deposits  made  by  insolvent  insurer. 

Notwithstanding  any  other  provision  of  this  Chapter  pertaining  to 
the  use  of  deposits  made  by  insurance  companies  for  the  protection  of 
policyholders,  the  Commissioner  shall  deliver  to  the  Association,  and 
the  Association  is  hereby  authorized  to  expend,  any  deposit  or  deposits 
previously  or  hereinafter  made,  whether  or  not  required  by  statute,  by 
an  insolvent  insurer  to  the  extent  those  deposits  are  needed  by  the 
Association  first  to  pay  the  covered  claims  as  required  by  this  Article 
and  then  to  the  extent  those  deposits  are  needed  to  pay  all  expenses  of 
the  Association  relating  to  the  insurer:  Provided  that  before  delivering 
any  deposit  to  the  Association  the  Commissioner  may  retain  an  amount 
of  the  deposit  up  to  five  thousand  dollars  ($5,000)  to  defray 
administrative  costs  to  be  incurred  by  the  Commissioner  in  carrying 
out  his  powers  and  duties  with  respect  to  the  insolvent  insurer, 
notwithstanding  G.S.  58-185.  As  used  in  this  section,  the  term 
'administrative  costs'  does  not  include  any  salary  or  expenses  paid  to 
or  on  behalf  of  any  State  employee  or  to  any  person  appointed  or 
employed  pursuant  to  G.S.  58-155.1 1(f)  or  58-155.36. 

However,  in  the  case  of  a  deposit  made  by  an  insolvent  domestic 
insurer,  only  the  portions  of  the  deposit  made  for  the  protection  of 
policyholders  having  covered  claims  shall  be  delivered  by  the 
Commissioner  to  the  Association.  As  for  the  general  deposit,  -Ssaid 
portions  shall  be  in  the  proportions  that  the  insolvent  domestic 
insurer's  domestic  net  direct  written  premiums  for  the  preceding 
calendar  year  on  the  kinds  of  insurance  in  the  account  bears  to  its 
total  net  direct  written  premiums  for  the  preceding  calendar  year  on 
the  kinds  of  insurance  in  the  account. 

The  Association  shall  account  to  the  Commissioner  and  the 
insolvent  insurer  for  all  deposits  received  from  the  Commissioner 
hereunder,  and  shall  repay  to  the  Commissioner  a  portion  of  the 
deposits  received  which  shall  be  equal  to  the  total  amount  of  the 
claims  against  the  insolvent  insurer  that  are  not  covered  claims  under 
this  Article  solely   by   reason   that  the  amount  of  the  claim   is  fifty 
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dollars  ($50.00)  or  less.  Said  repayment  shall  in  no  way  prejudice  the 
rights  of  the  Association  with  regard  to  the  portion  of  the  deposit 
repaid  to  the  Commissioner.  After  all  of  the  deposits  of  the  insolvent 
insurer  have  been  expended  by  the  Association  for  the  purposes  set 
out  in  this  section,  the  member  insurers  shall  be  assessed  as  provided 
by  this  Article  to  pay  any  remaining  liabilities  of  the  Association 
arising  under  this  Article." 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

SB    503  CHAPTER  207 

AN  ACT  TO  IMPROVE  COVERAGE  UNDER  LONG-TERM  CARE 
INSUP^NCE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  58-545(b)  is  amended  by  adding  a  new 
subdivision  to  read: 

"(3)    Provide  coverage  for  skilled  nursing  care  only  or  provide 
significantly  more  coverage  for  skilled  care  in  a  facility 
than  coverage  for  lower  levels  of  care. " 
Sec.  2.     G.S.  58-545(c)  reads  as  rewritten: 
"(c)  Pre-existing  condition: 

(1)  No  long-term  care  insurance  policy,  other  than  that  issued 
to  a  group  defined  in  G.S.  58-543(3)a.,  or  certificate  shall 
use  a  definition  of  'pre-existing  condition'  that  is  more 
restrictive  than  the  following:  'pre-existing  condition' 
means  the  existence  of  symptoms  that  would  cause  an 
ordinarily — prudent — person — to — seek — diagnosis, — Gate — ©f 

•  '  treatment, — ©4^  a  condition  for  which  medical  advice  or 
treatment  was  recommended  by.  or  received  from  a 
provider  of  health  care  services,  within  -the — following 
limitation  periods: 

■a, — Six  months  preceding  the  effective  date  of  coverage  of 
an  insured  person  who  is  65  years  of  age  or  older  on 
the  effective  date  of  coverage;  or 
bn — Twenty-four — months — preceding — the — effective — date — of 
coverage  of  an  insured  person  who  is  under  age  65  on 
the  effective  date  of  coverage,  six  months  preceding  the 
effective  date  of  coverage  of  an  insured  person. 

(2)  No  long-term  care  insurance  policy  -may,  other  than  that 
issued  to  a  group  defined  in  G.S.  58-543(3)a..  shall 
exclude  coverage  for  a  loss  or  confinement  that  is  the  result 
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of  a  pre-existing  condition  unless  such  loss  or  confinement 
begins  with  the  following  periods: 

g.    Six  months  fr.iir.u/in|T  thp  pffertivp  dnte  of  coverage  of 
an  insured  person  who  is  65  years  of  age  or  older  on 
the  effective  date  of  coverage;  or 
b.    Twenty-four    months    following    the    effective    date    of 
coverage  of  an  insured  person  who  is  under  65  on  the 
effective  date  of  coverage  within  six  months  following 
the  effective  date  of  coverage  of  an  insured  person." 
Sec.  3.     G.S.  58-545(d)  reads  as  rewritten: 
"(d)    No  long-term  care  insurance  policy  that  provides  benefits  only 

following institutionalization — &baU — condition — &wGh — benefits     upon 

admission   to  a  facility/  for  the  same  or   related  conditions  within   a 
period  of  less  than  30  days  after  discharge  from  the  institution, 

"(d)  Effective  October  1.  1989.  no  long-term  care  insurance  policy 
mayTe  delivered  or  issued  for  delivery  in  this  State  if  it: 

(1)  Conditions  eligibility  for  any  benefits  on  a  prior 
hospitalization  requirement:  or 

(2)  Conditions  eligibility  for  benefits  provided  in  an 
institutional  care  setting  on  the  receipt  of  a  higher  level  of 
institutional  care. 

(dl)  Effective  October  1.  1989.  any  long-term  care  insurance 
policy" containing  any  limitations  or  conditions  for  eligibility  other  than 
those  prohibited  by  law  shall  describe  in  a  separate  paragraph  of  the 
policy,  to  be  entitled  limitations  or  Conditions  on  Eligibility  for 
Benefits',  the  limitations  or  conditions,  including  any  required 
number  of  days  of  confinement. 

(d2)  A  long-term  care  insurance  policy  that  contains  a  benefit 
advertised,  marketed,  or  offered  as  home  health  care  or  a  home  care 
benefit  may  not  condition  receipt  of  benefits  on  a  prior 
institutionalization  requirement. 

(d3)  A  long-term  care  insurance  policy  that  conditions  eligibility 
for~non-institutional  benefits  on  the  prior  receipt  of  institutional  care 
shall  not  require  a  prior  institutional  stay  of  more  than  30  days  for 
which  benefits  are  paid." 

Sec.  4.     G.S.  58-545(0  reads  as  rewritten: 

"(f)  An  individual  long-term  care  insurance  policyholder  has  the 
right  to  return  the  policy  within  -10  30  days  of  its  delivery  and  to  have 
the  premium  refunded  if,  after  examination  of  the  policy,  the 
policyholder  is  not  satisfied  for  any  reason.  Individual  long-term  care 
insurance  policies  shall  have  a  notice  prominently  printed  on  the  first 
page  of  the  policy  or  attached  thereto  stating  in  substance  that  unless 
the  policyholder  has  received  benefits  under  the  policy,  the 
policyholder  has  the  right  to  return  the  policy  within  -W  30  days  of  its 
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delivery  and  to  have  the  preniiiini  refunded  if.  after  examination  of  the 
policy,  the  policyholder  is  not  satisfied  for  any  reason." 

Sec.  5.     G.S.  58-546(a)(l  1)  reads  as  rewritten: 

"(11)    'Intermediate  care  facility'  shall  be  defined  in  accordance 
with     the    terms    of    G^ — 131E-176(14)     G.S.     131E- 
•    176(1 4b)." 

Sec.  6.  G.S.  58-546  is  amended  by  adding  a  new  subsection  to 
read: 

"(c)  All  long-term  care  insurance  policies  must  be  filed  with  and 
approved  by  the  Commissioner  before  they  can  be  used  in  this  State 
and  are  subject  to  the  provisions  of  Article  33  of  this  Chapter." 

Sec.  7.  This  act  applies  to  all  new  and  renewal  long-term  care 
insurance  policies,  as  defined  in  G.S.  58-543(4)  and  (5),  that  are 
delivered  or  issued  for  delivery  in  this  State  on  and  after  the  effective 
date  of  this  act. 

Sec.  8.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

S.B.  529  CHAPTER  208 

AN  ACT  TO  CLARIFY  THE  LAW  CONCERNING  THE 
ISSUANCE  OF  AN  ORDER  CHANGING  THE  NAME  OF  AN 
ADOPTED  PERSON  WHO  IS  EIGHTEEN  OR  MORE  YEARS 
OF  AGE  AS  RECOMMENDED  BY  THE  GENERAL  STATUTES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacis:  ■ 

Section  1.      G.S.  48-36(d)  reads  as  rewritten:  ,:,'?«-/ 

"(d)  Except  in  the  case  of  a  change  of  name  in  accordance  with 
subsection  (e)  of  this  section,  at  the  time  of  or  subsequent  to  the  entry 
of  the  order  of  adoption,  the  clerk  may  for  proper  cause  shown  and 
upon  written  application  of  the  adoptive  parents  and  the  person 
adopted,  issue  an  order  changing  the  name  of  the  person  adopted  from 
his  true  name  to  the  name  applied  for.  The  order  shall  contain  the 
true  name,  the  county  of  birth,  and  the  date  of  birth >  birth  of  each 
adoptive  parent;  the  full  name  of  the  person  to  be  adopted,  his  true 
name,  the  county  of  birth,  Jto-  and  the  date  of  ^4441^  birth  of  the 
person  adopted;  the  fuU  name  of  his  parents  each  parent  as  shown  on 
im  the  birth  certificate,  certificate  of  the  person  adopted;  and  the  name 
sought  to  be  adopted.  The  clerk  shall  issue  to  the  person  adopted  a 
certificate  under  his  hand  and  seal  of  office,  stating  the  change  made 
in  the  name,  and  shall  record  the  applications  and  order  on  the  docket 
of  special  proceedings  in  his  court.  He  shall  forward  a  copy  of  the 
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change  of  name  order  to  the  State  Registrar  of  Vital  Statistics  if  the 
person  adopted  was  born  in  North  Carolina.  Upon  receipt  of  the 
order,  the  State  Registrar  shall  note  the  change  of  name  specified  in 
the  order  on  the  birth  certificate  of  the  person  adopted,  and  shall 
notify  the  register  of  deeds  of  the  county  of  birth  of  the  person 
adopted." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

S.B.  530  CHAPTER  209 

AN  ACT  TO  AMEND  G.S.  59-105  TO  EXPRESSLY  PROVIDE 
THAT  SERVICE  OF  PROCESS  UPON  THE  REGISTERED 
AGENT  OF  A  LIMITED  PARTNERSHIP  IS  BINDING  ON  THE 
PARTNERSHIP  AS  RECOMMENDED  BY  THE  GENERAL 
STATUTES  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  59-105  is  amended  by  adding  a  new 
subsection  to  read: 

"(bl)  Any  process,  notice  or  demand,  which  is  required  or 
permitted  by  law  to  be  served  upon  a  limited  partnership,  may  be 
served  upon  the  duly  appointed  registered  agent  of  the  limited 
partnership.  Such  service  upon  the  registered  agent  is  deemed  to  have 
been  made  on  the  limited  partnership  itself " 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

SB.  532  CHAPTER  210 

AN  ACT  TO  AMEND  THE  CATCH  LINE  OF  THE  LAW 
CONCERNING  CUSTODY  OF  PERSONS  INCAPABLE  OF 
SELF-SUPPORT  UPON  REACHING  MAJORITY  TO  CONFORM 
TO  THE  BODY  OF  THE  LAW  AS  RECOMMENDED  BY  THE 
GENERAL  STATUTES  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  50-13.8  reads  as  rewritten: 
"§  50-13.8.  Support  Custody  of  persons  incapable  of  self-support  upon 
reaching  majority. 

For  the  purposes  of  custody,  the  rights  of  a  person  who  is  mentally 
or   physically   incapable  of  self-support   upon   reaching   his   majority 
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shall  be  the  same  as  a  minor  child  for  so  long  as  he  remains  mentally 
or  physically  incapable  of  self-support." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

S.B.  565  ^.  "■'      CHAPTER  211       •     ''^  -•      .    •'■_;' ^V- 

AN  ACT  TO  EXEMPT  ALLEGHANY  COUNTY  FROM  ARTICLE 
8  OF  CHAPTER  143  OF  THE  GENERAL  STATUTES 
CONCERNING  CONSTRUCTION  OF  A  MULTI-PURPOSE 
ROOM  IN  THE  ALLEGHANY  COUNTY  LIBRARY.  >      y 

The  General  Assembly  of  Norili  Carolina  enacts: 

Section  1.  Alleghany  County  is  exempt  from  Article  8  of 
Chapter  143  of  the  General  Statutes  for  the  purpose  of  constructing  a 
children's  multi-purpose  room  in  the  Alleghany  County  library. 

Sec.  2.  This  act  applies  only  to  contracts  entered  into  on  or 
before  July  I.  1990. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. .  ,,  ,..  ^  ., 

SB    606  .        CHAPTER  212  <^ 

AN  ACT  TO  ALLOW  THE  INTERIM  BOARD  OF  EDUCATION 
FOR  THE  PUBLIC  SCHOOLS  OF  ROBESON  COUNTY  TO 
ELECT  THEIR  OWN  OFFICERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  4  of  Chapter  605.  Session  Laws  of  1987 
reads  as  rewritten: 

"Sec.  4.  Upon  merger,  the  existing  Robeson  County  and  Fairmont, 
Lumberton.  Red  Springs,  and  St.  Pauls  City  Boards  of  Education  and 
the  Interim  Board  are  abolished  and  replaced  by  the  Board  of 
Education  for  the  Public  Schools  of  Robeson  County.  The  Board  of 
Education  for  the  Public  Schools  of  Robeson  County  shall  consist  of 
the  15  members  of  the  Interim  Board  as  of  the  effective  date  of  the 
merger,  and  shall  have  all  the  powers  and  responsibilities  previously 
provided  for  the  Robeson  County.  Fairmont  City,  Lumberton  City, 
Red  Springs  City,  St.  Pauls  City,  and  Interim  Boards  and  provided  by 
State  law  generally  for  county  boards  of  education.  The  Board  shall 
elect  its  chairman  annually  in  accordance  with  G.S.  1 15C-4I  and  shall 
elect  a  vice-chairman  annually  from  among  its  members,  who  shall 
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preside  at  the  meeting;s  of  the  Board  in  the  absence  or  sickness  of  the 
chairman.  From  July  1,  1989.  through  June  30.  1992.  the  Board 
shall  have  15  members.  From  and  after  July  1.  1992,  the  Board  shall 
have  13  members." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989.  ,  .  ;^..  - 

SB.  607  CHAPTER  213 

AN  ACT  TO  ALLOW  THE  CITY  OF  ASHEVILLE  AND 
BUNCOMBE  COUNTY  TO  JOINTLY  CREATE  THE 
ASHEVILLE-BUNCOMBE  FAIR  HOUSING  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  776,  Session  Laws  of  1985, 
reads  as  rewritten: 

"Section  1.  (a)  The  City  Council  of  the  City  of  Asheville  may  adopt 
ordinances  to  create  an  Asheville  Fair  Housing  Commission.  The 
Asheville  Fair  Housing  Commission  shall  have  jurisdiction  to  enforce 
the  State  Fair  Housing  Act.  Chapter  41 A  of  the  General  Statutes,  in 
the  City  of  Asheville  and  shall  have  jurisdiction  over  the  subject  matter 
of  any  complaint  filed  under  G.S.  41A-7  relating  to  property  located 
in  the  City  of  Asheville  or  to  an  unlawful  discriminatory  housing 
practice  occurring  in  the  City  of  Asheville. 

(b)  The  City  Council  of  the  City  of  Asheville  and  the  Board  of 
Commissioners  of  Buncombe  County  may  jointly  adopt  ordinances  to 
create  an  Asheville-Buncombe  Fair  Housing  Commission.  The 
Asheville-Buncombe  Fair  Housing  Commission  shall  have  jurisdiction 
to  enforce  the  State  Fair  Housing  Act,  Chapter  41 A  of  the  General 
Statutes,  in  the  City  of  Asheville  and  in  areas  of  Buncombe  County 
not  in  the  corporate  limits  of  a  city  as  defined  by  G.S.  160A-1,  and 
shall  have  jurisdiction  over  the  subject  matter  of  any  complaint  filed 
under  G.S.  41A-7  relating  to  property  located  in  the  City  of  Asheville 
and  in  areas  of  Buncombe  County  not  in  the  corporate  limits  of  a  city 
as  defined  by  G.S.  160A-1,  or  to  an  unlawful  discriminatory  housing 
practice  occurring  in  the  City  of  Asheville  and  in  areas  of  Buncombe 
County  not  in  the  corporate  limits  of  a  city  as  defined  by  G.S.  160A- 
1.  Such  jointly  adopted  ordinances  may  provide  for  the  abolition  of 
the  Asheville  Fair  Housing  Commission  and  the  transfer  of  ail 
proceedings  pending  before  it  to  the  Asheville-Buncombe  Fair 
Housing  Commission,  or  merely  for  the  redesignation  of  the  Asheville 
Fair  Housing  Commission  as  the  Asheville-Buncombe  Fair  Housing 
Commission  with  the  expanded  jurisdiction  provided  by  the  subsection 
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and  Section  2(b)  of  this  act."         "  '  '     '  -^ '      • - 

Sec.  2.     Section  2  of  Chapter  776.  Session  Laws  of  1985,  reads 

as  rewritten: 

"Sec.  2.  (a)  The  Asheville  Fair  Housing  Commission  shall  have  the 

same  powers  and  duties  as  are  granted  to  the  North  Carolina  Human 

Relations  Council  in  Chapter  41 A  of  the  General  Statutes. 

(b)  The  Asheville-Buncombe  Fair  Housing  Commission  shall  have 

the  same   powers   and   duties   as   are  granted  to  the  North  Carolina 

Human  Relations  Council  in  Chapter  4IA  of  the  General  Statutes." 
Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 

day  of  June.  1989.  .         ••    ••  '  .■■ 

S.B.  681  CHAPTER  214 

AN  ACT  TO  REQUIRE  THAT  APPLICANTS  FOR  LICENSURE  AS 
PODIATRISTS  COMPLETE  ONE  YEAR  OF  CLINICAL 
RESIDENCY  AND  HAVE  PASSED  THE  NATIONAL 
PODIATRY  BOARD  EXAMINATION. 

The  General  Assembly  of  Norih  Carolina  enacts:       ■      '-  '   • 

Section  1.      G.S.  90-202.5  reads  as  rewritten: 
"§  90-202.5.  Applicants  to  be  examined;  examination  fee;  requirements. 

Any  person  not  heretofore  authorized  to  practice  podiatry  in  this 
State  shall  file  with  the  Board  of  Podiatry  Examiners  an  application  for 
examination  accompanied  by  a  fee  not  to  exceed  two  hundred  dollars 
($200.00).  together  with  proof  that  the  applicant  is  of  good  moral 
character,  and  has  obtained  a  preliminary  education  equivalent  to  four 
years  of  instruction  in  a  high  school  and  two  years  of  instruction  in  a 
college  or  university  approved  by  the  American  Association  of 
Colleges  and  Universities.  Such  applicant  before  presenting  himself 
for  examination  must  be  a  graduate  of  a  college  of  podiatric  medicine 
accredited  by  the  National  Council  of  Education  of  American  Podiatry 
Association. 

Effective  January  1.  1992,  every  applicant,  as  a  prerequisite  for 
licensure  under  this  Article,  shall  complete  one  year  of  clinical 
residency  or  other  equivalent  postgraduate  clinical  program  approved 
by  the  North  Carolina  Board  of  Podiatry  Examiners  and,  before  taking 
the  North  Carolina  podiatry  licensure  examination,  shall  present 
evidence  to  the  Board  that  he  has  passed  the  National  Board 
Examination. 

Any  person  licensed  to  practice  podiatry  on  or  before  January  1 . 
1992.  who  is  actively  involved  in  a  postgraduate  clinical  program 
approved  by  the  Board  shall  be  permitted  to  practice  podiatry  in  the 
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approved  program  pending  its  completion."  ■ 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  704  CHAPTER  215 

AN  ACT  TO  ALLOW  RENTAL  FOR  DEPARTMENT  OF 
TRANSPORTATION  EMPLOYEES  OF  UNIFORMS  THAT 
INCLUDE  DAY-GLO  ORANGE  SHIRTS  TO  BE  PAID 
THROUGH  PAYROLL  DEDUCTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  143-3. 3(a)  reads  as  rewritten: 
"(a)  All  transfers  and  assignments  made  of  any  claim  upon  the 
State  of  North  Carolina  or  any  of  its  departments,  bureaus  or 
commissions  or  upon  any  State  institution  or  of  any  part  or  share 
thereof  or  interest  therein,  whether  absolute  or  conditional  and 
whatever  may  be  the  consideration  therefor  and  all  powers  of  attorney, 
orders  or  other  authorities  for  receiving  payment  of  any  such  claim  or 
any  part  or  share  thereof  shall  be  absolutely  null  and  void  unless  such 
claim  has  been  duly  audited  and  allowed  and  the  amount  due  thereon 
fixed  and  a  warrant  for  the  payment  thereof  has  been  issued;  and  no 
warrant  shall  be  issued  to  any  assignee  of  any  claim  or  any  part  or 
share  thereof  or  interest  therein:  Provided  that  this  section  shall  not 
apply  to  assignments  made  in  favor  of  hospitals,  building  and  loan 
associations,  prepaid  legal  services,  uniform  rental  firms  to  allow 
employees  of  the  Department  of  Transportation  to  rent  uniforms  that 
include  day-glo  orange  shirts  or  vests  as  required  by  federal  and  State 
law.  and  medical,  hospital,  disability  and  life  insurance  companies: 
Provided  further,  that  any  employee  of  the  State  or  of  any  of  its 
institutions,  departments,  bureaus,  agencies  or  commissions,  who  is  a 
member  of  any  credit  union  organized  pursuant  to  Chapter  54  of  the 
North  Carolina  General  Statutes  having  a  membership  at  least  one  half 
of  whom  are  employed  by  the  State  or  its  institutions,  departments, 
bureaus,  agencies  or  commissions,  may  authorize,  in  writing,  the 
periodic  deduction  from  his  salary  of  wages  as  such  employee  of  a 
designated  lump  sum.  which  shall  be  paid  to  such  credit  unions  when 
said  salaries  or  wages  are  payable,  for  deposit  to  such  accounts, 
purchase  of  such  shares  or  payment  of  such  obligations  as  the 
employee  and  the  credit  union  may  agree:  Provided  further,  that  any 
employee  of  the  State  or  of  any  of  its  institutions,  departments, 
bureaus,  agencies  or  commissions,  or  any  of  its  community  colleges, 
who  is  a  member  of  a  domiciled  State  employees"  association  with  a 
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membership  of  not  less  tiian  5,000  members,  tlie  majority  of  whom 
are  State  employees,  may  authorize  in  writing  the  periodic  deduction 
from  his  salary  or  wages  a  designated  sum  to  be  paid  to  the 
employees'  association.  This  plan  of  payroll  deductions  for  State 
employees  and  other  association  members  shall  become  null  and  void 
at  such  time  as  the  employee  association  engages  in  collective 
bargaining.  Except  as  otherwise  provided,  nothing  in  this  last  proviso 
shall  apply  to  local  boards  of  education,  county  or  municipal 
governments  or  any  local  governmental  units.  Provided  further,  that 
subject  to  the  rules  and  regulations  adopted  by  the  State  Controller, 
any  employee  of  the  State  or  of  any  of  its  institutions,  departments, 
bureaus,  agencies  or  commissions  may  authorize  in  writing  the 
withholding  from  his  salary  or  wages  an  amount  to  satisfy  his  pledge 
to  the  State  Employees  Combined  Campaign.  Provided  further,  that 
subject  to  any  rules  and  regulations  adopted  by  the  State  Controller, 
any  employee  of  a  local  board  of  education  or  community  college  may 
authorize  in  writing  the  withholding  from  his  salary  or  wages  a 
periodic  deduction  of  a  designated  sum  to  be  paid  to  any  organization 
which  qualifies  for  recognition  of  exemption  by  the  Internal  Revenue 
Service  as  a  charitable  organization  as  defined  in  Section  501(c)(3)  of 
the  Internal  Revenue  Code  which  has  first  been  approved  by  his  local 
board  of  education  or  community  college  board." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

S.B.  826  CHAPTER216 

AN  ACT  TO  AUTHORIZE  THE  DISPOSITION  OF 
CONFISCATED  DEADLY  WEAPONS  TO  THE  NORTH 
CAROLINA  JUSTICE  ACADEMY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  14-269.1  is  amended  by  adding  a  new 
subdivision  to  read: 

"(6)    By    ordering    such    weapons    turned    over    to    the    North 
Carolina  Justice  Academy  for  official  use  by  that  agency. 
The    North    Carolina   Justice   Academy    shall    maintain    a 
record  and  inventory  of  all  such  weapons  received." 
Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989.  ,  :  <  ,,  .    ■.:'■. 
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H.B.  34  CHAPTER  217 

AN  ACT  TO  AUTHORIZE  THE  COASTAL  RESOURCES 
COMMISSION  TO  DESIGNATE  PRIMARY  NURSERY  AREAS 
AND  OUTSTANDING  RESOURCE  WATERS  AREAS  OF 
ENVIRONMENTAL  CONCERN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  I13A-I13(b)  reads  as  rewritten: 
"(b)   The   Commission    may   designate   as   areas   of  environmental 
concern  any  one  or  more  of  the  following,  singly  or  in  combination: 

(1)  Coastal  wetlands  as  defined  in  G^ — 113-23Q(a);  G.S. 
1 13-229(n)(3)  and  contiguous  areas  necessary  to  protect 
those  wetlands; 

(2)  Estuarine  waters,  that  is.  all  the  water  of  the  Atlantic  Ocean 
within  the  boundary  of  North  Carolina  and  all  the  waters  of 
the  bays,  sounds,  rivers,  and  tributaries  thereto  seaward  of 
the  dividing  line  between  coastal  fishing  waters  and  inland 
fishing  waters,  as  set  forth  in  the  most  recent  official 
published  agreement  adopted  by  the  Wildlife  Resources 
Commission  and  the  Department  of  Natural  Resources  and 
Community  Development; 

(3)  Renewable  resource  areas  where  uncontrolled  or 
incompatible  development  which  results  in  the  loss  or 
reduction  of  continued  long-range  productivity  could 
jeopardize  future  water,  food  or  fiber  requirements  of  more 
than  local  concern,  which  may  include: 

a.  Watersheds  or  aquifers  that  are  present  sources  of  public 
water  supply,  as  identified  by  the  Department  of  Human 
Resources  or  Environmental  Management  Commission, 
or  that  are  classified  for  water-supply  use  pursuant  to 
G.S.  143-214.1; 

b.  Capacity  use  areas  that  have  been  declared  by  the 
Environmental  Management  Commission  pursuant  to 
G.S.  143-215. 13(c)  and  areas  wherein  said 
Environmental  Management  Commission  (pursuant  to 
G.S.  143-215. 3(d)  or  G.S.  143-215. 3(a)(8))  has 
determined  that  a  generalized  condition  of  water 
depletion  or  water  or  air  pollution  exists; 

c.  Prime  forestry  land  (sites  capable  of  producing  85  cubic 
feet  per  acre-year,  or  more,  of  marketable  timber),  as 
identified  by  the  Department  of  Natural  Resources  and 
Community  Development. 

(4)  Fragile    or    historic    areas,     and    other    areas    containing 
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environmental  or  natural  resources  of  more  than  local 
significance,  where  uncontrolled  or  incompatible 
^  ;;•:  development  could  result  in  major  or  irreversible  damage  to 
important  historic,  cultural,  scientific  or  scenic  values  or 
natural  systems,  which  may  include: 

a.  Existing  national  or  State  parks  or  forests,  wilderness 
areas,  the  State  Nature  and  Historic  Preserve,  or  public 
recreation  areas;  existing  sites  that  have  been  acquired 
for  any  of  the  same,  as  identified  by  the  Secretary  of 

,  ,  ;,  Natural  Resources  and  Community  Development;  and 
.::  proposed  sites  for  any  of  the  same,  as  identified  by  the 
Secretary  of  Natural  Resources  and  Community 
Development,  provided  that  the  proposed  site  has  been 
formally  designated  for  acquisition  by  the  governmental 
agency  having  jurisdiction; 

b.  Present  sections  of  the  natural  and  scenic  rivers  system; 

c.  Stream  segments  that  have  been  classified  for  scientific 
or    research    uses    by    the    Environmental    Management 

,  ,  Commission,  or  that  are  proposed  to  be  so  classified  in  a 

proceeding   that   is   pending   before   said   Environmental 

Management  Commission  pursuant  to  G.S.  143-214.1  at 

the  time  of  the  designation  of  the  area  of  environmental 

■  concern; 

d.  Existing    wildlife    refuges,     preserves    or    management 
,    :;            areas,  and  proposed  sites  for  the  same,  as  identified  by 

/;  the  Wildlife  Resources  Commission,   provided  that  the 

proposed  site  has  been  formally  designated  for 
acquisition  (as  hereinafter  defined)  or  for  inclusion  in  a 
cooperative  agreement  by  the  governmental  agency 
having  jurisdiction; 

e.  Complex  natural  areas  surrounded  by  modified 
landscapes  that  do  not  drastically  alter  the  landscape, 
such  as  virgin  forest  stands  within  a  commercially 
managed  forest,  or  bogs  in  an  urban  complex; 

f.  Areas  that  sustain  remnant  species  or  aberrations  in  the 
landscape  produced  by  natural  forces,  such  as  rare  and 
endangered  botanical  or  animal  species; 

g.  Areas  containing  unique  geological  formations,  as 
identified  by  the  State  Geologist;  and 

•  h.  Historic  places  that  are  listed,  or  have  been  approved  for 
listing  by  the  North  Carolina  Historical  Commission,  in 
the  National  Register  of  Historic  Places  pursuant  to  the 
National  Historic  Preservation  Act  of  1966;  historical, 
archaeological,  and  other  places  and  properties  owned, 
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managed  or  assisted  by  the  State  of  North  Carolina 
pursuant  to  Chapter  121;  and  properties  or  areas  that  are 
or  may  be  designated  by  the  Secretary  of  the  Interior  as 
registered  natural  landmarks  or  as  national  historic 
landmarks; 

(5)  Areas  such  as  waterways  and  lands  under  or  flowed  by  tidal 
waters  or  navigable  waters,  to  which  the  public  may  have 
rights  of  access  or  public  trust  rights,  and  areas  which  the 
State  of  North  Carolina  may  be  authorized  to  preserve, 
conserve,  or  protect  under  Article  XIV,  Sec.  5  of  the  North 
Carolina  Constitution; 

(6)  Natural-hazard  areas  where  uncontrolled  or  incompatible 
development  could  unreasonably  endanger  life  or  property, 
and  other  areas  especially  vulnerable  to  erosion,  flooding,  or 

-.  other  adverse  effects  of  sand,  wind  and  water,  which  may 

include: 

a.  Sand  dunes  along  the  Outer  Banks; 

b.  Ocean  and  estuarine  beaches  and  shoreline;  the 
shoreline  of  estuarine  and  public  trust  waters; 

c.  Floodways  and  floodplains; 

d.  Areas  where  geologic  and  soil  conditions  are  such  that 
there  is  a  substantial  possibility  of  excessive  erosion  or 
seismic  activity,  as  identified  by  the  State  Geologist; 

e.  Areas  with  a  significant  potential  for  air  inversions,  as 
identified  by  the  Environmental  Management 
Commission. 

(7)  Areas  which  are  or  may  be  impacted  by  key  facilities. 

(8)  Outstanding  Resource  Waters  as  designated  by  the 
Environmental  Management  Commission  and  such 
contiguous  land  as  the  Coastal  Resources  Commission 
reasonably  deems  necessary  for  the  purpose  of  maintaining 
the  exceptional  water  quality  and  outstanding  resource  values 
identified  in  the  designation. 

(9)  Primary  Nursery  Areas  as  designated  by  the  Marine 
Fisheries  Commission  and  such  contiguous  land  as  the 
Coastal  Resources  Commission  reasonably  deems  necessary 
to  protect  the  resource  values  identified  in  the  designation 
including,  but  not  limited  to.  those  values  contributing  to  the 
continued  productivity  of  estuarine  and  marine  fisheries  and 
thereby  promoting  the  public  health,  safety  and  welfare." 

Sec.  2.     Article  7  of  Chapter   1 1 3A  of  the  General  Statutes  is 
amended  to  add  a  new  section  to  read: 

"  §  I I3A-1 18.2.    Development  in  Primary  Niirsciy  Areas  and  Outstanding 
Resource  Waters  areas  of  environmental  concern. 
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Public  notice,  opportunity  for  public  comment,  and  agency  review 
shall  be  required  for  all  development  within  the  Primary  Nursery 
Areas  or  Outstanding  Resource  Waters  areas  of  environmental 
concern.  Provided,  however,  that  the  Coastal  Resources  Commission 
may  by  rule  exempt  or  issue  general  permits  for  minor  maintenance 
and  improvement  projects  as  defined  in  G.S.  I13A-I03(5)c.  and  for 
single-family  residential  development  pursuant  to  use  standards  or 
conditions  adopted  by  the  Coastal  Resources  Commission." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  144  CHAPTER  218 

AN  ACT  TO  REQUIRE  A  PARENT  IN  A  JUVENILE  COURT 
CASE  TO  PARTICIPATE  IN  MEDICAL.  PSYCHOLOGICAL,  OR 
OTHER  TREATMENT  AS  A  CONDITION  OF  RETURN  OF 
LEGAL  OR  PHYSICAL  CUSTODY  OF  THE  CHILD. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  7A-650  reads  as  rewritten: 
"  §  7A-650.  Authority  over  parents  of  juvenile  adjudicated  as  delinquent, 
undisciplined,  abused,  neglected,  or  dependent. 

(a)  If  the  judge  orders  medical,  surgical,  psychiatric, 
psychological,  or  other  treatment  pursuant  to  G.S.  7A-647(3),  the 
judge  may  order  the  parent  or  other  responsible  parties  to  pay  the  cost 
of  the  treatment  or  care  ordered. 

(b)  The  judge  may  order  the  parent  to  provide  transportation  for  a 
juvenile  to  keep  an  appointment  with  a  court  counselor. 

(bl)  In  any  case  where  a  juvenile  has  been  adjudicated  as 
delinquent,  undisciplined,  abused,  neglected  or  dependent,  the  judge 
may  conduct  a  special  hearing  to  determine  if  the  court  should  order 
the  parents  to  participate  in  medical,  psychiatric,  psychological  or 
other  treatment  and  pay  the  costs  thereof.  The  notice  of  this  hearing 
shall  be  by  special  petition  and  summons  to  be  filed  by  the  court  and 
served  upon  the  parents  at  the  conclusion  of  the  adjudication  hearing. 
If,  at  this  hearing,  the  court  finds  it  in  the  best  interest  of  the  juvenile 
for  the  parent  to  be  directly  involved  in  treatment,  the  judge  may  order 
the  parent  to  participate  in  medical,  psychiatric,  psychological  or  other 
treatment. 

(b2)  At  any  hearing  conducted  pursuant  to  subsection  (bl)  of  this 
section  or  at  a  separate  hearing  set  for  this  purpose,  the  court  may 
consider  whether  the  best  interest  of  a  juvenile  who  has  been  removed 
from  the  custody  of  his  parent  requires  that  legal  custody  or  physical 
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placement  of  the  juvenile  with  the  parent  be  conditioned  upon  the 
parent  undergoing  medical,  psychiatric,  psychological,  or  other 
treatment  directed  toward  remediating  or  remedying  those  behaviors  or 
conditions  that  led  to  or  contributed  to  removal  of  the  child,  and 
paying  the  cost  of  that  treatment.  The  notice  of  hearing  in  such  case 
shall  be  by  special  petition  and  summons  to  be  filed  with  the  court  and 
served  upon  the  parent  at  the  conclusion  of  the  adjudication  hearing. 
The  notice  may  be  combined  with  a  notice  given  under  subsection 
(bl)  of  this  section.  If,  at  the  hearing,  the  court  determines  that  the 
best  interest  of  the  juvenile  requires  that  the  parent  undergo  such 
treatment,  it  may  enter  an  order  conditioning  legal  custody  or  physical 
placement  of  the  juvenile  with  the  parent  upon  compliance  with  a  plan 
of  treatment  approved  by  the  court  and  order  the  parent  to  pay  the  cost 
of  the  treatment.  If  the  judge  finds  the  parent  is  unable  to  pay  the 
cost  of  the  treatment,  the  judge  may  charge  the  cost  to  the  county. 
The  special  hearing  required  by  this  subsection  may  be  combined  with 
the  dispositional  hearing  as  long  as  the  notice  required  by  this 
subsection  is  given. 

(c)  Whenever  legal  custody  of  a  juvenile  is  vested  in  someone  other 
than  his  parent,  after  due  notice  to  the  parent  and  after  a  hearing,  the 
judge  may  order  that  the  parent  pay  a  reasonable  sum  that  will  cover 
in  whole  or  in  part  the  support  of  the  juvenile  after  the  order  is 
entered.  If  the  judge  places  a  juvenile  in  the  custody  of  a  county 
department  of  social  services  and  if  the  judge  finds  that  the  parent  is 
unable  to  pay  the  cost  of  the  support  required  by  the  juvenile,  the  cost 
shall  be  paid  by  the  county  department  of  social  services  in  whose 
custody  the  juvenile  is  placed,  provided  the  juvenile  is  not  receiving 
care  in  an  institution  owned  or  operated  by  the  State  or  federal 
government  or  any  subdivision  thereof. 

(d)  Failure  of  a  parent  who  is  personally  served  to  participate  in  or 
comply  with  subsections  (a)  through  (c)  may  result  in  a  civil 
proceeding  for  contempt." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  203  CHAPTER  219 

AN  ACT  TO  PROVIDE  FOR  ADDITIONAL  USES  OF  THE 
SPECIAL  RESERVE  FOR  THE  FUNDS  RECEIVED  BY 
IP^DELL  COUNTY  FROM  THE  SALE  OF  LOWRANCE 
HOSPITAL. 

The  General  Assembly  of  Norih  Carol iiui  enacts: 
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Section  1.      Section    1   of  Chapter  30.   Session  Laws  of  1987, 
reads  as  rewritten: 

"Section  1.  (a)  The  funds  received  by  Iredell  County  from  the  sale 
of  Lowrance  Hospital.  Inc..  and  interest  earned  thereon,  shall  be  held 
by  the  county  in  a  special  reserve.  The  reserve  shall  be  administered 
generally  in  accordance  with  the  procedures  for  capital  reserve  funds 
in  Part  2  of  Article  3  of  Chapter  159  of  the  General  Statutes,  except  as 
provided  by  this  act. 

(b)  Until  January  2.  1991.  no  funds  may  be  expended  from  the 
reserve  except  deductions  from  the  sale  price  for  contractually 
assumed  obligations,  closing  costs,  claims  arising  from  the  operation 
of  the  hospital  prior  to  its  sale,  and  the  reacquisition  costs  in  the  event 
of  default  by  the  purchaser.  Provided,  however,  the  Iredell  County 
Board  of  Commissioners  may  at  any  time  spend  accumulated  principal 
and  interest,  up  to  a  maximum  of  $50,000,  for  the  erection  of 
emergency  medical  service  facilities  within  the  corporate  limits  of  the 
Town  of  Mooresville.  Provided,  further,  that  the  Iredell  County 
Board  of  Commissioners  may  at  any  time  lend  up  to  $2,800,000  of 
the  accumulated  principal  and  interest  to  South  Iredell  Community 
Development  Corporation  for  the  purchase  and/or  development  of  the 
tract  of  land  on  Mazeppa  Road  under  option  to  Iredell  County,  upon 
the  following  conditions: 

(1)  The  loan   proceeds  shall   be  used  for  the  purchase  and/or 
development  of  the  land  for  industrial  use: 

(2)  The  maturity  date  of  the  loans  may  not  be  more  than  five 
years  from  the  date  of  disbursement; 

■     0}    The  interest  rate  shall  be  the  equivalent  of  the  average  rate 
earned  by  Iredell  County  on  the  remaining  portion  of  the 
reserve  fund;  and 
(4)    Any  other  conditions  required  by  the  Iredell  County  Board 
of  Commissioners. 

(c)  After  January  I.  1991,  funds  may  be  expended  by  Iredell 
County  from  the  special  reserve  only  after  receipt  of  recommendations 
from  a  special  committee  comprised  of  five  members  appointed  by  the 
board  of  county  commissioners  of  Iredell  County  as  follows: 

(1)  One    representative    from    the    medical    staff   of   Lowrance 
Hospital  to  be  chosen  by  the  medical  staff; 

(2)  One    member    of  the    board    of   county   commissioners    of 
Iredell  County  chosen  by  that  board; 

(3)  One  member  of  the  Mooresville  Town  Council  chosen  by 
that  council; 

(4)  One    member    of   the    Lowrance    Hospital    Inc..    Board    of 
Directors  chosen  by  that  board;  and 

(5)  One  representative  of  the  Mooresville/South  Iredell  Chamber 
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.1  of  Commerce  to  be  chosen  by  the  Mooresville/South  Iredell 

Chamber  of  Commerce. 
Members  of  the  committee  shall  serve  four-year  terms,  with  the 
initial  terms  expiring  on  December  31.  1990.  Vacancies  shall  be  filled 
by  the  appointing  authority  for  the  remainder  of  the  unexpired  term. 

(d)  It  is  intended  that  the  funds  from  the  sale  of  the  Lowrance 
Hospital,  Inc.,  be  used  for  health-related  purposes  in  the  Lowrance 
Hospital  area  located  within  Iredell  County." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989.  -  - 

H.B.  239  CHAPTER  220 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
CHARLOTTE  WITH  RESPECT  TO  THE  ZONING  BOARD  OF 
ADJUSTMENT. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  Section  6.184  of  the  Charter  of  the  City  of 
Charlotte,  being  Chapter  713  of  the  1965  Session  Laws,  reads  as 
rewritten: 

"Section  6.184.  Zoning  Board  of  Adjustment.  4f— t- The  City 
Council  should  adopt  a  zoning  ordinance  covering  the  perimeter  area, 
as  authorized  by  law,  the  City  Council  shall  create  a  Zoning  may 
provide    for    the    appointment    of    a    Board    of    Adjustment    whose 

consisting   of  five    members    shall    be   appointed    as    follows: Bwe 

members  shall  be  appointed  by  the  Cit}^  Council  and  shall  be  citizens 
and  residents  of  the  City  of  Charlotte;  five  members  shall  be  appointed 
by  the  Mecklenburg  County  Board  of  Commissioners  and  shall  be 
citizens — attd — residents — of  the  perimeter — area,  and  three  alternate 
members.  Three  of  the  members  and  two  of  the  alternate  members 
shall  be  appointed  by  the  City  Council  and  two  members  and  one 
alternate  member  shall  be  appointed  by  the  Mayor.  Alternate 
members  to  serve  on  the  Board  in  the  absence  of  regular  members 
will  be  appointed  in  the  same  manner  and  for  the  same  term  as 
regular  members.  While  serving  on  the  Board,  alternate  members 
will  have  the  same  powers  and  responsibilities  as  a  regular  member. 
Members  shall  be  appointed  for  a  term  of  three  years  and  no  member 
shall  serve  more  than  two  full  consecutive  terms.  Such  The  Board  of 
Adjustment  shall  have  and  exercise  all  of  the  powers,  duties,  and 
functions  enumerated  in  Section  160-178  160A-388  of  the  General 
Statutes  as  the  same  are  now  or  may  hereafter  be  amended  :  provided, 
however,  that  a  majority  vote  of  the  members  of  the  Board  shall  be 
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necessary  to  reverse  any  order,  requirement,  decision  or  determination 
of  any  administrative  official  charged  with  enforcement  of  the  zoning 
ordinance  or  to  decide  in  favor  of  the  applicant  any  matter  upon  which 
it  is  required  to  pass  under  any  ordinance  or  to  effect  any  variation 
from  the  provisions  of  the  ordinance.  Members  shall  be  appointed  for 
terms  of  three  years  and  until  their  respective  successors  have  been 
appointed  and  qualified;  provided,  that  the  initial  appointees  may  be 
appointed  to  shorter  terms  of  varying  duration,  to  the  end  that  the 
terms  of  no  more  than  four  members  shall  expire  in  any  one  year. 
There  shall  be  a  quorum  of  five  members  for  the  purpose  of  hearing 
cases. — The  concurring  vote  of  four-fifths  of  the  members  present  for 
the  hearing  of  any  case  shall  be  necessary  in  order  (a)  to  reverse  any 
order,  requirement^  decision  or  determination  of  any  administrative 
official  charged  with  enforcement  of  the  zoning  ordinance  or  (b)  to 
decide  in  favor  of  the  applicant  any  matter  upon  which  it  is  required  to 
pass  under  any  such  ordinance  or  (c)  to  effect  any  variation  in  such 
ordinance." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 


H.B.  327  CHAPTER  221 

AN  ACT  TO  PROVIDE  THAT  ALL  LAW  ENFORCEMENT 
OFFICERS  OF  THIS  STATE  HAVE  THE  AUTHORITY  TO 
ENFORCE  THE  RULES  PROMULGATED  BY  THE 
DEPARTMENT  OF  NATURAL  RE.SOURCES  AND 
COMMUNITY  DEVELOPMENT  AND  THE  WILDLIFE 
RESOURCES  COMMISSION  REGARDING  THE  WILLFUL 
REMOVAL  OF.  DAMAGE  TO,  OR  DESTRUCTION  OF  ANY 
PROPERTY  ENTRUSTED  TO  THOSE  ENTITIES. 

The  General  Assembly  of  North  Carolina  enacts:  ,:    :     -         ■■■  • 

Section  1.  G.S.  113-264(a)  reads  as  rewritten: 
"(a)  The  Department  and  the  Wildlife  Resources  Commission  are 
granted  the  power  by  rule  to  license,  regulate,  prohibit,  or  restrict  the 
public  as  to  use  and  enjoyment  of,  or  harm  to,  any  property  of  the 
Department  or  the  Wildlife  Resources  Commission,  and  may  charge 
the  public  reasonable  fees  for  access  to  or  use  of  such  property. 
'Property'  as  the  word  is  used  in  this  section  is  intended  to  be  broadly 
interpreted  and  includes  lands,  buildings,  vessels,  vehicles, 
equipment,  markers,  stakes,  buoys,  posted  signs  and  other  notices, 
trees  and  shrubs  and  artificial  constructions  in  boating  and     fishing 
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access  areas,  game  lands,  wildlife  refuges,  public  waters,  public 
mountain  trout  waters,  and  all  other  real  and  personal  property 
owned,  leased,  controlled,  or  cooperatively  managed  by  either  the 
Department  or  the  Wildlife  Resources  Commission. 

Every  wildlife  protector  and  every  law  enforcement  officer  of  this 
State  and  its  subdivisions  shall  have  the  authority  within  his  or  her 
established  jurisdiction  to  enforce  the  rules  promulgated  pursuant  to 
the  power  granted  by  this  section  regarding  the  willful  removal  of, 
damage  to,  or  destruction  of  any  property  of  the  Department  or  the 
Wildlife  Resources  Commission." 

Sec.  2.     To  the  extent  that  this  act  conflicts  with  any  provision  of 
any  local  act,  this  act  prevails. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  513  CHAPTER  222 

AN    ACT   TO   CLARIFY   THE   DISPOSITION    OF   UNCLAIMED 
BODIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  130A-415  reads  as  rewritten: 
"§  130A-4I5.  Unclaimed  bodies:  disposition. 

(a)  AU  Any  person,  including  officers,  employees  and  agents  of  the 
State  or  of  any  unit  of  local  government  in  the  State;  State,  -aU 
undertakers  doing  business  within  the  State;  State,  hospitals,  nursing 
homes  or  other  institutions,  or  any  person  having  charge  or  control 
of  an  unclaimed  having  physical  possession  of  a  dead  body  shall 
immediately  notif^f  and. — upon  the  request  of  the  Commission  of 
Anatomy,  deliver  the  dead  body  to  the  Commission  of  Anatomy,  make 
reasonable  efforts  to  contact  relatives  of  the  deceased  or  other  persons 
who  may  wish  to  claim  the  body  for  final  disposition.  If  the  body 
remains  unclaimed  for  final  disposition  for  10  days,  the  person  having 
possession  shall  notify  the  Commission  of  Anatomy.  Upon  request  of 
the  Commission  of  Anatomy,  the  person  having  possession  shall 
deliver  the  dead  body  to  the  Commission  of  Anatomy  at  a  time  and 
place  specified  by  the  Commission  of  Anatomy  or  shall  permit  the 
Commission  of  Anatomy  to  take  and  remove  the  body.  The 
Commission  of  Anatomy  may  take  and  remove  the  dead  body.  No 
reward  or  fee  shall  be  paid  for  notifv,^ing  the  Commission  of  Anatomy. 
The  person  having  charge  or  control  of  an  unclaimed  body  shall  make 
reasonable  efforts  to  notify  any  interested  person  of  the  decedent's 
death.  The  recipient  to  which  the  Commission  of  Anatomy  delivers  the 
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body  shall  pay  all  expenses  for  the  embalming  and  delivery  of  the 
body,  and  for  the  reasonable  efforts  made  to  notify,^  the  persons. 

(b)  For  the  purposes  of  this  Part,  an  unclaimed  body  means  a  dead 
body — which — is — not — claimed — ^ — fmaJ — disposition — and — which, — as 
determined  by  the  person  having  charge  or  control  of  the  dead  body, 
probably  will  not  be  claimed  for  final  disposition  within  10  days  of  the 
deceased's  death.  The  unclaimed  body  shall  remain  in  the  charge  or 
control  of  the  person  for  a  period  of  10  days  unless  the  period  is 
shortened  by  the  county  director  of  social  services  upon  determination 
that  the  dead  body  will  not  be  claimed  for  final  disposition  within  10 
days  of  the  decedent's  death.  Upon  expiration  of  the  period,  the 
person  having  charge  or  control  of  the  unclaimed  body  will  deliver  it 
to  the  Commission  of  Anatomy  at  a  time  and  place  specified  by  the 
Commission  of  Anatomy  or  permit  the  Commission  of  Anatomy  to 
take  and  remove  the  body.  All  dead  bodies  not  claimed  for  final 
disposition  within  10  days  of  the  decedent's  death  may  be  received  and 
delivered  by  the  Commission  of  Anatomy  pursuant  to  the  authority 
contained  in  G.S.  143B-204  and  this  Part  and  in  accordance  with  the 
rules  of  the  Commission  of  Anatomy.  Upon  receipt  of  a  body  by  the 
Commission  of  Anatomy  all  interests  in  and  rights  to  the  unclaimed 
dead  body  shall  vest  in  the  Commission  of  Anatomy.  The  recipient  to 
which  the  Commission  of  Anatomy  delivers  the  body  shall  pay  all 
expenses  for  the  embalming  and  delivery  of  the  body,  and  for  the 
reasonable  expenses  arising  from  efforts  to  notify  relatives  or  others. 

(c)  All  dead  bodies  not  claimed  for  final  disposition  within  10  days 
of  the — decedent's — death — m^y — be — received — a»d — delivered — by — the 
Commission  of  Anatomy  pursuant  to  the  authority  contained  in  G.S. 
143B-  204  and  this  Part  and  in  accordance  with  its  rules.  All  interests 
in  and  rights  to  dead  bodies  unclaimed  for  final  disposition  within  10 
days  of  the  decedent's  death  and  received  by  the  Commission  of 
Anatomy — shall  vest  in  the  Commission  of  Anatomy.  Should  the 
Commission  of  Anatomy  decline  to  receive  a  dead  body,  the  person 
with  possession  shall  inform  the  director  of  social  services  of  the 
county  in  which  the  body  is  located.  The  director  of  social  services  of 
that  county  shall  arrange  for  prompt  final  disposition  of  the  body, 
either  by  cremation  or  burial.  Reasonable  costs  of  disposition  and  of 
efforts  made  to  notify  relatives  and  others  shall  be  considered  funeral 
expenses  and  shall  be  paid  in  accordance  with  G.S.  28A-19-6  and 
G.S.  28A-19-8.  If  those  expenses  cannot  be  satisfied  from  the 
decedent's  estate,  they  shall  be  borne  by  the  decedent's  county  of 
residence.  If  the  deceased  is  not  a  resident  of  this  State,  or  if  the 
county  of  residence  is  unknown,  those  expenses  shall  be  borne  by  the 
county  in  which  the  death  occurred. 

(d)  No  autopsy  shall  be  performed  on  an  unclaimed  body  without 
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the  written  consent  of  the  Commission  of  Anatomy  except  that  written 
consent  is  not  required  for  an  autopsy  performed  pursuant  to  Part  2  of 
this  Article. 

(e)  Due  caution  shall  be  taken  to  shield  the  unclaimed  body  from 
public  view. 

(0  Notwithstanding  anything  contained  in  this  section,  an  unclaimed 
body  shall  not  mean  a  dead  body  for  which  the  deceased  has  made  a 
gift  pursuant  to  Part  3  of  this  Article. 

(g)  Nothing  in  this  Part  shall  require  the  officers,  employees  or 
agents  of  a  county  to  notify  the  Commission  of  Anatomy  regarding  the 
bodies  of  minors  who  were  in  the  custody  of  the  county  at  the  time  of 
death  and  whose  final  disposition  will  be  arranged  by  the  county.  In 
the  absence  of  notification,  the  expenses  of  the  final  disposition  shall 
be  a  charge  upon  the  county  having  custody. 

(h)  The  provisions  of  this  Part  shall  not  apply  to  bodies  within  the 
jurisdiction  of  the  medical  examiner  under  G.S.  130A-383  or 
130A-384. 

(i)  In  addition  to  the  other  duties  of  the  Commission  of  Anatomy, 
when  the  Commission  of  Anatomy  is  notified  by  the  Lifeguardianship 
Council  of  the  Association  of  Retarded  Citizens  of  North  Carolina, 
Inc..  that  the  Council  intends  to  claim  a  body,  the  Commission  shall 
release  the  body  to  the  Council.  The  Lifeguardianship  Council  shall 
notify  the  Commission  of  Anatomy  within  24  hours  after  death  of  its 
intent  to  claim  a  body  for  burial  or  other  humane  and  caring 
disposition." 

Sec.  2.     This  act  shall  become  effective  October  1,   1989,  and 
applies  to  deaths  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989.        ,    , 

H.B.  526  CHAPTER  223 

AN  ACT  TO  CLARIFY  THE  DEFINITION  OF  A  MENTALLY  ILL 
MINOR.  ■'■'■■ 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  122C-3(21)  reads  as  rewritten: 
"(21)  'Mental  illness'  means:  (i)  when  applied  to  an  adult,  an 
illness  which  so  lessens  the  capacity  of  the  individual  to 
use  self-control,  judgment,  and  discretion  in  the  conduct 
of  his  affairs  and  social  relations  as  to  make  it  necessary 
or  advisable  for  him  to  be  under  treatment,  care, 
supervision,  guidance,  or  control:  and  (ii)  when  applied  to 
a  minor,  a  mental  condition,  other  than  mental  retardation 
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alone,   that  so   lessens  or     impairs  the  youth's  capacity 
-  either  to  develop  or  to     exercise  age  appropriate  or  age 

adequate     self-control,  judgment,  or  initiative  self-control 
'  or  judgment  in  the  conduct  of  his  activities  and     social 

relationships  as  to  make  it  necessary  or  advisable  for  him 
to   be   under   treatment,   care,    supervision,   guidance,   or 
'''■  control  so  that  he  is  in  need  of  treatment. " 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  580  CHAPTER  224        ■  ' 

AN  ACT  TO  CLARIFY  THE  BOUNDARIES  OF  THE  TOWN  OF 
VARNAMTOWN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2.1  of  the  Charter  of  the  Town  of 
Varnamtown.  being  Chapter  1003.  Session  Laws  of  1987,  reads  as 
rewritten: 

"Section  2.1.  Until  modified  in  accordance  with  law,  the 
boundaries  of  the  town  are  as  follows:  Beginning  at  Stanbury  bridge 
on  center  line  in  the  center  of  Stanbury  Creek  at  a  point  that  intersects 
the  western  right-of-way  line  of  state  road  #1119:  thence  south  along 
the  center  western  right-of-way  line  of  state  road  #1119  to  the 
intersection  of  state  roads  #1119  and  #1120  northern  right-of-way  line 
of  state  road  #1 120:  thence  westerly  along  the  center  northern  right- 
of-way  line  of  state  road  #1 120  to  a  point  that  intersects  the  north  and 
south  line  on  the  west  side  of  Bobby  Caison's  tract  of  land  where 
Bobby  Caison's  most  westerly,  north-south  line,  when  extended, 
would  intersect  the  northern  right-of-way  line  of  state  road  #1120: 
thence  southerly  along  Bobby  Caison's  line  to  Cecil  Holden's  northern 
boundary  line:  thence  easterly  along  Cecil  Holden's  and  Wilbur 
Holden's  northern  lines  to  the  northern  boundary  line  of  Lockwood 
Folly  Golf  Links:  thence  along  the  Lockwood  Folly  Golf  Links 
northern  line  to  Lockwood  Folly  River;  thence  northerly  along  the 
contour  of  the  old  river  to  a  point  that  divides  Riverside  #1  from 
Riverside  #2;  thence  along  the  northern  boundary  line  of  Riverside  #1 
to  Wilson  Lancaster's  line:  thence  along  Wilson  Lancaster's  northern 
line  to  Ennis  Swain's  eastern  line:  thence  along  Ennis  Swain's  eastern 
line  to  Joe  Singletary's  northwest  corner:  thence  due  west  to  John  T. 
Galloway's  eastern,  north-south  line:  thence  along  Ennis  Swain's. 
John  T.  Galloway's,  Mary  Galloway's.  Curtis  Cumbee's  lines  to  the 
northern  right-of-way  line  of  state  road  #1122:  thence  westerly  along 
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the  northern  right-of-way  line  of  state  road  #1122  to  Arthur 
Thompson's  southeast  corner;  thence  along  the  Ennis  Swain  and 
Arthur  Thompson  line  to  the  center  of  Stanbury  Creek;  thence 
westerly  along  the  center  of  Stanbury  Creek  to  the  point  of  beginning 
■at  in  the  western  right-of-way  line  of  state  road  #1119  on  the  west  side 
of  Stanbury  bridge. " 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  600  CHAPTER  225 

AN     ACT    TO     REFINE    THE    OUTPATIENT    COMMITMENT 
CRITERIA  FOR  PERSONS  WITH  MENTAL  ILLNESS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  122C-271  reads  as  rewritten: 
"(b)  If  the  respondent  has  been  held  in  a  24-hour  facility  pending 
the  district  court  hearing,  the  court  may  make  one  of  the  following 
dispositions: 

(1)  If  the  court  finds  by  clear,  cogent,  and  convincing  evidence 
that  the  respondent  is  mentally  ill;  that  he  is  capable  of 
surviving  safely  in  the  community  with  available  supervision 
from  family,  friends,  or  others;  that  based  on  respondent's 
treatment  psychiatric  history,  the  respondent  is  in  need  of 
treatment  in  order  to  prevent  further  disability  or 
deterioration  that  would  predictably  result  in  dangerousness 
as  defined  by  G.S.  1220-3(11);  and  that  the  respondent's 
current  mental  status  or  the  nature  of  his  illness  limits  or 
negates  his  ability  to  make  an  informed  decision  voluntarily 
to  seek  or  comply  with  recommended  treatment,  it  may  order 
outpatient  commitment  for  a  period  not  in  excess  of  90  days. 
If  the  commitment  proceedings  were  initiated  as  the  result  of 
the  respondent's  being  charged  with  a  violent  crime, 
including  a  crime  involving  an  assault  with  a  deadly  weapon, 
and  the  respondent  was  found  not  guilty  by  reason  of 
insanity  or  incapable  of  proceeding,  the  commitment  order 
shall  so  show. 

(2)  If  the  court  finds  by  clear,  cogent,  and  convincing  evidence 
that  the  respondent  is  mentally  ill  and  is  dangerous  to 
himself  or  others  or  is  mentally  retarded  and.  because  of  an 
accompanying  behavior  disorder,  is  dangerous  to  others,  it 
may  order  inpatient  commitment  at  a  24-hour  facility 
described  in  G.S.   122C-252  for  a  period  not  in  excess  of  90 
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days.  However,  an  individual  who  is  mentally  retarded  and, 
because  of  an  accompanying  behavior  disorder,  is  dangerous 
- :•,  to  others  may  not  be  committed  to  a  State,  area  or  private 
facility  for  the  mentally  retarded.  An  individual  who  is 
mentally  ill  and  dangerous  to  himself  or  others  may  also  be 
committed  to  a  combination  of  inpatient  and  outpatient 
commitment  at  both  a  24-hour  facility  and  an  outpatient 
treatment  physician  or  center  for  a  period  not  in  excess  of 
90  days.  If  the  commitment  proceedings  were  initiated  as  the 
result  of  the  respondent's  being  charged  with  a  violent 
crime,  including  a  crime  involving  an  assault  with  a  deadly 
weapon,  and  the  respondent  was  found  not  guilty  by  reason 
of  insanity  or  incapable  of  proceeding,  the  commitment 
order  shall  so  show.  If  the  court  orders  inpatient 
commitment  for  a  respondent  who  is  under  an  outpatient 
commitment  order,  the  outpatient  commitment  is  terminated; 
and  the  clerk  of  the  superior  court  of  the  county  where  the 
district  court  hearing  is  held  shall  send  a  notice  of  the 
inpatient  commitment  to  the  clerk  of  superior  court  where 
the  outpatient  commitment  was  being  supervised. 

(3)  If  the  court  does  not  find  that  the  respondent  meets  either  of 
the  commitment  criteria  set  out  in  subdivisions  (I)  and  (2) 
of  this  subsection,  the  respondent  shall  be  discharged,  and 
the  facility  in  which  he  was  last  a  client  so  notified. 

(4)  Before  ordering  any  outpatient  commitment,  the  court  shall 
make  findings  of  fact  as  to  the  availability  of  outpatient 
treatment.  The  court  shall  also  show  on  the  order  the 
outpatient    treatment    physician    or    center    who    is    to    be 

'  responsible  for  the  management  and  supervision  of  the 
respondent's  outpatient  commitment.  When  an  outpatient 
commitment  order  is  issued  for  a  respondent  held  in  a 
24-hour  facility,  the  court  may  order  the  respondent  held  at 
i  the  facility  for  no  more  than  72  hours  in  order  for  the 
facility  to  notify  the  designated  outpatient  treatment  physician 
or  center  of  the  treatment  needs  of  the  respondent.  The  clerk 
of  court  in  the  county  where  the  facility  is  located  shall  send 
a  copy  of  the  outpatient  commitment  order  to  the  designated 
outpatient  treatment  physician  or  center.  If  the  outpatient 
commitment  will  be  supervised  in  a  county  other  than  the 
county  where  the  commitment  originated,  the  court  shall 
order  venue  for  further  court  proceedings  to  be  transferred 
to  the  county  where  the  outpatient  commitment  will  be 
supervised.  Upon  an  order  changing  venue,  the  clerk  of 
superior    court     in     the    county     where     the    commitment 
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I 

I  originated  shall  transfer  the  file  to  the  clerk  of  superior  court 

in    the  county  where  the  outpatient  commitment   is   to   be 
supervised." 
Sec.  2.     G.S.  122C-263  reads  as  rewritten: 
i  "(d)      After   the  conclusion   of  the  examination   the   physician   or 

eligible  psychologist  shall  make  the  following  determinations: 
(1)    If  the  physician  or  eligible  psychologist  finds  that: 
;  a.    The  respondent  is  mentally  ill: 

I  b.    The    respondent    is   capable   of  surviving   safely   in   the 

community  with  available  supervision  from  family, 
friends,  or  others: 

c.  Based  on  the  respondent's  treatment  psychiatric  history, 

;  the  respondent  is  in  need  of  treatment  in  order  to  prevent 

further  disability  or  deterioration  which  would 
predictably  result  in  dangerousness  as  defined  by  G.S. 

;  122C-3(11);  and 

d.  His  current  mental  status  or  the  nature  of  his  illness 
limits  or  negates  his  ability  to  make  an  informed  decision 
to     seek     voluntarily     or     comply     with     recommended 

;  treatment; 

'         The  physician  or  eligible  psychologist  shall  so  show  on  [the] 

'  his    examination    report    and    shall    recommend    outpatient 

commitment.        In    addition    the    examining    physician    or 

eligible    psychologist    shall    show    the    name,    address,    and 

telephone    number    of    the    proposed    outpatient    treatment 

physician  or  center.    The  person  designated  in  the  order  to 

provide   transportation    shall    return    the   respondent   to   his 

regular  residence  or  to  the  home  of  a  consenting  individual, 

and  he  shall  be  released  from  custody. 

;  (2)    If   the    physician    or    eligible    psychologist    finds    that    the 

I  respondent  is  mentally  ill  and  is  dangerous  to  himself  or 

I  others,     or     is     mentally    retarded,     and    because    of    an 

I  accompanying  behavior  disorder,  is  dangerous  to  others,  he 

'  shall    recommend    inpatient   commitment,    and    he   shall    so 

'?■  show  on  [the]  his  examination  report.    The  law-enforcement 

I    ''  officer  or  other  designated  person  shall  take  the  respondent 

to  a  24-hour  facility  described  in  G.S.  122C-252  pending  a 

district  court  hearing.     If  there  is  no  area  24-hour  facility 

w  and  if  the  respondent  is  indigent  and  unable  to  pay  for  his 

I  care  at  a  private  24-hour  facility,  the  law-enforcement  officer 

I  or  other  designated  person   shall  take  the  respondent  to  a 

State    facility     for     the     mentally     ill     designated     by    the 

Commission   in  accordance  with  G.S.    143B-157(a)(l)a  for 

custody,  observation,  and  treatment  and  immediately  notify 
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the  clerk  of  superior  court  of  his  actions. 
(3)    If  the  physician  or  eligible  psychologist  finds  that  neither 
condition    described    in    subdivisions    (1)    or    (2)    of    this 
subsection  exists,  the  respondent  shall  be  released  and  the 
proceedings  terminated." 
Sec.  3.     This  act  shall  become  effective  October   1,    1989.  and 
applies  to  outpatient  commitment  orders  issued  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989.  .         '   .>■      i   r:       : 

H.B.  695  CHAPTER  226  .      - 

AN  ACT  TO  MAKE  TECHNICAL  CORRECTIONS  IN  THE  FOOD, 
DRUG,  AND  COSMETICS  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  106-121  reads  as  rewritten: 
"§  106-121.  Definilions  and  general  consideration. 
For  the  purpose  of  this  Article: 

(1)  The  term  advertisement'  means  all  representations 
disseminated  in  any  manner  or  by  any  means,  other  than 
by  labeling,  for  the  purposes  of  inducing,  or  which  are 
likely  to  induce,  directly  or  indirectly,  the  purchase  of 
food,  drugs,  devices  or  cosmetics. 

(la)      The  term  'color'  includes  black,  white,  and  intermediate 

grays, 
(lb)      The  term  'color  additive'  means  a  material  which: 

a.  Is  a  dye,  pigment,  or  other  substance  made  by  a 
process  of  synthesis  or  similar  artifice,  or  extracted, 
isolated,  or  otherwise  derived,  with  or  without 
intermediate  or  final  change  of  identity,  from  a 
vegetable,  animal,  mineral,  or  other  source;  or 

b.  When  added  or  applied  to  a  food,  drug,  or  cosmetic, 
or  to  the  human  body  or  any  part  thereof,  is  capable 
(alone  or  through  reaction  with  other  substance)  of 
imparting  color  thereto; 

Provided,  that  such  term  does  not  apply  to  any  pesticide  chemical, 
soil  or  plant  nutrient,  or  other  agricultural  chemical  solely  because  of 
its  effect  in  aiding,  retarding,  or  otherwise  affecting,  directly  or 
indirectly,  the  growth  or  other  natural  physiological  process  of 
produce  of  the  soil  and  thereby  affecting  its  color,  whether  before  or 
after  harvest. 

(2)  The   term    'Commissioner"    means   the   Commissioner   of 
,,;,          Agriculture;  the  term  'Department'  means  the  Department 
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I  of  Agriculture,  and  tiie  term  'Board'  means  the  Board  of 

,;  Agriculture. 

I  (2a)      The    term    'consumer    commodity'    except    as    otherwise 

|.  specifically  provided  by  this  subdivision  means  any  food, 

'  drug,  device,  or  cosmetic  as  those  terms  are  defined  by 

I  this  Article.  Such  term  does  not  include: 

I  a.    Any  tobacco  or  tobacco  product;  or 

[  b.    Any    commodity    subject    to    packaging    or    labeling 

;  t  requirements     imposed     under    the    North     Carolina 

I  Pesticide  Law  of  1971.  Article  52.  Chapter  143,  of  the 

General  Statutes  of  North  Carolina,  or  the  provisions 
of  the  eighth  paragraph  under  the  heading  'Bureau  of 
Animal  Industry'  of  the  act  of  March  4,  1913  (37 
Stat.  832-833:  21  U.S.C.  151-157)  commonly  known 
as  the  Virus-Serum  Toxin  Act;  or 

c.  Any     drug     subject     to     the     provisions     of     G.S. 
106-134(13)  or     106-134.1   of  this  Article  or  section 

,  503(b)(1)  or  506  of  the  federal  act;  or 

d.  Any  beverage  subject  to  or  complying  with  packaging 
or  labeling  requirements  imposed  under  the  Federal 

'  Alcohol  Administration  Act  (27  U.S.C  e/ 5c<7,);  or 

]  e.    Any  commodity  subject  to  the  provisions  of  the  North 

Carolina  Seed  Law.   Article  31,   Chapter    106  of  the 
General  Statutes  of  North  Carolina. 
(3)        The  term   'contaminated  with  filth'   applies  to  any  food, 
drug,  device  or  cosmetic  not  securely  protected  from  dust, 
dirt,   and  as  far  as  may  be  necessary  by  all  reasonable 
means,  from  all  foreign  or  injurious  contaminations. 
,  (4)        The  term  'cosmetic'  means 

[  a.    Articles  intended  to  be  rubbed,  poured,  sprinkled,  or 

'  sprayed     on.  introduced  into,  or  otherwise  applied  to 

the   human   body  or  any  part  thereof  for  cleansing, 
I  beautifying,   promoting  attractiveness,   or  altering  the 

f-  appearance,  and 

J  ■  b.    Articles  intended  for  use  as  a  component  of  any  such 

a    •'  articles,  except  that  such  terms  shall  not  include  soap. 

I,  (4a)       The  term  'counterfeit  drug'  means  a  drug  which,  or  the 

I  container   or    labeling    of  which,    without   authorization, 

I  bears    the    trademark,    trade    name    or   other    identifying 

s  mark,   imprint,   or  device,  or  any  likeness  thereof,  of  a 

i^  .  drug  manufacturer,  processor,  packer  or  distributor  other 

(than   the   person   or   persons  who   in   fact   manufactured, 
processed,    packed   or   distributed    such   drug   and   which 

I'  ,  thereby  falsely  purports  or  is  represented  to  be  the  product 

*  '■  ' 
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•  '  of.  or  to  have  been  packed  or  distributed  by.  such  other 

drug  manufacturer,  processor,  packer  or  distributor. 

(5)  The  term  'device/  except  when  used  in  subdivision  (15) 
of  this   section   and   in   G.S.    106-122.   subdivision   (10), 

f    ■'    106-130,   subdivision   (6),    106-134,   subdivision   (3)  and 
106-137,    subdivision    (3)   means   instruments,    apparatus 
and  contrivances,  including  their  components,  parts  and 
■ '    '  •  accessories,  intended 

'    •  a.    For  use  in  the  diagnosis,  cure,  mitigation,  treatment, 

or  prevention  of  disease  in  man  or  other  animals;  or 
'  b.    To  affect  the  structure  or  any  function  of  the  body  of 
man  or  other  animals. 

(6)  The  term  'drug'  means  '      - 

a.  Articles  recognized  in  the  official  United  States 
Pharmacopoeia,  official  Homeopathic  Pharmacopoeia 
of  the  United  States,  or  official  National  Formulary, 
or  any  supplement  to  any  of  them;  and 

b.  Articles  intended  for  use  in  the  diagnosis,  cure, 
mitigation,  treatment  or  prevention  of  disease  in  man 
or  other  animals;  and 

c.  Articles  (other  than  food)  intended  to  affect  the 
structure  or  any  function  of  the  body  of  man  or  other 
animals;  and 

d.  Articles  intended  for  use  as  a  component  of  any  article 
specified  in  paragraphs  a.  b  or  c;  but  does  not  include 
devices  or  their  components,  parts,  or  accessories. 

(7)  The  term  'federal  acf  means  the  Federal  Food,  Drug  and 
Cosmetic  Act  (Title  21  U.S.C.  301  el  seq.\  52  Stat.  1040 
el  seq.).  ■  -  •■'--  ■'■•  •    . 

(8)  The  term  'food'  means 

a.  Articles  used  for  food  or  drink  for  man  or  other 
animals, 

b.  Chewing  gum.  and  .■:.';;  ;  > 

c.  Articles  used  for  components  of  any  such  article. 

(8a)  The  term  'food  additive'  means  any  substance,  the 
intended  use  of  which  results  or  may  be  reasonably 
expected  to  result,  directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  affecting  the  characteristics  of  any 
food  (including  any  substance  intended  for  use  in 
producing,  manufacturing.  packing.  processing, 
preparing,  treating,  packaging,  transporting  or  holding 
food;  and  including  any  source  of  radiation  intended  for 
any  such  use)  if  such  substance  is  not  generally 
recognized,  among  experts  qualified  by  scientific  training 
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and  experience  to  evaluate  its  safety,  as  having  been 
adequately  shown  through  scientific  procedures  (or.  in  the 
case  of  a  substance  used  in  a  food  prior  to  January  1 , 
1958.  through  either  scientific  procedures  or  experience 
■  based  on  common  use  in  food)  to  be  safe  under  the 
conditions  of  its  intended  use;  except  that  such  term  does 
not  include: 

a.  A  pesticide  chemical  in  or  on  a  raw  agricultural 
commodity:  or 

b.  A  pesticide  chemical  to  the  extent  that  it  is  intended 
for  use  or  is  used  in  the  production,  storage,  or 
transportation  of  any  raw  agricultural  commodity;  or 

c.  A  color  additive;  or 

d.  Any  substance  used  in  accordance  with  a  sanction  or 
approval  granted  prior  to  the  enactment  of  the  Food 
Additives  Amendment  of  1958.  pursuant  to  the  federal 
act;  the  Poultry  Products  Inspection  Act  (21  U.S.C. 
451  ef  seq.)  or  the  Meat  Inspection  Act  of  March  4, 
1907  (34  Stat.  1260).  as  amended  and  extended  (21 
U.S.C.  71  et  seq.). 

(9)  The  term  'immediate  container'  does  not  include  package 
liners. 

(10)  The  term  'label'  means  a  display  of  written,  printed  or 
graphic  matter  upon  the  immediate  container  of  any 
article:  and  a  requirement  made  by  or  under  authority  of 
this  Article  that  any  word,  statement,  or  other  information 
appear  appearing  on  the  label  shall  not  be  considered  to 
be  complied  with  unless  such  word,  statement,  or  other 
information  also  appears  on  the  outside  container  or 
wrapper,  if  any  there  be.  of  the  retail  package  of  such 
article,  or  is  easily  legible  through  the  outside  container 
or  wrapper. 

(11)  The  term  'labeling'  means  all  labels  and  other  written, 
printed,  or  graphic  matter 

a.  Upon  an  article  or  any  of  its  containers  or  wrappers, 
or 

b.  Accompanying  such  article. 

(11a) — The  term  'manufacturer'  means  a  person  who  prepares, 
derives,  or  produces  a  prescription  drug. — Pharmacists  are 
specifically  excluded  from  this  definition  if  they  arc  acting 
in  the  course  of  their  professional  practice  as  defined  in 
Chapter  90  and  rules  adopted  pursuant  to  it. 

(12)  The  term  'new  drug'  means 

a.    Any  drug  the  composition  of  which  is  such  that  such 
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,,         ,,;,,;       drug    is    not    generally    recognized,    among    experts 

-,  qualified    by    scientific    training    and    experience    to 

,    ■        evaluate  the  safety  and  effectiveness  of  drugs,  as  safe 

and  effective  for  use  under  the  conditions  prescribed, 

-  i  recommended,  or  suggested  in  the  labeling  thereof;  or 

,-  .  b.    Any  drug  the  composition  of  which  is  such  that  such 

drug,     as  a  result  of  investigations  to  determine  its 

,  ;       safety  and  effectiveness  for  use  under  such  conditions, 

has    become    so    recognized,    but    which    has    not. 

otherwise  than  in  such  investigation,  been  used  to  a 

material   extent   or   for   a   material    time    under   such 

conditions. 

(12a) — The  term    'prescription   drug'    means  a  drug  that  under 

federal — Utw — is — required, — prior — t© — being — dispensed — ©f 

delivered,    to    be    labeled    with    the    following    statement; 

'Caution; Federal    law   prohibits   dispensing   without   a 

prescription.' 

(13)  The  term  'official  compendium"  means  the  official  United 
States  Pharmacopoeia,  official  Homeopathic 
Pharmacopoeia  of  the  United  States,  official  National 
Formulary,  or  any  supplement  to  any  of  them. 

(13a)  The  term  'package'  means  any  container  or  wrapping  in 
which  any  consumer  commodity  is  enclosed  for  use  in  the 
delivery  or  display  of  that  consumer  commodity  to  retail 
purchasers,  but  does  not  include: 

a.  Shipping  containers  or  wrappings  used  solely  for  the 
transportation  of  any  consumer  commodity  in  bulk  or 

.  ;  .  in  quantity  to  manufacturers,  packers,  or  processors, 

or  to  wholesale  or  retail  distributors  thereof;  or 

b.  Shipping  containers  or  outer  wrappings  used  by 
retailers  to  ship  or  deliver  any  commodity  to  retail 
customers  if  such  containers  and  wrappings  bear  no 
printed  matter  pertaining  to  any  particular  commodity. 

(14)  The  term  'person'  includes  individual, 
partnership. corporation,  and  association. 

(14a)  The  term  'pesticide  chemical'  means  any  substance 

which,     alone,     in     chemical     combination,     or     in 
formulation  with  one  or  more  other  substances  is  a 
„  ; .  'pesticide'  within  the  meaning  of  the  North  Carolina 

Pesticide  Law  of  1971.  Article  52.  Chapter  143,  of 
..  the    General    Statutes    of    North    Carolina,    or    the 

Federal  Insecticide.  Fungicide  and  Rodenticide  Act  (7 
U.S.C.  135  ci  scq.).  and  which  is  used  in  the 
production,     storage,     or     transportation     of     raw 
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agricultural  commodities. 
(14b)  The  term   'practitioner'    means  a  physician,   dentist, 

veterinarian  or  other  person  licensed,  registered  or 
otherwise  permitted  to  distribute,  dispense,  conduct 
research  with  respect  to  or  to  administer  a  drug  so 
long  as  such  activity  is  within  the  normal  course  of 
professional  practice  or  research. 
(14c)  The  term  'principal  display  panel'  means  that  part  of 

a  label  that  is  most  likely  to  be  displayed,  presented, 
shown,   or  examined   under   normal   and   customary 
conditions  of  display  for  retail  sale. 
(I4d)  The  term   'raw  agricultural  commodity'   means  any 

food  in  its  raw  or  natural  state,  including  all  fruits 
that  are  washed,  colored,  or  otherwise  treated  in  their 
unpeeled  natural  form  prior  to  marketing. 

(14e) The  term  'repackager'  means  a  person  who  repacks, 

relabels,  or  manipulates  a  prescription  drug  which 
was  in  a  unit  packaged  and  sealed  by  a  manufacturer- 
Pharmacies — ate — specifically — exempted — from  this 
definition  if  they  are  acting  in  the  course  of  their 
-  professional   practice  as  defined   in  Chapter  90  and 

rules  adopted  pursuant  to  it. 

(140 The  term  'wholesaler'   means  a  person  acting,  as  a 

jobber,  wholesale  merchant,  salvager,  or  broker,  or 
agent  thereof,   who  sells  or  distributes  for  resale  a 

prescription — drug. Pharmacists — ate — specifically 

exempted  from  this  definition  if  they  are  acting  in  the 
course  of  their  professional  practice  as  defined  in 
Chapter  90  and  rules  adopted  pursuant  to  it. 
(15)  If  an  article  is  alleged  to  be  misbranded  because  the 
labeling  is  misleading,  or  if  an  advertisement  is  alleged  to 
be  false  because  it  is  misleading,  then  in  determining 
whether  the  labeling  or  advertisement  is  misleading,  there 
shall  be  taken  into  account  (among  other  things)  not  only 
representations  made  or  suggested  by  statement,  word, 
design,  device,  sound,  or  any  combination  thereof,  but  also 
the  extent  to  which  labeling  or  advertisement  fails  to  reveal 
facts  material  in  the  light  of  such  representations  or 
material  with  respect  to  consequences  which  may  result 
from  the  use  of  the  article  to  which  the  labeling  or 
advertisement  relates  under  the  conditions  of  use  prescribed 
in  the  labeling  or  advertisement  thereof  or  under  such 
conditions  of  use  as  are  customary  or  usual. 
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(16)  The     representation     of    a     drug,     in     its     labeling     or 
r  advertisement,  as  an  antiseptic  shall  be  considered  to  be  a 

representation  that  it  is  a  germicide,  except  in  the  case  of  a 

ry,,        drug,  purporting  to  be.  or  represented  as.  an  antiseptic  for 

:,  inhibitory  use  as  a  wet  dressing,  ointment,  dusting  powder, 

;,;;       or  such  Other  use  as  involves  prolonged  contact  with  the 

body. 

(17)  The  provisions  of  this  Article  regarding  the  selling  of  food, 
drugs,  devices,  or  cosmetics,  shall  be  considered  to  include 

■  ;,         the      manufacture,      production.      processing,       packing, 

exposure,  offer,  possession,  and  holding  of  any  such  article 

for  sale;  and  the  sale,  dispensing,  and  giving  of  any  such 

^         article;  and  the  supplying  or  applying  of  any  such  article  in 

the  conduct  of  any  food,  drug  or  cosmetic  establishment." 
Sec.  2.     G.S.  106-140.1  is  amended  by  adding  a  new  subsection 
to  read: 

"(j)   As  used  in  this  section: 

(1)  The  term  'manufacturer'  means  a  person  who  prepares, 
derives,  or  produces  a  prescription  drug.  Pharmacists  are 
specifically  excluded  from  this  definition  if  they  are  acting  in 

•: V     the    course    of   their    professional    practice    as    defined    in 
Chapter  90  and  rules  adopted  pursuant  to  it. 

(2)  The  term  'prescription  drug'  means  a  drug  that  under 
federal  law  is  required,  prior  to  being  dispensed  or 
delivered,    to    be    labeled    with    the    following    statement: 

.;;  'Caution:       Federal    law    prohibits    dispensing    without    a 

prescription.' 

(3)  The  term  'repackager'  means  a  person  who  repacks, 
relabels,  or  manipulates  a  prescription  drug  which  was  in  a 
unit  packaged  and  sealed  by  a  manufacturer.  Pharmacists 
are  specifically   exempted   from   this   definition   if  they  are 

;    \      acting  in  the  course  of  their  professional  practice  as  defined 
in  Chapter  90  and  rules  adopted  pursuant  to  it. 

(4)  The  term  'wholesaler'  means  a  person  acting  as  a  jobber, 
wholesale  merchant,  salvager,  or  broker,  or  agent  thereof, 
who  sells  or  distributes  for  resale  a  prescription  drug. 
Pharmacists  are  specifically  exempted  from  this  definition  if 
they  are  acting  in  the  course  of  their  professional  practice  as 
defined  in  Chapter  90  and  rules  adopted  pursuant  to  it." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989.  
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H.B.  718  CHAPTER  227 

AN  ACT  TO  EXTEND  CERTIFICATION  AUTHORITY  FOR  THE 
WATER  TREATMENT  FACILITY  OPERATORS 

CERTIFICATION  BOARD,  AND  TO  MAKE  TECHNICAL 
CHANGES  TO  THE  WATER  TREATMENT  FACILITY 
OPERATORS  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90A-20  reads  as  rewritten: 
"  §  90A-20.  Purpose. 

It  is  the  purpose  of  this  Article  to  protect  the  public  health  and  to 
conserve  and  protect  the  water  resources  of  the  State;  to  protect  the 
public  investment  in  water  treatment  facilities;  to  provide  for  the 
classifying  of  public  water  treatment  facilities;  to  require  the 
examination  of  water  treatment  facility  operators  and  the  certification 
of  their  competency  to  supervise  the  operation  of  water  treatment 
facilities;  and  to  establish  the  procedures  for  such  classification  and 
certification.  Further,  it  is  the  purpose  of  this  Article  to  provide  for 
the  certification  of  personnel  operating  the  distribution  portion  of  a 
water  treatment  facility." 

Sec.  2.     Article  2  of  Chapter  90A  of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 
"§  90A-20.1.    Definitions. 

In  this  Article,  unless  the  context  clearly  requires  otherwise,  the 
following  definitions  apply: 

(1)  'Board'  or  ^Board  of  Certification'  means  the  Water 
Treatment  Facility  Operators  Board  of  Certification. 

(2)  'Operator'  means  a  person  who  operates,  maintains  or 
inspects  water  treatment  facilities. 

(3)  'Operator  in  responsible  charge'  means  a  person  designated 
by  the  owner  of  the  water  treatment  facility  to  be  responsible 
for  the  total  operation  and  maintenance  of  the  facility. 

(4)  'Public  water  system'  means  a  system  for  the  provision  of 
piped  water  for  human  consumption  as  defined  in  G.S. 
130A-3 13(10). 

(5)  'Unit  of  local  government'  means  a  county,  city, 
consolidated  city-county,  sanitary  district  or  other  local 
political  subdivision,  authority  or  agency  of  local 
government. 

(6)  'Water  treatment  facility'  means  any  facility/  or  facilities  used 
or  available  for  use  in  the  collection,  treatment,  testing, 
storage,  pumping,  or  distribution  of  water  for  a  public  water 
system."  ^  . 
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Sec.  3.     G.S.  90A-23  reads  as  rewritten:  '^^       •  ^ 

"§  90A-23.  Grades  of  certificales. 

The  Board  of  Certification,  witii  the  advice  and  assistance  of  the 
Secretary  of  Human  Resources,  shall  establish  grades  of  certification 
for  water  treatment  facility  operators  corresponding  to  the  classification 
of  water  treatment  facilities.  The  grades  of  certification  shall  be  ranked 
so  that  a  person  holding  a  certification  in  the  highest  grade  is  thereby 
affirmed  competent  to  operate  water  treatment  facilities  in  the  highest 
classification  and  any  water  treatment  facility  in  a  lower  classification; 
a  person  holding  a  certification  in  the  next  highest  grade  is  affirmed  as 
competent  to  operate  water  treatment  facilities  in  the  next  highest 
classification  and  any  lower  classification; — and  in  a  like  manner 
through  the  range  of  grades  of  certification  and  classification  of  water 
treatment  facilities." 

Sec.  4.     G.S.  90A-29  reads  as  rewritten:  -- 

"  ^  90A-29.  Certified  operators  required.  ^     •.■•  ?'"     ;■•".:•:■/ 

(a)  On  and  after  July  I,  1971,  every  person,  flrm^  or  corporation, 
municipal  or  private^  every  person,  corporation,  company,  association, 
partnership,  unit  of  local  government.  State  agency,  federal  agency,  or 
other  legal  entity  owning  or  having  control  of  a  water  treatment  facility 
shall  have  the  obligation  of  assuring  that  the  operator  in  responsible 
charge  of  such  facility  is  duly  certified  by  the  Board  of  Certification 
under  the  provisions  of  this  Article. 

(b)  No  person,  after  July  I,  1971.  shall  perform  the  duties  of  an 
operator,  in  responsible  charge  of  a  water  treatment  facility,  without 
being  duly  certified  under  the  provisions  of  this  Article." 

Sec.  5.     G.S.  90A-30(a)  reads  as  rewritten: 
"  §  90A-30.  Penalties;  remedies;  contested  cases. 

(a)  Upon  the  recommendation  of  the  Board  of  Certification,  the 
Secretary  of  Human  Resources  or  a  delegated  representative  may 
impose  an  administrative,  civil  penalty  on  any  person. — fi«n — or 
corporation  person,  corporation,  company,  association,  partnership, 
unit  of  local  government.  State  agency,  federal  agency,  or  other  legal 
entity  who  violates  G.S.  90A-29(a).  Each  day  of  a  continued  violation 
shall  constitute  a  separate  violation.  The  penalty  shall  not  exceed  one 
hundred  dollars  ($100.00)  for  each  day  such  violation  continues.  No 
penalty  shall  be  assessed  until  the  person  alleged  to  be  in  violation  has 
been  notified  of  the  violation." 

Sec.  6.     G.S.  90A-31  reads  as  rewritten: 
"  §90/1-3/.  Commercial  water  treatment  operation  firms. 

^ — Every — person. — firm. — of — corporation. — municipal — of — private, 
owning  or  having  control  of  a  water  treatment  works  may  contract 
with  a  responsible  commercial  water  treatment  works  operation  firm 
for  operational  and  other  services  of  tliat  firm,  and  that  firm  shall 
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designate  an  employee  as  the  operator  in  responsible  charge.  This 
designee  and  other  licensed  employees  of  the  firm  shall  be  responsible 
for  the  total  operation  and  maintenance  of  the  water  treatment  works. 
Contractual  firms  shall  not  be  limited  as  to  the  number  of  facilities ^ 
distance  between  facilities,  location  of  office  or  residence,  frequency  of 
visits. — utilization  of  local  persons  who  are  not  certified,  or  other 
internal — management — procedures,  (a)  Every  person,  corporation, 
company,  association,  partnership,  unit  of  local  government.  State 
agency,  federal  agency,  or  other  legal  entity  owning  or  having  control 
of  a  water  treatment  facility  may  contract  with  a  responsible 
commercial  water  treatment  facility  operation  firm  for  operational  and 
other  services  of  that  firm.  The  owner  with  the  firm's  consent  may 
designate  an  employee  of  that  contracting  firm  as  the  operator  in 
responsible  charge.  This  designee  and  other  licensed  employees  of 
the  firm  shall  be  responsible  for  the  total  operation  and  maintenance 
of  the  water  treatment  facility,  and  shall  be  limited  as  to  the  number  of 
facilities,  distance  between  facilities,  and  frequency  of  visits  as  can 
reasonably  be  handled  during  the  ordinary  course  of  business  as  well 
as  during  emergencies.  Contractual  firms  shall  not  be  limited  as  to 
the  number  of  facilities,  distance  between  facilities,  location  of  office 
or  other  internal  management  procedures. 

(b)  Any  employee  designated  by  the  firm  as  operator  in  responsible 
charge  shall  obtain  certification  from  the  Water  Treatment  Facility 
Operators  Board  of  Certification  and  shall  comply  with  all  of  the 
requirements  specified  in  Chapter  90A  and  the  rules  and  reasonable 
standards  of  the  Board,  applicable  to  all  operators  in  responsible 
charge,  designed  to  assure  satisfactory  operation  of  water  treatment 
facilities." 

Sec.  7.     Article   2   of  Chapter  90A  of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 
"§  90A-33.  Cerlificalion  of  distribution  operators. 

The  Board  of  Certification  shall  have  the  authority  to  establish 
certification  programs  for  personnel  who  operate  the  distribution 
portion  of  a  water  treatment  facility.  The  Board  may  provide  for 
voluntary  or  mandatory  certification  and  may  provide  requirements  for 
training,  education,  and  experience  of  personnel  to  be  certified.  The 
owner  of  a  water  treatment  facility  shall  have  three  years  to  obtain 
certification  or  the  services  of  appropriately  certified  distribution 
personnel  after  the  effective  date  of  mandatory  certification." 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 
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H.B.  757  CHAPTER  228  -^ 

AN  ACT  TO  INCREASE  THE  SETTLEMENT  AUTHORITY  OF 
THE  ATTORNEY  GENERAL  IN  TORT  CLAIMS  AGAINST  THE 
STATE  FROM  TEN  THOUSAND  DOLLARS  TO  TWENTY- 
FIVE  THOUSAND  DOLLARS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  I43-295(a)  reads  as  rewritten: 
"(a)  Any  claims  except  claims  of  minors  pending  or  hereafter  filed 
against  the  various  departments,  institutions  and  agencies  of  the  State 
may  be  settled  upon  agreement  between  the  claimant  and  the  Attorney 
General  for  an  amount  not  in  excess  of  -tett-  twenty-five  thousand 
dollars  ($10,000)  ($25.000).  without  the  approval  of  the  Industrial 
Commission.  The  Attorney  General  may  also  make  settlements  by 
agreement  for  claims  in  excess  of  -tea-  twenty-five  thousand  dollars 
($10.000)  ($25.000)  and  claims  of  infants  or  persons  non  sui  juris, 
provided  such  claims  have  been  subject  to  review  and  approval  by  the 
Industrial  Commission." 

Sec.  2.     G.S.  143-295(b)  reads  as  rewritten: 
"(b)  In  settlements  under  -tew  twenty-five  thousand  dollars  ($10,000) 
($25,000).    agreed    upon    between    the    Attorney    General    and    the 
claimant,  the  filing  of  an  affidavit  as  set  forth  in  G.S.  143-297  shall 
not  be  required." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  796  CHAPTER  229 

AN  ACT  TO  ESTABLISH  FOX  SEASONS  IN  HYDE  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  \.  Notwithstanding  any  other  provision  of  law,  there  is 
a  season  for  taking,  hunting,  or  killing  foxes  with  bow  and  arrow, 
rifle,  shotgun,  and  dogs  from  November  15  through  January  1  of  each 
year. 

Sec.  2.  Notwithstanding  any  other  provision  of  law,  there  is  a 
season  for  taking,  hunting,  or  killing  foxes  with  traps  from  January  2 
through  the  last  day  of  February  of  each  year. 

Sec.  3.  The  Wildlife  Resources  Commission  shall  provide  for 
the  sale  of  foxes  taken  lawfully  pursuant  to  this  act. 

Sec.  4.  A  season  bag  limit  of  20  applies  in  the  aggregate  to  all 
foxes  taken  during  the  fox  seasons  established  in  this  act. 
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Sec.  5.  Section  2  of  Chapter  932  of  tiie  1951  Session  Laws  is 
rewritten  to  read:  "This  act  shall  not  apply  to  the  hunting  of  game 
birds  or  foxes." 

Sec.  6.     This  act  shall  apply  only  to  Hyde  County. 

Sec.  7.     This  act  shall  become  effective  October  1 .  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  972  CHAPTER  230 

AN  ACT  TO  AMEND  THE  STATUTES  REGARDING  THE 
PROCUREMENT  OF  ARCHITECTURAL  AND  ENGINEERING 
SERVICES  BY  STATE  AND  LOCAL  GOVERNMENT  TO 
INCLUDE  SURVEYING  SERVICES. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  The  title  of  Article  3D  of  Chapter  143  of  the 
General  Statutes  reads  as  rewritten: 

"Article  3D. 

"Procurement  of  Architectural  and 

Engineering  Architectural,  Engineering,  and  Surveying  Services. " 

Sec.  2.     G.S.  143-64.31  reads  as  rewritten: 
"§  143-64.31.  Declaration  of  public  policy. 

It  is  the  public  policy  of  this  State  and  all  public  subdivisions  and 
Local  Governmental  Units  thereof,  except  in  cases  of  special 
emergency  involving  the  health  and  safety  of  the  people  or  their 
property,  to  announce  all  requirements  for  architectural — and 
engineering  architectural,  engineering,  and  surveying  services,  to 
select  firms  qualified  to  provide  such  services  on  the  basis  of 
demonstrated  competence  and  qualification  for  the  type  of  professional 
services  required  without  regard  to  fee  other  than  unit  price 
information  at  this  stage,  and  thereafter  to  negotiate  a  contract  for 
architectural  or  engineering  architectural,  engineering,  or  surveying 
services  at  a  fair  and  reasonable  fee  with  the  best  qualified  firm.  If  a 
contract  cannot  be  negotiated  with  the  best  qualified  firm,  negotiations 
with  that  firm  shall  be  terminated  and  initiated  with  the  next  best 
qualified  firm." 

Sec.  3.     G.S.  143-64.33  reads  as  rewritten: 
"§  143-64.33.  Advice  in  selecting  consultants  or  negotiating  consultant 
contracts. 

On  architectural — ©* — engineering  architectural,  engineering,  or 
surveying  contracts,  the  Department  of  Transportation  or  the 
Department  of  Administration  may  provide,  upon  request  by  a  county, 
city,  town  or  other  subdivision  of  the  State,  advice  in  the  process  of 
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selecting  consultants  or  in  negotiating  consultant  contracts  with 
architects  and  engineers  architects,  engineers,  or  surveyors  or  both . " 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  979  CHAPTER  231  1    r      ' 

AN  ACT  TO  EXTEND  THE  LIMITED  AUTHORIZATION  OF 
TRANSACTIONS  WITH  PUBLIC  OFFICIALS  USING  PUBLIC 
FUNDS  TO  DIRECTORS  OF  PUBLIC  HOSPITALS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  14-234(dl)  reads  as  rewritten: 
"(dl)  The  first  sentence  of  subsection  (a)  shall  not  apply  to  (i)  any 
elected  official  or  person  appointed  to  fill  an  elective  office  of  a 
village,  town,  or  city  having  a  population  of  no  more  than  7,500 
according  to  the  most  recent  official  federal  census,  (ii)  any  elected 
official  or  person  appointed  to  fill  an  elective  office  of  a  county  within 
which  there  is  located  no  village,  town,  or  city  with  a  population  of 
more  than  7,500  according  to  the  most  recent  official  federal  census, 
(iii)  any  elected  official  or  person  appointed  to  fill  an  elective  office  on 
a  city  board  of  education  in  a  city  having  a  population  of  no  more  than 
7,500  according  to  the  most  recent  official  federal  census,  (iv)  any 
elected  official  or  person  appointed  to  fill  an  elective  office  as  a 
member  of  a  county  board  of  education  in  a  county  within  which  there 
is  located  no  village,  town  or  city  with  a  population  of  more  than 
7,500  according  to  the  most  recent  official  federal  census,  do4  (v)  any 
physician,  pharmacist,  dentist,  optometrist,  veterinarian,  or  nurse 
appointed  to  a  county  social  services  board,  local  health  board,  or  area 
mental  health  board  serving  one  or  more  counties  within  which  there 
is  located  no  village,  town,  or  city  with  a  population  of  more  than 
7,500  according  to  the  most  recent  official  federal  census,  and  (vi)  any 
member  of  the  board  of  directors  of  a  public  hospital  if: 

(1)  The  undertaking  or  contract  or  series  of  undertakings  or 
contracts  between  the  village,  town,  city,  county,  county 
social  services  board,  county  or  city  board  of  education, 
local  health  board  or  area  mental  health,  mental  retardation, 
and  substance  abuse  board  board,  or  public  hospital  and  one 
of  its  officials  is  approved  by  specific  resolution  of  the 
governing  body  adopted  in  an  open  and  public  meeting,  and 
recorded  in  its  minutes  and  the  amount  does  not  exceed  ten 
thousand  dollars  ($10,000)  for  medically  related  services  and 
fifteen    thousand    dollars    ($15,000)    for    other    goods    or 
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services  within  a  12-month  period:  and 

(2)  The  official  entering  into  the  contract  or  undertaking  with 
the  unit  or  agency  does  not  in  his  official  capacity  participate 
in  any  way  or  vote;  and 

(3)  The  total  annual  amount  of  undertakings  or  contracts  with 
each  official,  shall  be  specifically  noted  in  the  audited  annual 
financial  statement  of  the  village,  town,  city,  or  county;  and 

(4)  The  governing  board  of  any  village,  town,  city,  county, 
county  social  services  board,  county  or  city  board  of 
education,  local  health  board,  -©f  area  mental  health,  mental 
retardation,  and  substance  abuse  ■bQa4:^  board,  or  public 
hospital  which  undertakes  or  contracts  with  any  of  the 
officials  of  their  governmental  unit  shall  post  in  a 
conspicuous  place  in  its  village,  town,  or  city  hall,  or 
courthouse,  as  the  case  may  be,  a  list  of  all  such  officials 
with  whom  such  undertakings  or  contracts  have  been  made, 
briefly  describing  the  subject  matter  of  the  undertakings  or 
contracts  and  showing  their  total  amounts;  this  list  shall 
cover  the  preceding  12  months  and  shall  be  brought 
up-to-date  at  least  quarterly." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  1048  CHAPTER  232 

AN  ACT  TO  PERMIT  THE  PURCHASE  OF  INSURANCE  FOR 
WATERSLIDES  FROM  ANY  INSURANCE  COMPANY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  95-1 1 1.12(a)  reads  as  rewritten: 
"(a)  No  owner  shall  operate  a  device  subject  to  the  provisions  of 
this  Article,  unless  at  the  time,  there  is  in  existence  a  contract  of 
insurance  providing  coverage  of  not  less  than  one  million  dollars 
($1,000,000)  per  occurrence  against  liability  for  injury  to  persons  or 
property  arising  out  of  the  operation  or  use  of  such  device  or  there  is 
in  existence  a  contract  of  insurance  providing  coverage  of  not  less  than 
five  hundred  thousand  dollars  ($500,000)  per  occurrence  against 
liability  for  injury  to  persons  or  property  arising  out  of  the  operation 
or  use  of  the  amusement  devices  if  the  annual  gross  volume  of  the 
devices  does  not  exceed  two  hundred  seventy-five  thousand  dollars 
($275,000);  provided  waterslides  shall  not  be  required  to  be  insured 
as  herein  provided  for  an  amount  in  excess  of  one  hundred  thousand 
dollars   ($100,000)   per  occurrence.      The  insurance  contract  to  be 
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provided  must  be  by  any  insurer  or  surety  that  is  acceptable  to  the 
North  Carolina  Insurance  Commissioner  and  authorized  to  transact 
business  in  this  State.  State;  provided,  however,  that  insurance  for 
waterslides  may  be  purchased  under  Article  36  of  Chapter  58  of  the 
General  Statutes  or  under  G.S.  58-54.21  (b)." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  1082  CHAPTER  233 

AN    ACT    TO    ENSURE    THAT    THE    RECIPIENT    OF    A    CON 
FOLLOW  THE  PROJECTIONS  OF  ITS  APPLICATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  131E-18l(b)  reads  as  rewritten: 
"(b)  A  recipient  of  a  certificate  of  need,  or  any  person  who  may 
subsequently  acquire,  in  any  manner  whatsoever  permitted  by  law.  the 
service  for  which  that  certificate  of  need  was  issued,  is  required  to 
materially  comply  with  the  representations  made  in  its  application  for 
that  certificate  of  need.  The  Department  may  shall  require  any 
recipient  of  a  certificate  of  need,  or  its  successor,  whose  service  is  in 
operation  to  submit  to  the  Department  evidence  that  the  recipient,  or 
its  successor,  is  in  material  compliance  with  the  representations  made 
in  its  application  for  the  certificate  of  need  which  granted  the  recipient 
the  right  to  operate  that  service.  In  determining  whether  the  recipient 
of  a  certificate  of  need,  or  its  successor,  is  operating  a  service  which 
materially  differs  from  the  representations  made  in  its  application  for 
that  certificate  of  need,  the  Department  shall  consider  cost  increases  to 
the  recipient,  or  its  successor,  including,  but  not  limited  to,  the 
following: 

(1)    Any  increase  in  the  consumer  price  index; 
'    (2)    Any     increased     cost     incurred     because    of    Government 
requirements,    including    federal.    State,    or    any    political 
subdivision  thereof;  and 

(3)    Any  increase  in  cost  due  to  professional  fees  or  the  purchase 
of  services  and  supplies." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June,  1989. 

H.B.  1194  ■     CHAPTER  234  ' 

AN  ACT  TO  EXEMPT  SEASONAL  RECREATIONAL  PROGRAMS 
FROM  DAY  CARE  REGULATION. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  g!s.  110-86(2)  reads  as  rewritten: 
"(2)  'Child  Day  Care'  means  any  child  care  arrangement  except 
seasonal  recreational  programs  operated  for  less  than  four  consecutive 
months  in  a  year,  wherein  three  or  more  children  less  than  13  years 
old  receive  care  away  from  their  own  home  by  persons  other  than 
their  parents,  grandparents,  aunts,  uncles,  brothers,  sisters,  first 
cousins,  guardians  or  full-time  custodians,  or  in  the  child's  own  home 
where  other  unrelated  children  are  in  care." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989. 

H.B.  1210  CHAPTER  235 

AN  ACT  TO  REQUIRE  CONSIDERATION  OF  PLACEMENT  OF 
A  JUVENILE  IN  CERTAIN  PROGRAMS  UNDER  THE 
DIVISION  OF  YOUTH  SERVICES  OR  ADMINISTRATIVE 
OFFICE  OF  THE  COURTS.  IN  ORDER  TO  FACILITATE 
RELEASE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  7A-654  reads  as  rewritten: 
"  §  7A-654.  Prerelease  planning. 

The  Director  of  the  Division  of  Youth  Services  shall  be  responsible 
for  evaluation  of  the  progress  of  each  juvenile  at  least  once  every  six 
months  as  long  as  the  juvenile  remains  in  the  care  of  the  Division.  If 
the  director  determines  that  a  juvenile  is  ready  for  release,  he  shall 
initiate  a  prerelease  planning  process.  The  prerelease  planning  process 
shall  be  defined  by  rules  and  regulations  of  the  Division  of  Youth 
Services,  but  shall  include  the  following: 

(1)  Written  notification  to  the  judge  who  ordered  commitment; 

(2)  A  prerelease  planning  conference  shall  be  held  involving  as 
~  :;  many  as  possible  of  the  following:  the  juvenile,  his  parent, 
-',5   ^          court    counselors    who    have    supervised    the    juvenile    on 

.' V  .  probation  or  will  supervise  him  on  aftercare,  and  staff  of  the 
facility  that  found  the  juvenile  ready  for  release.  The 
prerelease  planning  conference  shall  include  personal  contact 
and  evaluation  rather  than  telephonic  notification. 

(3)  The  prerelease  planning  conference  participants  shall 
consider,  based  on  the  individual  needs  of  the  juvenile,  and 
pursuant  to  rules  adopted  by  the  Division,  placement  of  the 

■  , ,  juvenile  in  any  program  under  the  auspices  of  the  Division, 

r  including  the  Community-Based   Alternatives  programs,   or 
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under  the  Administrative  Office  of  the  Courts,  that,  in  the 
judgment    of    the    Division,    may    serve    as    a    transitional 
placement,  pending  release  under  G.S.  7A-655." 
Sec.  2.     This  act  shall  become  effective  October  1,   1989,  and 
applies  to  placements  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  June.  1989.  ...       .         .      ...., 

S.B.  125  CHAPTER  236      ■ '  .■  '■-•^■:'   ^   -  t  : -o^.'-hv 

AN  ACT  TO  ENCOURAGE  REPORTING  OF  FRAUD.  WASTE, 
AND  ABUSE  IN  STATE  GOVERNMENT  AND 
ENDANGERMENT  TO  THE  PUBLIC  HEALTH  AND  SAFETY, 
AND  TO  PROTECT  INFORMANT  STATE  EMPLOYEES  FROM 
RETALIATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  126  of  the  General  Statutes  is  amended  by 
adding  an  Article  to  read: 

"ARTICLE  14. 
"Protection  for  Reporting 
Improper  Government  Activities. 
"§  126-84.    Statement  of  policy. 

It  is  the  policy  of  this  State  that  State  employees  shall  be  encouraged 
to  report  verbally  or  in  writing  to  their  supervisor,  department  head, 
or  other  appropriate  authority,  evidence  of  activity  by  a  State  agency  or 
State  employee  constituting: 

(1)  A  violation  of  State  or  federal  law,  rule  or  regulation; 

(2)  Fraud; 

"(3)    Misappropriation  of  State  Resources;  or 
(4)    Substantial   and    specific   danger   to   the  public   health   and 
safety.  ..: 

"§  126-85.    Protection  from  retaliation.       '  - 

(a)  No  head  of  any  State  department,  agency  or  Institution  or  other 
State  employee  exercising  supervisory  authority  shall  discharge, 
threaten  or  otherwise  discriminate  against  a  State  employee  regarding 
the  State  employee's  compensation,  terms,  conditions,  location,  or 
privileges  of  employment  because  the  State  employee,  or  a  person 
acting  on  behalf  of  the  employee,  reports  or  is  about  to  report, 
verbally  or  in  writing,  any  activity  described  in  G.S.  126-84,  unless 
the  State  employee  knows  or  has  reason  to  believe  that  the  report  is 
inaccurate. 

(b)  No  head  of  any  State  department,  agency  or  institution  or  other 
State    employee    exercising    supervisory    authority    shall    discharge, 
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threaten  or  otherwise  discriminate  against  a  State  employee  regarding 
the  employee's  compensation,  terms,  conditions,  location  or  privileges 
of  employment  because  the  State  employee  has  refused  to  carry  out  a 
directive  which  in  fact  constitutes  a  violation  of  State  or  federal  law, 
rule  or  regulation  or  poses  a  substantial  and  specific  danger  to  the 
public  health  and  safety. 

(c)     The  protections  of  this  Article  shall  include  State  employees 
who  report  any  activity  described  in  G.S.   126-84  to  the  State  Auditor 
as  authorized  by  G.S.  1 47-64 .eCcX  16). 
"  §  126-86.    Civil  actions  for  injunctive  relief  or  other  remedies. 

Any  State  employee  injured  by  a  violation  of  G.S.  126-85  may 
maintain  an  action  in  superior  court  for  damages,  an  injunction,  or 
other  remedies  provided  in  this  Article  against  the  person  or  agency 
who  committed  the  violation  within  one  year  after  the  occurrence  of 
the  alleged  violation  of  this  Article. 
"§  126-87.    Remedies. 

A  court,  in  rendering  a  judgment  in  an  action  brought  pursuant  to 
this  Article,  may  order  an  injunction,  damages,  reinstatement  of  the 
employee,  the  payment  of  back  wages,  full  reinstatement  of  fringe 
benefits  and  seniority  rights,  costs,  reasonable  attorney's  fees  or  any 
combination  of  these.  If  an  application  for  a  permanent  injunction  is 
granted,  the  employee  shall  be  awarded  costs  and  reasonable 
attorney's  fees.  If  in  an  action  for  damages  the  court  finds  that  the 
employee  was  injured  by  a  willful  violation  of  G.S.  126-85.  the  court 
shall  award  as  damages  three  times  the  amount  of  actual  damages  plus 
costs  and  reasonable  attorney's  fees  against  the  individual  or 
individuals  found  to  be  in  violation  of  G.S.  126-84. 
"  §  126-88.    Notice  of  employee  protections  and  oblfgatioris. 

It  shall  be  the  duty  of  an  employer  of  a  State  employee  to  post 
notice  in  accordance  with  G.S.  95-9  or  use  other  appropriate  means  to 
keep  his  employees  informed  of  their  protections  and  obligations  under 
this  Article." 

Sec.  2.     G.S.     147-64. 6(c)     is    amended    by    adding    a    new 
subdivision  (16)  to  read: 

"(16)  The  Auditor  shall  be  responsible  for  receiving  reports  of 
allegations  of  the  improper  governmental  activities  set  forth  in  G.S. 
126-84.  The  Auditor  shall  provide  a  telephone  hotline  to  receive  such 
allegations  and  informant  may  choose  whether  to  remain  anonymous. 
The  Auditor  shall  implement  the  necessary  policies  and  procedures  to 
investigate  hotline  allegations  and  recommend  appropriate  action. 
When  the  allegation  involves  issues  of  substantial  and  specific  danger 
to  the  public  health  and  safety,  the  Auditor  shall  notify  the  appropriate 
agency  immediately.  In  addition,  the  Auditor  shall  publicize  the 
hotline  number  periodically  and  shall  report  findings  to  the  agencies 
involved. 
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All  records  maintained  by  the  State  Auditor  which  involve 
unsubstantiated  allegations  of  improper  governmental  activities  set 
forth  in  G.S.  126-84  shall  be  destroyed  within  four  years  from  the 
date  such  allegation  was  received." 

Sec.  3.  G.S.  126-5  is  amended  by  adding  a  new  subsection  to 
read: 

"(c5)  Notwithstanding  any  other  provision  of  this  Chapter,  Article 
14  of  this  Chapter  shall  apply  to  all  State  employees,  public  school 
employees,  and  community  college  employees." 

Sec.  4.  G.S.  1-54  is  amended  by  adding  a  new  subdivision  to 
the  end  to  read: 

"(9)  As  provided  in  Article  14  of  Chapter  126  of  the  General 
Statutes,  entitled  'Protection  for  Reporting  Improper  Governmental 
Activities'." 

Sec.  5.  This  act  shall  become  effective  October  I,  1989  and 
applies  to  acts  incurring  liability  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June.  1989. 

S.B.  193  CHAPTER237 

AN    ACT    TO    EXEMPT    THE    TOWN    OF    FAIRMONT    FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  nev/spaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  Town  of  Fairmont. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June.  1989.  ^:..  ^  ;  :  ;•    '  . 
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SB.  275  CHAPTER  238 

AN  ACT  TO  ADD  A  PUBLIC  MEMBER  AND  A  HEALTH 
REPRESENTATIVE  TO  THE  STRUCTURAL  PEST  CONTROL 
COMMITTEE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  106-65.23  reads  as  rewritten: 
"§    106-65.23.    Structural    Pest    Control    Division    of  Department    of 
Agriculture    recreated:    Director:    Structural    Pest    Control    Committee 
created:  appointment:  terms:  quorum. 

There  is  hereby  recreated,  within  the  North  Carolina  Department  of 
Agriculture,  a  Division  thereof,  to  be  known  as  the  Structural  Pest 
Control  Division  of  said  Department.  The  Commissioner  of 
Agriculture  is  hereby  authorized  to  appoint  a  Director  of  said  Division 
whose  duties  and  authority  shall  be  determined  by  the  Commissioner. 
Said  Director  shall  act  as  secretary  to  the  Structural  Pest  Control 
Committee  herein  created. 

There  is  hereby  created  a  Structural  Pest  Control  Committee  to  be 
composed  of  five-  the  following  members.  The  Commissioner  of 
Agriculture  shall  designate  one  member  of  the  Board  of  Agriculture 
who  shall  serve  as  an  ex  officio  member  of  said  Committee  for  such 
4ktt€ — as — he — k — a — member — of  the — Board — of  x^griculture.  The 
Commissioner  shall  appoint  one  member  of  the  Committee  who  is  not 
in  the  structural  pest  control  business  for  a  four-year  term.  The 
Commissioner  of  Agriculture  shall  designate  an  employee  of  the 
Department  of  Agriculture  to  serve  on  said  Committee  at  the  pleasure 
of  the  Commissioner.  The  dean  of  the  School  of  Agriculture  of  North 
Carolina  State  University  at  Raleigh  shall  appoint  one  member  of  the 
Committee  who  shall  serve  for  one  term  of  two  years  and  who  shall  be 
a  member  of  the  entomology  faculty  of  said  University.  The  vacancy 
occurring  on  the  Committee  by  the  expired  term  of  the  member  from 
the  entomology  faculty  of  said  University  shall  be  filled  by  the  dean  of 
the  School  of  Agriculture  of  North  Carolina  State  University  at 
Raleigh  who  shall  designate  any  person  of  his  choice  from  the 
entomology  faculty  of  said  University  to  serve  on  said  Committee  at 
the  pleasure  of  the  dean.  The  Secretary  of  Human  Resources  shall 
appoint  one  member  of  the  Committee  who  shall  be  an  epidemiologist 
in  the  Division  of  Health  Services  and  who  shall  serve  at  the  pleasure 
of  the  Secretary.  The  Governor  shall  appoint  two  members  of  said 
Committee  who  are  actively  engaged  in  the  pest  control  industry,  who 
are  licensed  in  at  least  two  phases  of  structural  pest  control  as 
provided  under  G.S.  106-65. 25(a).  and  who  are  residents  of  the  State 
of  North  Carolina  but  not  affiliates  of  the  same  company.    The  initial 
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Committee  members  from  the  pest  control  industry  sliall  be  appointed 
as  follows:  one  for  a  two-year  term  and  one  for  a  three-year  term. 
The  Governor  shall  appoint  one  member  of  the  Committee  who  is  a 
public  member  and  who  is  unaffiliated  with  the  structural  pest  control 
industry,  the  pesticide  industry,  the  Department  of  Agriculture,  the 
Department  of  Human  Resources  and  the  School  of  Agriculture  at 
North  Carolina  State  Universiry  at  Raleigh.  The  initial  public  member 
shall  be  appointed  for  a  term  of  two  years,  commencing  July  I,  1991. 
After  the  initial  appointments  by  the  Governor,  all  ensuing 
appointments  by  the  Governor  shall  be  for  terms  of  four  years.  Any 
vacancy  occurring  on  the  Committee  by  reason  of  death,  resignation, 
or  otherwise  shall  be  filled  by  the  Governor  or  the  Commissioner  of 
Agriculture,  as  the  case  may  be,  for  the  unexpired  term  of  the 
member  whose  seat  is  vacant.  A  member  of  the  Committee  appointed 
by  the  Governor  shall  not  succeed  himself. 

The  Committee  shall  make  final  decisions  under  this  Article 
concerning  licenses,  certified  applicator  cards,  and  identification 
cards.  The  Committee  shall  report  annually  to  the  Board  of 
Agriculture  the  action  taken  in  the  Committee's  final  decisions  and  the 
financial  status  of  the  Structural  Pest  Control  Division. 

The  Director  shall  be  responsible  for  and  answerable  to  the 
Commissioner  of  Agriculture  as  to  the  operation  and  conduct  of  the 
Structural  Pest  Control  Division. 

Each  member  of  the  Committee  who  is  not  an  employee  of  the  State 
shall  receive  as  compensation  for  services  per  diem  and  necessary 
travel  expenses  and  registration  fees  in  accordance  with  the  provisions 
as  outlined  for  members  of  occupational  licensing  boards  and 
currently  provided  for  in  G.S.  93B-5.  Such  per  diem  and  necessary 
travel  expenses  and  registration  fees  shall  apply  to  the  same  effect  that 
G.S.  93B-5  might  hereafter  be  amended. 

Three  Four  members  of  the  Committee  shall  constitute  a  quorum 
but  no  action  at  any  meeting  of  the  Committee  shall  be  taken  without 
three  four  votes  in  accord.  The  chairman  shall  be  entitled  to  vote  at 
all  times. 

The  Committee  shall  meet  at  such  times  and  such  places  in  North 
Carolina  as  the  chairman  shall  direct;  provided,  however,  that  three 
four  members  of  the  Committee  may  call  a  special  meeting  of  the 
Committee  on  five  days'  notice  to  the  other  members  thereof. 

Except  as  otherwise  provided  herein,  all  AU-  members  of  the 
Committee  shall  be  appointed  or  designated,  as  the  case  may  be,  prior 
to  and  shall  commence  their  respective  terms  on  July  1,  1967. 

At  the  first  meeting  of  the  Committee  they  shall  elect  a  chairman 
who  shall  serve  as  such  at  the  pleasure  of  the  Committee." 
Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June.  1989. 

SB.  541  CHAPTER  239 

AN   ACT   TO   REPEAL   THE   POWERS   AND   DUTIES   OF   THE 
SECRETARY  OF  ADMINISTRATION  REGARDING 

TELECOMMUNICATIONS  MATTERS  AND  TO  REESTABLISH 
THOSE  POWERS  AND  DUTIES  WITHIN  THE  OFFICE  OF 
THE  STATE  CONTROLLER;  TO  REPEAL  SECTION  23.1  OF 
CHAPTER  876  OF  THE  1987  SESSION  LAWS  AND  TO 
RENAME  AND  REVISE  THE  MEMBERSHIP  OF  THE 
COMPUTER  COMMISSION. 

The  General  Assembly  of  Norlh  Carolina  enacts: 

Section  1.      G^S.  143-340(14)  is  repealed. 

Sec.  2.     G.S.  143-341(9)  is  repealed. 

Sec.  3.  Section  23.1  of  Chapter  876  of  the  1987  Session  Laws 
as  amended  by  Section  33  of  Chapter  1086,  Session  Laws  of  1987,  is 
repealed. 

Sec.  4.     G.S.     143B-426.39    is    amended    by    adding    a    new 

subdivision  to  read: 

"(14)    With  respect  to  the  principal  State  offices  and  Departments 

~~    as   defined    in   G.S.    143A-11    and   G.S.    143B-6,    or   a 

division  thereof,  to  exercise  general  coordinating  authority 

for  all  telecommunications  matters  relating  to  the  internal 

•;       management   and    operations    of  State   government.       In 

discharging  that  responsibility  the  State  Controller  may  in 

cooperation  with  affected  State  agency  heads,  do  such  of 

the  following  things  as  he  deems  necessary  and  advisable: 

a.    Provide    for    the    establishment,     management,     and 

""    operation,      through      either      State     ownership     or 

commercial    leasing    of    the    following    systems    and 

services  as  they  affect  the  internal   management  and 

operation  of  State  government: 

1.    Central  telephone  systems  and  telephone  networks; 
T    Teleprocessing  systems; 

3.  Teletype  and  facsimile  services; 

4.  Satellite  services; 

J  J\   Closed-circuit  TV  systems;         "  . 

,       ,'  6.    Two-way  radio  systems; 

7.    Microwave  systems; 

"8^    Related     systems     based     on     telecommunication 
technologies. 
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.  ;*'  b^    Coordinate  the  development  of  cost-sharing  systems  for 

respective  user  agencies  for  their  proportionate  parts  of 
the  cost  of  maintenance  and  operation  of  the  systems 
and  services  listed  in  item  'a."  of  this  subdivision,  in 
accordance  with  the  rules  and  regulations  adopted  by 
■  the  Governor  and  approved  by  the  Council  of  State, 
;     ■  pursuant  to  G.S.  143-341(8)k. 

£.  Assist  in  the  development  of  coordinated 
telecommunications  services  or  systems  within  and 
among  all  agencies  and  departments,  and  recommend, 
where  appropriate.  cooperative  utilization  of 
telecommunication  facilities  by  aggregating  users. 

d  Perform  traffic  analysis  and  engineering  for  all 
telecommunications  services  and  systems  listed  in  item 
'a.'  of  this  subdivision. 

£.  Pursuant  to  G.S.  143-49,  establish  telecommunications 
specifications  and  designs  so  as  to  promote  and 
support  compatibility  of  the  systems  within  State 
government. 

f.  Pursuant  to  G.S.  143-49  and  G.S.  143-50,  coordinate 
the  review  of  requests  by  State  agencies  for  the 
procurement  of  telecommunications  systems  or 
services. 

^    Pursuant  to  G.S.    143-341    and   Chapter    146   of  the 

General  Statutes,  coordinate  the  review  of  requests  by 

■  ;'  State     agencies      for      State      government      property 

acquisition,       disposition.       or       construction       for 

telecommunications  systems  requirements. 

\!  _h.    Provide   a    periodic   inventory   of  telecommunications 

\  costs,   facilities,   systems,  and  personnel  within  State 

government. 

r.  Promote,  coordinate,  and  assist  in  the  design  and 
engineering  of  emergency  telecommunications 
systems,  including  but  not  limited  to  the  911 
emergency  telephone  number  program.  Emergency 
Medical  Services.  and  other  emergency 
telecommunications  services. 

j^  Perform  frequency  coordination  and  management  for 
State  and  local  governments,  including  all  public  safety 
radio  service  frequencies,  in  accordance  with  the  rules 
and  regulations  of  the  Federal  Communications 
Commission  or  any  successor  federal  agency. 

k.  Advise  all  State  agencies  and  institutions  on 
telecommunications  management  planning  and  related 
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matters    and    provide    through    the    State    Personnel 
Training  Center  or  the  State  Information   Processing 
:  :  Services  training  to  users  within  State  government  in 

telecommunications  technology  and  systems. 
1.    Assist  and  coordinate  the  development  of  policies  and 
~     long-range    plans,    consistent   with    the    protection    of 
citizens'   rights  to  privacy  and  access  to  information, 
for    the    acquisition    and    use    of   telecommunications 
systems;  and  base  such  policies  and  plans  on  current 
information   about   State  telecommunications   activities 
in  relation  to  the  full  range  of  emerging  technologies, 
m.  Work  cooperatively  with  the  North  Carolina  Agency 
for    Public    Telecommunications     in     furthering    the 
purpose  of  this  subdivision. 

The  provisions  of  this  subdivision  shall   not  apply  to 

the     Police     Information     Network     (P.LN.)     of     the 

Department    of   Justice    or    to    the    Judicial    Information 

System  in  the  Judicial  Department." 

Sec.  5.     Article  9  of  Chapter   143B  of  the  General  Statutes  is 

amended  by  adding  a  new  Part  28A  to  read  as  follows: 

"Part  2 8 A.  ,^ 

"State  Information  Processing  Services. 
"  §  143B-426.40.    State  Infonnaiion  Processing  Sei-vices. 

With  respect  to  all  executive  departments  and  agencies  of  State 
government,  except  the  Department  of  Justice  and  The  University  of 
North  Carolina: 

(1)  To  establish  and  operate  information  resource  centers  and 
services  to  serve  two  or  more  departments  on  a  cost-sharing 
basis,  if  the  Information  Technology  Commission  decides  it 
is  advisable  from  the  standpoint  of  efficiency  and  economy  to 
establish  these  centers  and  services; 

(2)  With  the  approval  of  the  Information  Technology 
Commission,  to  charge  each  department  for  which  services 
are  performed  its  proportionate  part  of  the  cost  of 
maintaining  and  operating  the  shared  centers  and  services; 

(3)  With  the  approval  of  the  Information  Technology 
Commission,  to  require  any  department  served  to  transfer  to 
the  Office  of  the  State  Controller  ownership,  custody,  or 
control  of  information  processing  equipment,  supplies,  and 
positions  required  by  the  shared  centers  and  services; 

(4)  With  the  approval  of  the  Information  Technology 
Commission,  to  adopt  reasonable  rules  for  the  efficient  and 
economical  management  and  operation  of  the  shared  centers, 
services,     and     the     integrated     State     telecommunications 
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i .  network; 

(5)  With  the  approval  of  the  Information  Technology 
Commission,  to  adopt  plans,  policies,  procedures,  and  rules 
for  the   acquisition,    management,   and   use  of  information 

'':        ;.V:    technology   resources    in    the   departments   affected    by   this 
*      subdivision  to  facilitate  more  efficient  and  economic  use  of 
information  technology  in  these  departments:  and 

(6)  To  develop  and  promote  training  programs  to  efficiently 
implement,  use,  and  manage  information  technology 
resources. 

The  Department  of  Revenue  is  authorized  to  deviate  from  this 
section's  requirements  that  departments  or  agencies  consolidate 
information  processing  functions  on  equipment  owned,  controlled  or 
under  custody  of  the  State  Information  Processing  Services.  All 
deviations  from  this  section's  requirements  shall  be  reported  in  writing 
within  15  days  by  the  Department  of  Revenue  to  the  Information 
Technology  Commission  and  shall  be  consistent  with  available 
funding.  The  Department  of  Revenue  is  authorized  to  adopt  and  shall 
adopt  plans,  policies,  procedures,  requirements  and  rules  for  the 
acquisition,  management,  and  use  of  information  processing 
equipment,  information  processing  programs,  data  communications 
capabilities,  and  information  systems  personnel  in  the  Department  of 
Revenue.  If  the  plans,  policies,  procedures,  requirements,  rules,  or 
standards  adopted  by  the  Department  of  Revenue  deviate  from  the 
policies,  procedures,  or  guidelines  adopted  by  the  State  Information 
Processing  Services  or  the  Information  Technology  Commission,  those 
deviations  shall  be  allowed  and  shall  be  reported  in  writing  within  15 
days  by  the  Department  of  Revenue  to  the  Information  Technology 
Commission.  The  Department  of  Revenue  and  the  State  Information 
Processing  Services  shall  develop  data  communications  capabilities 
between  the  two  computer  centers  utilizing  the  North  Carolina 
Integrated  Network,  subject  to  a  security  review  by  the  Secretary  of 
Revenue. 

The  Department  of  Revenue  shall  prepare  a  plan  to  allow  for 
substantial  recovery  and  operation  of  major,  critical  computer 
applications.  The  plan  shall  include  the  names  of  the  computer 
programs,  databases,  and  data  communications  capabilities,  identify 
the  maximum  amount  of  outage  that  can  occur  prior  to  the  initiation  of 
the  plan  and  resumption  of  operation.  The  plan  shall  be  consistent 
with  commonly  accepted  practices  for  disaster  recovery  in  the 
information  processing  industry.  The  plan  shall  be  tested  as  soon  as 
practical,  but  not  later  than  six  months,  after  the  establishment  of  the 
Department  of  Revenue  information  processing  capabilit>'. 

No  data  of  a  confidential  nature,  as  defined  in  the  General  Statutes 
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or  federal  law,  may  be  entered  into  or  processed  through  any  cost- 
sharing  information  resource  center  or  network  established  under  this 
subdivision  until  safeguards  for  the  data's  security  satisfactory  to  the 
department  head  and  the  State  Controller  have  been  designed  and 
installed  and  are  fully  operational.  Nothing  in  this  section  may  be 
construed  to  prescribe  what  programs  to  satisfy  a  department's 
objectives  are  to  be  undertaken,  nor  to  remove  from  the  control  and 
administration  of  the  departments  the  responsibility  for  program 
efforts,  regardless  whether  these  efforts  are  specifically  required  by 
statute  or  are  administered  under  the  general  program  authority  and 
responsibility  of  the  department.  This  subdivision  does  not  affect  the 
provisions  of  G.S.  147-58  or  G.S.  143B-426. 39(14).  Notwithstanding 
any  other  provision  of  law,  the  Office  of  the  State  Controller  shall 
provide  information  technology  services  on  a  cost-sharing  basis  to  the 
General  Assembly  and  its  agencies  as  requested  by  the  Legislative 
Services  Commission." 

Sec.  6.     Part  23  of  Article  9  of  Chapter   143B  of  the  General 
Statutes  reads  as  rewritten: 

"Part  23. 
"Computer  Commission  Information  Technology  Commission. 
"§      I43B-426.2I .      Computer — Commission     Informalion      Technology 
Commission. 

(a)  Creation;  Membership.  —  The  Computer — Commission 
Information  Technology  Commission  is  created  in  the  Department  of 
Administration  Office  of  the  State  Controller.  The  Commission 
consists  of  the  following  members: 

(1)  «x  Ex  officio  members:  the  Governor.  Lieutenant  Governor. 
Secretary  of  the  Department  of  Administration.  State  Budget 
Officer.  State  Auditor.  State  Treasurer.  Secretary  of  State, 
Superintendent  of  Public  Instruction.  Commissioner  of 
Agriculture.  Commissioner  of  Labor.  Commissioner  of 
Insurance,  State  President  of  the  Department  of  Community 
Colleges.  Chair  of  the  Governor's  Committee  on  Data 
Processing  and  Information  Systems.  Chair  of  the  State 
Information  Processing  Services  Advisory  Board,  and  the 
Legislative  Services  Officer  or  his  designee. 

(2)  Other  members:  one  citizen  of  the  State  of  North  Carolina 
with  a  background  in  and  familiarity  with  information 
systems  or  telecommunications  appointed  by  the  General 
Assembly  upon  the  recommendation  of  the  President  Pro 
Tempore  of  the  Senate  in  accordance  with  G.S.  120-121, 
and  one  citizen  of  the  State  of  North  Carolina  with  a 
background  in  and  familiarity  with  information  systems  or 
telecommunications  appointed  by  the  General  Assembly  upon 
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,,        .,     the    recommendation    of    the    Speaker    of    the    House    of 

,;'  ^         Representatives  in  accordance  with  G.S.  120-121.    The  two 

initial   members  appointed   by  the  General  Assembly  shall 

M,  each   serve   a   term    beginning   on   the   60th   day   following 

'■''■".<   ':'     ratification    of  this    act   and    expiring   on    June    30.    1993. 

'i       ; '     Thereafter,  their  successors  shall  be  appointed  for  four-year 

' '    terms,  commencing  July  1.  Vacancies  in  the  two  legislative 

-  appointments  shall  be  filled  as  provided  in  G.S.  120-122. 

Members  of  the  Commission  shall  not  be  employed  by  nor  serve  on 

the  board   of  directors   or   other   corporate   governing   body   of  any 

information    systems,    computer    hardware,    computer    software,    or 

telecommunications  vendor  of  goods  and  services  to  the  State  of  North 

Carolina. 

The  Governor  shall  chair  the  Commission  and  the  Secretary  of 
Administration  shall  be  secretary  to  the  Commission.  The  Commission 
shall  meet  at  the  call  of  the  chairman  or  at  the  request  of  a  majority  of 
its  members.  The  Department  of  Administration  Office  of  the  State 
Controller  shall  provide  clerical  staff  support  and  other  services 
required  by  the  Commission. 

(b)  Powers  and  Duties.  —  The  Commission  has  the  following 
powers  and  duties: 

(1)  To  approve  or  disapprove  proposals  by  the  Department  of 
Administration  State  Information  Processing  Services  under 
G.S.  143-341(9)  G.S.  143B-426.40; 

(2)  To  obtain  information  relevant  to  the  decisions  required  of 
the  Commission  under  G.S.  143-341(9)  G.S.  143B-426.40 
from  the  affected  departments;  and 

(3)  To  develop  a  comprehensive  five-year  plan,  covering  the 
current  and  following  biennium.  for  the  acquisition  and  use 
of  information  processing  technology  resources  in  the 
affected  departments,  which  shall  be  updated  annually  and 

'     shall  be  submitted  to  the  General  Assembly  on  the  first  day 
of  each  regular  session." 
Sec.  7.     G.S.   120-123  is  amended  by  adding  a  new  subdivision 
to  read: 

"(57)    The  Information  Technology  Commission,  as  established 

by  G.S.  143B-426.21." 
Sec.  8.     Section  36(b)  of  Chapter  1086,  Session  Laws  of  1987, 
reads  as  rewritten: 

"(b)  The  State  Computer  Information  Technology  Commission  and 
the  agency,  institution,  or  organization  it  designates  as  the  manager 
for  the  supercomputer  project  shall  piesent  a  written  report  on  the 
progress  of  the  supercomputer  project  to  each  regular  monthly 
meeting    of    the    Joint    Legislative    Commission    on    Governmental 
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Operations  through  the  years  1988.  1989,  and  1990.  The  written 
reports  shall  be  delivered  to  the  Director  of  General  Assembly  Fiscal 
Research  Division  not  less  than  48  hours  prior  to  the  beginning  of  the 
Commission's  full  meeting.  The  written  reports  shall  contain  at  least 
the  following  information:  the  major  tasks  accomplished  since  the  last 
report;  the  major  tasks  expected  for  the  project  over  the  two  calendar 
years  after  the  date  of  the  report:  the  projected  budgets  and 
expenditures  of  the  project  over  the  next  two  calendar  years  after  the 
date  of  the  report;  the  major  applications  and  uses  on  the 
supercomputer  in  the  time  since  the  last  report;  and  the  major 
projected  applications  and  uses  on  the  supercomputer  in  the  next 
several  months  that  will  follow  the  report.  The  report  shall  constitute  a 
full  management  and  status  report  on  the  supercomputer  project.  If  so 
requested  by  the  Cochairmen  of  the  Joint  Legislative  Commission  on 
Governmental  Operations,  the  Chairman  of  the  State  Computer 
Information  Technology  Commission,  or  his  designee,  shall  present 
the  report  verbally  to  the  meeting  of  the  Joint  Legislative  Commission 
on  Governmental  Operations." 

Sec.  9.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

S.B.  637  CHAPTER  240 

AN    ACT    TO    VALIDATE    CERTAIN    LAND    TAKING    IN    THE 
TOWN  OF  TAYLORSVILLE.  ALEXANDER  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  In  the  absence  of  any  contracts  with  the  Town  of 
Taylorsville,  Alexander  County,  in  relation  to  the  lands  used  or 
occupied  by  it  for  the  purpose  of  streets,  sidewalks,  alleys,  or  other 
public  works  of  the  Town,  signed  by  the  owner  or  his  agent,  it  shall 
be  presumed  that  the  land  has  been  granted  to  the  Town  by  the  owner 
or  owners,  and  the  Town  shall  have  good  right  and  title  to  that  land, 
and  shall  have.  hold,  and  enjoy  the  same.  Unless  the  owner  or 
owners  of  the  land,  or  those  claiming  under  the  owner  or  owners  of 
the  land  make  claim  or  demand  for  compensation  within  two  years  of 
the  taking  of  the  land  or  within  two  years  of  the  ratification  of  this  act, 
whichever  is  later,  he,  or  they,  shall  be  deemed  to  have  waived  his  or 
their  right  to  compensation  and  shall  be  forever  barred  from 
recovering  the  land,  or  having  any  compensation  for  the  land. 

Sec.  2.     This  act  applies  to  the  Town  of  Taylorsville  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

SB.  652  CHAPTER  241 

AN  ACT  TO  ALLOW  THE  CITY  OF  STATESVILLE  TO  CONVEY 
CERTAIN  PROPERTY  AT  PRIVATE  SALE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  the  City  of  Statesville  may  convey  at  private  sale, 
with  or  without  monetary  consideration,  any  or  all  of  its  right,  title, 
and  interest  in  and  to  the  following  described  property  to  the  Arts  and 
Science  Museum,  Inc.: 

Lying  and  being  in  Iredell  County.  North  Carolina,  and  more 
particularly  described  as  follows: 

BEGINNING  at  a  point  in  the  Northern  margin  of  Interstate  40 
in  the  dividing  line  of  A.  P.  Steele  Tract  No.  2  and  the  property  of  the 
City  of  Statesville.  and  running  thence  North  4  deg.  East 
approximately  280  feet  to  a  point,  a  corner  of  Steele  and  the  City  of 
Statesville:  thence  continuing  with  the  Steele  line  North  35  deg.  35 
min.  5  sec.  West  442.65  feet  to  a  point,  a  corner  of  Steele  and  the 
City  of  Statesville;  thence  South  62  deg.  19  min.  35  sec.  West 
1,084.88  feet  to  a  point;  thence  North  6  deg.  22  min.  05  sec.  West 
93.16  feet;  thence  North  1  deg.  19  min.  West  35  sec.  East  99  feet; 
thence  North  37  deg.  19  min.  35  sec.  East  264.05  feet;  thence  North 
79  deg.  19  min.  35  sec.  East  329.97  feet;  thence  North  52  deg.  19 
min.  35  sec.  East  181.50  feet;  thence  North  72  deg.  19  min.  35  sec. 
East  210.51  feet  to  a  point  in  the  corner  of  the  Morrison  and  City  of 
Statesville  property;  thence  with  the  common  dividing  line  of  Morrison 
and  the  City  of  Statesville  North  13  deg.  45  min.  25  sec.  West  696.66 
feet  to  a  point  in  the  Museum  or  Old  Pump  Station  Road;  thence 
South  87  deg.  53  min.  45  sec.  East  782.24  feet  to  a  point;  thence 
North  77  deg.  59  min.  07  sec.  East  approximately  370  feet;  thence 
South  4  deg.  38  min.  25  sec.  West  approximately  1,370.00  feet  to  a 
point  in  the  Northern  margin  of  Interstate  40  and  thence  running  with 
the  Northern  margin  of  Interstate  40  in  a  Southwesterly  direction 
approximately  500  feet  to  the  BEGINNING,  all  according  to  a  map 
prepared  by  E.  B.  Stafford,  Consulting  Engineer,  dated  February  22, 
1963. 

Sec.  1.1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  the  City  of  Statesville  may  convey  at  private  sale, 
with  or  without  monetary  consideration,  any  or  all  of  its  right,  title, 
and  interest  in  and  to  the  following  described  property: 
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Lying  and  being  in  Statesville  Inside  Township.  Iredell  County. 
North  Carolina,  and  more  particularly  described  as  follows: 

BEGINNING  at  a  stake  on  the  West  Side  of  South  Center  Street, 
at  the  Southwest  intersection  of  West  Sharpe  Street  and  said  South 
Center  Street,  and  running  thence  with  the  South  side  of  said  West 
Sharpe  Street  S.  66  W.  180  feet  to  a  stake  in  an  alley  on  the  South 
side  of  West  Sharpe  Street;  thence  with  and  along  said  alley  S.  24  E. 
100  feet  to  a  stake.  Mrs.  Flora  S.  Lewis'  corner  on  said  alley;  thence 
with  said  Mrs.  Flora  S.  Lewis'  line  N.  66  E.  180  feet  to  a  stake  on 
the  West  side  of  South  Center  Street;  thence  with  said  street  N.  24  W. 
100  feet  to  the  beginning,  containing  18.000  sq.  ft.,  more  or  less,  and 
being  the  identical  property  conveyed  to  The  City  of  Statesville,  by 
deed  of  Katherine  Nooe  Knox,  dated  July  25,  1986,  and  recorded  in 
Book  734,  page  722,  Deed  Records  for  Iredell  County. 

The  City  of  Statesville  may  also  return  to  the  donor,  with  or 
without  monetary  consideration,  all  or  any  part  of  funds  conveyed  to 
the  City  of  Statesville  for  the  repair,  renovation,  or  furnishing  of  the 
aforesaid  property. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

SB.  791  CHAPTER  242 

AN  ACT  TO  ALLOW  NORTH  CAROLINA  AMATEUR  SPORTS 
TO  USE  STATE  TRUCKS  AND  VANS  FOR  THE  STATE 
GAMES  OF  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  (a)  Notwithstanding  G.S.  14-247  and  G.S. 
143-34 1  (8)i,  the  Department  of  Administration  or  any  other 
department  of  State  government  may  allow  North  Carolina  Amateur 
Sports  to  have  the  use  of  State  trucks  and  vans  for  the  1989  and  the 
1990  State  Games  of  North  Carolina.  There  will  not  be  any  charge 
for  use  of  vehicles  under  this  act. 

(b)  The  State  of  North  Carolina  shall  incur  no  liability  for  any 
damages  resulting  from  use  of  vehicles  under  this  act  and  North 
Carolina  Amateur  Sports  shall  carry  liability  insurance  of  not  less  than 
$500,000  covering  such  vehicles  while  in  its  use. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 
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H.B.  298  CHAPTER243  : 

AN  ACT  TO  PROVIDE  FOR  SERVICE  OF  PARKING  VIOLATION 
CITATIONS.  .  i 

The  General  Assembly  of  North  Carolina  enacts:  '..  :? 

Section  1.      G.S.  15A-302(d)  reads  as  rewritten: 

"(d)  Service.  --  A  copy  of  the  citation  shall  be  delivered  to  the 
person  cited  who  may  sign  a  receipt  on  the  original  which  shall 
thereafter  be  filed  with  the  clerk  by  the  officer.  If  the  cited  person 
refuses  to  sign,  the  officer  shall  certify  delivery  of  the  citation  by 
signing  the  original,  which  shall  thereafter  be  filed  with  the  clerk. 
Failure  of  the  person  cited  to  sign  the  citation  shall  not  constitute 
grounds  for  his  arrest  or  the  requirement  that  he  post  a  bond.  When 
a  citation  is  issued  for  a  parking  offense,  a  copy  shall  be  delivered  to 
the  operator  of  a  vehicle  who  is  present  at  the  time  of  service,  or  shall 
be  delivered  to  the  registered  owner  of  the  vehicle  if  the  operator  is 
not  present  by  affixing  a  copy  of  the  citation  to  the  vehicle  in  a 
conspicuous  place." 

Sec.  2.     G.S.  20-1 62. 1  (a)  reads  as  rewritten: 

"(a)  Whenever  evidence  shall  be  presented  in  any  court  of  the  fact 
that  any  automobile,  truck,  or  other  vehicle  was  found  upon  any 
street,  alley  or  other  public  place  contrary  to  and  in  violation  of  the 
provisions  of  any  statute  or  of  any  municipal  or  Department  of 
Transportation  ordinance  limiting  the  time  during  which  any  such 
vehicle  may  be  parked  or  prohibiting  or  otherwise  regulating  the 
parking  of  any  such  vehicle,  it  shall  be  prima  facie  evidence  in  any 
court  in  the  State  of  North  Carolina  that  such  vehicle  was  parked  and 
left  upon  such  street,  alley  or  public  way  or  place  by  the  person,  firm 
or  corporation  in  whose  name  such  vehicle  is  then  registered  and 
licensed  according  to  the  records  of  the  department  or  agency  of  the 
State  of  North  Carolina,  by  whatever  name  designated,  which  is 
empowered  to  register  such  vehicles  and  to  issue  licenses  for  their 
operation  upon  the  streets  and  highways  of  this  State;  provided,  that 
no  evidence  tendered  or  presented  under  the  authorization  contained  in 
this  section  shall  be  admissible  or  competent  in  any  respect  in  any 
court  or  tribunal,  except  in  cases  concerned  solely  with  violation  of 
statutes  or  ordinances  limiting,  prohibiting  or  otherwise  regulating  the 
parking  of  automobiles  or  other  vehicles  upon  public  streets, 
highways,  or  other  public  places. 

Any  person  found  responsible  for  an  infraction  pursuant  to  this 
section  shall  be  subject  to  a  penalty  of  not  more  than  five  dollars 
($5.00)." 

Sec.  3.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June.  1989. 

H.B.  607  CHAPTER  244 

AN  ACT  TO  EXPRESSLY  PROVIDE  FOR  THE  DEVOLUTION  OF 
A    DEVISE    OR    LEGACY    OF    A    MEMBER    OF    A    CLASS 

r-  PREDECEASING  THE  TESTATOR  WITHOUT  QUALIFIED 
ISSUE  AS  RECOMMENDED  BY  THE  GENERAL  STATUTES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  31 -42(a)  reads  as  rewritten: 
"(a)  Unless  a  contrary  intent  is  indicated  by  the  will,  where  a  devise 
or  legacy  of  any  interest  in  property  is  given  to  a  person  as  an 
individual  or  as  a  member  of  a  class  and  the  person  dies  survived  by 
qualified  issue  before  the  testator  dies,  then  the  qualified  issue  of  such 
deceased  person  that  survive  the  testator  shall  represent  the  deceased 
person,  and  the  entire  interest  that  the  deceased  person  would  have 
taken  had  he  survived  the  testator  shall  pass  by  substitution  to  his 
qualified  issue.  The  qualified  issue  shall  take  pursuant  to  the 
preceding  sentence  regardless  of  whether  or  not  the  deceased  person 
dies  before  or  after  the  making  of  the  will.  Where  a  devise  or  legacy 
of  any  interest  in  property  is  given  to  a  person  as  a  member  of  a  class 
and  the  person  predeceases  the  testator  and  is  not  survived  by  qualified 
issue,  then,  unless  a  contrary  intent  is  indicated  by  the  will,  the  entire 
interest  of  such  person  shall  devolve  upon  the  members  of  the  class 
who  survived  the  testator  and  the  qualified  issue  of  any  members  of 
the  class  who  predeceased  the  testator,  taking  by  substitution  as  herein 
provided." 

Sec.  2.     This  act  is  effective  upon  ratification  and  applies  to  the 
will  of  any  person  dying  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June.  1989. 

H.B.  620  CHAPTER  245 

AN  ACT  TO  INCREASE  THE  REGISTRATION  AND  RENEWAL 
FEES  FOR  REGISTERED  FORESTERS. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      G.S.  89B-10  reads  as  rewritten:  ' 

"§  89B-10.  Application  and  registration  fees. 

Applications  for  registration  shall  be  made  on  forms  prescribed  and 
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furnished  by  the  Board.  The  application  fee  for  a  certificate  of 
registration  as  a  registered  forester  shall  be  fifteen  dollars  ($15.00), 
which  shall  accompany  the  application.  An  additional  fifteen  twenty 
dollars  ($15.00)  ($20.00)  shall  be  paid  upon  issuance  of  the  certificate 
of  registration.  Should  the  applicant  fail  or  refuse  to  remit  the 
certificate  fee  within  30  days  after  being  notified  in  the  usual  manner 
that  the  applicant  has  successfully  qualified,  he  forfeits  the  right  to 
have  the  certificate  so  issued  and  said  applicant  may  be  required  again 
to  submit  an  original  application  fee  therefor.  Should  the  Board  deny 
the  issuance  of  a  certificate  of  registration  to  any  applicant,  the  initial 
application  fee  deposited  by  the  applicant  shall  be  retained  by  the 
Board." 

Sec.  2.     G.S.  89B-11  reads  as  rewritten: 
"  §  89B-1 1 .  Expiration  and  renewals. 

Registrations  shall  expire  on  the  last  day  of  June  following  issuance 
or  renewal  and  shall  become  invalid  after  that  date  unless  renewed.  It 
shall  be  the  duty  of  the  secretary  of  the  Board  to  notify,  at  his  last 
registered  address,  every  person  registered  under  this  Chapter  of  the 
date  of  the  expiration  of  his  registration  and  the  amount  of  fee  which 
shall  be  required  for  its  renewal  for  one  year.  Such  notices  shall  be 
mailed  at  least  30  days  in  advance  of  the  expiration  date  of  such 
registrations.  The  annual  renewal  fee  for  certificates  shall  be  4©n 
twenty  dollars  ($10.00).  ($20.00).  The  fee  for  issuance  of  replacement 
certificates  of  registration  shall  be  five  dollars  ($5.00). 

Any  registration  which  has  expired  may  be  renewed  by  paying  a  fee 
of  ten-  twenty  dollars  ($10.00)  ($20.00)  plus  one  dollar  ($1.00)  per 
calendar  month  from  the  date  of  expiration.  Charges  above  the 
renewal  fee  shall  not  exceed  twenty  dollars  ($20.00)." 

Sec.  3.  This  act  is  effective  upon  ratification  and  applies  to 
registration,  renewal,  and  replacement  fees  due  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

H.B.  772  CHAPTER  246 

AN  ACT  TO  ADVANCE  THE  EFFECTIVE  DATE  OF  AN 
ANNEXATION  ORDINANCE  OF  THE  TOWN  OF  RED 
SPRINGS.  SO  AS  TO  ALLOW  PERSONS  IN  THAT  AREA  TO 
FULLY  PARTICIPATE  IN  THE  1989  MUNICIPAL  ELECTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  three  annexation  ordinances  adopted  by  the 
Town  of  Red  Springs,  to  become  effective  October  11,  1989.  shall 
instead  become  effective  June  7.  1989.  „    ,    _  - 
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Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

H.B.  798  CHAPTER  247 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  THE  ROANOKE 
RAPIDS  FIREMEN'S  SUPPLEMENTAL  RETIREMENT  FUND. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  3  of  Chapter  312  of  the  1977  Session  Laws 
reads  as  rewritten: 

"Sec.  3.  Supplemental  retirement  benefits. 

(a)  Each  retired  fireman  of  the  city  who  has  previously  retired  with 
20  years  of  service  or  more  as  a  city  fireman  shall  be  entitled  to  and 
shall  receive  in  each  calendar  year  following  the  calendar  year  in 
which  he  retires  the  following  supplemental  retirement  benefits , 
provided  in  no  event  shall  any  retired  fireman  be  entitled  to  or  receive 
in  any  year  an  annual  benefit  in  excess  of  six  hundred  dollars 
($600.00)  benefits: 

(1)  One  share  for  each  full  year  of  service  as  a  full-time  and 
fully  paid  fireman  of  the  city; 

(2)  One-third  of  one  share  for  each  full  year  of  service  as  a 
volunteer  fireman  of  the  J^ity^  city." 

Sec.  2.  Nothing  in  this  act  shall  create  a  liability  for  the 
Roanoke  Rapids  Firemen's  Supplemental  Retirement  Fund  unless  the 
Fund  has  sufficient  assets  to  pay  fully  for  the  liability. 

Sec.  3.     This  act  shall  become  effective  January  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  June,  1989. 

H.B.  877  CHAPTER  248 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  THE  CHARLOTTE 
FIREFIGHTERS'  RETIREMENT  SYSTEM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2  of  Chapter  926,  1947  Session  Laws,  as 
rewritten  by  Chapter  506,  1987  Session  Laws,  and  amended  by 
Chapter  1033,  1987  Session  Laws,  Regular  Session  1988,  reads  as 
rewritten: 

"Sec.  2.  Definitions.  The  following  words  and  phrases  as  used  in 
this  act  shall  have  the  indicated  meanings  unless  a  different  meaning  is 
clearly  required  by  the  context.  -    .. 
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(1)  'Accrued  Benefit'  means  the  amount  of  monthly  retirement 
benefits  earned  by  a  Member  computed,  as  of  any  date,  on  his  Final 
Average  Salary  and  Membership  Service  Credit  as  of  such  date.  In  no 
event  shall  the  Accrued  Benefit  be  less  than  the  Accrued  Benefit  as  of 
June  30,  1986. 

(2)  'Actuarial  Equivalent"  means  a  benefit  payable  by  the  System 
that  is  determined  by  the  Actuary  to  be  equal  to  the  basic  benefit 
provided  by  the  System  based  on  the  interest  rate  and  the  mortality  and 
other  tables  and  assumptions  adopted  for  such  purposes  by  the  Board 
of  Trustees.  In  no  event  shall  any  Actuarial  Equivalent  be  less  than 
the  corresponding  Actuarial  Equivalent  as  of  June  30.  1987,  based  on 
the  Accrued  Benefit  and  the  assumptions  in  effect  on  that  date. 

(3)  'Actuarial  Valuation'  or  'Valuation'  means  a  determination 
of  the  normal  costs,  actuarial  accrued  liability,  actuarial  value  of  assets 
and  related  actuarial  present  values  of  the  System  performed  by  an 
Actuary  which  are  based  on  the  characteristics  of  the  System.  Such 
characteristics  include,  but  are  not  limited  to.  age,  service,  salaries, 
and  rate  of  turnover  by  death,  disability,  termination  or  retirement. 

(3a)  'Adjustment  Factor'  means  the  cost  of  living  adjustment 
factor  prescribed  by  the  Secretary  of  the  Treasury  under  section 
415(d)  of  the  Code  for  years  beginning  after  December  31,  1987, 
applied  to  those  items  and  in  the  manner  the  Secretary  prescribes. 

(4)  'Armed  Forces'  means  the  Armed  Forces  of  the  United  States 
of  America. 

(5)  'Audit'  means  an  examination  of  the  accounting  records  of 
the  System  performed  by  a  certified  public  accountant  or  certified 
public  accounting  firm.  Such  examination  is  to  determine  if  said 
records  are  properly  maintained  and  to  make  recommendations  and 
suggestions  for  better  record-keeping  and  management. 

(6)  'Beneficiary',  'Designated  Beneficiary',  or  'Surviving 
Beneficiary'  means  any  person,  or  persons,  who  is  in  reqeipt  of,  or 
who  is  designated  in  writing  to  receive,  a  retirement  benefit  or  other 
benefit  as  provided  in  this  act. 

(7)  'Board  of  Trustees',  'Board"  or  'Trustee'  means  the  Board 
of  Trustees  of  the  Charlotte  Firefighters'  Retirement  System,  as 
specified  in  Section  6 .031  Section  29,  or  any  individual  member 
thereof. 

(8)  'City'  means  the  City  of  Charlotte.  .     >   .    - 
(8a)    'Code'    means    the    Internal    Revenue   Code   of    1986,    as 

amended. 

(9)  'Compensation'  means  the  remuneration  earned  by  a 
Member  for  services  performed  as  an  employee  of  the  Charlotte  Fire 
Department  and  for  which  contributions  are  made  to  the  System. 
Compensation   shall   include   regular  wages,   longevit}^  pay,   overtime 
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(hire-back)  pay^  bonus  payments,  funeral  leave,  jury  dut^s  used 
vacation  pay,  used  sick  leave,  paid  military  reserve  dut}f  (paid  by 
Cit)0.  used  compensatory  and  court  time,  and  used  holiday  pay. 
Compensation  also  includes  any  amounts  for  which  contributions  are 
made  by  a  Member  to  receive  Membership  Service  Credit  for  any 
period(s) — of  workers' — compensation — and/or  accident  and — sickness 
benefits  pursuant  to  the  provisions  of  Section  4.  Compensation  does 
not  include  terminal  payments  for  unused  sick  leave,  unused  vacation 
pay,  unused  compensatory  and  court  time>  and/or  unused  holiday  pay, 
x^lso,  Compensation  does  not  include  worker's  compensation  payments 
and/or  supplemental  payments  from  the  Cit)f.  accident  and  sickjiess 
benefits,  reimbursement  for  scheduled  and/or  unscheduled  mileage, 
and/or  remuneration  from  the  Cit)^  for  services  performed  outside  his 
employment  with  the  Charlotte  Fire  Department.  Compensation  shall 
include  compensation  received  during  the  applicable  period  by  the 
Member  from  the  City  for  services  performed  as  an  employee  of  the 
Charlotte  Fire  Department  during  the  taxable  year  ending  with  or 
within  the  Plan  Year  that  is  required  to  be  reported  as  wages  on  the 
Member's  Form  'W-2.  Compensation  also  includes  compensation 
realized  during  the  applicable  period  that  is  not  currently  includable  in 
the  Member's  gross  income  by  reason  of  the  application  of  sections 
125,  402(a)(8).  402  (h)(1)(B),  403(b).  or  457  of  the  Code.  For  the 
purpose  of  calculating  a  Member's  Final  Average  Salary,  any  lump 
sum  payments  for  which  contributions  were  made  to  the  System,  such 
as  longevity  pay  and  bonus  payments,  and  received  by  said  Member 
within  two  consecutive  years  of  Membership  Service  shall  be 
apportioned  over  the  previous  Membership  Service  for  which  the 
payment(s)  was  earned. 

(10)  'Effective  Date'  of  this  amended  and  restated  act  means  July 
1,  1987.  July  1,  1989,  unless  otherwise  specified  herein. 

(11)  'Final  Average  Salary'  means  the  monthly  average 
Compensation  received  by  a  Member  during  any  two  consecutive  years 
of  Membership  Service  which  produces  the  highest  average  and  is 
contained  within  the  Member's  last  five  years  of  Membership  Service. 
If  a  Member  has  less  than  two  years  of  Membership  Service,  his 
Final  Average  Salary  shall  mean  the  monthly  average  Compensation 
for  his  total  Membership  Service.  Effective  July  1.  1989.  if  the 
Member's  monthly  benefit,  as  calculated  pursuant  to  Section  17(a)  of 
this  act,  exceeds  one  hundred  percent  (100%)  of  his  Final  Average 
Salary,  as  defined  by  this  subdivision,  then  'Final  Average  Salary' 
means  the  monthly  average  Compensation  received  by  a  Member 
during  any  three  consecutive  years  of  Membership  Service  during 
which  the  Member  was  an  active  Member  of  the  Retirement  System 
and  had  the  greatest  aggregate  Compensation   from   the  City.      If  a 

517 


CHAPTER  248  Session  Laws  -  1989 

Member  has  fewer  than  three  years  of  Membership  Service,  his  Final 
Average  Salary  shall  mean  the  monthly  average  Compensation  for  his 
total  Membership  Service. 

(12)  'He',  'Him',  'His',  and  any  other  pronouns  and  terms 
shall  be  used  when  referring  to  both  male  and  female  Members 
and/or  Beneficiaries  of  this  System,  and  vice  versa. 

(13)  'Investment  Fiduciary"  means  any  person,  or  persons,  who 
exercises  any  discretionary  authority  or  control  in  the  investment  of 
the  System's  assets  and/or  renders  investment  advice  for  a  fee  to  the 
System. 

(14)  'Majority  Vote'  means  that  number  of  votes  which  is  more 
than  fifty  percent  (50%)  of  the  System  Members  casting  ballots. 

(15)  'Member'  means  a  uniformed  an  employee  of  the  Charlotte 
Fire  Department  who  is  subject  to  the  provisions  of  the  Civil  Service 
Act  contained  in  Chapter  333  of  the  1969  Session  Laws  as  amended, 
and,  in  addition,  shall  include  the  chief  of  the  fire  department  where 
the  chief  was  subject  to  the  provisions  of  the  Civil  Service  Act 
immediately  prior  to  being  appointed  fire  chief,  and  any  probationary 
employee  or  officer  of  the  fire  department  under  the  Civil  Service  Act. 

(16)  'Membership  Service  Credit'  or  'Membership  Service' 
means  the  amount  of  service  credited  to  a  Member  as  provided  in  this 
act  to  determine  what,  if  any,  benefits  are  due  him. 

(17)  'Participant'  means  any  Member.  Retiree.  Beneficiary  in 
receipt  of  benefits  or  a  former  Member  with  a  deferred  Accrued 
Benefit. 

(17a)  'Qualified  Participant'  means  a  Participant  who  is  in  a 
defined  benefit  plan  that  is  maintained  by  a  State  or  a  political 
subdivision  thereof;  and 

au  Who  has  at  least  15  years  of  Membership  Service  Credit 
as  a  full-time  employee  of  any  police  department  or  fire 
department  that  is  organized  and  operated  by  the  State  or  a 
political  subdivision,  that  maintains  such  a  defined  benefit 
plan;  or 
b.  Who  is  a  member  of  the  armed  forces  of  the  United 
States . 


(18)  'Retiree'  means  any  person  who  retires  with  a  retirement 
benefit  payable  by  the  System. 

(19)  'Retirement  System"  or  'System'  means  the  Charlotte 
Firefighters'  Retirement  System. 

(20)  'Total  Contributions"  means  the  sum  of  the  amounts  paid 
by  or  on  behalf  of  a  Member  and  credited  to  his  individual  account  by 
the  System. 

(21)  'Year'  or  'Plan  Year"  'Year."  'Plan  Year."  or  'Limitation 
Year'    means  the  twelve  months  from  July  1  through  June  30." 
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Sec.  2.  Section  3  of  Cliapter  926.  1947  Session  Laws,  as 
rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as  rewritten: 

"Sec.  3.  General.  A  Member  of  this  Retirement  System  shall 
receive  Membership  Service  Credit  for  all  periods  of  employment  with 
the  Charlotte  Fire  Department  for  which  contributions  have  been  paid 
to.  and  not  subsequently  refunded  by.  the  Charlotte  Firefighters' 
Retirement  System.  In  no  case  shall  more  than  one  year  of 
Membership  Service  Credit  be  credited  a  Member  for  any  12  calendar 
month  period  of  time.  Membership  Service  Credit  shall  not  be 
credited  a  Member  after  said  Member  attains  age  70  years." 

Sec.  3.  Section  5  of  Chapter  926,  1947  Session  Laws,  as 
rewritten  by  Chapter  506,  1987  Session  Laws,  and  as  amended  by 
Chapter  1033,  1987  Session  Laws.  Regular  Session  1988,  reads  as 
rewritten: 

"Sec.  5.  Reinstalement  of  Membership  Semce  Credit  Previously 
Forfeited.  Membership  Service  Credit  shall  be  credited  for  previous 
Membership  Service  for  a  Member  who  is  reemployed  by  the 
Charlotte  Fire  Department  within  five  years  of  the  termination  date  of 
his  previous  employment,  and  provided  the  Member  has  not  received 
reimbursement  of  his  Total  Contributions  pursuant  to  the  provisions  of 
this  act.  Any  Member  who  is  reemployed  by  the  Charlotte  Fire 
Department  before  January  1,  1959.  shall  receive  Membership  Service 
Credit  for  all  previous  membership  employment  in  said  department. 
Any  Member  who  was  reemployed  by  the  Charlotte  Fire  Department 
after  January  1 . — 1959,  December  31,  1958,  and  has  previously 
received  reimbursement  of  his  Total  Contributions  pursuant  to  the 
provisions  of  this  act,  shall  receive  no  Membership  Service  Credit  for 
any  previous  membership  employment  with  the  Charlotte  Fire 
Department." 

Sec.  4.  The  caption  of  Section  7  of  Chapter  926,  1947  Session 
Laws,  as  rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as 
rewritten  : 

"Purchase  of  Active  Military  Duty  Membership  Seiyice  Credit  for  Prior 
Active  Military  Duty. " 

Sec.  5.  Section  10  of  Chapter  926.  1947  Session  Laws,  as 
rewritten  by  Chapter  506.  1987  Session  Laws,  and  as  amended  by 
Chapter  1033,  1987  Session  Laws,  Regular  Session  1988,  reads  as 
rewritten: 

"Sec.  10.  Members  With  Less  Than  j^  Five  Years  of  Membership 
Service  Credit,  (a)  If  a  Member  with  less  than  -ten-  five  years  of 
Membership  Service  Credit  with  this  Retirement  System  shall  cease 
employment  with  the  Charlotte  Fire  Department,  whether  voluntary  or 
involuntary,  said  former  Member  shall  thereupon  cease  membership 
and  shall  be  entitled  to  reimbursement  of  the  Total  Contributions  made 
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by  or  on  his  behalf  to  the  Retirement  System,  excluding  any 
contributions  made  on  the  former  Member's  behalf  by  the  City  of 
Charlotte  under  the  provisions  of  Section  25  of  this  act  without 
interest.  A  former  Member  desiring  reimbursement  of  said 
contributions  must  complete  and  file  the  form  'Application  for  Refund 
of  Accumulated  Contributions'  with  the  Administrator  within  five  years 
of  the  termination  date  of  his  employment.  Should  a  former  Member 
fail  to  complete  and  file  said  form  with  the  Administrator  within  such 
five  years,  the  Former — Members  former  Member  shall  receive 
reimbursement  of  said  contributions. 

(b)  If  such  a  former  Member  dies  within  five  years  after 
terminating  his  employment  prior  to  receiving  reimbursement  of 
contributions  pursuant  to  subsection  (a)  of  this  section,  his  Designated 
Beneficiary(s)  on  file  with  the  Retirement  System  or  his  personal 
representative  in  the  absence  of  any  Designated  Beneficiary,  may  apply 
for  reimbursement  of  contributions  pursuant  to  subsection  (a)  of  this 
section  and  must  file  such  application  with  the  Administrator  within 
five  years  of  the  date  of  death  of  the  former  Member  or  the  funds  will 
be  paid  to  the  Designated  Beneficiary,  if  living,  or  otherwise  to  the 
former  Member's  estate." 

Sec.  6.  Section  11  of  Chapter  926,  1947  Session  Laws,  as 
rewritten  by  Chapter  506.  1987  Session  Laws,  and  as  amended  by 
Chapter  1033,  1987  Session  Laws,  Regular  Session  1988,  reads  as 
rewritten: 

"Sec.  11.  Members  Willi  -j^  Five  or  More  Years  of  Membership 
Service  Credil.  (a)  Effective  July  1.  1986,  if  a  Member  with  ten  or 
more  years  of  Membership  Service  Credit  with  this  Retirement  System 
shall  cease  employment  with  the  Charlotte  Fire  Department,  whether 
voluntary  or  involuntary,  said  Member  shall  receive  his  Accrued 
Benefit  and  defer  such  benefit  until  the  Participant  reaches  age  60 
years.  Effective  July  1 ,  1989.  if  a  Member  with  five  or  more  years  of 
Membership  Service  Credit  with  this  Retirement  System  ceases 
employment  with  the  Charlotte  Fire  Department,  whether  voluntarily 
or  involuntarily,  the  Member  shall  receive  his  Accrued  Benefit  and 
defer  this  benefit  until  the  Participant  reaches  60  years  of  age.  The 
Accrued  Benefit  shall  be  calculated  pursuant  to  the  provisions  of 
Sections  15  and  17  of  this  act  in  effect  on  the  last  day  of  work  by  said 
Participant.  If  such  Participant  dies  before  applying  for  his  deferred 
benefits  and  attaining  age  60  years,  reimbursement  of  the  Participant's 
contributions  may  be  accomplished  in  the  same  manner  and  in  all 
respects  as  in  Section  10  of  this  act. 

(b)  As  an  alternative  to  the  provisions  of  subsection  (a)  of  this 
section,  if  a  Member  with  tew-  five  or  more  years  of  Membership 
Service  Credit  with   this  Retirement  System   shall  cease  employment 
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with  the  Charlotte  Fire  Department,  whether  voluntary  or  involuntary, 
said  Memt)er  shall  thereupon  cease  membership  and  may  elect  to 
receive  reimbursement  of  his  contributions  in  the  same  manner  and  in 
all  respects  as  in  Section  10  of  this  act." 

Sec.  7.     Section    13   of  Chapter  926,    1947    Session   Laws,    as 
rewritten  by  Chapter  506.  1987  Session  Laws,  is  repealed. 

Sec.  8.     Section    15   of  Chapter   926.    1947    Session   Laws,    as 
rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as  rewritten: 

"Sec.  15.  Service  Retirement.  A  Member  may  upon  written 
application  through  the  Administrator  to  the  Board  of  Trustees  set 
forth  an  effective  date  of  not  less  than  30  days  nor  more  than  90  days 
subsequent  to  the  execution  and  filing  thereof  that  he  desires  to  be 
retired,  provided  that  he  has  attained  the  age  and  acquired  the  required 
Membership  Service  Credit  and  has  been  approved  by  the  Board: 

(1)  The  age  and  Membership  Service  Credit  requirements  for 
service  retirement  are  as  follows: 

a.  Any  age  and  30  or  more  years  of  Membership  Service  Credit; 

b.  Age  50  years  or  older  and  25  or  more,  but  less  than  30  years 
of  Membership  Service  Credit;  or 

c.  Effective  July  1.  1986.  age  60  years  or  older  and  10  or  4»of€ 
more,  but  fewer  than  25  years  of  Membership  Service  Credit. 
Effective  July  1.  1989,  age  60  years  or  older  and  5  or  more, 
but  fewer  than  25  years  of  Membership  Service  Credit. 

(2)  Upon  a  Member's  service  retirement,  he  shall  be  paid  a 
benefit  as  provided  in  Section  17  of  this  act." 

Sec.  9.     Section    16   of  Chapter   926.    1947   Session   Laws,    as 
rewritten  in  Chapter  506.  1987  Session  Laws,  is  repealed. 

Sec.  10.     Section   17(a)  of  Chapter  926.  1947  Session  Laws,  as 
rewritten  by  Chapter  506,  1987  Session  Laws,  reads  as  rewritten: 

"(a)  Upon  Effective  July  1.  1986.  upon  retirement  pursuant  to  the 
provisions  of  Sections  15  or  16.  a  Member  shall  receive  a  monthly 
benefit  equal  to  two  and  four-tenths  percent  (2.4%)  of  his  Final 
Average  Salary  multiplied  by  his  Membership  Service  Credit,  not  to 
exceed  one  hundred  percent  (100%)  of  Final  Average  Salary,  but  not 
less  than  five  hundred  dollars  ($500.00)  per  month.  Effective  July  I , 
1989,  upon  retirement  pursuant  to  the  provisions  of  Section  15.  a 
Member  shall  receive  a  monthly  benefit  equal  to  two  and  six-tenths 
percent  (2.6%)  of  his  Final  Average  Salary  multiplied  by  his 
Membership  Service  Credit,  not  to  exceed  one  hundred  percent 
(100%)  of  Final  Average  Salary,  but  not  less  than  five  hundred  dollars 
($500.00).  The  benefit  payable  pursuant  to  this  subsection  shall  be 
referred  to  as  the  basic  benefit.  The  effective  date  of  this  subsection  is 
July  1.  1986." 

Sec.  11.     Section    19   of  Chapter  926.    1947   Session  Laws,   as 
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rewritten  by  Chapter  506.  1987  Session  Laws,  and  as  amended  by 
Chapter  1033,  1987  Session  Laws,  Regular  Session  1988,  reads  as 
rewritten: 

"Sec.  19.  Disability  Retirement  ill  the  Line  of  Duty,  (a)  A  Member 
whom  the  Board  of  Trustees  finds  to  be  totally  and  permanently 
disabled  or  incapacitated  for  dut}'  in  the  employ  of  the  Charlotte  Fire 
Department  by  reason  of  an  injury,  accident  or  occupational  disease 
arising  out  of  and  in  the  course  of  his  actual  performance  of  duty  in 
his  employment  with  the  Charlotte  Fire  Department,  may  be  retired  by 
the  Board  of  Trustees  upon  the  filing  of  an  'Application  for  Disability 
Retirement  in  the  Line  of  Duty'  by  the  Member  or  his  department 
head  with  the  Administrator,  provided  that: 

•0-) — The   Member   has   applied   for  and   been   granted  worker's 

compensation  benefits  on  account  of  such  disability;  and 
■(2^ — After  a  medical  examination  of  the  Member,  by  or  under  the 
direction  of  the  Medical  Board,  the  Medical  Board  certifies 
•      to   the   Board    in   writing  that  the   Member   is   totally   and 
'     permanently  disabled  or  incapacitated  for  6i\ty  in  the  employ 
of  the  Charlotte  Fire  Department  by  reason  of  an   injury, 
accident  or  occupational  disease  arising  out  of  and  in  the 
course  of  his  actual  performance  of  duty  in  his  employment 
with  the  Charlotte  Fire  Department. 
4b) — The  Board  of  Trustees  shall  retire  the  Member  within  90 
days  of  its  receipt  of  a  medical  report  from  the  Medical  Board  that 
meets  the  requirements  of  subdivision  (a)(2)  of  this  section  and  when 
the  Medical  Board  and  the  Board  agree  on  such  application. 

■(g) Upon    the — request    by   the   Chairman    or   the   Board, — tbe 

examining — member  of  the  Medical — Board — on — an — application — for 
disability  retirement  in  the  line  of  dut}f  shall  appear  at  a  meeting  of  the 
Board  to  respond  to  any  questions  of  a  medical  nature  or  to  render 
any  medical  opinion  necessary  to  clarify  the  medical  report. 

-(4) — In  the  event  that  the  Medical  Board  shall  certify  that  the 
Member  is  totally  and  permanently  disabled  or  incapacitated  for  duty 
in  the  employ  of  the  Charlotte  Fire  Department  by  reason  of  an 
injury,  accident  or  occupational  disease  arising  out  of  and  in  the 
course  of  his  actual  performance  of  duty  in  his  employment  with  the 
Charlotte  Fire  Department  and  the  Board  of  Trustees  does  not  agree 
-with — s«Gh — certification. — the — Board — of   Trustees — sb^iJ — deny — s«€h 

application. The    Member — sb^il — upon — such    denial — be    given — the 

opportunity  to  respond  to  the  Board's  decision. — The  Member  shall 
have  the  right  to  appeal  such  denial  to  the  Civil  Service  Board  who 
shall  render  a  decision  on  whether  the  Member  should  or  should  not 
be  retired. 

(e)    The  determination  by  the  Board  of  Trustees  that  a  Member  is 
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not  entitled  to  disabilit^f  retirement  benefits  under  this  Section  provided 
that  the  Civil  Service  Board  has  not  determined  that  he  should  be 
retired — shall — iwt — prohibit — &«ch — Member — from — filing — another 
'Application  for  Disability  Retirement  in  the  Line  of  But)''  at  a  later 
date,  provided  the  application  is  based  on  additional  or  different  facts 
bearing  on  the  question  of  his  disability. 

-(f) — The  Board  of  Trustees  shall  have  the  authority  and  may 
require  any  disability^  Retiree  who  has  not  attained  age  70  years  to 
undergo  a  medical  reexamination  at  any  time  not  to  exceed  one 
reexamination  per  year  by  or  under  the  direction  of  the  Medical  Board 
to  determine  if  the  medical  condition  for  which  the  disabilit^y  Retiree 
was  retired  still  exists. — Upon  such  medical  reexamination,  if  the 
disability'  Retiree  is  found  able  to  perform  active  duty  with  the 
Charlotte  Fire  Department  by  the  Board  of  Trustees,  he  shall  be 
reinstated  in  a  position  equal  in  rank  to  his  rank  at  the  time  he  was 
■retired  as  soon  as  such  position  becomes  available  in  the  Charlotte 
Fire  Department  ■ — Refusal  by  the  disabilihy  Retiree  to  submit  to  such 
medical  reexamination  or  refusal  to  return  to  work  as  a  result  of 
finding  by  the  Board  of  Trustees  based  on  a  medical  reexamination 
shall  cause  all  retirement  benefits  to  cease  forthwith  and  such  person 
shall  be  entitled  to  apply  for  reimbursement  of  the  balance,  if  any,  of 
his  contributions  to  the  Retirement  System  in  the  same  manner  and  in 
all  respects  as  in  Section  10  of  this  act. 

(a)  An  'Application  for  Disability  Retirement  in  the  Line  of  Duty' 
shall  be  filed  by  the  Member  or  his  department  head  with  the 
Administrator,  provided  that  the  Member  has  applied  for  and  been 
granted  workers'  compensation  benefits  on  account  of  this  disability. 

(b)  An  'Application  for  Disability  Retirement  in  the  Line  of  Duty' 
shall  be  administered  pursuant  to  rules  and  regulations  adopted  by  the 
Board  of  Trustees  from  time  to  time  and  approved  by  the  City  of 
Charlotte  and  administered  in  a  uniform  and  nondiscriminatory 
manner. 

-(g)-  (c)  Effective  July  1,  1986,  upon  retirement  pursuant  to  the 
provisions  of  this  section,  a  Member  shall  receive  a  monthly  benefit 
equal  to  seventy-two  percent  (72%)  of  his  Final  Average  Salary,  but 
not  less  than  five  hundred  dollars  ($500.00)  per  month.  Effective  July 
1,  1987,  upon  retirement  pursuant  to  the  provisions  of  this  section,  a 
Member  shall  receive  a  monthly  benefit  equal  to  the  greater  of 
seventy-two  percent  (72%)  or  two  and  four-tenths  percent  (2.4%) 
multiplied  by  his  Membership  Service,  of  his  Final  Average  Salary, 
not  to  exceed  one  hundred  percent  (100%)  of  Final  Average  Salary, 
but  not  less  than  five  hundred  dollars  ($500.00)  per  month.  Effective 
July  1,  1988.  prior  to  his  retirement  pursuant  to  the  provisions  of  this 
Section,    but    not    thereafter,    a    Member    may    elect    to    receive    an 
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Actuarial  Equivalent,  computed  as  of  the  effective  date  of  his 
retirement,  of  his  monthly  amount  payable  throughout  his  life,  and 
nominate  a  Beneficiary  in  accordance  with  the  provisions  of  the 
Option  5,  Fifty  Percent  (50%)  Joint  and  Survivor  Benefit,  as  set  forth 
in  subsection  (g)  of  Section  17.  The  Actuarial  Equivalent  for  all 
members  retiring  pursuant  to  this  Section  shall  be  computed  in 
accordance  with  the  Unisex  Mortality  Table  for  1984  set  forward  one 
year  in  age,  with  interest  at  six  percent  (6%).  Benefits  payable  under 
this  Section  shall  be  effective  on  the  date  of  approval  by  the  Board  of 
Trustees  or  upon  exhaustion  of  worker's  workers'  compensation 
benefits,  whichever  is  later. 

(h)  Upon  the  reinstatement  of  a  disability  retiree  to  active  duty 
following  a  medical  reexamination  pursuant  to  the  provisions  of  this 
section  any  subsequent  benefit  paid  by  the  System  shall  be  based  on 
■the — length — of  service  after  reinstatement  with  the  Charlotte  Fire 
Department. 

44^ — Where  a  reinstated  member  serves  less  than  one  year  after 
his  reinstatement  before  retirement,  his  accrued  benefit  upon 
retirement  shall  be  as  follows: 

■a, — The — total — accrued — benefit — credited — bet\veen — hi* 
reinstatement  and  subsequent  retirement  as  computed  in 
accordance  with  the  provisions  in  effect  on  the  date  of 
the  member's  subsequent  retirement:  plus 
b.    The   total   accrued   benefit  credited   at  the  time   of  his 
effective   date   of  disability   retirement   as   computed   in 
accordance  with  provisions  in  effect  on  the  date  of  his 
disability  retirement, 
-(2) — Where  a  reinstated  member  serves  more  than  one  year,  but 
■less — th»u — three — years. — aft&r — his — reinstatement — before 
retirement,  his  accrued  benefit  upon  retirement  shall  be  as 
follows; 

■a, — The — total — accrued — benefit — credited — between — bis 
reinstatement  and  subsequent  retirement  as  computed  in 
accordance  with  the  provisions  in  effect  on  the  date  of 
the  member's  subsequent  retirement;  plus 
'  h, — The  total  accrued  benefit  credited  on  the  effective  date  of 
his  disabilit)f  retirement  as  computed  by  applying  both 
i      ':»'f-'  the   provisions   in   effect  on   the  date  of  the   member's 

subsequent  retirement  and  the  provisions  in  effect  on  the 

■date — of — the — member's — disability — retirement. The 

'^  provisions — m — effect — on — the — date — of    the — member's 

subsequent  retirement  shall  be  applied  to  one-third  of  the 
accrued — benefit  credited  on — the  effective  date  of  the 
member's — disability — retirement — fo4^ — eaeli — yeat — served 
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following  reinstatement. — The  remaining  portion  of  the 

member's  accrued   benefit  credited  on   the  date  of  his 

disability    retirement   shall    be   computed    in    accordance 

with    provisions    in    effect  on    the   effective   date   of  the 

member's  disability  retirement. — For  periods  greater  than 

one  calendar  year»  but  less  than  three  calendar  years,  the 

provisions — m — effect — on — the — date — of — the — member's 

subsequent  retirement  and  the  provisions  in  effect  on  the 

^  ,      -date — of   the — member's — disability — retirement — sbaiJ — be 

applied  proportionally  to  the  remaining  accrued  benefit 

credited  on  the  effective  date  of  the  member's  disability 

retirement. 

-(5) — Where  a  reinstated  member  serves  at  least  three — years  after 

his  reinstatement  before  retirement,  his  total  accrued  benefit 

upon  retirement  shall  be  computed  in  accordance  with  the 

, ,      provisions — m — effect — o« — the — date — of — his — subsequent 

retirement. " 
Sec.  12.     Section   20  of  Chapter  926,    1947  Session  Laws,   as 
rewritten    by   Chapter    506.    1987    Session    Laws,    and    amended    by 
Chapter   1033,    1987  Session  Laws,  Regular  Session   1988,  reads  as 
rewritten: 

"Sec.  20.  Disability  Retirement  not  in  the  Line  of  Duty,  -(a) — A 
Member,  with  10  or  more  years  of  Membership  Service  Credit,  whom 
the  Board  of  Trustees  finds  to  be  totally  and  permanently  disabled  or 
incapacitated  for  duty  in  the  employ  of  the  Charlotte  Fire  Department 
by  reason  of  an  injury,  accident  or  disease  that  did  not  arise  out  of 
and  in  the  course  of  his  actual  performance  of  duty  in  his  employment 
with  the  Charlotte  Fire  Department,  may  be  retired  by  the  Board  of 
Trustees  upon  the  filing  of  an  'Application  for  Disabilit}'  Retirement 
Not  in  the  Line  of  Duty'  by  the  Member  or  his  department  head  with 
the  Administrator,  provided  that: 

41^ — The  Member  has  applied  for  and  been  granted  accident  and 

sickness  benefits  on  account  of  such  disability;  and 

.      4^ — After  a  medical  examination  of  the  Member,  by  or  under  the 

,^,  direction  of  the  Medical  Board,  the  Medical  Board  certifies 

to   the   board    in    writing   that   the   Member    is    totally   and 

permanently  disabled  or  incapacitated  for  duty  in  the  employ 

,,         of  the  Charlotte  Fire  Department  by  reason  of  an   injury, 

accident  or  disease  that  did  not  arise  out  of  and  in  the  course 

of  his  actual  performance  of  duty  in  his  employment  with  the 

Charlotte  Fire  Department. 

■(b) — The  Board  of  Trustees  shall  retire  the  Member  within  90 

days  of  its  receipt  of  a  medical  report  from  the  Medical  Board  that 

meets  the  requirements  of  subdivision  (a)(2)  of  this  section  and  when 
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the  Medical  Board  and  the  Board  agree  on  such  application. 

-(e) Upon    the    request   by    the   Chairman   or   the   Board,    the 

examining  member  of  the  Medical  Board  on  an  application  for 
disability  retirement  not  in  the  line  of  dut)'  shall  appear  at  a  meeting  of 
the  Board  to  respond  to  any  questions  of  a  medical  nature  or  to  render 
any  medical  opinion  necessary  to  clarif^^  the  medical  report. 

-(d) — In  the  event  that  the  Medical  Board  shall  certify  that  the 
Member  is  totally  and  permanently  disabled  or  incapacitated  for  dut^f 
in  the  employ  of  the  Charlotte  Fire  Department  by  reason  of  an 
injury,  accident  or  disease  that  did  not  arise  out  of  and  in  the  course 
of  his  actual  performance  of  dut>f  in  his  employment  with  the  Charlotte 
Fire  Department  and  the  Board  of  Trustees  does  not  agree  with  such 
certification,  the  Board  of  Trustees  shall  deny  such  application. — The 
Member  shall  upon  such  denial  be  given  the  opportunity^  to  respond  to 
the  Board's  decision.  The  Member  shall  have  the  right  to  appeal  such 
denial  to  the  Civil  Service  Board  who  shall  render  a  decision  on 
whether  the  Member  should  or  should  not  be  retired. 

(e)  The  determination  by  the  Board  of  Trustees  that  a  Member  is 
not  entitled  to  disability'  retirement  benefits  under  this  section  and  the 
Civil  Service  Board  has  not  determined  that  he  should  be  retired,  shall 
not  prohibit  such — Member — kom — filing  another — 'Application — fojF 
Disability'  Retirement  Not  in  the  Line  of  Dut)f'  at  a  later  date,  provided 
the  application  is  based  on  additional  or  different  facts  bearing  on  the 
question  of  his  disability. 

(f)  The  Board  of  Trustees  shall  have  the  authority'  and  may  require 
any  disability  Retiree  who  has  not  attained  age  70  years  to  undergo  a 
medical  reexamination  at  any  time  not  to  exceed  one  reexamination  per 
year  by  or  under  the  direction  of  the  Medical  board  to  determine  if  the 
medical  condition  for  which  the  disability  Retiree  was  retired  still 
exists. — Upon  such  medical  reexamination,  if  the  disabilit}'  Retiree  is 
found  able  to  perform  active  duty  with  the  Charlotte  Fire  Department 
by  the  Board  of  Trustees,  he  shall  be  reinstated  in  a  position  equal  in 
rank  to  his  rank  at  the  time  he  was  retired  as  soon  as  such  position 
becomes  available  in  the  Charlotte  Fire  Department. — Refusal  by  the 
disability  Retiree  to  submit  to  such  medical  reexamination  or  refusal  to 
return  to  work  as  a  result  of  a  finding  by  the  Board  of  Trustees  based 
on  a  medical  reexamination  shall  cause  all  retirement  benefits  to  cease 
forthwith  and  such  person  shall  be  entitled  to  apply  for  reimbursement 
of  the  balance,  if  any,  of  his  contributions  to  the  Retirement  System  in 
the  same  manner  and  in  all  respects  as  in  Section  10  of  this  act. 
(a)  An  'Application  for  Disability  Retirement  not  in  the  Line  of  Duty' 
shall  be  filed  by  a  Member  or  his  department  head  with  the 
Administrator,  provided  that  the  Member  has  10  or  more  years  of 
Membership  Service   Credit  and    has   applied   for   and   been   granted 
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accident  and  sickness  benefits  on  account  of  the  disability. 

(b)  An  'Application  for  Disability  Retirement  not  in  the  Line  of 
Duty'  shall  be  administered  pursuant  to  rules  and  regulations  adopted 
by  the  Board  of  Trustees  from  time  to  time  and  approved  by  the  City 
of  Charlotte  and  administered  in  a  uniform  and  nondiscriminatory 
manner. 

-(g)(c)  Effective  July  1,  1986,  upon  retirement  pursuant  to  the 
provisions  of  this  section,  a  Member  shall  receive  a  monthly  benefit 
equal  to  thirty-six  percent  (36%)  of  his  Final  Average  Salary,  plus  one 
and  eight-tenths  percent  (1.8%)  of  his  Final  Average  Salary  multiplied 
by  the  Membership  Service  Credit  in  excess  of  10  years,  not  to  exceed 
one  hundred  percent  (100%)  of  his  Final  Average  Salary,  but  not  less 
than  five  hundred  dollars  ($500.00)  per  month.  Effective  July  1, 
1988,  prior  to  his  retirement  pursuant  to  the  provisions  of  this  section, 
but  not  thereafter,  a  Member  may  elect  to  receive  an  Actuarial 
Equivalent,  computed  as  of  the  effective  date  of  his  retirement,  of  his 
monthly  amount  payable  throughout  his  life,  and  nominate  a 
Beneficiary  in  accordance  with  the  provisions  of  the  Option  5,  Fifty 
Percent  (50%)  Joint  and  Survivor  Benefit,  as  set  forth  in  subsection 
(g)  of  Section  17.  The  Actuarial  Equivalent  for  all  Members  retiring 
pursuant  to  this  section  shall  be  computed  in  accordance  with  the 
Unisex  Mortality  Table  for  1984  set  forward  one  year  in  age,  with 
interest  at  six  percent  (6%).  Benefits  payable  under  this  section  shall 
be  effective  on  the  date  of  approval  by  the  Board  of  Trustees. 

(h)  Upon  the  reinstatement  of  a  disability  retiree  to  active  duty 
following  a  medical  reexamination  pursuant  to  the  provisions  of  this 
section  any  subsequent  benefit  paid  by  the  System  shall  be  based  on 
4b€ — length — of  service  after — reinstatement  with — the  Charlotte — BUe 
Department. 

444 — Where  a  reinstated  member  serves  less  than  one  year  after 
his  reinstatement  before  retirement,  his  accrued  benefit  upon 
retirement  shall  be  as  follows: 

*, — Tb€ — total — accrued — benefit — credited — bet^veen — h4« 
reinstatement  and  subsequent  retirement  as  computed  in 
accordance  with  the  provisions  in  effect  on  the  date  of 
the  member's  subsequent  retirement;  plus 
b.    The   total   accrued   benefit  credited   at  the   time   of  his 
effective   date   of  disability   retirement   as   computed    in 
accordance  with  provisions  in  effect  on  the  date  of  his 
disability  retirement. 
42) — Where  a  reinstated  member  serves  more  than  one  year,  but 
less — tbdfl — three — years. — aft€4^ — bis — reinstatement — before 
retirement,  his  accrued  benefit  upon  retirement  shall  be  as 
follows: 
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•a, — Xb€ — tetaJ — accrued — benefit — credited — bet>veen — kis 
reinstatement  and  subsequent  retirement  as  computed  in 
accordance  with  the  provisions  in  effect  on  the  date  of 
the  member's  subsequent  retirement;  plus 
b.  The  total  accrued  benefit  credited  on  the  effective  date  of 
his  disability  retirement  as  computed  by  applying  both 
the  provisions  in  effect  on  the  date  of  the  member's 
subsequent  retirement  and  the  provisions  in  effect  on  the 

4ate — of — the — member's — disability — retirement. Ibe 

provisions — m — effect — on — the — date — of    the — member's 

subsequent  retirement  shall  be  applied  to  one-third  of  the 

accrued    benefit   credited    on    the    effective    date   of  the 

member's — disabilit>^ — retirement — fof — ead? — yeai: — served 

following  reinstatement. — The  remaining  portion  of  the 

member's   accrued   benefit  credited  on  the  date  of  his 

disability   retirement   shall   be  computed    in   accordance 

with   provisions   in   effect  on   the  effective   date  of  the 

member's  disability  retirement. — For  periods  greater  than 

,   ,  one  calendar  year,  but  less  than  three  calendar  years,  the 

provisions — ifl — effect — on — the — date — of    the — member's 

subsequent  retirement  and  the  provisions  in  effect  on  the 

•date — of   the — member's — disability' — retirement — sbail — be 

.,  applied  proportionally  to  the  remaining  accrued  benefit 

credited  on  the  effective  date  of  the  member's  disability 

retirement. 

4^ — Where  a  reinstated  member  serves  at  least  three — years  after 

his  reinstatement  before  retirement,  his  total  accrued  benefit 

upon  retirement  shall  be  computed  in  accordance  with  the 

provisions — in — effect — on — the — date — of — his — subsequent 

retirement." 

Sec.  13.     Section  21(a)  of  Chapter  926,   1947  Session  Laws,  as 

rewritten  by  Chapter  506.    1987  Session  Laws,  and  as  amended  by 

Chapter  1033.   1987  Session  Laws,  Regular  Session   1988,  reads  as 

rewritten: 

"(a)  In  the  event  of  the  death  of  any  Member  of  the  System  prior 
to  his  effective  date  of  retirement  pursuant  to  the  provisions  of 
Sections  15,  16,  18.  19,  or  20  of  this  act,  his  Designated 
Beneficiary(s)  on  file  with  the  Retirement  System,  or  his  personal 
representative  in  the  absence  of  any  Designated  Beneficiary,  shall  be 
entitled  to  reimbursement  of  the  Total  Contributions  by  him  or  on  his 
behalf  and  the  City  of  Charlotte  to  the  System;  plus,  two  and  five- 
tenths  percent  (2.5%)  interest  compounded  annually  on  the 
contribution  balance  at  the  beginning  of  each  Plan  Year  in  which  the 
Participant  contributed  or  in  which  contributions  were  made  on  his 
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behalf.  However,  the  two  and  five-tenths  percent  (2.5%)  interest  shall 
not  apply  to  death  benefits  occurring  before  July  1.  1989.  Such 
Beneficiary(s)  or  personal  representative  must  complete  and  file  the 
form  'Application  for  Survivor  Death  Benefits'  with  the  Administrator 
to  receive  reimbursement.  As  an  option,  a  Beneficiary  may  elect  to 
receive  an  annuity  equal  to  and  in  lieu  of  a  lump  sum  distribution  by 
so  designating  on  the  above  form.  Effective  July  1,  1989,  as  an 
option,  a  surviving  spouse  of  a  deceased  Member  who  was  eligible  for 
a  service  or  early  retirement  benefit  on  the  date  preceding  death  may 
elect  to  receive  an  Actuarial  Equivalent  computed  as  of  the  date 
preceding  death  in  the  same  manner  as  if  the  deceased  member  had 
retired  and  elected  a  reduced  monthly  amount  payable  throughout  his 
life,  and  nominated  the  surviving  spouse  as  his  beneficiary  in 
accordance  with  the  provisions  of  Option  4,  Sixty-Six  and  Two-Thirds 
Percent  (66  2/3%)  Joint  and  Survivor  benefit,  as  set  forth  in 
subsection  (f)  of  Section  17.  The  Actuarial  Equivalent  for  all  benefits 
payable  pursuant  to  this  section  shall  be  computed  in  accordance  with 
the  Unisex  Mortality  Table  for  1984  set  forward  one  year  in  age,  with 
interest  at  six  percent  (6%)." 

Sec.  14.     Section  23   of  Chapter  926,    1947  Session  Laws,   as 
rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as  rewritten: 
"Sec.  23.    Retirement  Adjiislments. 

(a)  The  retirement  benefits  payable  to  a  Retiree  pursuant  to  the 
provisions  of  this  act  may  be  adjusted  at  the  discretion  of  the  Board  of 
Trustees  based  upon  the  prevailing  economic  and  funding  conditions. 
Such  adjustment  shall  not  be  paid  until  such  adjustment  is  ratified  by 
the  City  of  Charlotte. 

(b)  Effective  July  1,  1989,  the  Board  of  Trustees  shall  make  an 
annual  bonus  payment  in  the  month  of  January  following  an  annual 
actuarial  valuation  when  the  actuary  determines  that  the  actual  payroll 
contributions  exceed  the  required  contributions  adjusted  for  any 
actuarial  gains  and  losses  that  may  have  occurred  during  the  preceding 
year.  The  lesser  of  fifty  percent  (50%)  of  the  excess  amount 
determined  by  the  actuary  or  the  aggregate  monthly  benefit  of  the 
Retirees  eligible  for  the  bonus  shall  be  distributed.  A  Retiree  who  has 
been  retired  for  at  least  one  year  as  of  December  31,  preceding 
distribution  of  the  bonus,  shall  receive  a  bonus  that  is  determined  by 
the  Administrator  as  proportional  of  the  Retiree's  monthly  benefit  to 
the  aggregate  monthly  benefits  of  all  Retirees  eligible  for  the  bonus." 

Sec.  15.     Section  29  of  Chapter  926.    1947  Session  Laws,   as 
rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as  rewritten: 

"Sec.  29.  Board  of  Trustees.  The  Board  of  Trustees  shall  consist 
of  10  Trustees,  as  follows:  (i)  City  Manager,  or  some  other  City 
department  head  or  employee  as  duly  designated  by  the  City  Manager: 

529 


CHAPTER  248  Session  Laws  -  1989 

(ii)  City  Finance  Director,  or  a  deputy  finance  director  as  duly 
designated  by  the  City  Finance  Director;  (iii)  City  Treasurer;  (iv)  a 
Chairman  of  the  Board  and  three  Trustees  to  represent  the  public  and 
who  are  residents  of  Mecklenburg  County  and  who  are  appointed  by 
the  Resident  Judge  of  the  Superior  Court  of  Mecklenburg  County  and 
who  shall  hold  office  for  a  period  of  three  years  or  until  their 
successor  shall  have  been  appointed  and  been  qualified;  and  (v)  three 
Members  of  the  Retirement  System  to  be  elected  by  a  Majority  Vote  of 
the  Members  of  the  Retirement  System  for  a  term  of  three  years.  The 
terms  of  office  for  elected  Trustees  and,  effective  July  1,  1989,  for 
appointed  Trustees,  shall  be  graduated  so  that  only  one  Trustee's  term 
shall  expire  each  year.  Any  Member  shall  be  eligible  to  succeed 
himself  as  a  Trustee." 

Sec.  16.     Section  51(4)  of  Chapter  926.  1947  Session  Laws,  as 
rewritten  by  Chapter  506.  1987  Session  Laws,  reads  as  rewritten: 

"(4)  Notwithstanding  any  provision  of  the  Retirement  System  to  the 
contrary,  the  maximum  annual  benefit  payable  in  the  form  of  a 
straight  life  annuity  from  the  Retirement  System  on  behalf  of  a 
Participant,  when  combined  with  any  benefits  from  another  qualified 
benefit  plan  maintained  by  the  City,  shall  not  exceed  the  amount  as 
provided  in  this  section.  If  the  normal  form  of  payment  is  other  than 
a  straight  life  annuity  or  a  qualified  joint  and  survivor  annuity,  the 
amount  so  determined  hereunder  shall  be  adjusted  on  an  actuarially 
equivalent  basis  to  reflect  such  other  payment  form. 
If  a  Participant  has  completed  10  or  more  years  of  service,  the 
maximum  annual  benefit  payable  in  accordance  with  this  subdivision 
(4)  shall  be  the  lesser  of  a.  and  b.  below: 

a.  Ninety  thousand  dollars  ($90,000)  (or,  beginning  January  I . 
1988).  such  larger  dollar  amount  as  the  Commissioner  of 
Internal  Revenue  may  prescribe.  Such  amount  shall  be  the 
maximum  annual  benefit  pursuant  to  this  subdivision  a.  for 
that   calendar   year   and    shall    apply   to   the    limitation   year 

<  ending  with  or  within  that  calendar  year. 

b.  The  average  annual  Compensation  the  Participant  received 
from  the  City  during  the  -two  three  consecutive  calendar  years 
which  would  produce  the  highest  such  average. 

If  a  Participant  has  completed  less  than  10  years  of  service,  the 
maximum  annual  benefit  payable  in  accordance  with  this  subdivision 
(4)  shall  be  the  lesser  of  subdivisions  a.  and  b.  above,  multiplied  by 
the  ratio  that  the  Participant's  actual  number  of  years  of  service  bears 
to  10. 

If  the  payment  of  a  benefit  to  a  Participant  begins  after  he  attains 
age  65,  the  maximum  benefit  shall  be  actuarially  adjusted  to  that 
amount  that,  if  paid  in  the  same  form  and  beginning  at  the  same  time 
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as  the  benefit,  would  be  the  actuarial  equivalent  of  the  maximum 
benefit  that  was  payable  in  the  normal  form  of  retirement  allowance 
beginning  on  the  first  day  of  the  month  coincident  with  or  next 
following  the  Participant's  attainment  of  age  65. 

If  the  payment  of  a  benefit  to  a  Participant  begins  before  he  attains 
age  62,  the  maximum  benefit  shall  be  actuarially  adjusted  to  that 
amount  which,  if  paid  in  the  same  form  and  beginning  at  the  same 
time  as  his  benefit,  would  be  the  actuarial  equivalent  of  the  maximum 
benefit  payable  in  the  normal  form  of  retirement  allowance  beginning 
on  the  first  day  of  the  month  coincident  with  or  next  following  his 
attaining  the  age  of  62.  The  reductions  required  by  this  paragraph 
shall  in  no  event  reduce  the  limitation  in  this  subdivision  a.  below 
seventy-five  thousand  dollars  ($75,000),  if  the  benefit  begins  on  or 
after  the  Participant's  attainment  of  age  55  or  the  actuarial  equivalent 
of  the  seventy-five  thousand  dollars  ($75,000)  benefit  limitation  for 
age  55,  if  the  benefit  begins  prior  to  such  age. 

For  purposes  of  this  subdivision  (4).  if  benefits  begin  before  age 
62,  the  maximum  annual  benefit  payable  shall  be  adjusted  by  an 
interest  rate  assumption  not  less  than  the  greater  of  five  percent  (5%) 
or  the  rate  specified  in  the  Retirement  System.  For  purposes  of  this 
subdivision  (4),  in  addition  to  the  above  limitations,  if  a  Participant  is 
a  Qualified  Participant  as  defined  in  Title  1,  Section  2  (17a)  of  this 
act,  the  actuarial  reduction  to  the  maximum  benefit  payable  for 
benefits  that  begin  prior  to  the  attainment  of  age  55  shall  not  be 
reduced  to  an  amount  less  than  fifty  thousand  dollars  ($50,000).  If 
payment  of  a  Participant's  benefit  begins  after  age  65.  the  maximum 
annual  benefit  payable  shall  be  adjusted  by  an  interest  rate  assumption 
not  greater  then  the  lesser  of  five  percent  (5%)  or  the  rate  specified  in 
the  Retirement  System. 

In  the  event  a  Participant  is  covered  by  one  or  more  defined  benefit 
plans  maintained  by  the  City,  all  such  plans  shall  be  aggregated  in 
determining  whether  the  maximum  benefit  limitations  hereunder  have 
been  met.  Further,  the  maximum  retirement  allowance  as  noted 
above  may  be  decreased  as  determined  necessary  by  the  City  to  ensure 
that  all  plans  will  remain  qualified  under  the  Internal  Revenue  Code  of 
1986,  as  amended  from  time  to  time. 

In  addition  to  the  other  limitations  set  forth  in  the  Retirement 
System  and  notwithstanding  any  other  provisions  of  the  Retirement 
System,  the  Accrued  Benefit,  including  the  right  to  any  optional 
benefit  provided  in  the  Retirement  System  (and  all  other  defined 
benefit  plans  required  to  be  aggregated  with  the  Retirement  System 
under  the  provisions  of  Section  415  of  the  Internal  Revenue  Code  of 
1986,  as  amended  from  time  to  time),  shall  not  increase  to  an  amount 
in  excess  of  the  amount  permitted  under  Section  415  of  the  Internal 
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Revenue  Code  of  1986.  as  amended  from  time  to  time." 

Sec.  17.     Section   56  of  Chapter  926.    1947  Session  Laws,   as 

rewritten  by  Chapter  506.  1987  Session  Laws,  is  repealed. 

Sec.  18.     All  laws  and  clauses  of  laws  in  conflict  with  this  act 

are  repealed. 

Sec.  19.     This  act  shall  apply  to  the  City  of  Charlotte  only. 
Sec.  20.     None   of  the   provisions   of  this   act   shall   create   an 

additional   liability  for  the  Charlotte  Firefighters'   Retirement  System 

unless  sufficient  funds  are  available  to  pay  fully  for  the  liability. 

Sec.  21.     This  act  is  effective  upon  ratification.  ' '" 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 

day  of  June,  1989. 

S.B.  197  CHAPTER  249  -• 

AN  ACT  TO  REQUIRE  FOOD  SERVICE  WORKERS  WHO 
HANDLE  UNWRAPPED  FOOD  TO  WEAR  GLOVES  OR  USE  A 
UTENSIL  WHEN  HANDLING  UNWRAPPED  FOOD. 

The  General  Assembly  of  North  Carolina  enacts:         '  - 

Section  1.  G.S.  130A-248(a)  reads  as  rewritten: 
"(a)  For  the  protection  of  the  public  health,  the  Commission  shall 
adopt  rules  governing  the  sanitation  of  restaurants,  hotels,  motels, 
tourist  homes,  school  cafeterias,  summer  camps,  food  or  drink  stands, 
sandwich  manufacturing  operations,  mobile  food  units,  pushcarts  and 
other  facilities  where  food  or  drink  is  prepared  or  served  for  pay  or 
where  lodging  is  provided  for  pay.  The  rules  shall  address,  but  not  be 
limited  to,  the  establishment  of  sanitation  requirements  for  cleanliness 
of  floors,  walls,  ceilings,  storage  spaces,  utensils  and  other  areas  and 
items;  adequacy  of  lighting,  ventilation,  water  supply,  sewage 
collection,  treatment  and  disposal  facilities,  lavatory  facilities,  food 
protection  facilities  and  waste  disposal;  the  cleaning  and  bactericidal 
treatment  of  eating  and  drinking  utensils  and  other  food-contact 
surfaces;  methods  of  food  preparation,  transportation,  catering,  storage 
and  serving;  health  of  employees;  and  animal  and  vermin  control. 
Rules  of  the  Commission  shall  also  address  the  appropriate  and 
reasonable  use  of  gloves  or  utensils  by  employees  who  handle 
unwrapped  food.  The  rules  shall  contain  a  system  for  grading 
facilities,  such  as  Grade  A.  Grade  B  and  Grade  C." 

Sec.  2.     This  act  shall  become  effective  July  I.  1990. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June.  1989. 
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SB.  385  CHAPTER  250 

AN    ACT    TO    CLARIFY    THE    CORPORATE    LIMITS    OF    THE 
TOWN  OF  RAMSEUR. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  2  of  Ciiapter  308.  Private  Laws  of  1895.  is 
rewritten  to  read: 

The  Corporate  Limits  of  the  Town  of  Ramseur  are  as  follows: 
In  Columbia  Township  of  Randolph  County,  beginning  at  an  existing 
concrete  monument  located  in  the  northern  right-of-way  of  King  Road, 
said  concrete  monument  being  400  feet  from  the  centerline  of  U.S. 
Highway  64  on  a  line  perpendicular  to  the  centerline  of  said  highway, 
said  concrete  monument  having  a  North  Carolina  State  Plane 
Coordinate  of  North  220,993.845  meters  and  East  550,762.829 
meters,  NAD  1983;  thence  from  the  beginning  concrete  monument  N 
67-22-34  E  144.54  feet  to  a  corner  in  the  eastern  right-of-way  of  King 
Road;  thence  with  the  eastern  right-of-way  of  King  Road  the  following 
courses:  N  44-08-03  E  71.47  feet  to  a  corner.  N  45-42-22  E  93.22 
feet  to  a  corner,  an  iron  pipe,  N  46-1 1-08  E  271.32  feet  to  a  corner. 
N  48-40-50  E  102.78  feet  to  a  corner;  thence  leaving  the  eastern 
right-of-way  of  King  Road  the  following  courses:  S  07-01-56  E 
201.04  feet  to  a  corner,  N  66-54-51  E  715.06  feet  to  a  corner  in  the 
eastern  right-of-way  of  N.C.  Highway  49;  thence  with  the  eastern 
right-of-way  of  N.C.  Highway  49  N  32-47-45  E  89.77  feet  to  a 
corner,  an  iron  rod  in  the  eastern  right-of-way  of  N.C.  Highway  49; 
thence  leaving  said  right-of-way  the  following  courses:  S  87-08-24  E 
131.81  feet  to  a  corner.  N  67-22-34  E  1401.54  feet  to  a  corner.  N 
00-31-42  E  252.30  feet  to  a  corner,  an  iron  pipe,  N  67-40-00  E 
1 148.75  feet  to  a  corner,  said  corner  being  the  northeast  corner  of  the 
Corporate  Limits;  thence  leaving  the  northeast  corner  of  the  Corporate 
Limits  the  following  courses:  S  00-41-50  W  340.00  feet  to  a  corner, 
an  iron  pipe,  S  00-41-50  W  299.97  feet  to  a  corner  in  the  northern 
right-of-way  of  U.S.  Highway  64;  thence  with  the  northern  right-of- 
way  of  U.S.  Highway  64  S  67-34-50  W  105.64  feet  to  a  corner  in  the 
northern  right-of-way  of  U.S.  Highway  64;  thence  across  the  right-of- 
way  of  U.S.  Highway  64  S  00-07-54  W  54.22  feet  to  a  corner  in  the 
centerline  of  said  right-of-way,  said  corner  being  a  railroad  spike; 
thence  continuing  across  said  right-of-way  S  00-07-54  W  54.22  feet  to 
a  corner  in  the  southern  right-of-way  of  U.S.  Highway  64;  thence 
leaving  the  southern  right-of-way  of  U.S.  Highway  64  the  following 
courses:  S  00-22-31  W  470.73  feet  to  a  corner.  N  69-59-16  E  99.25 
feet  to  a  corner.  S  00-16-16  W  109.50  feet  to  a  corner,  an  iron  pipe. 
S  01-05-16  W  1175.56  feet  to  a  corner,  an  iron  pipe.  S  01-05-16  W 
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18.94  feet  to  a  corner.  N  86-44-44  W  528.13  feet  to  a  corner  in  the 
southern  right-of-way  of  Holly  Hill  Street;  thence  leaving  the  southern 
right-of-way  of  Holly  Hill  Street  the  following  courses:  S  00-14-49  E 
184.11  feet  to  a  corner,  a  concrete  monument.  S  00-14-49  E  180.42 
feet  to  a  corner.  S  06-44-50  W  2463.48  feet  to  a  corner  in  the 
centerline  of  the  right-of-way  of  Foushee  Road,  said  corner  being  a 
railroad  spike  in  the  center  of  the  bridge  over  Reed  Creek;  thence  with 
the  centerline  of  the  right-of-way  of  Foushee  Road  the  following 
courses:  S  88-17-54  W  364.84  feet  to  a  corner,  a  railroad  spike,  S 
89-53-13  W  395.30  feet  to  a  corner,  a  railroad  spike,  N  83-32-53  W 
502.93  feet  to  a  corner,  a  railroad  spike  in  the  centerline  of  the  right- 
of-way  of  Foushee  Road,  said  corner  being  in  the  original  Corporate 
Limits  of  1939;  thence  leaving  the  right-of-way  of  Foushee  Road  with 
the  original  Corporate  Limits  of  1939.  S  00-42-08  E  2270.12  feet  to  a 
corner,  an  iron  pipe  near  the  eastern  right-of-way  of  Chisholm  Road, 
said  corner  being  the  southeast  corner  of  the  original  Corporate  Limits 
of  1939;  thence  across  the  right-of-way  of  Chisholm  Road  arid 
crossing  Deep  River  and  passing  over  four  concrete  monuments  in  the 
original  Corporate  Limits  of  1939  S  89-18-06  W  5078.70  feet  to  a 
corner  in  the  eastern  right-of-way  of  Brooklyn  Avenue,  a  concrete 
monument;  thence  across  the  right-of-way  of  Brooklyn  Avenue  S 
89-19-22  W  82.51  feet  to  a  corner,  a  concrete  monument  in  the 
western  right-of-way  of  Brooklyn  Avenue;  thence  leaving  the  western 
right-of-way  of  Brooklyn  Avenue  S  89-07-29  W  126.24  feet  to  a 
corner,  a  concrete  monument,  said  corner  beirig  the  southwest  corner 
of  the  original  Corporate  Limits  of  1939;  thence  N  00-22-48  W 
734.53  feet  to  a  corner,  a  concrete  monument  in  the  right-of-way  of 
West  Jones  Street;  thence  N  00-55-49  W  1001.44  feet  to  a  corner,  a 
concrete  monument  on  the  south  bank  of  Deep  River;  thence  crossing 
Deep  River  N  00-41-46  W  2327.57  feet  to  a  corner,  a  bolt  in  the 
curb  and  gutter  on  the  south  side  of  U.S.  Highway  64;  thence  across 
U.S.  Highway  64  N  00-41-47  W  67.57  feet  to  a  corner,  a  bolt  in  the 
curb  and  gutter  on  the  north  side  of  U.S.  Highway  64;  thence  leaving 
U.S.  Highway  64  N  00-41-47  W  309.64  feet  to  a  corner,  a  railroad 
spike  in  the  centerline  of  the  right-of-way  of  N.C.  Highway  22;  thence 
leaving  the  right-of-way  of  N.C.  Highway  22  N  00-41-48  W  192.99 
feet  to  a  corner  at  the  side  of  Ramseur  Interlock  Knitting  Company 
building;  thence  continuing  across  Ramseur  Interlock  Knitting 
Company  building  N  00-44-10  W  238.51  feet  to  a  corner  at  the  north 
side  of  the  Ramseur  Interlock  Knitting  Company  building;  thence  N 
00-44-10  W  415.97  feet  to  a  corner,  the  northwest  corner  of  the 
original  Corporate  Limits  of  1939:  thence  with  the  original  Corporate 
Limits  of  1939  the  following  courses:  N  89-16-30  E  1057.58  feet  to  a 
corner,    a   concrete    monument.    N    89-16-30   E    1051.48    feet   to   a 
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corner,  a  railroad  spike  in  the  centerline  of  the  right-of-way  of  Brady 
Street;  thence  continuing  across  the  right-of-way  of  Brady  Street  N 
89-16-30  E  273.44  feet  to  a  corner,  a  concrete  monument;  thence 
across  the  Ramseur  Elementary  School  building  N  89-16-30  E  666.37 
feet  to  a  corner,  a  railroad  spike  in  the  centerline  of  the  right-of-way 
of  Liberty  Street  at  the  Ramseur  Elementary  School;  thence  with  said 
right-of-way  N  00-52-18  W  198.40  feet  to  a  corner,  a  railroad  spike 
in  the  centerline  of  said  right-of-way;  thence  leaving  said  right-of-way 
N  67-22-34  E  373.88  feet  to  a  corner,  a  railroad  spike  in  the  center 
of  an  access  road  to  Randolph  Hill  -  King  Road  Apartments;  thence 
across  said  access  road  N  67-22-34  E  327.64  feet  to  the  beginning 
and  containing  862.6108  acres  more  or  less.  The  bearings  and 
distances  in  this  description  are  based  on  the  N.C.  State  Plane 
Coordinate  System.  NAD  83.  The  description  was  drawn  from  a  map 
entitled  "Corporate  Limits  Map,  Town  of  Ramseur".  dated  December 
1988  and  prepared  by  T  &  R  Associates  of  Asheboro,  North  Carolina. 

Sec.  2.     This  act  shall  become  effective  June  30,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

SB.  411  CHAPTER  251 

AN  ACT  TO  PERMIT  THE  ROCKINGHAM  COUNTY  AIRPORT 
AUTHORITY  TO  RECEIVE  ANNUAL  SALES  TAX  REFUNDS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-164. 14(c).  as  amended  by  Section  5  of 
Chapter  168,  Session  Laws  of  1989.  reads  as  rewritten; 

"(c)  Upon  receipt  of  timely  applications  for  refund,  the  Secretary  of 
Revenue  shall  make  refunds  annually  to  all  governmental  entities,  as 
hereinafter  defined,  of  sales  and  use  tax  paid  under  this  Article,  except 
under  G.S.  105-164. 4(4a)  and  G.S.  105-164. 4(c),  by  said 
governmental  entities  on  direct  purchases  of  tangible  personal 
property.  Sales  and  use  tax  liability  indirectly  incurred  by  such 
governmental  entities  on  building  materials,  supplies,  fixtures  and 
equipment  which  shall  become  a  part  of  or  annexed  to  any  building  or 
structure  being  erected,  altered  or  repaired  which  is  owned  or  leased 
by  such  governmental  entities  shall  be  construed  as  sales  or  use  tax 
liability  incurred  on  direct  purchases  by  such  governmental  entities, 
and  such  entities  may  obtain  refunds  of  such  taxes  indirectly  paid.  The 
refund  provisions  contained  in  this  subsection  shall  not  apply  to  any 
governmental  entities  not  specifically  named  herein.  In  order  to 
receive  the  refund  herein  provided  for.  governmental  entities  shall  file 
a  written  request  for  said  refund  within  six  months  of  the  close  of  the 
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fiscal  year  of  the  governmental  entities  seeking  said  refund,  and  such 
request  for  refund  shall  be  substantiated  by  such  records,  receipts  and 
information  as  the  Secretary  may  require.  No  refunds  shall  be  made 
on  applications  not  filed  within  the  time  allowed  by  this  section  and  in 
such  manner  as  the  Secretary  may  otherwise  require.  The  term 
'governmental  entities/  for  the  purposes  of  this  subsection,  shall  mean 
all  counties,  incorporated  cities  and  towns,  water  and  sewer  authorities 
created  and  existing  under  the  provisions  of  Chapter  162A  of  the 
General  Statutes,  lake  authorities  created  by  a  board  of  county 
commissioners  pursuant  to  an  act  of  the  General  Assembly,  sanitary 
districts,  regional  councils  of  governments  created  pursuant  to  G.S. 
160A-470.  area  mental  health,  mental  retardation,  and  substance 
abuse  authorities  (other  than  single-county  area  authorities)  established 
pursuant  to  Article  4  of  Chapter  122C  of  the  General  Statutes,  district 
health  departments,  regional  planning  and  economic  development 
commissions  created  pursuant  to  G.S.  158-14,  regional  economic 
development  commissions  created  pursuant  to  G.S.  158-8,  regional 
planning  commissions  created  pursuant  to  G.S.  153A-391, 
metropolitan  sewerage  districts  and  metropolitan  water  districts  in  this 
State,  the  North  Carolina  Low-Level  Radioactive  Waste  Management 
Authority  created  pursuant  to  Chapter  104G  of  the  General  Statutes, 
•aod-  the  North  Carolina  Hazardous  Waste  Management  Commission 
created  pursuant  to  Chapter  1 30B  of  the  General  Statutes.  Statutes, 
and  the  Rockingham  County  Airport  Authority." 

Sec.  2.  This  act  shall  become  effective  July  1,  1989  and  shall 
apply  to  sales  and  use  taxes  paid  during  the  1988-89  fiscal  year, 
provided  that  a  claim  is  filed  before  July  31.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  601  CHAPTER  252  :  t 

AN     ACT    TO    EXEMPT    THE    COUNTY    OF    WAKE    FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  153A-343  or  any  other 
provision  of  law.  when  Wake  County  initiates  a  petition  for  rezoning  a 
contiguous  tract  consisting  of  at  least  thirty  (30)  parcels  in  different 
ownership,  in  lieu  of  mailing  a  notice  of  the  proposed  zoning 
classification  actions  to  any  property  owner  or  other  person  a  county 
may  publish  once  a  week  for  four  successive  calendar  weeks  in  a 
newspaper  having  general  circulation  in  the  area  a  map  showing  the 
boundaries  of  the  area  which  the  county  proposes  to  zone.    Such  map 
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shall  be  not  less  than  one-half  of  a  newspaper  page  in  size  and  shall 
be  published  on  the  dates  that  the  notice  of  hearing  with  regard  to 
such  proposed  zoning  actions  is  published  pursuant  to  G.S.  153A-323. 
This  notice  shall  only  be  effective  for  property  owners  that  reside  in 
the  area  of  general  circulation  of  the  newspaper  which  publishes  the 
notice.  Property  owners  who  reside  outside  of  said  area,  according  to 
the  address  listed  on  the  most  recent  property  tax  listing  for  the 
affected  property,  shall  be  notified  by  mail  pursuant  to  G.S.  153A- 
343. 

Sec.  2.     This  act  applies  only  to  the  County  of  Wake. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  626  CHAPTER  253 

AN  ACT  TO  ESTABLISH  A  "SLOW-NO- WAKE"  AREA  ON  LAKE 
ADGER  IN  POLK  COUNTY  AND  ON  LAKE  WYLIE  IN 
MECKLENBURG  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  to  operate  a  motorboat  at  greater  than 
no-wake  speed  within  the  area  of  the  inlet  of  Lake  Adger  located  in 
Polk  County  lying  north  of  a  line  running  from  the  end  of  the  point 
on  which  Red  Barn  Landing  is  located  South  69  degrees  West  (true) 
approximately  1.800  feet  to  the  beach  on  the  north  side  of  the  lake. 
For  purposes  of  this  act,  "no-wake  speed"  means  idle  speed  or  slow 
speed  creating  no  appreciable  wake. 

Sec.  2.  The  Board  of  Commissioners  of  Polk  County  shall 
designate  the  placement  of  markers  on  Lake  Adger  implementing  this 
act,  and  shall  provide  for  the  maintenance  of  those  markers. 

Sec.  3.  Application  of  this  act  on  Lake  Adger  is  enforceable  by 
law  enforcement  officers  of  the  Wildlife  Resources  Commission,  by 
the  sheriff  and  deputy  sheriffs  of  Polk  County,  and  by  other  peace 
officers  with  general  subject  matter  jurisdiction. 

Sec.  4.  It  is  unlawful  to  operate  a  motorboat  at  greater  than  no- 
wake  speed  within  the  area  of  the  inlet  of  Lake  Wylie  located  in 
Mecklenburg  County  known  as  Boyds  Cove  lying  east  of  a  line 
running  from  the  end  of  the  two  points  which  form  the  mouth  of 
Boyd's  Cove. 

Sec.  5.  The  Board  of  Commissioners  of  Mecklenburg  County 
shall  designate  the  placement  of  markers  on  Lake  Wylie  implementing 
this  act.  and  shall  provide  for  the  maintenance  of  those  markers. 

Sec.  6.     Application  of  this  act  on  Lake  Wylie  is  enforceable  by 
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the  law  enforcement  officers  of  the  Wildlife  Resources  Commission, 
by  the  Mecklenburg  Police,  and  by  other  peace  officers  with  general 
subject  matter  jurisdiction  or  peace  officers  with  jurisdiction  in  or  on 
Lake  Wylie. 

Sec.  7.  Violation  of  this  act  is  a  misdemeanor,  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00)  or  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  subsequent  conviction  within 
three  years  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  two  hundred  dollars  ($200.00),  imprisonment  not  to  exceed  90 
days,  or  both,  in  the  discretion  of  the  court. 

Sec.  8.  This  act  applies  only  to  Lake  Adger  in  Polk  County  and 
to  Lake  Wylie  in  Mecklenburg  County. 

Sec.  9.  This  act  shall  become  effective  July  1,  1989,  and  shall 
apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  639  CHAPTER  254 

AN  ACT  TO  VALIDATE  ORDINANCES  CLOSING  STREETS  AND 
ALLEYS  NOTWITHSTANDING  A  FAILURE  TO  SEND 
NOTICE  BY  REGISTERED  OR  CERTIFIED  MAIL. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      G.S.  160A-299  reads  as  rewritten:  -  : 

"  §  I60A-299.  Procedure  for  permanently  closing  streets  and  alleys. 

(a)  When  a  city  proposes  to  permanently  close  any  street  or  public 
alley,  the  council  shall  first  adopt  a  resolution  declaring  its  intent  to 
close  the  street  or  alley  and  calling  a  public  hearing  on  the  question. 
The  resolution  shall  be  published  once  a  week  for  four  successive 
weeks  prior  to  the  hearing,  a  copy  thereof  shall  be  sent  by  registered 
or  certified  mail  to  all  owners  of  property  adjoining  the  street  or  alley 
as  shown  on  the  county  tax  records,  and  a  notice  of  the  closing  and 
public  hearing  shall  be  prominently  posted  in  at  least  two  places  along 
the  street  or  alley.  If  the  street  or  alley  is  under  the  authority  and 
control  of  the  Department  of  Transportation,  a  copy  of  the  resolution 
shall  be  mailed  to  the  Department  of  Transportation.  At  the  hearing, 
any  person  may  be  heard  on  the  question  of  whether  or  not  the 
closing  would  be  detrimental  to  the  public  interest,  or  the  property 
rights  of  any  individual.  If  it  appears  to  the  satisfaction  of  the  council 
after  the  hearing  that  closing  the  street  or  alley  is  not  contrary  to  the 
public  interest,  and  that  no  individual  owning  property  in  the  vicinity 
of  the  street  or  alley  or  in  the  subdivision  in  which  it  is  located  would 
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thereby  be  deprived  of  reasonable  means  of  ingress  and  egress  to  his 
property,  the  council  may  adopt  an  order  closing  the  street  or  alley.  A 
certified  copy  of  the  order  (or  judgment  of  the  court)  shall  be  filed  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  the  street,  or 
any  portion  thereof,  is  located. 

(b)  Any  person  aggrieved  by  the  closing  of  any  street  or  alley 
including  the  Department  of  Transportation  if  the  street  or  alley  is 
under  its  authority  and  control,  may  appeal  the  counciTs  order  to  the 
General  Court  of  Justice  within  30  days  after  its  adoption.  The  court 
shall  hear  the  matter  de  novo,  and  shall  have  full  jurisdiction  to  try  the 
issues  arising  and  to  order  the  street  or  alley  closed  upon  proper 
findings  of  fact  by  the  jury.  No  cause  of  action  or  defense  founded 
upon  the  invalidity  of  any  proceedings  taken  in  closing  any  street  or 
alley  may  be  asserted,  nor  shall  the  validity  of  the  order  be  open  to 
question  in  any  court  upon  any  ground  whatever,  except  in  an  action 
or  proceeding  begun  within  30  days  after  the  order  is  adopted.  The 
failure  to  send  notice  by  registered  or  certified  mail  shall  not  invalidate 
any  ordinance  adopted  prior  to  January  1.  1989. 

(c)  Upon  the  closing  of  a  street  or  alley  in  accordance  with  this 
section,  subject  to  the  provisions  of  subsection  (f)  of  this  section,  all 
right,  title,  and  interest  in  the  right-of-way  shall  be  conclusively 
presumed  to  be  vested  in  those  persons  owning  lots  or  parcels  of  land 
adjacent  to  the  street  or  alley,  and  the  title  of  such  adjoining 
landowners,  for  the  width  of  the  abutting  land  owned  by  them,  shall 
extend  to  the  centerline  of  the  street  or  alley. 

(d)  This  section  shall  apply  to  any  street  or  public  alley  within  a  city 
or  its  extraterritorial  jurisdiction  that  has  been  irrevocably  dedicated  to 
the  public,  without  regard  to  whether  it  has  actually  been  opened. 

(e)  No  street  or  alley  under  the  control  of  the  Department  of 
Transportation  may  be  closed  unless  the  Department  of  Transportation 
consents  thereto. 

(f)  A  city  may  reserve  its  right,  title,  and  interest  in  any  utility 
improvement  or  easement  within  a  street  closed  pursuant  to  this 
section.  Such  reservation  shall  be  stated  in  the  order  of  closing." 

Sec.  2.  This  act  is  effective  upon  ratification  but  shall  not  affect 
any  pending  litigation. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  747  CHAPTER  255 

AN  ACT  TO  PROVIDE  A  MORE  COMPLETE  DEFINITION  OF 
FULL  COST  RETIREMENT  SERVICE  CREDIT  PURCHASES  IN 
THE  STATE-ADMINISTERED  RETIREMENT  SYSTEMS. 
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The  General  Assembly  of  North  Carolina  enacts:       '         '•'*'''  •        '■       • 
Section  1.      G.S.  128-26(hl)  reads  as  rewritten: 

"(hi)  Any  member  may  purchase  creditable  service  for  service  as  a 
member  of  the  General  Assembly  not  otherwise  creditable  under  this 
section,  provided  the  service  is  not  credited  in  the  Legislative 
Retirement  Fund  nor  the  Legislative  Retirement  System,  and  further 
provided  the  member  pays  a  lump  sum  amount  equal  to  the  full  cost  of 
the  additional  service  credits  calculated  on  the  basis  of  the  assumptions 
used  for  the  purposes  of  the  actuarial  valuation  of  the  System's 
liabilities,  taking  into  account  the  additional  retirement  allowance 
arising  on  account  of  the  additional  service  credits  commencing  at  the 
earliest  age  at  which  a  member  could  retire  on  an  unreduced 
retirement  allowance  as  determined  by  the  Board  of  Trustees  upon  the 
advice  of  the  consulting  actuary,  plus  an  administrative  fee  to  be  set  by 
the  Board  of  Trustees.  Notwithstanding  the  foregoing  provisions  of 
this  subsection  that  provide  for  the  purchase  of  service  credits,  the 
terms  'full  cost',  'full  liability',  and  'full  actuarial  cost'  include 
assumed  annual  post-retirement  allowance  increases,  as  determined  by 
the  Board  of  Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance." 

Sec.  2.     G.S.  l28-26(k)  reads  as  rewritten:  ■ 

"(k)  All  repayments  and  purchases  of  service  credits,  allowed  under 
the  provisions  of  this  section,  must  be  made  within  three  years  after 
the  member  first  becomes  eligible  to  make  such  repayments  and 
purchases.  Any  member  who  does  not  repay  or  purchase  service 
credits  within  said  three  years  after  first  eligibility  to  make  such 
repayments  and  purchases  may.  under  the  same  conditions  as  are 
otherwise  required,  repay  or  purchase  service  credits  provided  that  the 
repayment  or  purchase  equals  the  full  cost  of  the  service  credits 
calculated  on  the  basis  of  the  assumptions  used  for  purchases  of  the 
actuarial  valuation  of  the  System's  liabilities  and  shall  take  into 
account  the  additional  retirement  allowance  arising  on  account  of  such 
additional  service  credit  commencing  at  the  earliest  age  at  which  such 
member  could  retire  on  an  unreduced  retirement  allowance  as 
determined  by  the  Board  of  Trustees  upon  the  advice  of  the  consulting 
actuary.  Notwithstanding  the  foregoing  provisions  of  this  subsection 
that  provide  for  the  purchase  of  service  credits,  the  terms  'full  cost', 
'full  liability',  and  'full  actuarial  cost'  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

Sec.  3.     G.S.  128-26(1)  reads  as  rewritten: 

"(I)  Notwithstanding  any  other  provision  of  this  Chapter,  any 
member   may   purchase   creditable   service   for   periods   of  employer 
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approved  leaves  of  absence  when  in  receipt  of  benefits  under  the 
North  Carolina  Workers'  Compensation  Act.  This  service  shall  be 
purchased  by  paying  a  cost  calculated  in  the  following  manner: 

(1)  Leaves  of  Absence  Terminated  Prior  to  July   1,    1983.   ~ 
The  cost  to  a  member  whose  employer  approved  leave  of 
absence,    when    in    receipt    of    benefits    under    the    North 

.       _        Carolina    Workers'    Compensation    Act.    terminated    upon 
^.  return  to  service  prior  to  July  1.  1983,  shall  be  a  lump  sum 

amount  payable  to  the  Annuity  Savings  Fund  equal  to  the 
full  liability  of  the  service  credits  calculated  on  the  basis  of 
the  assumptions  used  for  purposes  of  the  actuarial  valuation 
of  the  system's  liabilities,  and  shall  take  into  account  the 
retirement  allowance  arising  on  account  of  the  additional 
service  credit  commencing  at  the  earliest  age  at  which  the 
member  could  retire  on  an  unreduced  retirement  allowance, 
as  determined  by  the  board  of  trustees  upon  the  advice  of  the 
consulting  actuary,  plus  an  administrative  fee  to  be  set  by 
the    board    of   trustees.  Notwithstanding    the    foregoing 

provisions  of  this  subdivision  that  provide  for  the  purchase 
of  service  credits,  the  terms  'full  cost',  'full  liability',  and 
'full  actuarial  cost'  include  assumed  annual  post-retirement 
allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance. 

(2)  Leaves  of  Absence  Terminating  On  and  After  July  1,  1983. 
—  The  cost  to  a  member  whose  employer  approved  leave  of 
absence,  when  in  receipt  of  benefits  under  the  North 
Carolina  Workers'  Compensation  Act,  terminates  upon 
return  to  service  on  and  after  July  1,  1983,  shall  be  a  lump 
sum  amount  due  and  payable  to  the  Annuity  Savings  Fund 
within  six  months  from  return  to  service  equal  to  the  total 
employee  and  employer  percentage  rates  of  contribution  in 
effect  at  the  time  of  purchase  and  based  on  the  annual  rate 
of  compensation  of  the  member  immediately  prior  to  the 
leave  of  absence:  Provided,  however,  the  cost  to  a  member 
whose  amount  due  is  not  paid  within  six  months  from  return 
to  service  shall  be  the  amount  due  plus  one  percent  (1%) 
per  month  penalty  for  each  month  or  fraction  thereof  the 
payment  is  made  beyond  the  six-month  period." 

Sec.  4.     G.S.  128-26(m)(3)  reads  as  rewritten: 

"(m)  Omitted  Membership  Service.  —  A  member  who  had  service 

as  an  employee  as  defined  in  G.S.  135-1(10)  and  G.S.   128-21(10)  or 

as  a  teacher  as  defined  in  G.S.  135-1(25)  and  who  was  omitted  from 

contributing  membership  through  error  may  be  allowed  membership 
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service,  after  submitting  clear  and  convincing  evidence  of  the  error,  as 
follows: 

(1)  Within  90  days  of  the  omission,  by  the  payment  of  employee 
and    employer  contributions  that  would  have  been  paid;  or 

(2)  After  90  days  and  prior  to  three  years  of  the  omission,  by 
the  payment  of  the  employee  and  employer  contributions  that 
would  have  been  paid  plus  interest  compounded  annually  at 
a  rate  equal  to  the  average  yield  on  the  pension  accumulation 
fund  for  the  preceding  calendar  year;  or 

(3)  After  three  years  of  the  omission,  by  the  payment  of  an 
amount  equal  to  the  full  cost  of  the  service  credits  calculated 
on  the  basis  of  the  assumptions  used  for  the  purposes  of  the 
actuarial  valuation  of  the  system's  liabilities,  and  shall  take 
into  account  the  additional  retirement  allowance  arising  on 
account  of  such  additional  service  credit  commencing  at  the 
earliest  age  at  which  a  member  could  retire  on  an  unreduced 
retirement  allowance,  as  determined  by  the  Board  of 
Trustees  upon  the  advice  of  the  consulting  actuary,  plus  an 

'      administrative    fee    to    be    set    by    the   Board    of  Trustees. 

Notwithstanding  the  foregoing  provisions  of  this  subdivision 

that  provide  for  the  purchase  of  service  credits,  the  terms 

'full  cost\   'full  liability',  and   'full  actuarial  cost'   include 

assumed    annual    post-retirement    allowance    increases,    as 

determined  by  the  Board  of  Trustees,  from  the  earliest  age  at 

which    a    member    could    retire    on    an    unreduced    service 

allowance. 

Nothing  contained  in  this  subsection  shall  prevent  an  employer  or 

member    from    paying    all    or    a    part    of   the    cost    of   the    omitted 

membership  service;  and  to  the  extent  paid  by  the  employer,  the  cost 

paid  by  the  employer  shall  be  credited  to  the  pension  accumulation 

fund;   and  to  the  extent  paid  by  the  member,  the  cost  paid  by  the 

members  shall  be  credited  to  the  member's  annuity  savings  account; 

provided,    however,   an   employer  does   not  discriminate  against  any 

member  or  group  of  members  in  his  employ  in  paying  all  or  any  part 

of  the  cost  of  the  omitted  membership  service." 

Sec.  5.     G.S.  128-26(n)  reads  as  rewritten: 

"(n)    Notwithstanding    any   other    provision    of  this    Chapter,    any 

person    who    withdrew    his    contribution    in    accordance    with    the 

provisions   of  G.S.    128-27(f),    or   G.S.    135-5(f)   or  the   rules   and 

regulations  of  the  Law  Enforcement  Officer's  Retirement  System  and 

who  subsequently  returns  to  service,   may,   upon  completion  of  five 

years   of  membership   service,    purchase   the   withdrawn    service   by 

making  a  lump  sum  amount  to  the  Annuity  Savings  Fund  equal  to  the 

full   liability   of  the   service   credits   calculated   on   the   basis   of  the 
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assumptions  used  for  purposes  of  the  actuarial  valuation  of  the 
system's  liabilities;  and  the  calculation  of  the  amount  payable  shall 
take  into  account  the  retirement  allowance  arising  on  account  of  the 
additional  service  credit  commencing  at  the  earliest  age  at  which  the 
member  could  retire  on  an  unreduced  retirement  allowance,  as 
determined  by  the  Board  of  Trustees  upon  the  advice  of  the  consulting 
actuary,  plus  an  administrative  fee  to  be  set  by  the  Board  of  Trustees. 
Notwithstanding  the  foregoing  provisions  of  this  subsection  that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability",  and  'full  actuarial  cost'  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

Sec.  6.  G.S.  128-26(0)  reads  as  rewritten: 
"(o)  Credit  at  Full  Cost  for  Federal  Employment. 
Notwithstanding  any  other  provisions  of  this  Chapter,  a  member,  upon 
the  completion  of  five  years  of  membership  service,  may  purchase 
creditable  service  for  periods  of  federal  employment,  provided  that  the 
member  is  not  receiving  any  retirement  benefits  resulting  from  this 
federal  employment,  and  provided  that  the  member  is  not  vested  in  the 
particular  federal  retirement  system  to  which  the  member  may  have 
belonged  while  a  federal  employee.  The  member  shall  purchase  this 
service  by  making  a  lump  sum  amount  payable  to  the  Annuity  Savings 
Fund  equal  to  the  full  liability  of  the  service  credits  calculated  on  the 
basis  of  the  assumptions  used  for  purposes  of  the  actuarial  valuation  of 
the  liabilities  of  the  Retirement  System:  and  the  calculation  of  the 
amount  payable  shall  take  into  account  the  retirement  allowance 
arising  on  account  of  the  additional  service  credit  commencing  at  the 
earliest  age  at  which  the  member  could  retire  on  an  unreduced 
retirement  allowance,  as  determined  by  the  Board  of  Trustees  upon 
the  advice  of  the  consulting  actuary,  plus  an  administrative  fee  to  be 
set  by  the  Board  of  Trustees.  Members  may  also  purchase  creditable 
service  for  periods  of  employment  with  public  community  service 
entities  within  the  State  funded  entirely  with  federal  funds,  other  than 
the  federal  government,  that  are  not  covered  by  the  provisions  of  G.S. 
128-21(11)  or  G.S.  135-1(11),  under  the  same  terms  and  conditions 
that  are  applicable  to  the  purchase  of  creditable  service  for  periods  of 
federal  employment  in  accordance  with  this  subsection.  'Public 
community  service  entities'  as  used  in  this  subdivision  subsection  shall 
mean  community  action,  human  relations,  manpower  development, 
and  community  development  programs  as  defined  in  Articles  19  and 
21  of  Chapter  160A  and  Article  18  of  Chapter  153A  of  the  General 
Statutes  and  any  other  similar  programs  that  the  Board  of  Trustees 
may    adopt.  Notwithstanding    the    foregoing    provisions    of    this 
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subsection  that  provide  for  the  purchase  of  service  credits,  the  terms 
'full  cost",  'full  liability",  and  'full  actuarial  cost'  include  assumed 
annual  post-retirement  allowance  increases,  as  determined  by  the 
Board  of  Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance. " 

Sec.  7.     G.S.  128-26(p)  reads  as  rewritten:  '  -• 

"(p)    Part-Time  Service  Credit.  — 

(1)  Notwithstanding  any  other  provision  of  this  Chapter,  upon 
completion  of  five  years  of  membership  service,  any  member 
may  purchase  service  previously  rendered  as  a  part-time 
employee  of  a  participating  employer  as   defined   in   G.S. 

■-.  128-21(11).  except  for  temporary  or  part-time  service 
rendered  while  a  full-time  student  in  pursuit  of  a  degree  or 
diploma  in  a  degree-granting  program.  Payment  shall  be 
made  in  a  single  lump  sum  in  an  amount  equal  to  the  full 
actuarial  cost  of  providing  credit  for  the  service,  together 
with  interest  and  an  administrative  fee,  as  determined  by  the 
Board  of  Trustees  on  the  advice  of  the  Retirement  System's 
actuary.  Notwithstanding  the  provisions  of  G.S.  128-26(b), 
the  Board  of  Trustees  shall  fix  and  determine  by  appropriate 
rules  and  regulations  how  much  service  in  any  year,  as 
based  on  compensation,  is  equivalent  to  one  year  of  service 
in  proportion  to  'earnable  compensation',  but  in  no  case 
shall  more  than  one  year  of  service  be  creditable  for  all 
service    in    one    year.  Notwithstanding    the    foregoing 

provisions  of  this  subdivision  that  provide  for  the  purchase 
of  service  credits,  the  terms  'full  cost',  'full  liability',  and 

,1  'full  actuarial  cost'  include  assumed  annual  post-retirement 
allowance     increases,     as     determined     by    the    Board     of 

:  Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance. 

(2)  Under  all  requirements  and  conditions  set  forth  in  the 
preceding  subdivision  of  this  subsection,  except  for  the 
requirement  that  the  completion  of  five  years  of  membership 
service  be  subsequent  to  service  rendered  as  a  part-time 
employee,     any    member    with    five    or    more    years    of 

,;  membership   service   standing   to   his   credit   may   purchase 

additional  membership  service  for  service  rendered  as  a  part- 
time  employee  of  an  employer  as  defined  in  G.S.  128-21(11) 
if  (i)  the  member  terminates  or  has  terminated  employment 
in  any  capacity  as  an  employee,  (ii)  the  purchase  of  the 
additional  membership  service  causes  the  member  to  become 
eligible  to  commence  an  early  or  service  retirement 
allowance,    and    (iii)    the    member    immediately    elects    to 
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commence  retirement  and  become  a  beneficiary." 
Sec.  8.     G.S.  128-26(q)  reads  as  rewritten: 

"(q)  Credit  at  Full  Cost  for  Probationary  Employment.  -- 
Notwithstanding  any  other  provision  of  this  Chapter,  a  member  may 
purchase  creditable  service,  prior  to  retirement,  for  employment  with 
an  employer  as  defined  in  this  Article  when  considered  to  be  in  a 
probationary  or  employer  imposed  waiting  period  status  and  thereby 
not  regularly  employed,  between  date  of  employment  and  date  of 
membership  service  with  the  retirement  system,  provided  that  the 
employer  or  former  employer  of  such  a  member  has  revoked  this 
probationary  employment  or  waiting  period  policy. 

Provided,  the  member  shall  purchase  this  service  by  making  a  lump 
sum  amount  payable  to  the  Annuity  Savings  Fund  equal  to  the  full 
liability  of  the  service  credits  calculated  on  the  basis  of  the 
assumptions  used  for  purposes  of  the  actuarial  valuation  of  the 
liabilities  of  the  retirement  system,  and  the  calculation  of  the  amount 
payable  shall  take  into  account  the  retirement  allowance  arising  on 
account  of  the  additional  service  credit  commencing  at  the  earliest  age 
at  which  the  member  could  retire  on  an  unreduced  retirement 
allowance,  as  determined  by  the  Board  of  Trustees  upon  the  advice  of 
the  consulting  actuary,  plus  an  administrative  fee  to  be  set  by  the 
Board  of  Trustees.  In  no  instance  shall  the  amount  payable  be  less 
than  the  contributions  a  member  would  have  made  during  the 
employment  plus  four  percent  (4%)  interest  compounded  annually. 

Nothing  contained  in  this  subsection  shall  prevent  an  employer  from 
paying  all  or  part  of  the  cost:  and.  to  the  extent  paid  by  an  employer, 
payments  shall  be  credited  to  the  Pension  Accumulation  Fund;  and  to 
the  extent  paid  by  a  member,  payments  shall  be  credited  to  the 
Annuity  Savings  Fund:  provided,  however,  an  employer  may  not 
discriminate  against  any  member  or  group  of  members  in  his  employ 
in  paying  all  or  any  part  of  this  cost.  Notwithstanding  the  foregoing 
provisions  of  this  subsection  that  provide  for  the  purchase  of  service 
credits,  the  terms  'full  cosf ,  'full  liability',  and  'full  actuarial  cost' 
include  assumed  annual  post-retirement  allowance  increases,  as 
determined  by  the  Board  of  Trustees,  from  the  earliest  age  at  which  a 
member  could  retire  on  an  unreduced  service  allowance." 
Sec.  9.     G.S.  128-26(r)  reads  as  rewritten: 

"(r)  Credit  at  Full  Cost  for  Temporary  Local  Government 
Employment.  --  Notwithstanding  any  other  provisions  of  this  Chapter, 
any  member  may  purchase  creditable  service  for  local  government 
employment  when  classified  as  a  temporary  employee  subject  to  the 
conditions  that: 

(1)    The  member  was  employed  bv  an  employer  as  defined  in 
G.S.  128-21(11);  '  '  ■     , 
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(2)  The     member's     temporary     employment     met     all     other 
requirements  of  G.S.  128-21(10); 

(3)  The     member     has     completed     five     years     or     more     of 
'•  membership  service; 

:        (4)    The  member  acquires  from  the  employer  such  certifications 
of  temporary  employment  as  are  required  by  the  Board  of 
^  Trustees;  and 

(5)    The  member  makes  a  lump  sum  payment  into  the  Annuity 

:'''-'■    .'  ,      Saving  Savings  Fund  equal  to  the  full  liability  of  the  service 

•■■  credits  calculated  on  the  basis  of  the  assumptions  used  for 

purposes  of  the  actuarial  valuation  of  the  retirement  system's 

'  liabilities,  and  the  calculation  of  the  amount  payable  shall 

take  into  account  the  retirement  allowance  arising  on  account 

of  the  additional  service  credit  commencing  at  the  earliest 

age   at   which   the   member  could   retire  on   an   unreduced 

retirement    allowance,    as    determined    by    the    Board    of 

Trustees     upon     the     advise     of    the     actuary,     plus     an 

administrative    fee    to    be    determined    by    the    Board    of 

'       Trustees.      Notwithstanding  the  foregoing  provisions  of  this 

subdivision  that  provide  for  the  purchase  of  service  credits, 

the  terms  'full  cosf ,  'full  liability',  and  'full  actuarial  cost' 

include  assumed  annual  post-retirement  allowance  increases, 

as  determined  by  the  Board  of  Trustees,  from  the  earliest 

age  at  which  a  member  could  retire  on  an  unreduced  service 

allowance." 

Sec.  10,     G.S.  128-26(s)  reads  as  rewritten: 

"(s)    Credit  at  Full  Cost  for  Employment  Not  Otherwise  Creditable. 

—  Notwithstanding  any  other  provisions  of  this  Chapter,  any  member 

may  purchase  creditable  service  for  any  employment  as  an  employee, 

as  defined  in  G.S.    128-21(10),  of  a  local  government  employer  not 

creditable  in  any  other  retirement  system  or  plan,  upon  completion  of 

five  years  of  membership  service  by  making  a  lump  sum  payment  into 

the  Annuity  Savings  Fund.     The  payment  by  the  member  shall  be 

equal  to  the  full  liability  of  the  service  credits  calculated  on  the  basis 

of  the  assumptions  used  for  purposes  of  the  actuarial  valuation  of  the 

retirement    system's    liabilities,    and    the    calculation    of  the    amount 

payable   shall   take   into  account  the  additional   retirement  allowance 

arising  on  account  of  the  additional  service  credits  commencing  at  the 

earliest  age   at  which   the   member  could   retire  with   an   unreduced 

retirement  allowance,  as  determined  by  the  Board  of  Trustees  upon 

the  advice  of  the  actuary  plus  an  administrative  fee  to  be  determined 

by  the  Board  of  Trustees.      Notwithstanding  the  foregoing  provisions 

of  this  subsection  that  provide  for  the  purchase  of  service  credits,  the 

terms    'full    cost',    'full    liability',    and    'full    actuarial    cost'    include 
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assumed  annual  post-retirement  allowance  increases,  as  determined  by 
the  Board  of  Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance." 

Sec.  11.  G.S.  135-4(jl)  reads  as  rewritten: 
"(jl)  Any  member  may  purchase  creditable  service  for  service  as  a 
member  of  the  General  Assembly  not  otherwise  creditable  under  this 
section,  provided  the  service  is  not  credited  in  the  Legislative 
Retirement  Fund  nor  the  Legislative  Retirement  System,  and  further 
provided  the  member  pays  a  lump  sum  amount  equal  to  the  full  cost  of 
the  additional  service  credits  calculated  on  the  basis  of  the  assumptions 
used  for  the  purposes  of  the  actuarial  valuation  of  the  System's 
liabilities,  taking  into  account  the  additional  retirement  allowance 
arising  on  account  of  the  additional  service  credits  commencing  at  the 
earliest  age  at  which  a  member  could  retire  on  an  unreduced 
retirement  allowance  as  determined  by  the  Board  of  Trustees  upon  the 
advice  of  the  consulting  actuary,  plus  an  administrative  fee  to  be  set  by 
the  Board  of  Trustees.  Notwithstanding  the  foregoing  provisions  of 
this  subsection  that  provide  for  the  purchase  of  service  credits,  the 
terms  ^full  cost',  ^fuU  liability',  and  ^full  actuarial  cost'  include 
assumed  annual  post-retirement  allowance  increases,  as  determined  by 
the  Board  of  Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance." 

Sec.  12.  G.S.  135-4(ni)  reads  as  rewritten: 
"(m)  All  repayments  and  purchases  of  service  credits,  allowed 
under  the  provisions  of  this  section,  must  be  made  within  three  years 
after  the  member  first  becomes  eligible  to  make  such  repayments  and 
purchases.  Any  member  who  does  not  repay  or  purchase  service 
credits  within  said  three  years  after  first  eligibility  to  make  such 
repayments  and  purchases  may.  under  the  same  conditions  as  are 
otherwise  required,  repay  or  purchase  service  credits  provided  that  the 
repayment  or  purchase  equals  the  full  cost  of  the  service  credits 
calculated  on  the  basis  of  the  assumptions  used  for  purposes  of  the 
actuarial  valuation  of  the  system's  liabilities  and  shall  take  into  account 
the  additional  retirement  allowance  arising  on  account  of  such 
additional  service  credit  commencing  at  the  earliest  age  at  which  such 
member  could  retire  on  an  unreduced  retirement  allowance  as 
determined  by  the  Board  of  Trustees  upon  the  advice  of  the  consulting 
actuary.  Notwithstanding  the  foregoing  provisions  of  this  subsection 
that  provide  for  the  purchase  of  service  credits,  the  terms  ^full  cost', 
'full  liability',  and  'full  actuarial  cost'  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

Sec.  13.     G.S.  l35-4(pl)  reads  as  rewritten: 
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"(pi)  Part-Time  Service  Credit.  — 

(1)  Notwithstanding  any  other  provision  of  this  Chapter,  upon 
completion  of  five  years  of  membership  service,  any  member 
may  purchase  service  previously  rendered  as  a  part-time 
teacher  or  employee  of  the  State,  except  for  temporary  or 
part-time  service  rendered  while  a  full-time  student  in 
pursuit  of  a  degree  or  diploma  in  a  degree-granting 
program.  Payment  shall  be  made  in  a  single  lump  sum  in  an 
amount  equal  to  the  full  actuarial  cost  of  providing  credit  for 
the  service,  together  with  interest  and  an  administrative  fee, 

'  as  determined  by  the  Board  of  Trustees  on  the  advice  of  the 
Retirement  System's  actuary.  Notwithstanding  the  provisions 
of  G.S.  135-4(b).  the  Board  of  Trustees  shall  fix  and 
determine  by  appropriate  rules  and  regulations  how  much 
service  in  any  year,  as  based  on  compensation,  is  equivalent 
to  one  year  of  service  in  proportion  to  'earnable 
compensation",  but  in  no  case  shall  more  than  one  year  of 
service  be  creditable  for  all  service  in  one  year.  Service 
rendered  for  the  regular  school  year  in  any  district  shall  be 
equivalent  to  one  year's  service.  Notwithstanding  the 
foregoing  provisions  of  this  subdivision  that  provide  for  the 
purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability',  and  'full  actuarial  cost'  include  assumed  annual 
post-retirement  allowance  increases,  as  determined  by  the 
Board  of  Trustees,  from  the  earliest  age  at  which  a  member 
could  retire  on  an  unreduced  service  allowance. 

(2)  Under  all  requirements  and  conditions  set  forth  in  the 
preceding  subdivision  of  this  subsection  (pi),  except  for  the 
requirement  that  the  completion  of  five  years  of  membership 
service  be  subsequent  to  service  rendered  as  a  part-time 
teacher  or  employee  of  the  State,  any  member  with  five  or 
more  years  of  membership  service  standing  to  his  credit 
may  purchase  additional  membership  service  for  service 
rendered  as  a  part-time  teacher  or  employee  of  the  State  if 
(i)  the  member  terminates  or  has  terminated  employment  in 
any  capacity  as  a  teacher  or  employee  of  the  State,  (ii)  the 
purchase  of  the  additional   membership  service  causes  the 

'■      member  to  become  eligible  to  commence  an  early  or  service 

retirement    allowance,    and    (iii)    the    member    immediately 

elects  to  commence  retirement  and  become  a  beneficiary." 

Sec.  14.     G.S.  135-4(r)  reads  as  rewritten: 

"(r)    Notwithstanding    any    other    provision    of   this    Chapter,    any 

member    may   purchase   creditable   service   for    periods   of  employer 

approved   leaves   of  absence  when    in   receipt  of  benefits   under  the 
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North   Carolina  Wori<ers"   Compensation   Act.   This  service  shall   be 
purchased  by  paying  a  cost  calculated  in  the  following  manner: 

(1)  Leaves  of  Absence  Terminated  Prior  to  July  1,  1983.  --  The 
cost  to  a  member  whose  employer  approved  leave  of 
absence,  when  in  receipt  of  benefits  under  the  North 
Carolina  Workers'  Compensation  Act.  terminated  upon 
return  to  service  prior  to  July  I.  1983.  shall  be  a  lump  sum 
amount  payable  to  the  Annuity  Savings  Fund  equal  to  the 
full  liability  of  the  service  credits  calculated  on  the  basis  of 
the  assumptions  used  for  purposes  of  the  actuarial  valuation 
of  the  system's  liabilities,  and  shall  take  into  account  the 
retirement  allowance  arising  on  account  of  the  additional 
service  credit  commencing  at  the  earliest  age  at  which  the 
member  could  retire  on  an  unreduced  retirement  allowance, 
as  determined  by  the  board  of  trustees  upon  the  advice  of  the 
consulting  actuary,  plus  an  administrative  fee  to  be  set  by 
the  board  of  trustees.  Notwithstanding  the  foregoing 
provisions  of  this  subdivision  that  provide  for  the  purchase 

'  of  service  credits,  the  terms  'full  cost',   'full  liability',  and 

'  'full  actuarial  cost'  include  assumed  annual  post-retirement 

allowance    increases,     as    determined    by    the    Board    of 

Trustees,  from  the  earliest  age  at  which  a  member  could 

retire  on  an  unreduced  service  allowance. 

(2)  Leaves  of  Absence  Terminating  On  and  After  July  1.  1983, 
but  before  January  1.  1988.  --  The  cost  to  a  member  whose 
employer  approved  leave  of  absence,  when  in  receipt  of 
benefits  under  the  North  Carolina  Workers'  Compensation 
Act,  terminates  upon  return  to  service  on  and  after  July  I, 
1983,  but  before  January  1,  1988,  shall  be  a  lump  sum 
amount  due  and  payable  to  the  Annuity  Savings  Fund  within 
six  months  from  return  to  service  equal  to  the  total  employee 
and  employer  percentage  rates  of  contribution  in  effect  at  the 
time  of  purchase  and  based  on  the  annual  rate  of 
compensation  of  the  member  immediately  prior  to  the  leave 
of  absence;  Provided,  however,  the  cost  to  a  member  whose 
amount  due  is  not  paid  within  six  months  from  return  to 

■  service  shall  be  the  amount  due  plus  one  percent  (1%)  per 

month    penalty    for    each    month    or    fraction    thereof   the 
payment  is  made  beyond  the  six-month  period. 

(3)  Leaves  of  Absence  Terminating  On  and  After  January  1 , 
1988.  --  The  cost  to  a  member  whose  employer  approved 
leave  of  absence,  when  in  receipt  of  benefits  under  the 
North  Carolina  Workers"  Compensation  Act.  terminates 
upon  or  before  a  return  to  service  on  and  after  January  1 . 
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1988.  shall  be  due  and  payable  to  the  Annuity  Savings  Fund 

within  six  months  from  return  to  service  and  shall  be  a  lump 

sum    amount    equal    to    the    employee    percentage    rate    of 

contribution  in  effect  at  the  time  of  purchase  applied  to  the 

annual   rate   of  compensation   of  the   member   immediately 

prior  to  the  leave  of  absence.    For  members  electing  to  make 

this   payment,   the   members   employer  which   granted   the 

leave  of  absence,  or  the  member's  employer  upon  a  return 

-..,,;     to    service,    or    both,    shall    make    a    matching    lump    sum 

payment    to    the    Pension    Accumulation    Fund    within    six 

,    months    from    return    to    service    equal    to    the    employer 

percentage    rate    of  contribution    in    effect   at   the   time   of 

purchase  applied  to  the  annual  rate  of  compensation  of  the 

member  immediately  prior  to  the  leave  of  absence.     Such 

purchases   of  creditable   service   are   applicable   only   when 

members   have  membership  service  credits  within  30  days 

.  ,    prior  to  the  leave  of  absence  and  within  12  months  following 

:    the    leave    of   absence    and    such    membership    service    is 

creditable  service  at  the  time  of  purchase.     Notwithstanding 

any  other  provision  of  this  subdivision,  the  cost  to  a  member 

and  to  a  members  employer  or  former  employer  or  both 

employers  whose  amount  due  is  not  paid  within  six  months 

from   return  to  service  shall  be  the  amount  due  plus  one 

percent  (1%)  per  month  penalty  for  each  month  or  fraction 

thereof  that  the  payment  is  made  after  the  six-month  period." 

Sec.  15.     G.S.  l35-4(s)  reads  as  rewritten: 

"(s)  Credit  at  Full  Cost  for  Temporary  State  Employment.   —  In 

addition  to  the  provisions  of  subsection  (p)  above,  any  member  may 

purchase  creditable  service  for  State  employment  when  classified  as  a 

temporary  teacher  or  employee  subject  to  the  conditions  that  the: 

(1)  Member  was  employed  by  an  employer  as  defined  in  G.S. 
135-1(11); 

(2)  Member's  temporary  employment  met  all  other  requirements 
of  G.S.  135-1(10)  or  (25); 

(3)  Member  has  completed  five  years  or  more  of  membership 
service; 

(4)  Member  acquires  from  the  employer  such  certifications  of 
temporary  employment  as  are  required  by  the  Board  of 
Trustees;  and 

(5)  Member  makes  a  lump  sum  payment  into  the  Annuity 
Savings  Fund  equal  to  the  full  liability  of  the  service  credits 
calculated  on  the  basis  of  the  assumptions  used  for  purposes 

,  ,,  of    the    actuarial    valuation     of    the    Retirement    System's 

liabilities     and     shall     take     into     account     the     retirement 
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allowance  arising  on  account  of  the  additional  service  credit 
commencing  at  the  earliest  age  at  which  the  member  could 
retire  on  an  unreduced  retirement  allowance,  as  determined 
by  the  Board  of  Trustees  upon  the  advice  of  the  actuary, 
plus  an  administrative  expense  fee  to  be  determined  by  the 
Board     of    Trustees.  Notwithstanding    the    foregoing 

provisions  of  this  subdivision  that  provide  for  the  purchase 
of  service  credits,  the  terms  'full  cost',  ^full  liability',  and 
'full  actuarial  cost'  include  assumed  annual  post-retirement 
allowance    increases,     as    determined    by    the    Board    of 
Trustees,  from  the  earliest  age  at  which  a  member  could 
retire  on  an  unreduced  service  allowance. 
The  provisions  of  this  subsection  shall  also  apply  to  the  purchase  of 
creditable  service  for  State  employment  when  classified  as  a  permanent 
hourly  employee  in  accordance  with  G.S.  126-5(c4)." 
Sec.  16.     G.S.  135-4(t)  reads  as  rewritten: 
"(t)  Credit  at  Full  Cost  for  Local  Government  Employment.  --  Any 
member  may  purchase  creditable  service  for  any  employment  as  an 
employee,    as   defined    in    G.S.    128-21(10).    of  a   local    government 
employer  not  creditable  in  the  North  Carolina  Local  Governmental 
Employees'    Retirement    System    upon    completion    of   five    years    of 
membership  service  by  making  a  lump-sum  payment  into  the  Annuity 
Savings  Fund.  The  payment  by  the  member  shall  be  equal  to  the  full 
liability    of    the    service    credits    calculated    on    the    basis    of    the 
assumptions    used    for    purposes    of   the    actuarial    valuation    of   the 
Retirement    System's    liabilities,    taking    into    account   the    additional 
retirement   allowance   arising   on    account   of  the    additional    service 
credits  commencing  at  the  earliest  age  at  which  the  member  could 
retire  with  an  unreduced  retirement  allowance,  as  determined  by  the 
Board    of    Trustees     upon     the    advice    of    the    actuary    plus    an 
administrative  expense  fee  to  be  determined  by  the  Board  of  Trustees. 
Notwithstanding    the    foregoing    provisions    of    this    subsection    that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability',    and    'full    actuarial    cost'    include    assumed    annual    post- 
retirement    allowance    increases,    as    determined    by    the    Board    of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance."  , 

Sec.  17.  G.S.  135-4(v)  reads  as  rewritten: 
"(v)  Omitted  Membership  Service  -  A  member  who  had  service  as 
an  employee  as  defined  in  G.S.  135-1(10)  and  G.S.  128-21(10)  or  as 
a  teacher  as  defined  in  G.S.  135-1(25)  and  who  was  omitted  from 
contributing  membership  through  error  may  be  allowed  membership 
service,  after  submitting  clear  and  convincing  evidence  of  the  error,  as 
follows: 
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'•    '    (1)    Within  90  days  of  the  omission,  by  the  payment  of  employee 

'  and   employer  contributions  that  would  have  been  paid;  or 

■      (2)    After  90  days  and  prior  to  three  years  of  the  omission,  by 

the  payment  of  the  employee  and  employer  contributions  that 

'  '       >       would  have  been  paid  plus  interest  compounded  annually  at 

■    ,        a  rate  equal  to  the  average  yield  on  the  pension  accumulation 

fund  for  the  preceding  calendar  year;  or 

(3)    After  three  years  of  the  omission,   by  the  payment  of  an 

-        amount  equal  to  the  full  cost  of  the  service  credits  calculated 

.  ..  L  '     on  the  basis  of  the  assumptions  used  for  the  purposes  of  the 

_'     actuarial  valuation  of  the  system's  liabilities,  and  shall  take 

into  account  the  additional  retirement  allowance  arising  on 

account  of  such  additional  service  credit  commencing  at  the 

*-'-    •       earliest  age  at  which  a  member  could  retire  on  an  unreduced 

retirement    allowance,    as       determined    by    the    Board    of 

Trustees  upon  the  advice  of  the  consulting  actuary,  plus  an 

administrative    fee    to    be    set    by    the    Board    of  Trustees. 

■"--   '      *      Notwithstanding  the  foregoing  provisions  of  this  subdivision 

that  provide  for  the  purchase  of  service  credits,  the  terms 

'full  cost',   'full   liability",  and   'full  actuarial  cost'   include 

assumed    annual    post-retirement    allowance    increases,    as 

determined  by  the  Board  of  Trustees,  from  the  earliest  age  at 

which    a    member    could    retire    on    an    unreduced    service 

allowance. 


Nothing  contained  in  this  subsection  shall  prevent  an  employer  or 
member  from  paying  all  or  a  part  of  the  cost  of  the  omitted 
membership  service;  and  to  the  extent  paid  by  the  employer,  the  cost 
paid  by  the  employer  shall  be  credited  to  the  pension  accumulation 
fund;  and  to  the  extent  paid  by  the  member,  the  cost  paid  by  the 
members  shall  be  credited  to  the  member's  annuity  savings  account; 
provided,  however,  an  employer  does  not  discriminate  against  any 
member  or  group  of  members  in  his  employ  in  paying  all  or  any  part 
of  the  cost  of  the  omitted  membership  service." 
Sec.  18.     G.S.  135-4(w)  reads  as  rewritten: 

"(w)  Credit  at  Full  Cost  for  Federal  Employment. 
Notwithstanding  any  other  provisions  of  this  Chapter,  a  member,  upon 
the  completion  of  five  years  of  membership  service,  may  purchase 
creditable  service  for  periods  of  federal  employment,  provided  that  the 
member  is  not  receiving  any  retirement  benefits  resulting  from  this 
federal  employment,  and  provided  that  the  member  is  not  vested  in  the 
particular  federal  retirement  system  to  which  the  member  may  have 
belonged  while  a  federal  employee.  The  member  shall  purchase  this 
service  by  making  a  lump  sum  amount  payable  to  the  Annuity  Savings 
Fund  equal  to  the  full  liability  of  the  service  credits  calculated  on  the 
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basis  of  the  assumptions  used  for  purposes  of  the  actuarial  valuation  of 
the  system's  liabilities,  and  shall  take  into  account  the  retirement 
allowance  arising  on  account  of  the  additional  service  credit 
commencing  at  the  earliest  age  at  which  the  member  could  retire  on 
an  unreduced  retirement  allowance,  as  determined  by  the  Board  of 
Trustees  upon  the  advice  of  the  consulting  actuary,  plus  an 
administrative  fee  to  be  set  by  the  Board  of  Trustees. 
Notwithstanding  the  foregoing  provisions  of  this  subsection  that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost\  ^full 
liability',  and  'full  actuarial  cost'  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance. 

Members    may    also    purchase    creditable    service    for    periods    of 
employment  with  public  community  service  entities  within  the  State 
funded  entirely  with  federal  funds,  other  than  the  federal  government, 
that  are  not  covered  by  the  provisions  of  G.S.    128-21(11)  or  G.S. 
135-1(11).  under  the  same  terms  and  conditions  that  are  applicable  to 
the  purchase  of  creditable  service  for  periods  of  federal  employment  in 
accordance  with  this  subsection.     'Public  community  service  entities' 
as    used    in    this    subsection    shall    mean   community   action,    human 
relations,     manpower     development,     and     community     development 
programs   as   defined   in   Articles    19   and   21    of  Chapter    160A  and 
Article    18  of  Chapter    153A  of  the  General  Statutes  and  any  other 
similar  programs  that  the  Board  of  Trustees  may  adopt." 
Sec.  19.     G.S.  l35-4(x)  reads  as  rewritten: 
"(x)    Notwithstanding   any    other    provision    of  this    Chapter,    any 
person    who    withdrew    his    contribution    in    accordance    with    the 
provisions   of  G.S.    128-27(f).    or   G.S.    135-5(f)   or  the   rules   and 
regulations  of  the  Law-Enforcement  Officer's  Retirement  System,  and 
who  subsequently  returns  to  service,   may.   upon  completion  of  five 
years   of   membership   service,    purchase   the   withdrawn    service   by 
making  a  lump  sum  amount  to  the  Annuity  Savings  Fund  equal  to  the 
full    liability   of  the   service   credits   calculated   on   the   basis   of  the 
assumptions    used    for    purposes    of   the    actuarial    valuation    of   the 
system's  liabilities;  and  the  calculation  of  the  amount  payable  shall 
take  into  account  the  retirement  allowance  arising  on  account  of  the 
additional  service  credit  commencing  at  the  earliest  age  at  which  the 
member    could    retire    on    an    unreduced    retirement    allowance,    as 
determined  by  the  Board  of  Trustees  upon  the  advice  of  the  consulting 
actuary,  plus  an  administrative  fee  to  be  set  by  the  Board  of  Trustees. 
Notwithstanding    the    foregoing    provisions    of    this    subsection    that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability',    and    'full    actuarial    cost'    include    assumed    annual    post- 
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retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

Sec.  20.  G.S.  135-4(z)  reads  as  rewritten: 
"(z)  Credit  at  Full  Cost  for  Leave  due  to  Extended  Illness.  —  Any 
member  in  service  with  five  or  more  years  of  membership  service 
standing  to  his  credit  may  purchase  creditable  service  for  periods  of 
interrupted  service  while  on  leave  without  pay  status  due  to  the 
member's  illness  or  injury,  excluding  leave  due  to  maternity,  provided 
that  any  single  such  interrupted  service  shall  have  included  such 
period  of  time  during  which  the  member  failed  to  earn  at  least  two 
months  membership  service,  by  making  a  lump  sum  amount  payable 
to  the  Annuity  Savings  Fund  equal  to  the  full  liability  of  the  service 
credits  calculated  on  the  basis  of  the  assumptions  used  for  purposes  of 
the  actuarial  valuation  of  the  system's  liabilities;  and  the  calculation  of 
the  amount  payable  shall  take  into  account  the  retirement  allowance 
arising  on  account  of  the  additional  service  credit  commencing  at  the 
earliest  age  at  which  the  member  could  retire  on  an  unreduced 
retirement  allowance,  as  determined  by  the  Board  of  Trustees  upon 
the  advice  of  the  consulting  actuary,  plus  an  administrative  fee  to  be 
set    by    the    Board    of  Trustees.  Notwithstanding    the    foregoing 

provisions  of  this  subsection  that  provide  for  the  purchase  of  service 
credits,  the  terms  'full  cost',  ^full  liability',  and  'full  actuarial  cost' 
include  assumed  annual  post-retirement  allowance  increases,  as 
determined  by  the  Board  of  Trustees,  from  the  earliest  age  at  which  a 
member  could  retire  on  an  unreduced  service  allowance." 

Sec.  21.     (a)      G.S.    135-56(d)   and   G.S.    135-56(e)   are   each 
amended  by  adding  a  sentence  to  read: 

"Notwithstanding  the  foregoing  provisions  of  this  subsection  that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability',  and  'full  actuarial  cost"  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

(b)  G.S.  135-56.2  is  amended  by  adding  a  sentence  to  read: 
"Notwithstanding  the  foregoing  provisions  of  this  section  that 
provide  for  the  purchase  of  service  credits,  the  terms  'full  cost',  'full 
liability',  and  'full  actuarial  cost'  include  assumed  annual  post- 
retirement  allowance  increases,  as  determined  by  the  Board  of 
Trustees,  from  the  earliest  age  at  which  a  member  could  retire  on  an 
unreduced  service  allowance." 

Sec.  22.     This  act    is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989.  .     _        _.  .     .   ■_         -  •    ; 
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SB.  825  CHAPTER  256 

AN       ACT       TO       CLARIFY       THE       NORTH       CAROLINA 
OCCUPATIONAL  THERAPY  PRACTICE  ACT. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.      g!s.  90-270.66(4)  reads  as  rewritten: 

"(4)  'Occupational  therapy"  means  a  iiealth  care  profession 
providing  evaluation,  treatment  and  consultation  to  help  individuals 
achieve  a  maximum  level  of  independence  by  developing  skills  and 
abilities  interfered  with  by  disease,  emotional  disorder,  physical 
injury,  the  aging  process,  or  impaired  development.  Occupational 
therapists  use  purposeful  activities  and  specially  designed  orthotic  and 
prosthetic  devices  to  reduce  specific  impairments  and  to  help 
individuals  achieve  independence  at  home  and  in  the  work  place." 

Sec.  2.     G.S.  90-270.68  reads  as  rewritten: 
"§   90-270.68.    Establishment  of  Board,   terms  of  members,   meetings, 
compensation. 

The  North  Carolina  Board  of  Occupational  Therapy  is  created.  The 
Board  shall  have  six  members.  All  members  shall  be  appointed  by  the 
Governor  and  shall  be  residents  of  this  State  at  the  time  of  and  during 
their  appointment.  Three  members  shall  be  occupational  therapists  and 
one  shall  be  an  occupational  therapist  assistant;  each  of  these  members 
shall  have  practiced,  taught,  or  engaged  in  research  in  occupational 
therapy  for  at  least  three  of  the  five  years  immediately  preceding 
appointment  to  the  Board,  and  one  The  fifth  board  member  shall  be  a 
physician  licensed  to  practice  medicine  who  specializes  in  orthopedic 
medicine;  medicine;  and  the  sixth  board  member  shall  represent  the 
public  at  large  and  shall  be  a  person  who  is  not  licensed  under  this 
Chapter,  each  of  these  members  must  have  practiced,  taught  or 
engaged  in  research  in  occupational  therapy  for  at  least  three  of  the 
five  years  immediately  preceding  his  appointment,  The  remaining 
board  member  shall  represent  the  public  at    large. 

On  or  before  October  U  1984.  the  Governor  shall  appoint  t^vo 
occupational  therapist  members  to  serve  a  one-year  term,  one  public 
member  to  serve  a  t^,vo-year  term,  one  occupational  therapist  assistant 
to  serve  a  three-year  term,  and  one  occupational  therapist  to  serve  a 
four-year  term  and  the  physician  to  serve  a  four-year  term.  Thereafter 
the  term  of  office  for  all  members  shall  be  four  years  and  only 
persons  licensed  under  this  Article  shall  be  eligible  for  appointment  to 
the  occupational  therapist  and  occupational  therapist  assistant  positions 
on  the  Board.  No  member  shall  serve  more  than  nvo  complete 
consecutive  terms.  The  medical  doctor,  occupational  therapists,  and 
occupational  therapist  assistant  shall   be  appointed  by  the  Governor 
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from  a  list  compiled  by  the  North  Carolina  Occupational  Therapy 
Association.  Inc..  following  the  use  of  a  nomination  procedure  made 
available  to  all  occupational  therapists  and  occupational  therapist 
assistants  licensed  and  residing  in  North  Carolina.  In  soliciting 
nominations  and  compiling  its  list,  the  Association  shall  give 
consideration  to  geographic  distribution,  clinical  specialty,  and  other 
factors  that  will  promote  representation  of  all  aspects  of  occupational 
therapy  practice.  The  records  of  the  nomination  procedures  shall  be 
Filed  with  the  Board  and  made  available  for  a  period  of  six  months 
following  nomination  for  reasonable  inspection  by  any  licensed 
practitioner  of  occupational  therapy.  In  the  event  that  a  member  of 
the  Board  cannot  complete  a  term  of  office,  the  vacancy  shall  be  filled 
by  appointment  by  the  Governor,  in  accordance  with  the  procedures 
set  forth  in  this  section,  for  the  remainder  of  the  unexpired  term. 

Each  year  the  Board  shall  meet  and  designate  a  chairman  and  a 
secretary-treasurer  from  among  its  members.  The  Board  may  hold 
additional  meetings  upon  call  of  the  chairman  or  any  two  board 
members.  A  majority  of  the  Board  membership  shall  constitute  a 
quorum. 

Members  of  the  Board  shall  receive  no  compensation  for  their 
services,  but  shall  be  entitled  to  travel,  per  diem,  and  other  expenses 
authorized  by  G.S.  93B-5." 

Sec.  3.     G.S.  90-270.75  reads  as  rewritten: 
"§  90-270.75.  Renewal  of  license. 

(a)  Licenses  issued  under  this  Article  shall  be  subject  to  annual 
renewal  upon  completion  of  such  continuing  education  requirements 
as  may  be  required  by  the  Board,  upon  the  payment  of  a  renewal  fee 
specified  under  G.S.  90-270.77  and  |n  compliance  with  this  Article, 
and  shall  expire  unless  renewed  in  the  manner  prescribed  by  the 
Board.  The  Board  may  provide  for  the  late  renewal  of  a  license  upon 
the  payment  of  a  late  fee  in  accordance  with  G.S.  90-270.77,  but  no 
such  late  renewal  may  be  granted  more  than  five  years  after  a  license 
expires. 

(b)  A  suspended  license  is  subject  to  expiration  and  may  be  renewed 
as  provided  in  this  section,  but  such  renewal  shall  not  entitle  the 
licensee  to  engage  in  the  licensed  activity  or  in  any  other  conduct  or 
activity  in  violation  of  the  order  or  judgment  by  which  the  license  was 
suspended  until  the  license  is  reinstated.  If  a  license  revoked  on 
disciplinary  grounds  is  reinstated,  the  licensee  shall  pay  the  renewal 
fee  and  any  late  fee  that  may  be  applicable." 

Sec.  4.  This  act  is  effective  upon  ratification  and  shall  apply  to 
Board  appointments  made  and  licenses  renewed  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June.  1989.  ^j^^:/^  ^^^^-^ :  ^  ^c  Jr  .^^...■L:-.:'     .;•:■. 
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H.B.  237  CHAPTER  257 

AN  ACT  TO  EXTEND  THE  PERIOD  OF  POSTPONEMENT  OF 
FORECLOSURE  SALES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  45-2 L21  reads  as  rewritten: 
"%  45-21.21.    Postponement  of  sale. 

(a)  Any  person  exercising  a  power  of  sale  may  postpone  the  sale  to 
a  day  certain  not  later  than  20  90  days,  exclusive  of  Sunday,  after  the 
original  date  for  the  sale  -- 

(1)  When  there  are  no  bidders,  or 

(2)  When,  in  his  Judgment,  the  number  of  prospective  bidders 
at  the  sale  is  substantially  decreased  by  inclement  weather  or 
by  any  casualty,  or 

(3)  When  there  are  so  many  other  sales  advertised  to  be  held  at 
the  same  time  and  place  as  to  make  it  inexpedient  and 
impracticable,  in  his  judgment,  to  hold  the  sale  on  that  day, 
or 

(4)  When  he  is  unable  to'  hold  the  sale  because  of  illness  or  for 
other  good  reason,  or 

(5)  When  other  good  cause  exists. 

(b)  Upon  postponement  of  a  sale,  the  person  exercising  the  power 
of  sale  shall  personally,  or  through  his  agent  or  attorney  — 

(1)  At  the  time  and  place  advertised  for  the  sale,  publicly 
announce  the  postponement  thereof;  and 

(2)  On  the  same  day.  attach  to  or  enter  on  the  original  notice  of 
sale  or  a  copy  thereof,  posted  at  the  courthouse  door,  as 
provided  by  G.S.  45-21.17,  a  notice  of  the  postponement: 

(3)  Give  written  or  oral  notice  of  postponement  to  each  party 
entitled  to  notice  of  sale  under  G.S.  45-21.17. 

(c)  The  posted  notice  of  postponement  shall  — 

(1)  State  that  the  sale  is  postponed, 

(2)  State  the  hour  and  date  to  which  the  sale  is  postponed, 

(3)  State  the  reason  for  the  postponement,  and 

(4)  Be  signed  by  the  person  authorized  to  hold  the  sale,  or  by 
his  agent  or  attorney. 

(d)  If  a  sale  is  not  held  at  the  time  fixed  therefor  and  is  not 
postponed  as  provided  by  this  section,  or  if  a  postponed  sale  is  not 
held  at  the  time  fixed  therefor  or  within  20-  90  days  of  the  date 
originally  fixed  for  the  sale,  then  prior  to  such  sale's  taking  place  the 
provisions  of  G.S.  45-21.16.  45-21.16A.  and  45-21.17  shall  be  again 
complied  with  except  that  if  on  appeal  from  findings  of  the  clerk 
pursuant  to  G.S.  45-2 1. 16(d)  and  (e)  the  appellate  court  authorizes  the 
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sale  to  be  held,  as  to  such  sale  so  authorized  the  provisions  of  G.S. 
45-21.16  need  not  be  complied  with  again  but  those  of  G.S. 
45-2 1 . 1 6A  and  45-2 1.17  shall  be. " 

Sec.  2.  This  act  shall  become  effective  October  1,  1989,  and 
shall  apply  to  foreclosure  proceedings  filed  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

H.B.  341  CHAPTER258 

AN  ACT  TO  PROVIDE  THAT  A  PROFESSIONAL  CORPORATION 
MAY  FORM  A  WHOLLY-OWNED  SUBSIDIARY 
PROFESSIONAL  CORPORATION  PURSUANT  TO  A  SPIN-OFF 
OF  PART  OF  THE  BUSINESS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  55B-6  reads  as  rewritten: 
"§  55B-6.  Capital  stock. 

A-  (a)  Except  as  provided  in  subsection  (b),  a  professional 
corporation  may  issue  shares  of  its  capital  stock  only  to  a  licensee  as 
hereinabove  defined,  defined  in  G.S.  55B-2,  and  such  shareholders  a 
shareholder  may  voluntarily  transfer  such  shares  of  stock  issued  to 
him  only  to  another  such  licensee.  No  share  or  shares  of  any  stock  of 
such  corporation  shall  be  transferred  upon  the  books  of  the 
corporation  unless  -aod — until  the  corporation  has  received  a 
certification  of  the  appropriate  licensing  board  that  the  transferee  of 
such  shares  is  a  licensee  as  here  defined,  licensee.  Provided,  it  shall 
be  lawful  in  the  case  of  professional  corporations  rendering  services  as 
defined  in  Chapters  -8^  8258A,  89A  and  89C,  for  non-licensed 
employees  of  such  corporation  to  own  not  more  than  one  third  one- 
third  of  the  total  issued  and  outstanding  shares  of  such  corporation. 
Upon  the  transfer  of  any  shares  of  such  corporation  to  a  non-licensed 
employee  of  such  corporation,  the  corporation  shall  inform  the 
appropriate  licensing  board  of  the  name  and  address  of  the  transferee 
and  the  number  of  shares  issued  to  such  nonprofessional  transferee. 
Any  share  of  stock  of  such  corporation  issued  or  transferred  in 
violation  of  this  section  shall  be  null  and  void.  No  shareholder  of  a 
professional  corporation  shall  enter  into  a  voting  trust  agreement  or 
any  other  type  of  agreement  vesting  in  another  person  the  authority  to 
exercise  the  voting  power  of  any  or  all  of  his  stock. 

(b)  A  professional  corporation  formed  pursuant  to  this  Chapter  may 
issue  one  hundred  percent  (100%)  of  its  capital  stock  to  another 
professional  corporation  in  order  for  that  corporation  (the  distributing 
corporation)  to  distribute  the  stock  of  the  controlled  corporation  to  one 

558 


Session  Laws  -  1989  CHAPTER  259 

or  more  shareholders  of  the  distributing  corporation  in  accordance 
with  section  355  of  the  Internal  Revenue  Code  of  1986.  The 
distributing  corporation  shall  distribute  the  stock  of  the  controlled 
corporation  within  30  days  after  the  stock  was  issued  to  the 
distributing  corporation.  A  share  of  stock  of  the  controlled 
corporation  that  has  not  been  transferred  to  a  licensee  more  than  30 
days  after  it  was  issued  to  the  distributing  corporation  is  void." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

H.B.  427  CHAPTER  259 

AN  ACT  TO  ALLOW  JUDICIAL  OFFICIALS  TO  PLACE 
RESTRICTIONS  ON  DEFENDANTS  WHO  POST  SECURED 
BOND. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  15A-534(a)  reads  as  rewritten: 
"(a)  In  determining  conditions  of  pretrial  release  a  judicial  official 
must  impose  one  of  the  following  conditions: 

(1)  Release  the  defendant  on  his  written  promise  to  appear. 

(2)  Release  the  defendant  upon  his  execution  of  an  unsecured 
appearance  bond  in  an  amount  specified  by  the  judicial 
official. 

(3)  Place  the  defendant  in  the  custody  of  a  designated  person  or 
organization  agreeing  to  supervise  him. 

(4)  Require  the  execution  of  an  appearance  bond  in  a  specified 
amount  secured  by  a  cash  deposit  of  the  full  amount  of  the 
bond,  by  a  mortgage  pursuant  to  G.S.  109-25,  or  by  at  least 
one  solvent  surety. 

If  condition  (3)  is  imposed,  however,  the  defendant  may  elect  to 
execute  an  appearance  bond  under  subdivision  (4).  Jf-a  The  judicial 
official  orders  release  of  a  defendant  under  conditions  (1)»  (2)^  or  (3), 
)a%  may  also  place  restrictions  on  the  travel,  associations,  conduct,  or 
place  of  abode  of  the  defendant,  defendant,  as  conditions  of  pretrial 
release." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 
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H.B.  560  ;;  CHAPTER  260  ^    i  •  ^     ; 

AN  ACT  TO  PROVIDE  FOR  EXPANSION  OF  THE  FORSYTH 
COUNTY  BOARD  OF  COMMISSIONERS  FROM  FIVE  TO 
SEVEN  MEMBERS,  ELECTION  OF  ONE  MEMBER  AT- 
LARGE,  TWO  MEMBERS  FROM  ONE  DISTRICT,  AND  FOUR 
MEMBERS  FROM  ANOTHER  DISTRICT.     .  .:         • 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Effective  on  the  first  Monday  in  December  1990, 
the  Forsyth  County  Board  of  Commissioners  shall  consist  of  seven 
members. 

Sec.  2.  (a)  Forsyth  County  is  divided  into  two  districts  as 
provided  by  Section  3  of  this  act. 

(b)  Two  members  of  the  Forsyth  County  Board  of  Commissioners 
shall  be  elected  from  District  A,  four  members  of  the  Forsyth  County 
Board  of  Commissioners  shall  be  elected  from  District  B,  and  one 
member  shall  be  elected  from  the  county  at-large.  The  qualified 
voters  of  each  district  shall  nominate  candidates  and  elect  members 
who  reside  in  the  district  for  the  seats  apportioned  to  that  district;  and 
the  qualified  voters  of  the  entire  county  shall  nominate  candidates  and 
elect  a  member  apportioned  to  the  county  at-large. 

Sec.  3.  (a)  District  A  consists  of  the  North  Ward,  the 
Northeast  Ward,  the  East  Ward,  the  Southeast  Ward,  and  Precincts 
8-2  and  8-3  of  Forsyth  County. 

(b)  District  B  consists  of  the  remainder  of  Forsyth  County  not  in 
District  A. 

(c)  The  boundaries  of  wards  and  precincts  are  those  in  effect  on 
"WARD  MAP  1985",  published  November  1985  by  the  City  of 
Winston-Salem  and  Forsyth  County. 

If  any  changes  are  made  in  precinct  or  ward  boundaries,  those 
changes  shall  not  change  the  boundaries  of  the  commissioner  districts. 

Sec.  4.  In  1990  and  quadrennially  thereafter,  two  members 
shall  be  elected  from  District  A  for  four-year  terms.  In  1990  and 
quadrennially  thereafter,  one  member  shall  be  elected  from  District  B 
for  a  four-year  term.  In  1992  and  quadrennially  thereafter,  three 
members  shall  be  elected  from  District  B  for  four-year  terms.  In  1990 
and  quadrennially  thereafter,  one  member  shall  be  elected  at-large  for 
a  four-year  term. 

Sec.  5.  The  following  laws  are  repealed:  Chapter  851,  Session 
Laws  of  1949,  and  Chapter  802.  Session  Laws  of  1963. 

Sec.  6.  Sections  1  through  5  of  this  act  do  not  affect  the  terms 
of  office  or  manner  of  filling  the  vacancy  of  any  person  serving  on  the 
Board   of  Commissioners  of  Forsyth   County  previously  elected   for 
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terms  expiring  in  1990  or  1992.         >  • 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June.  1989. 

H.B.  605  CHAPTER  261 

AN  ACT  TO  MAKE  TECHNICAL  CORRECTIONS  IN  CHAPTER 
1091,  SESSION  LAWS  OF  1987.  CONCERNING  ACTUARIAL 
NOTES.  AS  RECOMMENDED  BY  THE  GENEP^L  STATUTES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  120-n4(c).  as  rewritten  by  Section  3  of 
Chapter  1091,  Session  Laws  of  1987,  reads  as  rewritten: 

"(c)  The  author  of  each  bill  or  resolution  shall  also  present  a  copy 
of  the  bill  or  resolution  to  any  actuary  employed  by  the  retirement 
system.,  or  to  any  actuary  employed  by  a  program  of  hospital,  medical, 
disability,  or  related  benefits  provided  for  teachers  and  State 
employees,  affected  by  the  bill  or  resolution  in  question.  Actuarial 
notes  shall  be  prepared  and  transmitted  to  the  author  or  authors  of  the 
measure  no  later  than  two  weeks  after  the  request  for  the  actuarial 
note  is  received,  unless  an  extension  of  time  is  agreed  to  by  the  author 
or  authors  as  being  necessary  in  preparation  of  the  note.  Any  person 
who  signs  an  actuarial  note  knowing  it  to  contain  false  information 
shall  be  fined  not  more  than  five  hundred  dollars  ($500.00)  or 
imprisoned  not  more  than  six  months,  or  both.  The  provisions  of  this 
subsection  may  be  waived  for  any  local  government  retirement  or 
pension  plans  not  administered  by  the  State,  and  for  any  local 
government  program  of  hospital,  medical,  disability,  or  related 
benefits  for  local  government  employees  not  administered  by  the 
State." 

Sec.  2.  Section  4  of  Chapter  1091,  Session  Laws  of  1987  is 
amended  by  deleting  "G.S.  120-112.5",  and  substituting  "G.S. 
120-111.2(5)". 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

H.B.  610  CHAPTER  262 

AN  ACT  TO  ALLOW  CIVILIANS  TO  SERVE  SUBPOENAS  BY 
TELEPHONE  COMMUNICATION  AND  TO  SERVE  CRIMINAL 
SUMMONSES. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  lA-1.  Rule  45(e)  reads  as  rewritten: 
"(e)  Service.  —  All  subpoenas  may  be  served  by  the  sheriff,  by  his 
deputy,  by  a  coroner  or  by  any  other  person  not  less  than  18  years  of 
age,  who  is  not  a  party.  Service  of  a  subpoena  for  the  production  of 
documentary  evidence  may  be  made  only  by  the  delivery  of  a  copy  to 
the  person  named  therein  or  by  registered  or  certified  mail,  return 
receipt  requested.  Service  of  a  subpoena  for  the  attendance  of  a 
witness  may  be  made  by  telephone  communication  with  the  person 
named  therein  only  by  an  authorized  server  who  shall  be  a  sheriff,  his 
deput\'.  designee  who  is  not  less  than  18  years  of  age  and  not  a  party, 
or  coroner,  or  by  delivery  of  copy  to  the  person  named  therein  or  by 
registered  or  certified  mail,  return  receipt  requested,  by  any  person 
authorized  by  this  section  to  serve  subpoenas.  Personal  service  shall 
be  proved  by  return  of  a  sheriff,  his  deputy,  or  a  coroner  making 
service  and  by  return  under  oath  of  any  other  person  making  service. 
Service  by  telephone  communication  shall  be  proved  by  return  of  the 
authorized  process  officer,  server,  noting  the  method  of  service. 
Service  by  registered  or  certified  mail  shall  be  proved  by  filing  the 
return  receipt  with  the  return." 

Sec.  2.     G.S.  8-59  reads  as  rewritten: 
"  §  8-59.  Issue  and  service  of  subpoena. 

In  obtaining  the  testimony  of  witnesses  in  causes  pending  in  the 
trial  divisions  of  the  General  Court  of  Justice,  subpoenas  shall  be 
issued  and  served  in  the  manner  provided  in  Rule  45  of  the  Rules  of 
Civil  Procedure  for  civil  actions.  Provided  that  in  criminal  cases  any 
law-enforcement  officer  authorized  to  make  arrests  and  employed  by 
employee  of  a  local  law-enforcement  agency  may  effect  service  of  a 
subpoena  for  the  attendance  of  witnesses  by  telephone  communication 
with  the  person  named.  However,  in  the  case  of  a  witness  served  by 
telephone  communication  pursuant  to  this  section,  neither  an  order  to 
show  cause  nor  an  order  for  arrest  shall  be  issued  until  such  person 
has  been  served  personally  with  the  written  subpoena. " 

Sec.  3.     G.S.  15A-301  reads  as  rewritten: 
"  §  I5A-301 .  Criminal  process  generally. 

(a)  Formal  Requirements.  ~ 

(1)  A  record  of  each  criminal  process  issued  in  the  trial  division 
of  the  General  Court  of  Justice  must  be  maintained  in  the 
office  of  the  clerk. 

(2)  Criminal  process,  other  than  a  citation,  must  be  signed  and 
dated  by  the  justice,  judge,  magistrate,  or  clerk  who  issues 
it.  The  citation  must  be  signed  and  dated  by  the 
law-enforcement  officer  who  issues  it. 

(b)  To  Whom  Directed.  —  Warrants  for  arrest  and  orders  for  arrest 
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must  be  directed  to  a  particular  officer,  a  class  of  officers,  or  a 
combination  thereof,  having  authority  and  territorial  jurisdiction  to 
execute  the  process.  A  criminal  summons  must  be  directed  to  the 
person  summoned  to  appear  and  must  be  delivered  to  and  may  be 
served  by  any  law-enforcement  officer  having  authority  and  territorial 
jurisdiction  to  make  an  arrest  for  the  offense  charged,  charged,  except 
that  in  those  instances  where  the  defendant  is  called  into  a  law- 
enforcement  agency  to  receive  a  summons,  any  employee  so 
designated  by  the  agency's  chief  executive  officer  may  serve  a  criminal 
summons  at  the  agency's  office.  The  citation  must  be  directed  to  the 
person  cited  to  appear. 

(c)  Service.  ~ 

(1)  A  law-enforcement  officer  or  other  employee  designated  as 
provided  in  subsection  (b)  receiving  criminal  process  for 
service  or  execution  must  note  thereon  the  date  of  its  receipt. 
Upon  execution  or  service,  a  copy  of  the  process  must  be 
delivered  to  the  person  arrested  or  served. 

(2)  A  corporation  may  be  served  with  criminal  summons  as 
provided  in  G.S.  15A-773. 

(d)  Return.  - 

(1)  The  officer  or  other  employee  designated  as  provided  in 
subsection  (b)  who  serves  or  executes  criminal  process 
must  enter  the  date  of  the  service  or  execution  on  the 
process  and  return  it  to  the  clerk  of  court  in  the  county  in 
which  issued. 

(2)  If  criminal  process  is  not  served  or  executed  within  a 
number  of  days  indicated  below,  it  must  be  returned  to  the 
clerk  of  court  in  the  county  in  which  it  was  issued,  with  a 
reason  for  the  failure  of  service  or  execution  noted  thereon. 

a.  Warrant  for  arrest  —  180  days. 

b.  Order  for  arrest  --  180  days. 

c.  Criminal  summons  —  90  days  or  the  date  the  defendant 
is  directed  to  appear,  whichever  is  earlier. 

(3)  Failure  to  return  the  process  to  the  clerk  does  not  invalidate 
the  process,  nor  does  it  invalidate  service  or  execution  made 
after  the  period  specified  in  subdivision  (2). 

(4)  The  clerk  to  which  return  is  made  may  redeliver  the  process 
to  a  law-enforcement  officer  or  other  employee  designated  as 
provided  in  subsection  (b)  for  further  attempts  at  service.  If 
the  process  is  a  criminal  summons,  he  may  reissue  it  only 
upon  endorsement  of  a  new  designated  time  and  date  of 
appearance. 

(e)  Copies  to  Be  Made  by  Clerk.  -- 

(1)    The  clerk  may  make  a  certified  copy  of  any  criminal  process 
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filed    in    his    office    pursuant   to    subsection    (a)    when    the 

,  '      original  process  has  been  lost  or  when  the  process  has  been 

I     returned  pursuant  to  subdivision  (d)(2).  The  copy  may  be 

executed  as  effectively  as  the  original  process  whether  or  not 

■■■■■    the    original    has    been    redelivered    as    provided    in    G.S. 

15A-301  (d)(4). 

(2)  When  criminal  process  is  returned  to  the  clerk  pursuant  to 
subdivision  (d)(1)  and  it  appears  that  the  appropriate  venue 
is  in  another  county,  the  clerk  must  make  and  retain  a 
certified  copy  of  the  process  and  transmit  the  original 
process  to  the  clerk  in  the  appropriate  county, 

(3)  Upon  request  of  a  defendant,  the  clerk  must  make  and 
furnish  to  him  without  charge  one  copy  of  every  criminal 
process  filed  against  him. 

(4)  Nothing  in  this  section  prevents  the  making  and  retention  of 
uncertified  copies  of  process  for  information  purposes  under 
G.S.  15A-401  (a)(2)  or  for  any  other  lawful  purpose. 

(f)  Protection  of  Officer.  Process  Server.  --  An  officer  or  other 
employee  designated  as  provided  in  subsection  (b),  and  serving 
process  as  provided  in  subsection  (b),  receiving  criminal  process 
which  is  complete  and  regular  on  its  face  may  execute  serve  the 
process  in  accordance  with  its  terms  and  need  not  inquire  into  its 
regularity  or  continued  validity,  nor  does  he  incur  criminal  or  civil 
liability  for  its  due  service." 

Sec.  4.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  770  CHAPTER263 

AN  ACT  AUTHORIZING  THE  ACQUISITION,  ENLARGEMENT, 
IMPROVEMENT,  OPERATION  AND  REVENUE  BOND 
FINANCING  OF  SANITARY  SEWER  AND  WATER  SYSTEMS 
WITHIN  AND  WITHOUT  THE  CORPORATE  LIMITS  OF  A 
MUNICIPALITY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  159-96  as  rewritten  by  Section  44  of  Chapter 
168,  Session  Laws  of  1989,  reads  as  rewritten: 

"§     159-96.     Limitation    on    extraterritorial    operation    of   enterprises 
financed  by  revenue  bonds. 

(a)  Each  utility  or  public  service  enterprise  listed  in  G.S. 
159-81(3),  if  financed  wholly  or  partially  by  revenue  bonds  issued 
under  this  Article,  shall  be  owned  or  operated  by  the  municipality  for 
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its  own  use  and  for  the  use  of  public  and  private  consumers  residing 
witiiin  its  corporate  limits.  A  utility  or  public  service  enterprise 
financed  wholly  or  partially  by  revenue  bonds,  when  operated 
primarily  for  the  municipality's  own  use  and  for  users  within  its 
corporate  limits,  may  be  operated  incidentally  for  users  outside  its 
corporate  limits.  Provided,  however,  that  revenue  bonds  may  be  issued 
for  the  purpose  of  financing  in  whole  or  in  part  mass  transit  systems, 
aeronautical  facilities,  marine  facilities  and  systems,  facilities  and 
equipment  for  the  collection,  treatment  or  disposal  of  solid  waste, 
notwithstanding  that  such  systems,  facilities  or  equipment  may  be 
operated  for  users  outside  the  corporate  limits  of  a  municipality  where 
the  municipality  finds  that  the  system,  facilities  or  equipment  so 
financed  would  benefit  the  municipality. 

(b)  A  revenue  bond  project  financed  wholly  or  partially  by  revenue 
bonds  of  the  State  may  be  located  either  within  or  without  the  State 
and,  when  operated  primarily  for  the  State's  own  use  and  for  users 
within  the  State,  may  be  operated  incidentally  for  users  outside  the 
State. 

(c)  The  provisions  of  subsection  (b)  of  this  section  shall  not  apply  to 
the  financing  of  any  revenue  bond  project  by  the  North  Carolina 
Low-Level  Radioactive  Waste  Management  Authority  or  by  the  North 
Carolina  Hazardous  Waste  Management  Commission. 

(d)  Notwithstanding  the  provisions  of  subsections  (a)  and  (b)  of  this 
section  and  G.S.  160A-312,  municipalities  may  acquire  sewage 
collection  and  disposal  systems  and  water  supply  and  distribution 
systems  located  within  and  without  the  corporate  limits  of  such 
municipalities  and  finance  such  acquisition  with  revenue  bonds. 
Further,  municipalities  may  own,  maintain  and  operate  such  acquired 
systems,  enlarge  and  improve  such  acquired  systems  and  finance  the 
enlargement  and  improvement  of  such  acquired  systems  with  revenue 
bonds.  This  subsection  applies  only  to  acquisitions  by  municipalities 
financed  by  revenue  bonds  during  the  calendar  year  ending  December 
31,  1989." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

H.B.  107  CHAPTER  264 

AN    ACT    TO    PROVIDE    FOR    SPECIALIZED    PLATES    FOR 
RECIPIENTS  OF  THE  PURPLE  HEART  AWARD. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  20  is  amended  by  adding  a  new  section  to 
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read:  '^''^  ■■'''^-  i-  .vv^riii 

"  §  20-81.1 1.    Purple  Heart  recipieni  plates.  .      :. 

(a)  The  Commissioner  shall  cause  to  be  made  a  sufficient  number 
of  distinctive  motor  vehicle  license  plates  for  issuance  to  eligible 
persons  who  make  application  on  a  form  designated  by  the  Division 
and  supply  documentation  that  they  were  members  of  the  U.S. 
Military  Service  and  were  recipients  of  the  Purple  Heart  award.  Upon 
satisfactory  proof  of  eligibility,  the  Commissioner  shall  collect  fees  in 
accordance  with  G.S.  20-81. 3(b)  and  shall  disburse  fees  in  accordance 
with  G.S.  20-8 1.3(c). 

(b)  The  distinctive  plates  required  by  subsection  (a)  of  this  section 
shall  bear  the  words  'Purple  Heart  Veteran,  Combat  Wounded'  and 
shall  also  bear  the  letters  TH\  These  license  plates  shall  be  issued 
based  on  the  date  of  receipt  of  the  applications  by  the  Division." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989.         •-*'•• 
In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  June,  1989. 

S.B.  280  CHAPTER  265  : 

AN    ACT    TO    REWRITE    CHAPTER    55    OF    THE    GENERAL 
STATUTES  RELATING  TO  BUSINESS  CORPORATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  55  of  the  General  Statutes  is  rewritten  to 
read:  - 

"Chapter  55.  ■ 

"N.C.  Business  Corporation  Act. 

"ARTICLE  1.         .  ; 

"General  Provisions.    '  '  :^- 

"Parti.    Short  Title  and  Reservation  of  Power. 
"Sf  55-1-01.    Short  title. 

This  act  shall  be  known  and  may  be  cited  as  the  'North  Carolina 
Business  Corporation  Act' . 
"  §  55-1-02.    Reseiyation  of  power  to  amend  or  repeal. 

The  General  Assembly  has  power  to  amend  or  repeal  all  or  part  of 
this  act  at  any  time  and  all  domestic  and  foreign  corporations  subject 
to  this  act  are  governed  by  the  amendment  or  repeal. 

"Part  2.    Filing  Documents. 
"^55-1-20.    Filing  requirements. 

(a)  To  be  entitled  to  filing  by  the  Secretary  of  State  under  this  act, 
a  document  must  satisfy  the  requirements  of  this  section,  and  of  any 
other  section  that  adds  to  or  varies  these  requirements. 

(b)  The  document  must  be  one  that  is  required  or  permitted  by  this 
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act  to  be  filed  in  the  office  of  the  Secretary  of  State. 

(c)  The  document  must  contain  the  information  required  by  this 
act.    It  may  contain  other  information  as  well. 

(d)  The  document  must  be  typewritten  or  printed. 

(e)  The  document  must  be  in  the  English  language. 

A  corporate  name  need  not  be  in  English  if  written  in  English 
letters  or  Arabic  or  Roman  numerals,  and  the  certificate  of  existence 
required  of  foreign  corporations  need  not  be  in  English  if 
accompanied  by  a  reasonably  authenticated  English  translation. 

(f)  The  document  must  be  executed: 

(1)  By  the  chairman  of  the  board  of  directors  of  a  domestic  or 
foreign  corporation,  by  its  president,  or  by  another  of  its 
officers ; 

(2)  If  directors  have  not  been  selected  or  the  corporation  has  not 
been  formed,  by  an  incorporator:  or 

:    (3)    If  the  corporation  is  in  the  hands  of  a  receiver,  trustee,  or 
other  court-appointed  fiduciary,  by  that  fiduciary. 

(g)  The  person  executing  the  document  shall  sign  it  and  state 
beneath  or  opposite  his  signature  his  name  and  the  capacity  in  which 
he  signs.    The  document  may  but  need  not  contain: 

(1)  The  corporate  seal; 

(2)  An  attestation  by  the  secretary  or  an  assistant  secretary;  and 

(3)  An  acknowledgement,  verification,  or  proof. 

(h)  If  the  Secretary  of  State  has  prescribed  a  mandatory  form  for 
the  document  under  G.S.  55-1-21,  the  document  must  be  in  or  on  the 
prescribed  form. 

(i)    The  document  must  be  delivered  to  the  office  of  the  Secretary  of 
State  for  filing  and  must  be  accompanied  by  one  exact  or  conformed 
copy  (except  as  provided  in  G.S.  55-5-03  and  G.S.  55-15-09),  and  all 
fees  and  taxes  required  by  this  act. 
"%  55-1-21.    Forms. 

(a)  The  Secretary  of  State  may  promulgate  and  furnish  on  request 
forms  for: 

(1)  An  application  for  a  certificate  of  existence; 

(2)  A    foreign    corporation's    application    for    a    certificate    of 
authority  to  transact  business  in  this  State; 

(3)  A    foreign    corporation's    application    for    a    certificate    of 
withdrawal;  and 

(4)  The  annual  report. 

If  the  Secretary  of  State  so  requires,  use  of  these  forms  is  mandatory. 

(b)  The  Secretary  of  State  may  promulgate  and  furnish  on  request 
forms  for  other  documents  required  or  permitted  to  be  filed  by  this  act 
but  their  use  is  not  mandatory. 

"^55-1-22.   Reserved  for  future  codification  purposes. 
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"  §  55-1-23.    Effective  time  and  dale  of  document. 

(a)  Except  as  provided  in  subsection  (b)  and  G.S.  55-l-24(c),  a 
document  accepted  for  filing  is  effective: 

(1)  At  the  time  of  filing  on  the  date  it  is  filed,  as  evidenced  by 
the  Secretary  of  State's  date  and  time  endorsement  on  the 
original  document;  or 

(2)  At  the  time  specified  in  the  document  as  its  effective  time  on 
the  date  it  is  filed. 

(b)  A  document  may  specify  a  delayed  effective  time  and  date,  and 
if  it  does  so  the  document  becomes  effective  at  the  time  and  date 
specified.  If  a  delayed  effective  date  but  no  time  is  specified,  the 
document  is  effective  at  11:59:59  p.m.  on  that  date.  A  delayed 
effective  date  for  a  document  may  not  be  later  than  the  90th  day  after 
the  date  it  is  filed. 

(c)  The  fact  that  a  document  has  become  effective  under  this 
section  does  not  determine  its  validity  or  invalidity  or  the  correctness 
or  incorrectness  of  the  information  contained  in  the  document. 

"  §  55-1-24.    Correcting  filed  document. 

(a)  A  domestic  or  foreign  corporation  may  correct  a  document  filed 
by  the  Secretary  of  State  if  the  document  (1)  contains  an  incorrect 
statement  or  (2)  was  defectively  executed,  attested,  sealed,  verified,  or 
acknowledged . 

(b)  A  document  is  corrected: 

(1)  By  preparing  articles  of  correction  that  (i)  describe  the 
document  (including  its  filing  date)  or  attach  a  copy  of  it  to 
the  articles,  (ii)  specify  the  incorrect  statement  and  the 
reason  it  is  incorrect  or  the  manner  in  which  the  execution 
was  defective,  and  (iii)  correct  the  incorrect  statement  or 
defective  execution;  and 

(2)  By  delivering  the  articles  to  the  Secretary  of  State  for  filing. 

(c)  Articles  of  correction  are  effective  on  the  effective  date  of  the 
document  they  correct  except  as  to  persons  relying  on  the  uncorrected 
document   and   adversely   affected   by   the   correction.      As   to   those 
persons,  articles  of  correction  are  effective  when  filed. 
"^55-1-25.    Filing  duty  of  Secretary  of  State. 

(a)  If  a  document  delivered  to  the  office  of  the  Secretary  of  State 
for  filing  satisfies  the  requirements  of  this  Chapter,  the  Secretary  of 
State  shall  file  it. 

(b)  The  Secretary  of  State  files  a  document  by  stamping  or 
otherwise  endorsing  'Filed',  together  with  his  name  and  official  title 
and  the  date  and  time  of  filing,  on  both  the  original  and  the  document 
copy.  After  filing  a  document,  except  as  provided  in  G.S.  55-5-03 
and  G.S.  55-15-10,  the  Secretary  of  State  shall  deliver  the  document 
copy  to  the  domestic  or  foreign  corporation  or  its  representative. 
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(c)  If  the  Secretary  of  State  refuses  to  file  a  document,  he  shall 
return  it  to  the  domestic  or  foreign  corporation  or  its  representative 
within  five  days  after  the  document  was  received,  together  with  a 
brief,  written  explanation  of  the  reason  for  his  refusal. 

(d)  The  Secretary  of  State's  duty  is  to  review  and  file  documents 
that  satisfy  the  requirements  of  this  Chapter.  His  filing  or  refusing  to 
file  a  document  does  not: 

(1)  Affect  the  validity  or  invalidity  of  the  document  in  whole  or 
part; 

(2)  Relate  to  the  correctness  or  incorrectness  of  information 
contained  in  the  document; 

(3)  Create  a  presumption  that  the  document  is  valid  or  invalid  or 
that  information  contained  in  the  document  is  correct  or 
incorrect. 

"  §  55-1-26.    Appeal  from  Secretary  of  Stale's  refusal  to  file  document. 

(a)  If  the  Secretary  of  State  refuses  to  file  a  document  delivered  to 
his  office  for  filing,  the  domestic  or  foreign  corporation  may,  within 
30  days  after  such  refusal,  appeal  the  refusal  to  the  superior  court  of 
Wake  County.  The  appeal  is  commenced  by  filing  a  petition  with  the 
court  and  with  the  Secretary  of  State  requesting  the  court  to  compel 
the  Secretary  of  State  to  file  the  document.  The  petition  shall  have 
attached  to  it  the  document  to  be  filed  and  the  Secretary  of  State's 
explanation  for  his  refusal  to  file.  The  appeal  to  the  superior  court  is 
not  governed  by  the  Administrative  Procedure  Act  and  shall  be 
determined  upon  such  further  notice  and  opportunity  to  be  heard,  if 
any,  as  the  court  may  deem  appropriate  under  the  circumstances. 

(b)  Upon  consideration  of  the  petition  and  any  response  made  by 
the  Secretary  of  State,  the  court  may,  prior  to  entering  final  judgment, 
order  the  Secretary  of  State  to  file  the  document  or  take  other  action 
the  court  considers  appropriate. 

(c)  The  court's  final  decision  may  be  appealed  as  in  other  civil 
proceedings. 

"  §  55-1-27.    Evidentiary  effect  of  copy  affiled  document. 

A  certificate  attached  to  a  copy  of  a  document  filed  by  the  Secretary 
of  State,  bearing  his  signature  (which  may  be  in  facsimile)  and  the 
seal  of  his  office  and  certifying  that  said  copy  is  a  true  copy  of  said 
document,  is  conclusive  evidence  that  the  original  document  is  on  file 
with  the  Secretary  of  State. 
"  ^  55-1-28.    Certificate  of  existence. 

(a)  Anyone  may  apply  to  the  Secretary  of  State  to  furnish  a 
certificate  of  existence  for  a  domestic  corporation  or  a  certificate  of 
authorization  for  a  foreign  corporation. 

(b)  A  certificate  of  existence  or  authorization  sets  forth: 

(1)    The  domestic  corporation's  corporate  name  or  the  foreign 
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corporation's  corporate  name  used  In  this  State; 

(2)  That  (i)  the  domestic  corporation  Is  duly  Incorporated  under 
the  law  of  this  State,  the  date  of  its  incorporation,  and  the 
period  of  Its  duration  if  less  than  perpetual;  or  (11)  that  the 
foreign  corporation  is  authorized  to  transact  business  in  this 
State; 

(3)  That  all  fees,  taxes,  and  penalties  owed  to  this  State  have 
been  paid,  if  (1)  payment  is  reflected  in  the  records  of  the 
Secretary  of  State  and  (11)  nonpayment  affects  the  existence 
or  authorization  of  the  domestic  or  foreign  corporation; 

(4)  That  its  most  recent  annual  report  required  by  G.S. 
55-16-22  has  been  delivered  to  the  Secretary  of  State; 

(5)  That  articles  of  dissolution  have  not  been  filed;  and 

(6)  Other  facts  of  record  in  the  office  of  the  Secretary  of  State 
that  may  be  requested  by  the  applicant. 

(c)  Subject  to  any  qualification  stated  in  the  certificate,  a  certificate 
of  existence  or  authorization  issued  by  the  Secretary  of  State  may  be 
relied  upon  as  conclusive  evidence  that  the  domestic  or  foreign 
corporation  is  In  existence  or  is  authorized  to  transact  business  in  this 
State. 
"  §  55-1-29.    Penally  for  signing  false  document. 

(a)  A  person  commits  an  offense  if  he  signs  a  document  he  knows 
is  false  In  any  material  respect  with  Intent  that  the  document  be 
delivered  to  the  Secretary  of  State  for  filing. 

(b)  An  offense  under  this  section  is  a  misdemeanor. 

"Part  3.    Secretary  of  State. 
"^55-1-30.    Powers. 

The    Secretary   of  State    has    the    power    reasonably   necessary   to 
perform  the  duties  required  of  him  by  this  act. 
"§55-/ -3/.    Interrogatories  by  Secretary  of  Stale. 

The  Secretary  of  State  may  propound  to  any  corporation,  domestic 
or  foreign  which  he  has  reason  to  believe  is  subject  to  the  provisions 
of  this  act,  and  to  any  officer  or  director  thereof,  such  written 
Interrogatories  as  may  be  reasonably  necessary  and  proper  to  enable 
him  to  ascertain  whether  such  corporation  is  subject  to  the  provisions 
of  this  act  or  has  complied  with  all  the  provisions  of  this  act  applicable 
to  it.  Subject  to  applicable  jurisdictional  requirements,  such 
interrogatories  shall  be  answered  within  30  days  after  the  mailing 
therefor,  or  within  such  additional  time  as  shall  be  fixed  by  the 
Secretary  of  State,  and  the  answers  thereto  shall  be  full  and  complete 
and  shall  be  made  in  writing  and  under  oath.  If  such  interrogatories 
be  directed  to  an  Individual  they  shall  be  answered  by  him.  and  if 
directed  to  a  corporation  they  shall  be  answered  by  the  president,  vice- 
president,  secretary  or  assistant  secretary  thereof.     The  Secretary  of 
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State  shall  certify  to  the  Attorney  General,  for  such  action  as  the 
Attorney  General  may  deem  appropriate,  all  interrogatories  and 
answers  thereto  which  disclose  a  violation  of  any  of  the  provisions  of 
this  act,  requiring  or  permitting  action  by  the  Attorney  General. 
"§  55-1-32.  Penalties  imposed  upon  corporal  ions,  ofpcers,  and  directors 
for  failure  to  answer  interrogatories. 

(a)  If  a  corporation,  domestic  or  foreign,  fails  or  refuses  to  answer 
truthfully  and  fully  within  the  time  prescribed  in  this  act 
interrogatories  propounded  by  the  Secretary  of  State  in  accordance 
with  the  provisions  of  this  act.  the  Secretary  of  State  may  suspend  its 
articles  of  incorporation  or  its  certificate  of  authority  to  do  business. 

(b)  Each  officer  and  director  of  a  corporation,  domestic  or  foreign, 
who  fails  or  refuses  within  the  time  prescribed  by  this  act  to  answer 
truthfully  and  fully  interrogatories  propounded  to  him  by  the  Secretary 
of  State  in  accordance  with  the  provisions  of  this  act  shall  be  guilty  of 
a  misdemeanor. 

"  §  55-1-33.    Information  disclosed  by  interrogatories. 

Interrogatories  propounded  by  the  Secretary  of  State  and  the 
answers  thereto  shall  not  be  open  to  public  inspection  nor  shall  the 
Secretary  of  State  disclose  any  facts  or  information  obtained  therefrom 
except  insofar  as  his  official  duty  may  require  the  same  to  be  made 
public  or  in  the  event  such  interrogatories  or  the  answers  thereto  are 
required  for  evidence  in  any  criminal  proceedings  or  in  any  other 
action  or  proceedings  by  this  State. 

"Part  4.    Definitions. 
"§  55-1-40.    Act  definitions. 
In  this  act  unless  otherwise  specifically  provided: 

(1)        'Articles  of  incorporation'   include  amended  and  restated 
articles  of  incorporation  and  articles  of  merger. 
,     (2)        'Authorized   shares'    means   the   shares   of  all   classes   a 
domestic  or  foreign  corporation  is  authorized  to  issue. 

(3)  'Conspicuous'  means  so  written  that  a  reasonable  person 
against  whom  the  writing  is  to  operate  should  have  noticed 
it.  For  example,  printing  in  italics  or  boldface  or 
contrasting  color,  or  typing  in  capitals  or  underlined,  is 
conspicuous. 

(4)  'Corporation'  or  'domestic  corporation'  means  a 
corporation  for  profit  or  a  corporation  having  capital  stock 
that  is  incorporated  under  or  subject  to  the  provisions  of 
this  act  and  that  is  not  a  foreign  corporation  except  that  in 
G.S.  55-9-01  'corporation'  includes  domestic  and  foreign 
corporations. 

(5)  'Deliver'  includes  mail. 

(6)  'Distribution'  means  a  direct  or  indirect  transfer  of  money 
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or  other  property  (except  its  own  shares)  or  incurrence  of 
indebtedness  by  a  corporation  to  or  for  the  benefit  of  its 
shareholders  in  respect  of  any  of  its  shares.  A 
distribution  may  be  in  the  form  of  a  declaration  or 
V  ,  payment  of  a  dividend;  a  purchase,  redemption,  or  other 

acquisition  of  shares:  a  distribution  of  indebtedness;  or 
otherwise. 
(6a)  'Dividend  credit'  as  used  in  G.S.  55-6-0 1(d)(5)  means  the 
aggregate  of  all  yearly  dividend  credits.  'Yearly  dividend 
credit'  means  with  respect  to  noncumulative  preferred 
shares,  the  amount  by  which  the  full  dividend  preference 
of  such  a  share,  to  the  extent  that  such  preference  is 
earned  by  the  corporation  with  respect  to  such  a  share  in 
a  particular  fiscal  year,  exceeds  the  dividends  paid  on  said 
share  for  that  year;  provided,  that  no  dividend  credit  shall 
accrue  unless,  and  only  to  the  extent  that,  there  exists  an 
earned  surplus  at  the  end  of  such  fiscal  year. 
Computations  of  earnings  allocable  to  classes  of  shares 
made  in  good  faith  by  the  board  of  directors  in  accordance 
;■  .  with  generally  accepted  accounting  principles  shall  be 
conclusive.  For  the  purpose  of  this  definition,  a  dividend 
is  deemed  paid  if  it  has  been  declared  and  funds  for  its 
payment  have  been  set  aside. 

(7)  'Effective  date  of  notice'  is  defined  in  G.S.  55-1-41. 

(8)  Reserved  for  future  codification  purposes. 

(9)  'Entity'  includes  (without  limiting  the  meaning  of  such 
term  in  Article  9)  corporation  and  foreign  corporation; 
nonprofit  corporation:  professional  corporation;  profit  and 
nonprofit  unincorporated  association;  business  trust, 
estate,  partnership,  trust,  and  two  or  more  persons  having 
a  joint  or  common  economic  interest;  and  state,  United 
States,  and  foreign  government. 

(10)  'Foreign  corporation'  means  a  corporation  for  profit  or  a 
corporation  having  capital  stock  incorporated  under  a  law 
other  than  the  law  of  this  State. 

(11)  'Governmental  subdivision'  includes  authority,  county, 
district,  and  municipality. 

(12)  'Includes'  means  a  partial  definition. 

(13)  'Individual'  denotes  a  natural  person  legally  competent  to 
act  and  also  includes  the  estate  of  an  incompetent  or 
deceased  individual. 

(13a)  An  item  is  'mailed"  when  it  is  deposited  in  the  United 
States  mail  with  postage  thereon  prepaid  and  correctly 
addressed.       When    a   corporation    mails    an    item    to    a 
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shareholder,  'correctly  addressed'  means  addressed  to  the 
shareholder's  address  as  shown  in  the  corporation's 
current  record  of  shareholders. 

(14)  'Means'  denotes  an  exhaustive  definition. 

(14a)  'Merger'  as  used  in  Article  9  includes  a  'share  exchange' 
as  used  in  Article  1 1 . 

(15)  'Notice'  includes  demand  and  is  defined  in  G.S.  55-1-41. 

(16)  'Person'  includes  individual  and  entity. 

(17)  'Principal  office'  means  the  office  (in  or  out  of  this  State) 
so  designated  in  the  annual  report  where  the  principal 
executive  offices  of  a  domestic  or  foreign  corporation  are 
located. 

(18)  'Proceeding'  includes  civil  suit  and  criminal, 
administrative,  and  investigatory  action. 

(18a)  'Public  corporation'  means  any  corporation  that  has  a 
class  of  shares  registered  under  Section  12  of  the 
Securities  Exchange  Act  of  1934.  as  amended  (15  U.S.C. 
§781). 

(19)  'Record  date'  means  the  date  established  under  Article  6 
or  7  on  which  a  corporation  determines  the  identity  of  its 
shareholders  for  purposes  of  this  act. 

(20)  'Secretary'  means  the  corporate  officer  to  whom  the  board 
of  directors  has  delegated  responsibility  under  G.S. 
55.8-40(c)  for  custody  of  the  minutes  of  the  meetings  of 
the  board  of  directors  and  of  the  shareholders  and  for 
authenticating  records  of  the  corporation. 

(21)  'Shares'  means  the  units  into  which  the  proprietary 
interests  in  a  corporation  are  divided. 

(22)  'Shareholder'  means  the  person  in  whose  name  shares  are 
registered  in  the  records  of  a  corporation  or  the  beneficial 
owner  of  shares  to  the  extent  of  the  rights  granted  by  a 
nominee  certificate  on  file  with  a  corporation. 

(23)  'State',  when  referring  to  a  part  of  the  United  States, 
includes  a  state  and  commonwealth  (and  their  agencies 
and  governmental  subdivisions)  and  a  territory  and  insular 
possession  (and  their  agencies  and  governmental 
subdivisions)  of  the  United  States. 

(24)  'Subscriber'  means  a  person  who  subscribes  for  shares  in 
a  corporation,  whether  before  or  after  incorporation. 

(25)  'United  States'  includes  district,  authority,  bureau, 
commission,  department,  and  any  other  agency  of  the 
United  States. 

(26)  'Voting  group'  means  all  shares  of  one  or  more  classes  or 
series  that  under  the  articles  of  incorporation  or  this  act 
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are  entitled  to  vote  and  be  counted  together  collectively  on 
a  matter  at  a  meeting  of  shareholders.    All  shares  entitled 
by  the  articles  of  incorporation  or  this  act  to  vote  generally 
on  the  matter  are  for  that  purpose  a  single  voting  group. 
"§55-/ -4/.    Notice. 

(a)  Notice  under  this  act  shall  be  in  writing  unless  oral  notice  is 
authorized  in  the  corporation's  articles  of  incorporation  or  bylaws. 

(b)  Notice  may  be  communicated  in  person;  by  telephone, 
telegraph,  teletype,  or  other  form  of  wire  or  wireless  communication, 
or  by  facsimile  transmission;  or  by  mail  or  private  carrier.  If  these 
forms  of  personal  notice  are  impracticable  as  to  one  or  more  persons, 
notice  may  be  communicated  to  such  persons  by  publishing  notice  in  a 
newspaper  in  the  county  wherein  the  corporation  has  its  principal 
place  of  business  in  the  State,  or  if  it  has  no  principal  place  of 
business  in  the  State,  the  county  wherein  it  has  its  registered  office;  or 
by  radio,  television,  or  other  form  of  public  broadcast  communication. 

(c)  Written  notice  by  a  domestic  or  foreign  corporation  to  its 
shareholder  is  effective  when  deposited  in  the  United  States  mail  with 
postage  thereon  prepaid  and  correctly  addressed  to  the  shareholder's 
address  shown  in  the  corporation's  current  record  of  shareholders. 

(d)  Written  notice  to  a  domestic  or  foreign  corporation  (authorized 
to  transact  business  in  this  State)  may  be  addressed  to  its  registered 
agent  at  its  registered  office  or  to  the  corporation  or  its  secretary  at  its 
principal  office  shown  in  its  most  recent  annual  report  on  file  in  the 
office  of  the  Secretary  of  State  or.  in  the  case  of  a  foreign  corporation 
that  has  not  yet  delivered  an  annual  report,  in  its  application  for  a 
certificate  of  authority. 

(e)  Except  as  provided  in  subsection  (c),  written  notice  is  effective 
at  the  earliest  of  the  following: 

(1)  When  received;  '^  - 

(2)  Five  days  after  its  deposit  in  the  United  States  mail,  as 
evidenced  by  the  postmark,  if  mailed  with  postage  thereon 
prepaid  and  correctly  addressed; 

(3)  On  the  date  shown  on  the  return  receipt,  if  sent  by 
registered  or  certified  mail,  return  receipt  requested,  and  the 
receipt  is  signed  by  or  on  behalf  of  the  addressee. 

(f)  Oral  notice  is  effective  when  actually  communicated  to  the 
person  entitled  thereto. 

(g)  If   this    act    prescribes    notice    requirements    for    particular 
circumstances,  those  requirements  govern.    If  articles  of  incorporation 
or   bylaws   prescribe   notice   requirements   not   inconsistent  with   this 
section  or  other  provisions  of  this  act.  those  requirements  govern. 
"^55-1-42.    Number  of  shareholders. 

(a)       For    purposes    of   this    act.    the    following    identified    as    a 
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shareholder     in     a    corporation's     current     record    of    shareholders 
constitutes  one  shareholder: 

(1)  All  co-owners  of  the  same  shares; 

(2)  A  corporation,  partnership,  trust,  estate,  or  other  entity; 

(3)  The  trustees,  guardians,  custodians,  or  other  fiduciaries  of  a 
single  trust,  estate,  or  account. 

(b)  For  purposes  of  this  act.  shareholdings  registered  in 
substantially  similar  names  constitute  one  shareholder  if  it  is 
reasonable  to  believe  that  the  names  represent  the  same  person. 

"ARTICLE  2. 
"Incorporation. 
"  ^  55-2-01 .    Incorporators. 

One  or  more  persons  may  act  as  the  incorporator  or  incorporators 
of  a  corporation  by  delivering  articles  of  incorporation  to  the  Secretary 
of  State  for  filing. 
"^55-2-02.    Articles  of  incorporation. 

(a)  The  articles  of  incorporation  must  set  forth: 

(1)  A  corporate  name  for  the  corporation  that  satisfies  the 
requirements  of  G.S.  55-4-01; 

(2)  The  number  of  shares  the  corporation  is  authorized  to  issue 
and  any  other  information  required  by  G.S.  55-6-01; 

(3)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  the  corporation's  initial  registered 
office,  the  county  in  which  the  initial  registered  office  is 
located,  and  the  name  of  the  corporation's  initial  registered 
agent  at  that  address;  and 

(4)  The  name  and  address  of  each  incorporator. 

(b)  The  articles  of  incorporation  may  set  forth  any  provision  that 
under  this  act  is  required  or  permitted  to  be  set  forth  in  the  bylaws, 
and  may  also  set  forth: 

(1)  The  names  and  addresses  of  the  individuals  who  are  to  serve 
as  the  initial  directors; 

(2)  Provisions  not  inconsistent  with  law  regarding  (i)  the 
purpose  or  purposes  for  which  the  corporation  is  organized; 
(ii)  managing  the  business  and  regulating  the  affairs  of  the 
corporation;  (iii)  defining,  limiting,  and  regulating  the 
powers  of  the  corporation,  its  board  of  directors,  and 
shareholders;  (iv)  a  par  value  for  authorized  shares  or 
classes  of  shares;  (v)  the  imposition  of  personal  liability  on 
shareholders  for  the  debts  of  the  corporation  to  a  specified 
extent  and  upon  specified  conditions:  (vi)  any  limitation  on 
the  duration  of  the  corporation;  and 

(3)  A  provision  limiting  or  eliminating  the  personal  liability  of 
each  director  arising  out  of  an  action  whether  by  or  in  the 

575 


CHAPTER  265  Session  Laws  -  1989 

,  right  of  the  corporation  or  otherwise  for  monetary  damages 
for  breach  of  any  duty  as  a  director.  No  such  provision 
shall  be  effective  with  respect  to  (i)  acts  or  omissions  that  the 
director  at  the  time  of  such  breach  knew  or  believed  were 
-  .  ,  clearly  in  conflict  with  the  best  interests  of  the  corporation, 
(ii)  any  liability  under  G.S.  55-8-33.  (iii)  any  transaction 
V  from  which  the  director  derived  an  improper  personal 
benefit,  or  (iv)  acts  or  omissions  occurring  prior  to  the  date 
the  provisions  became  effective.  As  used  herein,  the  term 
'improper  personal  benefit'  does  not  include  a  director's 
reasonable  compensation  or  other  reasonable  incidental 
benefit  for  or  on  account  of  his  service  as  a  director,  officer, 
employee,  independent  contractor,  attorney,  or  consultant  of 
the  corporation.  A  provision  permitted  by  this  act  in  the 
articles  of  incorporation,  bylaws,  or  a  contract  or  resolution 
indemnifying  or  agreeing  to  indemnify  a  director  against 
personal  liability  shall  be  fully  effective  whether  or  not  there 
is  a  provision  in  the  articles  of  incorporation  limiting  or 
eliminating  personal  liability, 
(c)     The  articles  of  incorporation   need   not  set  forth   any  of  the 

corporate  powers  enumerated  in  this  act. 

"  §  55-2-03.    Incorporation. 

(a)  Unless  a  delayed  effective  date  is  specified,  the  corporate 
existence  begins  when  the  articles  of  incorporation  are  filed. 

(b)  The  Secretary  of  State's  filing  of  the  articles  of  incorporation  is 
conclusive  proof  that  the  incorporators  satisfied  all  conditions 
precedent  to  incorporation  except  in  a  proceeding  by  the  State  to 
cancel  or  revoke  the  incorporation  or  involuntarily  dissolve  the 
corporation. 

(c)  No  provision  in  this  act  or  any  prior  act  shall  be  construed  to 
require  that  a  corporation  have  more  than  one  shareholder. 

"§  55-2-04.    Reserved  for  future  codification  purposes. 
"§  55-2-05.    Organization  of  corporation.  .  '.  ' 

(a)  After  incorporation: 

(1)  If  initial  directors  are  named  in  the  articles  of  incorporation, 
the  initial  directors  shall  hold  an  organizational  meeting  at 
the    call    of   a    majority   of  the    directors    to   complete    the 

,  organization    of    the    corporation    by    appointing    officers, 

adopting  bylaws,  and  carrying  on  any  other  business  brought 
before  the  meeting: 

(2)  If  initial  directors  are  not  named  in  the  articles,  the 
incorporator  or  incorporators  shall  hold  an  organizational 
meeting  at  the  call  of  a  majority  of  the  incorporators:  (i)  to 
elect     directors     and     complete     the     organization     of    the 
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corporation;  or  (ii)  to  elect  a  board  of  directors  who  shall 
complete  the  organization  of  the  corporation. 

(b)  Action  required  or  permitted  by  this  act  to  be  taken  by 
incorporators  at  an  organizational  meeting  may  be  taken  without  a 
meeting  if  the  action  taken  is  evidenced  by  one  or  more  written 
consents  describing  the  action  taken  and  signed  by  each  incorporator. 
If  the  incorporators  act  at  a  meeting,  the  notice  and  procedural 
provisions  of  G.S.  55-8-22,  55-8-23.  and  55-8-24  shall  apply. 

(c)  An  organizational  meeting  may  be  held  in  or  out  of  this  State. 
"  §  55-2-06.    Bylaws. 

(a)  The  incorporators  or  board  of  directors  of  a  corporation  shall 
adopt  initial  bylaws  for  the  corporation. 

(b)  The  bylaws  of  a  corporation  may  contain  any  provision  for 
managing  the  business  and  regulating  the  affairs  of  the  corporation 
that  is  not  inconsistent  with  law  or  the  articles  of  incorporation. 

"  §  55-2-07.    Emergency  bylaws. 

(a)  Unless  the  articles  of  incorporation  provide  otherwise,  the 
board  of  directors  of  a  corporation  may  adopt  bylaws  to  be  effective 
only  in  an  emergency  defined  in  subsection  (d).  The  emergency 
bylaws,  which  are  subject  to  amendment  or  repeal  by  the 
shareholders,  may  make  all  provisions  necessary  for  managing  the 
corporation  during  the  emergency,  including: 

(1)  Procedures  for  calling  a  meeting  of  the  board  of  directors; 

(2)  Quorum  requirements  for  the  meeting;  and 

(3)  Designation  of  additional  or  substitute  directors. 

(b)  All  provisions  of  the  regular  bylaws  consistent  with  the 
emergency  bylaws  remain  effective  during  the  emergency.  The 
emergency  bylaws  are  not  effective  after  the  emergency  ends. 

(c)  Corporate  action  taken  in  good  faith  in  accordance  with  the 
emergency  bylaws  binds  the  corporation  and  the  fact  that  the  action 
was  taken  by  special  procedures  may  not  be  used  to  impose  liability  on 
a  corporate  director,  officer,  employee,  or  agent. 

(d)  An  emergency  exists  for  purposes  of  this  section  if  a  quorum  of 
the  corporation's  directors  cannot  readily  be  assembled  because  of 
some  catastrophic  event. 

"ARTICLE  3. 
"Purposes  and  powers. 
"§  55-3-01.    Purposes. 

(a)  Every  corporation  incorporated  under  this  act  has  the  purpose 
of  engaging  in  any  lawful  business  unless  a  more  limited  purpose  is 
set  forth  in  its  articles  of  incorporation. 

(b)  A  corporation  engaging  in  a  business  that  is  subject  to 
regulation  under  another  statute  of  this  State  may  incorporate  under 
this  act  only  if  permitted  by.  and  subject  to  all  limitations  of.  the  other 
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statute.  . .    ,y  .,,;.„ .  ,.,.  '  i,cj)>^-  ^  ■  V  -  . 

"  §  55-3-02.    General  powers. 

(a)  Unless  its  articles  of  incorporation  or  this  act  provide 
otherwise,  every  corporation  has  perpetual  duration  and  succession  in 
its  corporate  name  and  has  the  same  powers  as  an  individual  to  do  all 
things  necessary  or  convenient  to  carry  out  its  business  and  affairs, 
including  without  limitation  power: 

(1)  To  sue  and  be  sued,  complain  and  defend  in  its  corporate 
name; 

(2)  To  have  a  corporate  seal,  which  may  be  altered  at  will,  and 
^  to  use  it.  or  a  facsimile  of  it.  by  impressing  or  affixing  it  or 

in  any  other  manner  reproducing  it; 

(3)  To  make  and  amend  bylaws,  not  inconsistent  with  its 
articles  of  incorporation  or  with  the  laws  of  this  State,  for 
managing  the  business  and  regulating  the  affairs  of  the 
corporation; 

(4)  To  purchase,  receive,  lease,  or  otherwise  acquire,  and 
own.  hold,  improve,  use,  and  otherwise  deal  with,  real  or 
personal  property,  or  any  legal  or  equitable  interest  in 
property,  wherever  located; 

(5)  To  sell,  convey,  mortgage,  pledge,  lease,  exchange,  and 
otherwise  dispose  of  all  or  any  part  of  its  property; 

(6)  To  purchase,  receive,  subscribe  for.  or  otherwise  acquire; 
own.  hold,  vote,  use,  sell,  mortgage,  lend,  pledge,  or 
otherwise  dispose  of;  and  deal  in  and  with  shares  or  other 
interests  in,  or  obligations  of.  any  other  entity; 

(7)  To  make  contracts  and  guarantees,  incur  liabilities,  borrow 
money,  issue  its  notes,  bonds,  and  other  obligations  (which 
may  be  convertible  into  or  include  the  option  to  purchase 
other  securities  of  the  corporation),  and  secure  any  of  its 

,  '     obligations  by  mortgage  or  pledge  of  any  of  its  property, 

franchises,  or  income; 

(8)  To  lend  money,  invest  and  reinvest  its  funds,  and  receive 
and  hold  real  and  personal  property  as  security  for 
repayment; 

(9)  To  be  a  promoter,  partner,  member,  associate,  or  manager 
of  any  partnership,  joint  venture,  trust,  or  other  entity; 

(10)  To  conduct  its  business,  locate  offices,  and  exercise  the 
powers  granted  by  this  act  within  or  without  this  State; 

(11)  To    elect   or    appoint   directors,    officers,    employees,    and 
(  agents    of  the   corporation,    define   their   duties,    fix   their 

compensation,  and  lend  them  money  and  credit: 

(12)  To  pay  pensions  and  establish  pension  plans,  pension 
trusts,  profit  sharing  plans,  stock  bonus  plans,  stock  option 

578 


Session  Laws  -  1989  CHAPTER  265 

plans,  and  other  benefit  or  incentive  plans  for  any  or  all  of 
its  current  or  former  directors,  officers,  employees,  and 
agents; 

(13)  To  make  donations  for  the  public  welfare  or  for  charitable, 
religious,  cultural,  scientific,  or  educational  purposes; 

(14)  To  transact  any  lawful  business  that  will  aid  governmental 
policy; 

(15)  To  make  payments  or  donations,  or  do  any  other  act,  not 
inconsistent  with  law.  that  furthers  the  business  and  affairs 
of  the  corporation;  and 

(16)  To  provide  insurance  for  its  benefit  on  the  life  or  physical 
or  mental  ability  of  any  of  its  directors,  officers  or 
employees  or  on  the  life  or  physical  or  mental  ability  of 
any  security  holder  for  the  purpose  of  acquiring  at  his 
death  or  disability  its  securities  owned  by  such  security 
holder,  and  for  these  purposes  the  corporation  is  deemed  to 
have  an  insurable  interest  in  its  directors,  officers, 
employees,  or  security  holders;  and  to  provide  insurance 
for  its  benefit  on  the  life  or  physical  or  mental  ability  of 
any  other  person  in  whom  it  has  an  insurable  interest. 

(b)      It   shall    not    be    necessary   to   set   forth    in    the   articles    of 
incorporation  any  of  the  powers  enumerated  in  this  section. 
"  §  55-3-03.    Emergency  powers. 

(a)  In  anticipation  of  or  during  an  emergency  defined  in  subsection 
(d),  the  board  of  directors  of  a  corporation  may: 

(1)  Modify  lines  of  succession  to  accommodate  the  incapacity  of 
any  director,  officer,  employee,  or  agent;  and 

(2)  Relocate  the  principal  office,  designate  alternative  principal 
offices  or  regional  offices,  or  authorize  the  officers  to  do  so. 

(b)  During  an  emergency  defined  in  subsection  (d),  unless 
emergency  bylaws  provide  otherwise: 

(1)  Notice  of  a  meeting  of  the  board  of  directors  need  be  given 
only  to  those  directors  whom  it  is  practicable  to  reach  and 
may  be  given  in  any  practicable  manner,  including  by 
publication  and  radio;  and 

(2)  One  or  more  officers  of  the  corporation  present  at  a  meeting 
of  the  board  of  directors  may  be  deemed  to  be  directors  for 
the  meeting,  in  order  of  rank  and  within  the  same  rank  in 
order  of  seniority,  as  necessary  to  achieve  a  quorum. 

(c)  Corporate  action  taken  in  good  faith  during  an  emergency 
under  this  section  to  further  the  ordinary  business  affairs  of  the 
corporation  binds  the  corporation  and  the  fact  that  said  action  is  taken 
by  special  procedures  may  not  be  used  to  impose  liability  on  a 
corporate  director,  officer,  employee,  or  agent. 
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(d)    An  emergency  exists  for  purposes  of  this  section  if  a  quorum  of 
the  corporation's  directors  cannot  readily  be  assembled  because  of 
some  catastrophic  event. 
"  §  55-3-04.    Ultra  vires. 

(a)  Except  as  provided  in  subsection  (b).  the  validity  of  corporate 
action  may  not  be  challenged  on  the  ground  that  the  corporation  lacks 
or  lacked  power  to  act. 

(b)  A  corporation's  power  to  act  may  be  challenged: 

(1)  In  a  proceeding  by  a  shareholder  against  the  corporation  to 
enjoin  the  act: 

(2)  In  a  proceeding  by  the  corporation,  directly,  derivatively,  or 
through  a  receiver,  trustee,  or  other  legal  representative, 
against  an  incumbent  or  former  director,  officer,  employee, 
or  agent  of  the  corporation;  or 

(3)  In  a  proceeding  by  the  Attorney  General  under  G.S. 
55-14-30. 

(c)  In  a  shareholder's  proceeding  under  subsection  (b)(1)  to  enjoin 
an  unauthorized  corporate  act.  the  court  may  enjoin  or  set  aside  the 
act,  if  equitable  and  if  all  affected  persons  are  parties  to  the 
proceeding,  and  may  award  damages  for  loss  (other  than  anticipated 
profits)  suffered  by  the  corporation  or  another  party  because  of 
enjoining  the  unauthorized  act. 

"  §  55-3-05.    Exercise  of  corporate  franchises  not  granted. 

The  Attorney  General  may  upon  his  own  information  or  upon 
complaint  of  a  private  party  bring  an  action  in  the  name  of  the  State  to 
restrain  any  person  from  exercising  corporate  franchises  not  granted. 

"ARTICLE  4. 
"Name. 
"  ^  55-4-01 .    Corporate  name.  ' 

(a)  A  corporate  name:  ' 

(1)  Must  contain  the  word  'corporation',  'incorporated', 
'company',  or  'limited',  or  the  abbreviation  'corp.',  'inc.', 
'CO.',  or  'ltd.':  and 

(2)  May  not  contain  language  stating  or  implying  that  the 
corporation  is  organized  for  a  purpose  other  than  that 
permitted  by  G.S.  55-3-01  and  its  articles  of  incorporation. 

(b)  Except  as  authorized  by  subsection  (c).  a  corporate  name  must 
be  distinguishable  upon  the  records  of  the  Secretary  of  State  from: 

(1)  The  corporate  name  of  a  corporation  incorporated  or 
authorized  to  transact  business  in  this  State; 

(2)  A  corporate  name  reserved  or  registered  under  G.S.  55-4-02 
or  G.S.  55-4-03; 

(3)  The  fictitious  name  adopted  by  a  foreign  corporation 
authorized  to  transact  business  in  this  State  because  its  real 
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name  is  unavailable;  and 
(4)    The  corporate  name  of  a  nonprofit  corporation  incorporated 
or  authorized  to  transact  business  in  this  State. 

(c)  A  corporation  may  apply  to  the  Secretary  of  State  for 
authorization  to  use  a  name  that  is  not  distinguishable  upon  his 
records  from  one  or  more  of  the  names  described  in  subsection  (b). 
The  Secretary  of  State  shall  authorize  use  of  the  name  applied  for  if: 

(1)  The  other  corporation  consents  to  the  use  in  writing  and 
submits  an  undertaking  in  form  satisfactory  to  the  Secretary 
of  State  to  change  its  name  to  a  name  that  is  distinguishable 
upon  the  records  of  the  Secretary  of  State  from  the  name  of 
the  applying  corporation:  or 

(2)  The  applicant  delivers  to  the  Secretary  of  State  a  certified 
copy  of  the  final  judgment  of  a  court  of  competent 
jurisdiction  establishing  the  applicant's  right  to  use  the  name 
applied  for  in  this  State. 

(d)  Reserved  for  future  codification  purposes. 

(e)  The  use  of  assumed  names  or  fictitious  names,  as  provided  for 
in  Chapter  66.  is  not  affected  by  this  act. 

(0  Neither  the  reservation  or  registration  of  a  corporate  name  nor 
the  incorporation  of  any  domestic  corporation  shall  authorize  the  use 
in  this  State  of  a  corporate  name  in  violation  of  the  rights  of  any  third 
party  under  the  federal  trademark  act.  the  trademark  act  of  this  State, 
or  other  statutory  or  common  law.  or  be  a  defense  to  an  action  for 
violation  of  any  such  rights. 

(g)    The  name  of  a  corporation  dissolved  under  Article  14  may  not 
be  used  by  another  corporation  until  the  expiration  of  two  years  after 
the  effective  date  of  the  dissolution  unless  the  dissolved  corporation 
consents  in  writing  to  the  use. 
"^55-4-02.    Reseived  name. 

(a)  A  person  may  reserve  the  exclusive  use  of  a  corporate  name, 
including  a  fictitious  name  for  a  foreign  corporation  whose  corporate 
name  is  not  available,  by  filing  an  application  with  the  Secretary  of 
State.  The  application  must  set  forth  the  name  and  address  of  the 
applicant  and  the  name  proposed  to  be  reserved.  If  the  Secretary  of 
State  finds  that  the  corporate  name  applied  for  is  available,  he  shall 
reserve  the  name  for  the  applicant's  exclusive  use  for  a  nonrenewable 
120-day  period. 

(b)  The  owner  of  a  reserved  corporate  name  may  transfer  the 
reservation  to  another  person  by  filing  with  the  Secretary  of  State  a 
signed  notice  of  the  transfer  that  states  the  name  and  address  of  the 
transferee. 

(c)  Any  person  acquiring  the  goodwill  of  a  domestic  corporation  or 
of  a  foreign  corporation  authorized  to  transact  business  in  this  State 
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may,  on  furnishing  the  Secretary  of  State  satisfactory  evidence  of  such 
acquisition,  reserve  the  exclusive  right  to  the  corporate  name  of  the 
said  corporation  for  a  period  of  10  years.  >  i-     .-. 

"  §  55-4-03.    Registered  name. 

(a)  A  foreign  corporation  may  register  its  corporate  name,  or  its 
corporate  name  with  any  addition  required  by  G.S.  55-15-06.  if  the 
name  is  distinguishable  upon  the  records  of  the  Secretary  of  State 
from  the  corporate  names  that  are  not  available  under  G.S.  55-4-0 1(b) 
(3). 

(b)  A  foreign  corporation  registers  its  corporate  name,  or  its 
corporate  name  with  any  addition  required  by  G.S.  55-15-06,  by  filing 
with  the  Secretary  of  State  an  application: 

.  (1)  Setting  forth  its  corporate  name,  or  its  corporate  name  with 
any  addition  required  by  G.S.  55-15-06.  the  state  or  country 
and  date  of  its  incorporation,  and  a  brief  description  of  the 
nature  of  the  business  in  which  it  is  engaged;  and 
(2)  Accompanied  by  a  certificate  of  existence  (or  a  document  of 
a  similar  import)  from  the  state  or  country  of  incorporation. 

(c)  The  name  is  registered  for  the  applicant's  exclusive  use  upon 
the  effective  date  of  the  application  and  until  the  end  of  the  calendar 
year  in  which  it  became  effective. 

(d)  A  foreign  corporation  whose  registration  is  effective  may  renew 
it  for  successive  years  by  filing  with  the  Secretary  of  State  a  renewal 
application,  which  complies  with  the  requirements  of  subsection  (b), 
between  October  1  and  December  31  of  the  preceding  year.  The 
renewal  application  renews  the  registration  for  the  following  calendar 
year.  Any  renewal  application  filed  after  the  expiration  of  the 
registration  shall  be  treated  as  a  new  application  for  registration. 

(e)  A  foreign  corporation  whose  registration  is  effective  may 
thereafter  qualify  as  a  foreign  corporation  under  that  name  or  consent 
in  writing  to  the  use  of  that  name  by  a  corporation  thereafter 
incorporated  under  this  act  or  by  another  foreign  corporation 
thereafter  authorized  to  transact  business  in  this  State.  The 
registration  terminates  when  the  domestic  corporation  is  incorporated 
or  the  foreign  corporation  qualifies  or  consents  to  the  qualification  of 
another  foreign  corporation  under  the  registered  name. 

"  §  55-4-04.  Reserved  and  registered  names,  powers  of  the  Secretary  of 
State. 

The  Secretary  of  State  may  revoke  any  reservation  or  registration  of 
a  corporate  name  if  he  finds,  upon  a  hearing  not  less  than  20  days 
after  written  notice  has  been  sent  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  person  or  corporation  who  made  the 
reservation  or  registration,  that  the  application  thereof  or  any  transfer 
thereof  was  not  made  in  good  faith  or  that  any  statement  contained  in 
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the  application   for   reservation   or   registration  was  false  when  such 
application  was  filed  or  has  thereafter  become  false. 
"  §  55-4-05.    Real  property  records. 

(a)  Whenever  the  name  of  any  domestic  or  foreign  corporation 
holding  title  to  real  property  in  this  State  is  changed  upon  amendment 
to  the  articles  of  incorporation  or  whenever  title  to  real  property  in 
this  State  is  transferred  by  operation  of  law  upon  merger  of  two  or 
more  corporations,  a  certificate  reciting  such  change  or  transfer  shall 
be  recorded  in  the  office  of  the  register  of  deeds  of  the  county  where 
the  property  lies,  or  if  the  propert}'  is  located  in  more  than  one 
county,  then  in  each  county  where  any  portion  of  the  property  lies. 

(b)  The  Secretary  of  State  shall  adopt  uniform  certificates  to  be 
furnished  for  registration  in  accordance  with  this  section.  If  the 
corporation  involved  is  not  a  domestic  corporation  or  a  foreign 
corporation  authorized  to  do  business  in  this  State,  a  similar  certificate 
by  any  competent  authority  of  the  jurisdiction  of  incorporation  may  be 
registered  in  accordance  with  this  section. 

(c)  The  certificate  required  by  this  section  shall  be  recorded  by  the 
register  of  deeds  in  the  same  manner  as  deeds,  and  for  the  same  fees, 
but  no  formalities  as  to  acknowledgement,  probate,  or  approval  by  any 
other  officer  shall  be  required.  The  former  name  of  the  corporation 
holding  title  to  the  real  property  before  the  amendment  or  merger 
shall  appear  in  the  'Grantor'  index,  and  the  amended  name  of  the 
corporation  holding  title  to  the  real  property  by  virtue  of  the 
amendment  or    merger  shall  appear  in  the  'Grantee'  index. 

"ARTICLE  5. 
"Office  and  Agent. 
"  §  55-5-01 .    Registered  office  and  registered  agent. 

(a)  Each  corporation  must  continuously  maintain  in  this  State: 

(1)  A  registered  office  that  may  be  the  same  as  any  of  its  places 
of  business;  and 

(2)  A  registered  agent,  who  shall  be  (i)  an  individual  who 
resides  in  this  State  and  whose  business  office  is  identical 
with  the  registered  office;  (ii)  a  domestic  corporation  or 
nonprofit  domestic  corporation  whose  business  office  is 
identical  with  the  registered  office;  or  (iii)  a  foreign 
corporation  or  nonprofit  foreign  corporation  authorized  to 
transact  business  in  this  State  whose  business  office  is 
identical  with  the  registered  office. 

(b)  The  sole  duty  of  the  registered  agent  to  the  corporation  is  to 
forward  to  the  corporation  at  its  last  known  address  any  notice, 
process,  or  demand  that  is  served  on  the  registered  agent. 

"  §  55-5-02.    CJiange  of  registered  office  or  registered  agent. 

(a)     A  corporation   may  change  its  registered  office  or  registered 
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agent  by  delivering  to  the  Secretary  of  State  for  filing  a  statement  of 
change  that  sets  forth: 

(1)  The  name  of  the  corporation; 

(2)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  the  corporation's  current  registered 
office,  and  the  county  in  which  it  is  located; 

N     (3)    If  the  address  of  the  corporation's  registered  office  is  to  be 
..  •    ;;    changed,    the    street   address,    and    the    mailing   address    if 
different   from    the    street   address,    of  the    new    registered 
office,  and  the  county  in  which  it  is  located; 

(4)  The  name  of  its  current  registered  agent; 

(5)  If  the  current  registered  agent  is  to  be  changed,  the  name  of 
the  new  registered  agent  and  the  new  agent's  written  consent 
(either  on  the  statement  or  attached  to  it)  to  the  appointment; 
and 

(6)  That  after  the  change  or  changes  are  made,  the  addresses  of 
its  registered  office  and  the  business  office  of  its  registered 
agent  will  be  identical. 

(b)  If  a  registered  agent  changes  the  address  of  his  business  office, 
he  may  change  the  address  of  the  registered  office  of  any  corporation 
for  which  he  is  the  registered  agent  by  notifying  the  corporation  in 
writing  of  the  change  and  signing  (either  manually  or  in  facsimile) 
and  delivering  to  the  Secretary  of  State  for  filing  a  statement  that 
complies  with  the  requirements  of  subsection  (a)  and  recites  that  the 
corporation  has  been  notified  of  the  change. 
"§  55-5-03.    Resignation  of  registered  agent. 

(a)  A  registered  agent  may  resign  his  agency  appointment  by 
signing  and  filing  with  the  Secretary  of  State  the  signed  original  and 
two  exact  or  conformed  copies  of  a  statement  of  resignation  which  may 
include  a  statement  that  the  registered  office  is  also  discontinued.  The 
statement  must  be  accompanied  by  a  certification  from  the  registered 
agent  that  he  has  mailed  or  delivered  to  the  corporation  at  its  last 
known  address  written  notice  of  this  resignation.  Such  certification 
shall  include  the  name  and  title  of  the  officer  notified,  if  any,  and  the 
address  to  which  the  notice  was  mailed  or  delivered. 

(b)  After  filing  the  statement  the  Secretary  of  State  shall  mail  one 
copy  to  the  registered  office  (if  not  discontinued)  and  the  other  copy  to 
the  corporation  at  its  principal  office  shown  in  its  most  recent  annual 
report. 

(c)  The  agency  appointment  is  terminated,  and  the  registered  office 
discontinued  if  so  provided,  on  the  31st  day  after  the  date  on  which 
the  statement  was  filed. 

"  §  55-5-04.    Sen'ice  on  corporation. 

(a)    A  corporation's  registered  agent  is  an  agent  of  the  corporation 
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for  service  of  process,  notice  or  demand  required  or  permitted  by  law 
to  be  served  on  the  corporation. 

(b)  Whenever  a  corporation  shall  fail  to  appoint  or  maintain  a 
registered  agent  in  this  State,  or  whenever  its  registered  agent  cannot 
with  due  diligence  be  found  at  the  registered  office,  then  the  Secretary 
of  State  shall  be  an  agent  of  such  corporation  upon  whom  any  such 
process,  notice  or  demand  may  be  served.  Service  on  the  Secretary  of 
State  of  any  such  process,  notice  or  demand  shall  be  made  by 
delivering  to  and  leaving  with  him  or  with  any  clerk  having  charge  of 
the  corporation  department  of  his  office,  duplicate  copies  of  such 
process,  notice  or  demand.  In  the  event  any  such  process,  notice  or 
demand  is  served  on  the  Secretary  of  State,  he  shall  immediately  mail 
one  of  the  copies  thereof,  by  registered  or  certified  mail,  return 
receipt  requested,  to  the  corporation  at  its  principal  office  shown  in  its 
most  recent  annual  report  or  in  any  subsequent  communication 
received  from  the  corporation  stating  the  current  mailing  address  of  its 
principal  office  or,  if  there  is  no  mailing  address  for  the  principal 
office  on  file,  to  the  corporation  at  its  registered  office.  Service  on  a 
corporation  under  this  subsection  shall  be  effective  for  all  purposes 
from  and  after  the  date  of  such  service  on  the  Secretary  of  State. 

(c)  The  Secretary  of  State  shall  keep  a  record  of  all  processes, 
notices  and  demands  served  upon  him  under  this  section  and  shall 
record  therein  the  time  of  such  service  and  his  action  with  reference 
thereto. 

(d)  Nothing  herein  contained  shall  limit  or  affect  the  right  to  serve 
any  process,  notice  or  demand  required  or  permitted  by  law  to  be 
served  upon  a  corporation  in  any  other  manner  now  or  hereafter 
permitted  by  law. 

"ARTICLE  6. 
"Shares  and  Distribution. 
"Part  1.    Shares. 
"^55-6-01.    Authorized  shares. 

(a)  The  articles  of  incorporation  must  prescribe  the  classes  of 
shares  and  the  number  of  shares  of  each  class  that  the  corporation  is 
authorized  to  issue.  If  more  than  one  class  of  shares  is  authorized, 
the  articles  of  incorporation  must  prescribe  a  distinguishing 
designation  for  each  class,  and,  prior  to  the  issuance  of  shares  of  a 
class,  the  preferences,  limitations,  and  relative  rights  of  that  class 
must  be  described  in  the  articles  of  incorporation.  All  shares  of  a 
class  must  have  preferences,  limitations,  and  relative  rights  identical 
with  those  of  other  shares  of  the  same  class  unless  the  articles  of 
incorporation  divide  a  class  into  series.  If  a  class  is  divided  into 
series,  all  the  shares  of  any  one  series  must  have  preferences, 
limitations,  and  relative  rights  identical  with  those  of  other  shares  of 
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the  same  series.  The  requirement  of  identical  rights  within  a  class 
shall  not  be  construed  to  conflict  with  any  special  voting  rights 
specified  elsewhere  in  this  act. 

(b)  Each  series  of  a  class  must  be  given  a  distinguishing 
designation. 

(c)  The  articles  of  incorporation  must  authorize 

(1)  One  or  more  classes  of  shares  that  together  have  unlimited 
voting  rights,  and 

(2)  One  or  more  classes  of  shares  (which  may  be  the  same  class 
or  classes  as  those  with  voting  rights)  that  together  are 
entitled  to  receive  the  net  assets  of  the  corporation  upon 
dissolution. 

(d)  The  articles  of  incorporation  may  authorize  one  or  more  classes 
or  series  within  a  class  of  shares  that: 

(1)  Have  special,  conditional,  or  limited  voting  rights,  or  no 
right  to  vote,  except  to  the  extent  prohibited  by  this  act; 

(2)  Are  redeemable  or  convertible  as  specified  in  the  articles  of 
incorporation  (i)  at  the  option  of  the  corporation,  the 
shareholder,  or  another  person  or  upon  the  occurrence  of  a 
designated  event;  (ii)  for  cash,  indebtedness,  securities,  or 
other  property;  (iii)  in  a  designated  amount  or  in  an  amount 
determined  in  accordance  with  a  designated  formula  or  by 
reference  to  extrinsic  data  or  events; 

(3)  Entitle  the  holders  to  distributions  calculated  in  any  manner, 
including  dividends  that  may  be  cumulative,  noncumulative, 
or  partially  cumulative; 

(4)  Have  preference  over  any  other  class  or  series  within  a  class 
of  shares  with  respect  to  distributions,  including  dividends 
and  distributions  upon  the  dissolution  of  the  corporation. 

(5)  Notwithstanding  the  provisions  of  (d)(3)  and  (4)  of  this 
section,  noncumulative  preferred  shares  of  a  class  or  series 
within  a  class  out  of  which  shares  were  initially  issued  after 

:.      June    30.    1957.    and    before    October    1.    1969.    shall    be 

:'  entitled  to  a  dividend  credit,  as  defined  in  this  act.  and  until 

such  dividend  credit  is  fully  discharged  no  dividend  shall  be 

paid  to  any  shares  that  are  subordinate  to  such  preferred 

shares  as  to  dividends. 

(e)  The  description  of  the  designations,  preferences,  limitations, 
and  relative  rights  in  subsection  (d)  is  not  exhaustive. 

"  §  55-6-02.    Terms  of  class  or  series  determined  by  board  of  directors. 

(a)  If  the  articles  of  incorporation  so  provide,  the  board  of  directors 
may  determine,  in  whole  or  part,  the  preferences,  limitations,  and 
relative  rights  (within  the  limits  set  forth  in  G.S.  55-6-01)  of  (1)  any 
class  of  shares  before  the  issuance  of  any  shares  of  that  class  or  (2) 
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one  or  more  series  within  a  class  before  the  issuance  of  any  shares  of 

that  series. 

(b)  Before  issuing  any  shares  of  a  class  or  series  created  under  this 
section,  the  corporation  must  deliver  to  the  Secretary  of  State  for  filing 
articles  of  amendment,  which  are  effective  without  shareholder  action, 
that  set  forth: 

(1)  The  name  of  the  corporation: 

(2)  The  text  of  the  amendment  determining  the  terms  of  the 
class  or  series  of  shares; 

(3)  The  date  it  was  adopted;  and 

-       (4)    A  statement  that  the  amendment  was  duly  adopted  by  the 

board  of  directors. 
"^55-6-03.    Issued  and  outsianding  shares. 

(a)  A  corporation  may  issue  the  number  of  shares  of  each  class  or 
series  authorized  by  the  articles  of  incorporation.  Shares  that  are 
issued  are  outstanding  shares  until  they  are  reacquired,  redeemed, 
converted,  or  cancelled. 

(b)  The  reacquisition.  redemption,  or  conversion  of  outstanding 
shares  is  subject  to  the  limitations  of  subsection  (c)  of  this  section  and 
to  G.S.  55-6-40. 

(c)  At  all  times  that  shares  of  the  corporation  are  outstanding,  there 
must  be  outstanding  one  or  more  shares  that  together  have  unlimited 
voting  rights  and  one  or  more  shares  that  together  are  entitled  to 
receive  the  net  assets  of  the  corporation  upon  dissolution. 

"  §  55-6-04.    Fractional  shares. 

(a)  A  corporation  may:  : 

(1)  Issue  fractions  of  a  share  or  pay  in  money  the  value  of 
fractions  of  a  share; 

(2)  Arrange  for  disposition  of  fractional  shares  by  the 
shareholders; 

(3)  Issue  scrip  in  registered  or  bearer  form  entitling  the  holder 
to  receive  a  full  share  upon  surrendering  enough  scrip  to 
equal  a  full  share. 

(b)  Each  certificate  representing  scrip  must  be  conspicuously 
labeled  'scrip'  and  must  contain  the  information  required  by  G.S. 
55-6-25(b). 

(c)  The  holder  of  a  fractional  share  is  entitled  to  exercise  the  rights 
of  a  shareholder,  including  the  right  to  vote,  to  receive  dividends,  and 
to  participate  in  the  assets  of  the  corporation  upon  liquidation.  The 
holder  of  scrip  is  not  entitled  to  any  of  these  rights  unless  the  scrip 
provides  for  them. 

(d)  The  board  of  directors  may  authorize  the  issuance  of  scrip 
subject  to  any  condition  considered  desirable,  including: 

(1)    That  the  scrip  will  become  void  if  not  exchanged  for  full 
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shares  before  a  specified  date;  and 
(2)    That  the  shares  for  which  the  scrip  is  exchangeable  may  be 
soid  and  the  proceeds  paid  to  the  scripholders. 

"Part  2.    Issuance  of  Shares.  ■       ^. 

"§5.5-6-20.    Subscription  for  shares  before  incorporation. 

(a)  A  subscription  for  shares  entered  into  before  incorporation  is 
irrevocable  for  six  months  unless  the  subscription  agreement  provides 
a  longer  or  shorter  period  or  all  the  subscribers  agree  to  revocation. 

(b)  The  board  of  directors  may  determine  the  payment  terms  of 
subscriptions  for  shares  that  were  entered  into  before  incorporation, 
unless  the  subscription  agreement  specifies  them.  A  call  for  payment 
by  the  board  of  directors  must  be  uniform  so  far  as  practicable  as  to 
all  shares  of  the  same  class  or  series,  unless  the  subscription 
agreement  specifies  otherwise. 

(c)  Shares  issued  pursuant  to  subscriptions  entered  into  before 
incorporation  are  fully  paid  and  nonassessable  when  the  corporation 
receives  the  consideration  specified  in  the  subscription  agreement. 

(d)  If  a  subscriber  defaults  in  payment  of  money  or  property  under 
a  subscription  agreement  entered  into  before  incorporation,  the 
corporation  may  collect  the  amount  owed  as  any  other  debt. 
Alternatively,  unless  the  subscription  agreement  provides  otherwise, 
the  corporation  may  rescind  the  agreement  and  may  sell  the  shares  if 
the  debt  remains  unpaid  more  than  20  days  after  the  corporation  sends 
written  demand  for  payment  to  the  subscriber. 

(e)  A  subscription  agreement  entered  into  after  incorporation  is  a 
contract  between  the  subscriber  and  the  corporation  subject  to  G.S. 
55-6-21. 

"  ^  55-6-21 .    Issuance  of  shores. 

(a)  The  powers  granted  in  this  section  to  the  board  of  directors 
may  be  reserved  to  the  shareholders  by  the  articles  of  incorporation. 

(b)  The  board  of  directors  may  authorize  shares  to  be  issued  for 
consideration  consisting  of  any  tangible  or  intangible  property  or 
benefit  to  the  corporation,  including  cash,  promissory  notes,  services 
performed,  contracts  for  services  to  be  performed,  or  other  securities 
of  the  corporation. 

(c)  Before  the  corporation  issues  shares,  the  board  of  directors 
must  determine  that  the  consideration  received  or  to  be  received  for 
shares  to  be  issued  is  adequate.  The  determination  by  the  board  of 
directors  as  to  the  adequacy  of  consideration  is  conclusive  as  to 
whether  the  shares  are  validly  issued,  fully  paid,  and  nonassessable. 

(d)  When  the  corporation  receives  the  consideration  for  which  the 
board  of  directors  authorized  the  issuance  of  shares,  the  shares  issued 
therefor  are  fully  paid  and  nonassessable. 

(e)  The   corporation    may   place   in   escrow   shares   issued   for  a 
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contract  for  future  services  or  benefits  or  to  a  promissory  note,  or 
make  other  arrangements  to  restrict  tlie  transfer  of  the  shares,  and 
may  credit  distributions  in  respect  of  the  shares  against  their  purchase 
price,  until  the  services  are  performed,  the  note  is  paid,  or  the  benefit 
received.  If  the  services  are  not  performed,  the  note  is  not  paid,  or 
the  benefits  are  not  received,  the  shares  escrowed  or  restricted  and  the 
distributions  credited  may  be  cancelled  in  whole  or  part. 
"^55-6-22.    Liabi lily  of  shareholders. 

(a)  A  purchaser  from  a  corporation  of  its  own  shares  is  not  liable 
to  the  corporation  or  its  creditors  with  respect  to  the  shares  except  to 
pay  the  consideration  for  which  the  shares  were  authorized  to  be 
issued  (G.S.  55-6-21)  or  specified  in  the  subscription  agreement  (G.S. 
55-6-20). 

(b)  Unless  otherwise  provided  in  the  articles  of  incorporation,  a 
shareholder  of  a  corporation  is  not  personally  liable  for  the  acts  or 
debts  of  the  corporation  except  that  he  may  become  personally  liable 
by  reason  of  his  own  acts  or  conduct. 

"  §  55-6-23.    Share  dividends. 

(a)  Unless  the  articles  of  incorporation  provide  otherwise,  shares 
may  be  issued  pro  rata  and  without  consideration  to  the  corporation's 
shareholders  or  to  the  shareholders  of  one  or  more  classes  or  series. 
An  issuance  of  shares  under  this  subsection  is  a  share  dividend. 

(b)  Shares  of  one  class  or  series  may  not  be  issued  as  a  share 
dividend  in  respect  of  shares  of  another  class  or  series  unless: 

(1)  The  articles  of  incorporation  so  authorize. 

(2)  There  are  no  outstanding  shares  of  the  class  or  series  to  be 
issued,  or 

(3)  A  majority  of  the  votes  entitled  to  be  cast  by  the  class  or 
series  to  be  issued  approve  the  issuance  of  not  more  than  a 
stated  number  of  shares  within  a  period  of  not  more  than 
one  year  after  such  authorization. 

(c)  If  the  board  of  directors  does  not  fix  the  record  date  for 
determining  shareholders  entitled  to  a  share  dividend,  it  is  the  date  the 
board  of  directors  authorizes  the  share  dividend. 

"  §  55-6-24.    Rights,  options,  and  warrants. 

(a)  A  corporation  may  issue  rights,  options,  or  warrants  for  the 
purchase  of  shares  of  the  corporation.  The  board  of  directors  shall 
determine  the  terms  upon  which  the  rights,  options,  or  warrants  are 
issued,  their  form  and  content,  and  the  consideration  for  which  the 
shares  are  to  be  issued. 

(b)  In  the  case  of  a  public  corporation,  the  terms  and  conditions  of 
such  rights,  options  or  warrants  may  include,  without  limitation, 
restrictions  or  conditions  that  preclude  or  limit  the  exercise,  transfer 
or  receipt  of  such  rights,  options  or  warrants  by  the  holder  or  holders 
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or  beneficial  owner  or  owners  of  a  specified  number  or  percentage  of 
the  outstanding  voting  siiares  of  such  public  corporation  or  by  any 
transferee  of  any  such  holder  or  owner,  or  that  invalidate  or  void  such 
rights,  options  or  warrants  held  by  any  such  holder  or  owner  or  by 
such  transferee.  Determinations  by  the  board  of  directors  whether  to 
impose,  enforce,  waive  or  otherwise  render  ineffective  any  such 
restrictions  or  conditions  may  be  judicially  reviewed  in  an  appropriate 
proceeding. 
"  §  55-6-25.    Form  and  conienf  of  certificates. 

(a)  Shares  may  but  need  not  be  represented  by  certificates.  Unless 
this  act  or  another  statute  expressly  provides  otherwise,  the  rights  and 
obligations  of  shareholders  are  identical  whether  or  not  their  shares 
are  represented  by  certificates. 

(b)  At  a  minimum  each  share  certificate  must  state  on  its  face: 

(1)  The  name  of  the  issuing  corporation  and  that  it  is  organized 
under  the  law  of  North  Carolina; 

(2)  The  name  of  the  person  to  whom  issued;  and 

(3)  The  number  and  class  of  shares  and  the  designation  of  the 
series,  if  any,  the  certificate  represents. 

(c)  If  the  issuing  corporation  is  authorized  to  issue  different  classes 
of  shares  or  different  series  within  a  class,  the  designations,  relative 
rights,  preferences,  and  limitations  applicable  to  each  class  and  the 
variations  in  rights,  preferences,  and  limitations  determined  for  each 
series  (and  the  authority  of  the  board  of  directors  to  determine 
variations  for  future  series)  must  be  summarized  on  the  front  or  back 
of  each  certificate.  Alternatively,  each  certificate  may  state 
conspicuously  on  its  front  or  back  that  the  corporation  will  furnish  the 
shareholder  this  information  in  writing  and  without  charge. 

(d)  Each  share  certificate  (1)  must  be  signed  (either  manually  or  in 
facsimile)  by  two  officers  designated  in  the  bylaws  or  by  the  board  of 
directors  and  (2)  may  bear  the  corporate  seal  or  its  facsimile. 

(e)  If  the  person  who  signed  in  any  capacity  (either  manually  or  in 
facsimile)  a  share  certificate  no  longer  holds  office  when  the  certificate 
is  issued,  the  certificate  is  nevertheless  valid. 

"  §  55-6-26.    Shares  without  certificate. 

(a)  Unless  the  articles  of  incorporation  or  bylaws  provide 
otherwise,  the  board  of  directors  of  a  corporation  may  authorize  the 
issue  of  some  or  all  of  the  shares  of  any  or  all  of  its  classes  or  series 
without  certificates.  The  authorization  does  not  affect  shares  already 
represented  by  certificates  until  they  are  surrendered  to  the 
corporation. 

(b)  Within  a  reasonable  time  after  the  issue  or  transfer  of  shares 
without  certificates,  the  corporation  shall  send  the  shareholder  a 
written  statement  of  the  information  required  on  certificates  by  G.S. 
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55-6-25(b)  and  (c),  and  if  applicable.  G.S.  55-6-27. 

"  §  55-6-27.    Restriction  on  transfer  of  shares  and  other  securities. 

(a)  The  articles  of  incorporation,  bylaws,  an  agreement  among 
shareholders,  or  an  agreement  between  shareholders  and  the 
corporation  may  impose  restrictions  on  the  transfer  or  registration  of 
transfer  of  shares  of  the  corporation.  A  restriction  does  not  affect 
shares  issued  before  the  restriction  was  adopted  unless  the  holders  of 
the  shares  are  parties  to  the  restriction  agreement  or  voted  in  favor  of 
the  restriction. 

(b)  A  restriction  on  the  transfer  or  registration  of  transfer  of  shares 
is  valid  and  enforceable  against  the  holder  or  a  transferee  of  the 
holder  if  the  restriction  is  authorized  by  this  section,  it  is  not 
unconscionable  under  the  circumstances,  and  its  existence  is  noted 
conspicuously  on  the  front  or  back  of  the  certificate  or  is  contained  in 
the  information  statement  required  by  G.S.  55-6-26(b).  Unless  so 
noted,  a  restriction  is  not  enforceable  except  against  a  person  who 
receives  actual  written  notice  of  the  restrictions. 

(c)  A  restriction  on  the  transfer  or  registration  of  transfer  of  shares 
is  authorized: 

(1)  To  maintain  the  corporation's  status  when  it  is  dependent  on 
the  number  or  identity  of  its  shareholders; 

(2)  To  preserve  exemptions  under  federal  or  state  securities  law; 

(3)  For  any  other  reasonable  purpose. 

(d)  A  restriction  authorized  by  G.S.  55-6-27(c)  may: 

(1)  Obligate  the  shareholder  first  to  offer  the  corporation  or 
other  persons  (separately,  consecutively,  or  simultaneously) 
an  opportunity  to  acquire  the  restricted  shares; 

(2)  Obligate  the  corporation  or  other  persons  (separately, 
consecutively,  or  simultaneously)  to  acquire  the  restricted 
shares: 

(3)  Require  the  corporation,  the  holders  of  any  class  of  its 
shares,  or  another  person  to  approve  the  transfer  of  the 
restricted  shares,  if  the  requirement  is  not  manifestly 
unreasonable; 

(4)  Prohibit  the  transfer  of  the  restricted  shares  to  designated 
persons  or  classes  of  persons,  if  the  prohibition  is  not 
manifestly  unreasonable; 

(5)  Contain  any  other  provision  reasonably  related  to  an 
authorized  purpose. 

(e)  For  purposes  of  this  section,  'shares'  includes  a  security 
convertible  into  or  carrying  a  right  to  subscribe  for  or  acquire  shares. 

"  §  55-6-28.    Expense  of  issue. 

A  corporation  may  pay  the  expenses  of  selling  or  underwriting  its 
shares,  and  of  organizing  or  reorganizing  the  corporation,  from  the 
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consideration  received  for  shares.  \     , 

"Part  3.    Subsequent  Acquisition  of  Shares  by 
-- :   ..    '  -.  Shareholders  and  Corporation. 

"  §  55-6-30.    Shareholders '  preemptive  rights. 

(a)  The  shareholders  of  a  corporation  do  not  have  a  preemptive 
right  to  acquire  the  corporation's  unissued  shares  except  to  the  extent 
the  articles  of  incorporation  or  subsection  (d)  of  this  section  so 
provide. 

(b)  A  statement  included  in  the  articles  of  incorporation  that  'the 
corporation  elects  to  have  preemptive  rights'  (or  words  of  similar 
import)  means  that  the  following  principles  apply  except  to  the  extent 
the  articles  of  incorporation  expressly  provide  otherwise: 

(1)  The  shareholders  of  the  corporation  have  a  preemptive  right, 
granted  on  uniform  terms  and  conditions  prescribed  by  the 
board  of  directors,  to  provide  a  fair  and  reasonable 
opportunity  to  exercise  the  right,  to  acquire  proportional 
amounts  of  the  corporation's  unissued  shares  upon  the 
decision  of  the  board  of  directors  to  issue  them. 

(2)  A  shareholder  may  waive  his  preemptive  right.  A  waiver 
evidenced  by  a  writing  is  irrevocable  even  though  it  is  not 
supported  by  consideration. 

(3)  There  is  no  preemptive  right  with  respect  to  (i)  shares  issued 
as  compensation  to  directors,  officers,  agents,  or  employees 
of  the  corporation,  its  subsidiaries  or  affiliates;  (ii)  shares 
issued  to  satisfy  conversion  or  option  rights  created  to 
provide  compensation  to  directors,  officers,  agents,  or 
employees  of  the  corporation,  its  subsidiaries  or  affiliates; 
(iii)  shares  authorized  in  articles  of  incorporation  that  are 
issued  within  six  months  from  the  effective  date  of 
incorporation;  (iv)  shares  issued  for  considerations,  other 
than  money,  deemed  by  the  board  of  directors  in  good  faith 
to  be  advantageous  to  the  corporation's  business. 

(4)  Holders  of  a  share  of  any  class  have  no  preemptive  rights 
with  respect  to  shares  of  any  other  class. 

(5)  Reserved  for  future  codification  purposes. 

(6)  Shares  subject  to  preemptive  rights  that  are  not  acquired  by 
shareholders  may  be  issued  to  any  person  during  a  period  of 
one  year  after  being  offered  to  shareholders  at  a 
consideration  set  by  the  board  of  directors  that  is  not  lower 
than  the  consideration  set  for  the  exercise  of  preemptive 
rights.  An  offer  at  a  lower  consideration  or  after  the 
expiration  of  one  year  is  subject  to  the  shareholders' 
preemptive  rights. 

(c)  For   purposes   of  this   section,     shares"    includes   a   security 
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convertible  into  or  carrying  a  rigiit  to  subscribe  for  or  acquire  shares, 
(d)  Notwithstanding  the  foregoing  provision  of  this  section, 
shareholders  of  a  corporation  incorporated  prior  to  the  effective  date  of 
this  act  shall  have  a  preemptixe  right  to  acquire  the  unissued  shares  of 
the  corporation,  to  the  extent  provided  in  (and  subject  to  the 
limitations  of)  subdivisions  (b)(l)-(6)  and  subsection  (c)of  this  section, 
except  to  the  extent  the  articles  of  incoiporation  expressly  provide 
otherwise. 
"  §  55-6-M .    Corporation's  acquisition  of  its  own  shares. 

(a)  A  corporation  may  acquire  its  own  shares  and  shares  so 
acquired  constitute  authorized  but  unissued  shares. 

(b)  If  the  articles  of  incorporation  prohibit  the  reissue  of  acquired 
shares,  the  number  of  authorized  shares  is  reduced  by  the  number  of 
shares  acquired,  effective  upon  amendment  of  the  articles  of 
incorporation. 

(c)  Articles  of  amendinent  required  by  subsection  (b)  may  be 
adopted  by  the  board  of  directors  without  shareholder  action  and  shall 
be  delivered  to  the  Secretary  of  State  for  filing.  The  articles  must  set 
forth: 

(1)  The  name  of  the  corporation; 

(2)  The  reduction  in  the  number  of  authorized  shares,  itemized 
by  class  and  series:  and 

(3)  The  total  number  of  authorized  shares,  itemized  by  class  and 
series,  remaining  after  reduction  of  the  shares. 

"Part  4.    Distributions. 
"  §  55-6-40.    Distributions  to  shareholders. 

(a)  A  board  of  directors  may  authorize  and  the  corporation  may 
make  distributions  to  its  shareholders  subject  to  restriction  by  the 
articles  of  incorporation  and  the  limitation  in  subsection  (c). 

(b)  If  the  board  of  directors  does  not  fix  the  record  date  for 
determining  shareholders  entitled  to  a  distribution  (other  than  one 
involving  a  purchase,  redemption,  or  other  acquisition  of  the 
corporation's  shares),  it  is  the  date  the  board  of  directors  authorizes 
the  distribution. 

(c)  No  distribution  may  be  made  if.  after  giving  it  effect: 

(1)  The  corporation  would  not  be  able  to  pay  its  debts  as  they 
become  due  in  the  usual  course  of  business;  or 

(2)  The  corporation's  total  assets  would  be  less  than  the  sum  of 
its  total  liabilities  plus  (unless  the  articles  of  incorporation 
permit  otherwise)  the  amount  that  would  be  needed,  if  the 
corporation  were  to  be  dissolved  at  the  time  of  the 
distribution,  to  satisfy  the  preferential  rights  upon  dissolution 

-  of  shareholders   whose   preferential    rights   are   superior   to 

those  receiving  the  distribution. 
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(d)  The  board  of  directors  may  base  a  determination  that  a 
distribution  is  not  prohibited  under  subsection  (c)  on  financial 
statements  prepared  on  the  basis  of  accounting  practices  and  principles 
that  are  reasonable  in  the  circumstances,  and  may  determine  asset 
values  either  on  book  values  or  on  a  fair  valuation  or  other  method 
that  is  reasonable  in  the  circumstances. 

(e)  Except  as  provided  in  subsection  (g),  the  effect  of  a  distribution 
under  subsection  (c)  is  measured: 

(1)  In  the  case  of  distribution  by  purchase,  redemption,  or  other 
acquisition  of  the  corporation's  shares,  as  of  the  earlier  of 
(i)  the  date  money  or  other  property  is  transferred  or  debt 
incurred  by  the  corporation  or  (ii)  the  date  the  shareholder 
ceases  to  be  a  shareholder  with  respect  to  the  acquired 
shares: 

(2)  In  the  case  of  any  other  distribution  of  indebtedness,  as  of 
the  date  the  indebtedness  is  distributed: 

(3)  In  all  other  cases,  as  of  (i)  the  date  the  distribution  is 
authorized  if  the  payment  occurs  within  120  days  after  the 
date  of  authorization  or  (ii)  the  date  the  payment  is  made  if  it 
occurs  more  than  120  days  after  the  date  of  authorization. 

(0  A  corporation's  indebtedness  to  a  shareholder  incurred  by 
reason  of  a  distribution  made  in  accordance  with  this  section  is  at 
parity  with  the  corporation's  indebtedness  to  its  general,  unsecured 
creditors  except  to  the  extent  subordinated  by  agreement. 

(g)  Indebtedness  of  a  corporation,  including  indebtedness  issued  as 
a  distribution,  is  not  considered  a  liability  for  purposes  of 
determinations  under  subsection  (c)  if  its  terms  provide  that  payment 
of  principal  and  interest  are  made  only  if  and  to  the  extent  that 
payment  of  a  distribution  to  shareholders  could  then  be  made  under 
this  section.  If  an  indebtedness  with  such  terms  is  issued  as  a 
distribution,  each  payment  of  principal  or  interest  is  treated  as  a 
distribution  the  effect  of  which  is  measured  on  the  date  the  payment  is 
actually  made. 

(h)  Any  action  by  a  shareholder  pursuant  to  subsection  (i)  and  (j) 
of  this  section  may  be  brought  against  the  directors,  or  against  the 
corporation  with  or  without  joining  the  directors  as  parties.  The 
shareholder  bringing  such  action  shall  be  entitled,  in  the  event  that  the 
court  orders  the  payment  of  a  dividend,  to  recover  from  the 
corporation  all  reasonable  expenses,  including  attorney's  fees, 
incurred  in  maintaining  such  action.  If  a  court  orders  the  payment  of 
a  dividend,  the  amount  ordered  to  be  paid  shall  be  a  debt  of  the 
corporation. 

(i)  As  used  in  this  subsection,  net  profits  shall  mean  such  net 
profits  as  can  lawfully  be  paid  in  dividends  to  a  particular  class  of 
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shares  after  making  allowance  for  the  prior  claims  of  shares,  if  any. 
entitled  to  preference  in  the  payment  of  dividends.  If  during  its 
immediately  preceding  fiscal  period  a  corporation  having  less  than  25 
shareholders  on  the  final  day  of  said  period  has  not  paid  to  any  class 
of  shares  dividends  in  cash  or  property  amounting  to  at  least  one-third 
of  the  net  profits  of  said  period  allocable  to  that  class,  the  holder  or 
holders  of  twenty  percent  (20%)  or  more  of  the  shares  of  that  class 
may.  within  four  months  after  the  close  of  said  period,  make  written 
demand  upon  the  corporation  for  the  payment  of  additional  dividends 
for  that  period.  After  a  corporation  has  received  such  a  demand,  the 
directors  shall,  during  the  then  current  fiscal  period  or  within  three 
months  after  the  close  thereof,  either  (i)  cause  dividends  in  cash  or 
property  to  be  paid  to  the  shareholders  of  that  class  in  an  amount 
equal  to  the  difference  between  the  dividends  paid  in  said  preceding 
fiscal  period  to  shareholders  of  that  class  and  one-third  of  the  net 
profits  of  said  period  allocable  to  that  class,  or  in  such  lesser  amount 
as  may  be  demanded,  or  (ii)  give  notice  pursuant  to  subsection  (j)  of 
this  section  to  all  shareholders  making  such  demand.  Such 
corporation  shall  not.  however,  be  required  to  pay  dividends  pursuant 
to  such  demand  isofar  as  (i)  such  payment  would  exceed  fifty  percent 
(50%)  of  the  net  profits  of  the  current  fiscal  period  in  which  such 
demand  is  made,  or  (ii)  the  net  profits  are  being  retained  to  eliminate 
a  deficit,  or  (iii)  the  payment  of  dividends  would  be  a  breach  of  a 
bona  fide  agreement  between  the  corporation  and  its  creditors 
restricting  the  payment  of  dividends,  or  (iv)  the  directors  of  the 
corporation  can  show  that  its  earnings  are  being  retained  to  meet  the 
reasonably  anticipated  needs  of  the  business  and  that  such  retention  of 
earnings  is  not  inequitable  in  light  of  all  the  circumstances.  Upon 
receipt  of  such  a  demand  a  corporation  may  elect  to  treat  any  dividend 
previously  paid  in  the  current  fiscal  period  as  having  been  paid  in  the 
preceding  fiscal  period,  in  which  event  the  corporation  shall  so  notify 
all  shareholders.  If  a  dividend  is  paid  in  satisfaction  of  a  demand 
made  in  accordance  with  this  subsection  it  shall  be  deemed  to  have 
been  paid  in  the  period  for  which  it  was  demanded,  and  all 
shareholders  shall  be  so  informed  concurrently  with  such  payment. 

(j)  Upon  receipt  of  a  demand  from  the  holders  of  twenty  percent 
(20%)  or  more  of  the  shares  of  any  class  of  shares  pursuant  to 
subsection  (i)  of  this  section,  the  corporation  receiving  such  demand 
may,  during  the  then  fiscal  period  or  within  three  months  after  the 
close  thereof,  give  written  notice  to  each  shareholder  making  such 
written  demand  that  the  corporation  elects  to  redeem  all  shares  held  by 
such  shareholder  in  lieu  of  the  payment  of  dividends  as  provided  in 
subsection  (i)  of  this  section  and  shall  pay  to  such  shareholder  the  fair 
value  of  his  shares  as  of  the  day  preceding  the  mailing  or  otherwise 
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reasonably  dispatching  of  the  notice.     A  shareholder  receiving  such 

notice  shall  thereafter  be  entitled  to  withdraw  his  dividend  demand  by 

giving  written  notice  of  such  withdrawal  to  the  corporation  within  10 

days  after  receipt  of  the  redemption  notice  of  the  corporation  or,  if  no 

such   withdrawal   is   made,   to  receive  the  fair  value  of  his   shares, 

subject  only  to  the  surrender  by  him  of  the  certificate  or  certificates 

representing  his  shares  and  to  the  provisions  of  G.S.  55-6-31,  which 

value  shall  be  determined  and  paid  as  follows: 

.     (1)    If  within  30  days  after  the  date  upon  which  a  shareholder 

becomes    entitled    to    payment    for    his    shares    under    this 

subsection,  the  value  of  the  shares  is  agreed  upon  between 

the  shareholder  and  the  corporation,  payment  therefor  shall 

be  made  within  60  days  after  the  agreement,  upon  surrender 

of  the   certificate   representing   the   shares,    whereupon   the 

shareholder  shall  cease  to  have  any  interest  in  such  shares 

.  or  in  the  corporation. 

(2)  If  within  the  such  30-day  period  the  shareholder  and  the 
corporation  do  not  agree  as  to  the  value  of  the  shares,  the 
shareholder  may,  within  60  days  after  the  expiration  of  the 
30-day  period,  file  a  petition  in  the  superior  court  of  the 
county  of  the  registered  office  of  the  corporation  asking  for 
the  appointment  by  the  clerk  of  three  qualified  and 
disinterested  appraisers  to  appraise  the  fair  value  of  the 
.  ':  shares.  A  summons  as  in  other  cases  of  special 
proceedings,  together  with  a  copy  of  the  petition,  shall  be 
served  on  the  corporation  at  least  10  days  prior  to  the 
hearing  of  the  petition  by  the  court.  The  award  of 
appraisers,  or  a  majority  of  them,  if  no  exceptions  be  filed 
thereto  within  10  days  after  the  award  shall  have  been  filed 
in  court,  shall  be  confirmed  by  the  court,  and  when 
confirmed  shall  be  final  and  conclusive,  and  the  shareholder 
upon  depositing  the  proper  share  certificates  in  court,  shall 
be  entitled  to  judgment  against  the  corporation  for  the 
appraised  value  thereof  as  of  the  date  prescribed  in  this 
section,  together  with  interest  thereon  to  the  date  of  such 
confirmation.  If  either  party  files  exceptions  to  such  award 
within  10  days  after  the  award  shall  have  been  filed  in  court, 
the  case  shall  be  transferred  to  the  civil  issue  docket  of  the 
superior  court  for  trial  during  term  and  shall  be  there  tried 
in  the  same  manner,  as  near  as  may  be  practicable,  as  is 
provided  in  Chapter  40A  for  the  trial  of  cases  under  the 
eminent  domain  law  of  this  State,  and  with  the  same  right  of 
appeal  as  is  permitted  in  said  Chapter.  The  court  shall 
assess  the  cost  of  said  proceedings  as  it  shall  deem  equitable. 
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Upon  payment  of  the  judgment  the  shareholder  shall  cease  to 
have  any  interest  in  the  shares  or  in  the  corporation  and  the 
corporation  shall  be  entitled  to  have  said  share  certificates 
surrendered   to   it   by   the   clerk   of  court  for  cancellation. 
Unless  the  shareholder  shall   file  such   petition  within  the 
time  herein  prescribed,   he  and  all  persons  claiming  under 
him  shall   have  no  right  of  payment  hereunder  but  in  that 
event  nothing  herein  shall  impair  his  status  as  shareholder. 
"ARTICLE  7. 
"Shareholders. 
"Part  1 .    Meetings. 
"§  55-7-01.    Annual  ineeling. 

(a)  A  corporation  shall  hold  a  meeting  of  shareholders  annually  at 
a  time  stated  in  or  fixed  in  accordance  with  the  bylaws. 

(b)  Annual  shareholders'  meetings  may  be  held  in  or  out  of  this 
State  at  the  place  stated  in  or  fixed  in  accordance  with  the  bylaws.  If 
no  place  is  stated  in  or  fixed  in  accordance  with  the  bylaws,  annual 
meetings  shall  be  held  at  the  corporation's  principal  office. 

(c)  The  failure  to  hold  an  annual  meeting  at  the  time  stated  in  or 
fixed  in  accordance  with  a  corporation's  bylaws  does  not  affect  the 
validity  of  any  corporate  action.  Upon  such  failure,  whether  from 
lack  of  quorum  or  otherwise,  a  substitute  annual  meeting  may  be 
called  in  accordance  with  the  provisions  of  G.S.  55-7-02  and  any 
meeting  so  called  may  be  designated  as  the  annual  meeting. 

(d)  Any  matter  relating  to  the  affairs  of  a  corporation  that  is 
appropriate  for  shareholder  action  is  a  proper  subject  for  action  at  an 
annual  meeting  of  shareholders,  and  unless  required  by  some 
provision  of  this  act,  the  matter  need  not  be  specifically  stated  in  the 
notice  of  meeting. 

"  §  55-7-02.    Special  meeting. 

(a)  A  corporation  shall  hold  a  special  meeting  of  shareholders: 

(1)  On  call  of  its  board  of  directors  or  the  person  or  persons 
authorized  to  do  so  by  the  articles  of  incorporation  or 
bylaws;  or 

(2)  If  the  holders  of  at  least  ten  percent  (10%)  of  all  the  votes 
entitled  to  be  cast  on  any  issue  proposed  to  be  considered  at 
the  proposed  special  meeting  sign,  date,  and  deliver  to  the 
corporation's  secretary  one  or  more  written  demands  for  the 
meeting  describing  the  purpose  or  purposes  for  which  it  is  to 
be  held;  except  however  that,  unless  otherwise  provided  in 
the  articles  of  incorporation  or  bylaws,  the  call  of  a  special 
meeting  by  shareholders  is  not  available  to  the  shareholders 
of  a  public  corporation. 

(b)  If  not  otherwise  fixed  under  G.S.  55-7-03  or  G.S.  55-7-07.  the 
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record  date  for  determining  shareholders  entitled  to  demand  a  special 
meeting  is  the  date  the  first  shareholder  signs  the  demand. 

(c)  Special  shareholders'  meetings  may  be  held  in  or  out  of  this 
State  at  the  place  stated  in  or  fixed  in  accordance  with  the  bylaws.  If 
no  place  is  stated  or  fixed  in  accordance  with  the  bylaws,  special 
meetings  shall  be  held  at  the  corporation's  principal  office. 

(d)  Only  business  within  the  purpose  or  purposes  described  in  the 
meeting  notice  required  by  G.S.  55-7-05(c)  may  be  conducted  at  a 
special  shareholders'  meeting. 

"  ^  55-7-03.    Court-ordered  meeting. 

(a)  The  superior  court  of  the  county  where  a  corporation's 
principal  office  (or.  if  none  in  this  State,  its  registered  office)  is 
located  may,  after  notice  is  given  to  the  corporation,  summarily  order 
a  meeting  to  be  held: 

(1)  On  application  of  any  shareholder  if  an  annual  meeting  of 
the  shareholders  was   not  held  within   15  months  after  the 

:  corporation's  last  annual  meeting;  or 

(2)  On  application  of  a  shareholder  who  signed  a  demand  for  a 
special  meeting  valid  under  G.S.  55-7-02,  if  (i)  notice  of  the 

-  special  meeting  was  not  given  within  30  days  after  the  date 
the  demand  was  received  by  the  corporations  secretary;  or 
(ii)  the  special  meeting  was  not  held  in  accordance  with  the 
notice. 

(b)  The  court  may  fix  the  time  and  place  of  the  meeting,  determine 
the  shares  entitled  to  participate  in  the  meeting,  specify  a  record  date 
for  determining  shareholders  entitled  to  notice  of  and  to  vote  at  the 
meeting,  prescribe  the  form  and  content  of  the  meeting  notice,  fix  the 
quorum  required  for  specific  matters  to  be  considered  at  the  meeting 
(or  direct  that  the  votes  represented  at  the  meeting  constitute  a  quorum 
for  action  on  those  matters),  enter  other  orders  necessary  to 
accomplish  the  purpose  or  purposes  of  the  meeting,  and  award  such 
reasonable  expenses,  including  attorneys'  fees,  as  it  deems 
appropriate. 

"  §  55-7-04.    Action  without  meeting. 

(a)  Action  required  or  permitted  by  this  act  to  be  taken  at  a 
shareholders'  meeting  may  be  taken  without  a  meeting  if  the  action  is 
taken  by  all  the  shareholders  entitled  to  vote  on  the  action.  The  action 
must  be  evidenced  by  one  or  more  written  consents  signed  by  all  the 
shareholders  before  or  after  such  action,  describing  the  action  taken 
and  delivered  to  the  corporation  for  inclusion  in  the  minutes  or  filing 
with  the  corporate  records. 

(b)  If  not  otherwise  fixed  under  G.S.  55-7-03  or  G.S.  55-7-07.  the 
record  date  for  determining  shareholders  entitled  to  take  action  without 
a  meeting  is  the  date  the  first  shareholder  signs  the  consent  under 
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subsection  (a). 

(c)  A  consent  signed  under  this  section  lias  the  effect  of  a  meeting 
vote  and  may  be  described  as  such  in  any  document. 

(d)  If  this  act  requires  that  notice  of  proposed  action  be  given  to 
nonvoting  shareholders  and  the  action  is  to  be  taken  by  unanimous 
consent  of  the  voting  shareholders,  the  corporation  must  give  its 
nonvoting  shareholders  written  notice  of  the  proposed  action  at  least 
10  days  before  the  action  is  taken.  The  notice  must  contain  or  be 
accompanied  by  the  same  material  that,  under  this  act.  would  have 
been  required  to  be  sent  to  nonvoting  shareholders  in  a  notice  of 
meeting  at  which  the  proposed  action  would  have  been  submitted  to 
the  shareholders  for  action. 

"  §  55-7-05.    Notice  ofmeeling. 

(a)  A  corporation  shall  notify  shareholders  of  the  date,  time,  and 
place  of  each  annual  and  special  shareholders'  meeting  no  fewer  than 
10  nor  more  than  60  days  before  the  meeting  date.  Unless  this  act  or 
the  articles  of  incorporation  require  otherwise,  the  corporation  is 
required  to  give  notice  only  to  shareholders  entitled  to  vote  at  the 
meeting. 

(b)  Unless  this  act  or  the  articles  of  incorporation  require 
otherwise,  notice  of  an  annual  meeting  need  not  include  a  description 
of  the  purpose  or  purposes  for  which  the  meeting  is  called. 

(c)  Notice  of  a  special  meeting  must  include  a  description  of  the 
purpose  or  purposes  for  which  the  meeting  is  called. 

(d)  If  not  otherwise  fixed  under  G.S.  55-7-03  or  G.S.  55-7-07,  the 
record  date  for  determining  shareholders  entitled  to  notice  of  and  to 
vote  at  an  annual  or  special  shareholders'  meeting  is  the  close  of 
business  on  the  day  before  the  first  notice  is  delivered  to  shareholders. 

(e)  Unless  the  bylaws  require  otherwise,  if  an  annual  or  special 
shareholders'  meeting  is  adjourned  to  a  different  date,  time,  or  place, 
notice  need  not  be  given  of  the  new  date.  time,  or  place  if  the  new 
date,  time,  or  place  is  announced  at  the  meeting  before  adjournment. 
If  a  new  record  date  for  the  adjourned  meeting  is  or  must  be  fixed 
under  G.S.  55-7-07.  however,  notice  of  the  adjourned  meeting  must 
be  given  under  this  section  to  persons  who  are  shareholders  as  of  the 
new  record  date. 

"  §  55-7-06.    Waiver  of  notice. 

(a)  A  shareholder  may  waive  any  notice  required  by  this  act.  the 
articles  of  incorporation,  or  bylaws  before  or  after  the  date  and  time 
stated  in  the  notice.  The  waiver  must  be  in  writing,  be  signed  by  the 
shareholder  entitled  to  the  notice,  and  be  delivered  to  the  corporation 
for  inclusion  in  the  minutes  or  filing  with  the  corporate  records. 

(b)  A  shareholder's  attendance  at  a  meeting: 

(1)    Waives  objection  to  lack  of  notice  or  defective  notice  of  the 
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meeting,  unless  the  shareholder  at  the  beginning  of  the 
meeting  objects  to  holding  the  meeting  or  transacting 
business  at  the  meeting; 
(2)  Waives  objection  to  consideration  of  a  particular  matter  at 
the  meeting  that  is  not  within  the  purpose  or  purposes 
described  in  the  meeting  notice,  unless  the  shareholder 
objects  to  considering  the  matter  before  it  is  voted  upon. 
"  §  55-7-07. '  Record  dale. 

(a)  The  bylaws  may  fix  or  provide  the  manner  of  fixing  the  record 
date  for  one  or  more  voting  groups  in  order  to  determine  the 
shareholders  entitled  to  notice  of  a  shareholders'  meeting,  to  demand  a 
special  meeting,  to  vote,  or  to  take  any  other  action.  If  the  bylaws  do 
not  fix  or  provide  for  fixing  a  record  date,  the  board  of  directors  of  the 
corporation  may  fix  a  future  date  as  the  record  date. 

(b)  A  record  date  fixed  under  this  section  may  not  be  more  than  70 
days  before  the  meeting  or  action  requiring  a  determination  of 
shareholders. 

(c)  A  determination  of  shareholders  entitled  to  notice  of  or  to  vote 
at  a  shareholders'  meeting  is  effective  for  any  adjournment  of  the 
meeting  unless  the  board  of  directors  fixes  a  new  record  date,  which  it 
must  do  if  the  meeting  is  adjourned  to  a  date  more  than  120  days  after 
the  date  fixed  for  the  original  meeting. 

(d)  If  a  court  orders  a  meeting  adjourned  to  a  date  more  than  120 
days  after  the  date  fixed  for  the  original  meeting,  it  may  provide  that 
the  original  record  date  continues  in  effect  or  it  may  fix  a  new  record 
date.  ■  ■     ^ 

"Part  2.    Voting.  '''"'-'■'■  -' ' 

"^55-7-20.    Shareholders' list  for  meeting. 

(a)  After  fixing  a  record  date  for  a  meeting,  a  corporation  shall 
prepare  an  alphabetical  list  of  the  names  of  all  its  shareholders  who 
are  entitled  to  notice  of  a  shareholders'  meeting.  The  list  must  be 
arranged  by  voting  group  (and  within  each  voting  group  by  class  or 
series  of  shares)  and  show  the  address  of  and  number  of  shares  held 
by  each  shareholder. 

(b)  The  shareholders'  list  must  be  available  for  inspection  by  any 
shareholder,  beginning  two  business  days  after  notice  of  the  meeting  is 
given  for  which  the  list  was  prepared  and  continuing  through  the 
meeting,  at  the  corporation's  principal  office  or  at  a  place  identified  in 
the  meeting  notice  in  the  city  where  the  meeting  will  be  held.  A 
shareholder,  or  his  agent  or  attorney,  is  entitled  on  written  demand  to 
inspect  and.  subject  to  the  requirements  of  G.S.  55- 1 6-02 (c),  to  copy 
the  list,  during  regular  business  hours  and  at  his  expense,  during  the 
period  it  is  available  for  inspection. 

(c)  The  corporation  shall  make  the  shareholders'  list  available  at 

600 


Session  Laws  -  1 989  CHAPTER  265 

the  meeting,  and  any  shareholder,  his  agent,  or  attorney  is  entitled  to 
inspect  the  list  at  any  time  during  the  meeting  or  any  adjournment. 

(d)  If  the  corporation  refuses  to  allow  a  shareholder,  his  agent,  or 
attorney  to  inspect  the  shareholders'  list  before  or  at  the  meeting  (or 
copy  the  list  as  permitted  by  subsection  (b)).  the  superior  court  of  the 
county  where  a  corporation's  principal  office  (or.  if  none  in  this  State, 
its  registered  office)  is  located,  on  application  of  the  shareholder,  after 
notice  is  given  to  the  corporation,  may  summarily  order  the  inspection 
or  copying  at  the  corporation's  expense  and  may  postpone  the  meeting 
for  which  the  list  was  prepared  until  the  inspection  or  copying  is 
complete. 

(e)  Refusal  or  failure  to  prepare  or  make  available  the 
shareholders'  list  does  not  affect  the  validity  of  action  taken  at  the 
meeting. 

"^55-7-21.    Voting  enliflement  of  shares. 

(a)  Except  as  provided  in  subsections  (b)  and  (c)  or  unless  the 
articles  of  incorporation  provide  otherwise,  each  outstanding  share, 
regardless  of  class,  is  entitled  to  one  vote  on  each  matter  voted  on  at  a 
shareholders'  meeting. 

(b)  Absent  special  circumstances,  the  shares  of  a  corporation  are 
not  entitled  to  vote  if  they  are  owned,  directly  or  indirectly,  by  a 
second  corporation,  domestic  or  foreign,  and  the  first  corporation 
owns,  directly  or  indirectly,  a  majority  of  the  shares  entitled  to  vote 
for  directors  of  the  second  corporation. 

(c)  Subsection  (b)  does  not  limit  the  power  of  a  corporation  to  vote 
any  shares,  including  its  own  shares,  held  by  it  in  a  fiduciary 
capacity. 

(d)  Redeemable  shares  are  not  entitled  to  vote  after  notice  of 
redemption  is  given  to  the  holders  and  a  sum  sufficient  to  redeem  the 
shares  has  been  deposited  with  a  bank,  trust  company,  or  other 
financial  institution  under  an  irrevocable  obligation  to  pay  the  holders 
the  redemption  price  on  surrender  of  the  shares. 

"  St  55-7-21 . 1 .    Rights  of  holders  of  debl  securities.  ■     ■ 

In  addition  to  any  rights  otherwise  lawfully  conferred,  the  articles  of 
incorporation  of  the  corporation  may  confer  upon  the  holders  of  any 
bonds,  debentures  or  other  debt  obligations  issued  or  to  be  issued  by 
the  corporation  any  one  or  more  of  the  following  powers  and  rights 
upon  such  terms  and  conditions  as  may  be  prescribed  in  the  articles  of 
incorporation: 

(1)  The  power  to  vote  on  any  matter  either  in  conjunction  with 
or  to  the  full  or  partial  exclusion  of  its  shareholders: 

(2)  The  right  to  inspect  the  corporate  books  and  records: 

(3)  Any    other    rights    concerning    the    corporation    which    its 
shareholders  have  or  may  have.     Any  such  power  or  right 
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shall  not  be  diminished,  as  to  bonds,  debentures  or  other 
obligations  then  outstanding,  except  by  an  amendment  of  the 
articles  of  incorporation  approved  by  the  vote  or  u^ritten 
consent  of  the  holders  of  a  majority  in  principal  amount 
thereof  or  such  larger  percentage  as  may  be  specified  in  the 
articles  of  incorporation. 
"  §  55-7-22.    Proxies. 

(a)  A  shareholder  may  vote  his  shares  in  person  or  by  proxy. 

(b)  A  shareholder  may  appoint  a  proxy  to  vote  or  otherwise  act  for 
him  by  signing  an  appointment  form,  either  personally  or  by  his 
attorney-in-fact.  A  telegram,  telex,  facsimile  or  other  form  of  wire  or 
wireless  communication  appearing  to  have  been  transmitted  by  a 
shareholder,  or  a  photocopy  or  equivalent  reproduction  of  a  writing 
appointing  one  or  more  proxies,  shall  be  deemed  a  valid  appointment 
form  within  the  meaning  of  this  section. 

(c)  An  appointment  of  a  proxy  is  effective  when  received  by  the 
secretary  or  other  officer  or  agent  authorized  to  tabulate  votes.  An 
appointment  is  valid  for  1 1  months  unless  a  different  period  is 
expressly  provided  in  the  appointment  form. 

(d)  An  appointment  of  a  proxy  is  revocable  by  the  shareholder 
unless  the  appointment  form  conspicuously  states  that  it  is  irrevocable 
and  the  appointment  is  coupled  with  an  interest.  Appointments 
coupled  with  an  interest  include  the  appointment  of: 

(1)  A  pledgee: 

(2)  A  person  who  purchased  or  agreed  to  purchase  the  shares; 

(3)  A  creditor  of  the  corporation  who  extended  it  credit  under 
terms  requiring  the  appointment: 

(4)  An  employee  of  the  corporation  whose  employment  contract 
requires  the  appointment:  or 

(5)  A  party  to  a  voting  agreement  created  under  G.S.  55-7-31. 

(e)  The  death  or  incapacity  of  the  shareholder  appointing  a  proxy 
does  not  affect  the  right  of  the  corporation  to  accept  the  proxy's 
authority  unless  notice  of  the  death  or  incapacity  is  received  by  the 
secretary  or  other  officer  or  agent  authorized  to  tabulate  votes  before 
the  proxy  exercises  his  authority  under  the  appointment. 

(f)  An  appointment  made  irrevocable  under  subsection  (d)  shall  be 
revocable  when  the  interest  with  which  it  is  coupled  is  extinguished. 

(g)  A  transferee  for  value  of  shares  subject  to  an  irrevocable 
appointment  may  revoke  the  appointment  if  he  did  not  know  of  its 
existence  when  he  acquired  the  shares  and  the  existence  of  the 
irrevocable  appointment  was  not  noted  conspicuously  on  the  certificate 
representing  the  shares  or  on  the  information  statement  for  shares 
without  certificates. 

(h)     Subject  to  G.S.  55-7-24  and  to  any  express  limitation  on  the 
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proxy's  authority  appearing  on  the  face  of  the  appointment  form,  a 
corporation  is  entitled  to  accept  the  proxy's  vote  or  other  action  as  that 
of  the  shareholder  making  the  appointment. 
"  §  55-7-23.    Shares  held  by  nominees. 

(a)  A  corporation  may  establish  a  procedure  by  which  the 
beneficial  owner  of  shares  that  are  registered  in  the  name  of  a 
nominee  is  recognized  by  the  corporation  as  a  shareholder.  The 
extent  of  this  recognition  may  be  determined  in  the  procedure. 

(b)  The  procedure  may  set  forth: 

(1)  The  types  of  nominees  to  which  it  applies; 

(2)  The  rights  or  privileges  that  the  corporation  recognizes  in  a 
beneficial  owner; 

(3)  The  manner  in  which  the  procedure  is  selected  by  the 
nominee: 

(4)  The  information  that  must  be  provided  when  the  procedure 
is  selected; 

(5)  The  period  for  which  selection  of  the  procedure  is  effective; 
and 

(6)  Other  aspects  of  the  rights  and  duties  created. 
"§  55-7-24.    Corporation's  acceptance  of  voles. 

(a)  If  the  name  signed  on  a  vote,  consent,  waiver,  or  proxy 
appointment  corresponds  to  the  name  of  a  shareholder,  the  corporation 
if  acting  in  good  faith  is  entitled  to  accept  the  vote,  consent,  waiver,  or 
proxy  appointment  and  give  it  effect  as  the  act  of  the  shareholder. 

(b)  If  the  name  signed  on  a  vote,  consent,  waiver,  or  proxy 
appointment  does  not  correspond  to  the  name  of  its  shareholder,  the 
corporation  if  acting  in  good  faith  is  nevertheless  entitled  to  accept  the 
vote,  consent,  waiver,  or  proxy  appointment  and  give  it  effect  as  the 
act  of  the  shareholder  if: 

(1)  The  shareholder  is  an  entity  and  the  name  signed  purports  to 
be  that  of  an  officer  or  agent  of  the  entity; 

(2)  The  name  signed  purports  to  be  that  of  an  administrator, 
executor,  guardian,  or  conservator  representing  the 
shareholder  and,  if  the  corporation  requests,  evidence  of 
fiduciary  status  acceptable  to  the  corporation  has  been 
presented  with  respect  to  the  vote,  consent,  waiver,  or  proxy 
appointment; 

(3)  The  name  signed  purports  to  be  that  of  a  receiver  or  trustee 
in  bankruptcy  of  the  shareholder  and,  if  the  corporation 
requests,  evidence  of  its  status  acceptable  to  the  corporation 
has  been  presented  with  respect  to  the  vote,  consent,  waiver, 
or  proxy  appointment; 

(4)  The  name  signed  purports  to  be  that  of  a  beneficial  owner  or 
attorney-in-fact  of  the   shareholder  and.   if  the  corporation 
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requests,  evidence  acceptable  to  the  corporation  of  the 
signatory's  authority  to  sign  for  the  shareholder  has  been 
presented  with  respect  to  the  vote,  consent,  waiver,  or  proxy 
appointment; 
(5)  Two  or  more  persons  are  the  shareholder  as  co-tenants  or 
fiduciaries  and  the  name  signed  purports  to  be  the  name  qf 
at  least  one  of  the  co-owners  and  the  person  signing  appears 
to  be  acting  on  behalf  of  all  the  co-owners. 

(c)  The  corporation  is  entitled  to  reject  a  vote,  consent,  waiver,  or 
proxy  appointment  if  the  secretary  or  other  officer  or  agent  authorized 
to  tabulate  votes,  acting  in  good  faith,  has  reasonable  basis  for  doubt 
about  the  validity  of  the  signature  on  it  or  about  the  signatory's 
authority  to  sign  for  the  shareholder. 

(d)  The  corporation  and  its  officer  or  agent  who  accepts  or  rejects 
a  vote,  consent,  waiver,  or  proxy  appointment  in  good  faith  and  in 
accordance  with  the  standards  of  this  section  are  not  liable  in  damages 
to  the  shareholder  for  the  consequences  of  the  acceptance  or  rejection. 

(e)  Corporate  action  based  on  the  acceptance  or  rejection  of  a  vote, 
consent,  waiver,  or  proxy  appointment  under  this  section  is  valid 
unless  a  court  of  competent  jurisdiction  determines  otherwise. 

"  §  55-7-25.    Quorum  and  voting  requirements  for  voting  groups. 

(a)  Shares  entitled  to  vote  as  a  separate  voting  group  may  take 
action  on  a  matter  at  a  meeting  only  if  a  quorum  of  those  shares  exists 
with  respect  to  that  matter,  except  that,  in  the  absence  of  a  quorum  at 
the  opening  of  any  meeting  of  shareholders,  such  meeting  may  be 
adjourned  from  time  to  time  by  the  vote  of  a  majority  of  the  shares 
voting  on  the  motion  to  adjourn.  Unless  the  articles  of  incorporation, 
a  bylaw  adopted  by  the  shareholders,  or  this  act  provides  otherwise,  a 
majority  of  the  votes  entitled  to  be  cast  on  the  matter  by  the  voting 
group  constitutes  a  quorum  of  that  voting  group  for  action  on  that 
matter. 

(b)  Once  a  share  is  represented  for  any  purpose  at  a  meeting,  it  is 
deemed  present  for  quorum  purposes  for  the  remainder  of  the  meeting 
and  for  any  adjournment  of  that  meeting  unless  a  new  record  date  is 
or  must  be  set  for  that  adjourned  meeting. 

(c)  If  a  quorum  exists,  action  on  a  matter  (other  than  the  election 
of  directors)  by  a  voting  group  is  approved  if  the  votes  cast  within  the 
voting  group  favoring  the  action  exceed  the  votes  cast  opposing  the 
action,  unless  the  articles  of  incorporation,  a  bylaw  adopted  by  the 
shareholders,  or  this  act  requires  a  greater  number  of  affirmative 
votes. 

(d)  An  amendment  of  the  articles  of  incorporation  or  bylaws 
adding,  changing,  or  deleting  a  quorum  or  voting  requirement  for  a 
voting  group  greater  than  specified  in  subsection  (a)  or  (c)  is  governed 
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by  G.S.  55-7-27. 

(e)    The  election  of  directors  is  governed  by  G.S.  55-7-28. 
"  §  55-7-26.    Action  by  single  and  mulliplc  voting  groups. 

(a)  If  the  articles  of  incorporation,  a  bylaw  adopted  by  the 
shareholders,  or  this  act  provides  for  voting  by  a  single  voting  group 
on  a  matter,  action  on  that  matter  is  taken  when  voted  upon  by  that 
voting  group  as  provided  in  G.S.  55-7-25. 

(b)  If  the  articles  of  incorporation,  a  bylaw  adopted  by  the 
shareholders,  or  this  act  provides  for  voting  by  two  or  more  voting 
groups  on  a  matter,  action  on  that  matter  is  taken  only  when  voted 
upon  by  each  of  those  voting  groups  counted  separately  as  provided  in 
G.S.  55-7-25.  Action  may  be  taken  by  one  voting  group  on  a  matter 
even  though  no  action  is  taken  at  the  same  time  by  another  voting 
group  entitled  to  vote  on  the  matter. 

"  §  55-7-27.    Gieater  quorum  or  voting  requirements. 

(a)  The  articles  of  incorporation  or  a  bylaw  adopted  by  the 
shareholders  may  provide  for  a  greater  quorum  or  voting  requirement 
for  shareholders  (or  voting  groups  of  shareholders)  than  is  provided 
for  by  this  act.  Any  such  bylaw  adopted  by  the  shareholders  after  the 
effective  date  of  this  section  must  be  approved  by  a  quorum  and  vote 
sufficient  to  amend  the  articles  of  incorporation  for  that  purpose. 

(b)  Any  provision  in  the  articles  of  incorporation  or  bylaws 
prescribing  the  quorum  or  vote  required  for  any  purpose  as  permitted 
by  this  section  may  not  itself  be  amended  by  a  quorum  or  vote  less 
than  the  quorum  or  vote  therein  prescribed. 

"  §  55-7-28.    Voting  for  directors;  cumulative  voting. 

(a)  Unless  otherwise  provided  in  the  articles  of  incorporation  or  in 
an  agreement  valid  under  G.S.  55-7-31,  directors  are  elected  by  a 
plurality  of  the  votes  cast  by  the  shares  entitled  to  vote  in  the  election 
at  a  meeting  at  which  a  quorum  is  present. 

(b)  Except  as  provided  in  subsection  (e)  of  this  section, 
shareholders  do  not  have  a  right  to  cumulate  their  votes  for  directors 
unless  the  articles  of  incorporation  so  provide. 

(c)  A  statement  included  in  the  articles  of  incorporation  that  '[all] 
[a  designated  voting  group  of]  shareholders  are  entitled  to  cumulate 
their  votes  for  directors'  (or  words  of  similar  import)  means  that  the 
shareholders  designated  are  entitled  to  multiply  the  number  of  votes 
they  are  entitled  to  cast  by  the  number  of  directors  for  whom  they  are 
entitled  to  vote  and  cast  the  product  for  a  single  candidate  or  distribute 
the  product  among  two  or  more  candidates. 

(d)  Shares  otherwise  entitled  to  vote  cumulatively  may  not  be  voted 
cumulatively  at  a  particular  meeting  unless: 

(1)    The   meeting   notice  or  proxy  statement  accompanying  the 
notice     states     conspicuously     that     cumulative     voting     is 

605 


CHAPTER  265  Session  Laws  -  1989 

authorized:  or 

(2)    A  shareholder  or  proxy  who  has  the  right  to  cumulate  his 

votes    announces    in    open    meeting,        before    voting    for 

directors  starts,    his   intention   to  vote  cumulatively;   and  if 

such  announcement  is  made,  the  chair  shall  declare  that  all 

shares  entitled  to  vote  have  the  right  to  vote  cumulatively  and 

shall  announce  the  number  of  shares  present  in  person  and 

by  proxy,  and  shall  thereupon  grant  a  recess  of  not  less  than 

=  ■  '  one  hour  nor  more  than  four  hours,  as  he  shall  determine, 

or  of  such   other   period   of  time  as   is   unanimously  then 

agreed  upon. 

(e)     Shareholders  of  a  corporation  incorporated  in  this  State  shall 

have    the    right    to    cumulate    their    votes    for    directors    if    (i)    the 

corporation  was  in  existence  prior  to  July  1,   1957,  under  a  charter 

which  does  not  grant  the  right  of  cumulative  voting  and  at  the  time  of 

the  election  the  stock  transfer  book  of  such  corporation  discloses,  or  it 

otherwise  appears,  that  there  is  at  least  one  stockholder  who  owns  or 

controls  more  than  one-fourth  of  the  voting  stock  of  such  corporation. 

(Shares  represented  at  a  meeting  by  revocable  proxy  relating  to  that 

meeting  or  adjourned  meetings  thereof  shall  not  be  deemed  shares 

'controlled'   within   the   meaning  of  this   subsection.),   or   if  (ii)   the 

corporation  was  incorporated  on  or  after  .Tuly  1.  1957.  and  before  the 

effective  date  of  this  act.  unless,  when  the  stock  transfer  books  are 

closed   or   at   the   record   date   fixed   to   determine   the   shareholders 

entitled  to  receive  notice  of  and  to  vote  at  the  meeting  of  shareholders, 

shares    of  any   class    or    series   are    listed    on    a    national    securities 

exchange  or  are  held  of  record  by  more  than  2.000  shareholders. 

This    right    to    vote    cumulatively    may    be    denied    or    limited    by 

amendment  to  the  articles  of  incorporation,  but  no  such  amendment 

shall    be    made    when    the    number    of    shares    voting    against    the 

amendment  would  be  sufficient  to  elect  a  director  by  cumulative  voting 

if  such  shares  are  entitled  to  be  voted  cumulatively  for  the  election  of 

directors. 

"Part  3.    Voting  Trusts  and  Agreements. 
"  §  55-7-30.    Voting  fmsls. 

(a)  One  or  more  shareholders  may  create  a  voting  trust,  conferring 
on  a  trustee  the  right  to  vote  or  otherwise  act  for  them,  by  signing  an 
agreement  setting  out  the  provisions  of  the  trust  (which  may  include 
anything  consistent  with  its  purpose)  and  transferring  their  shares  to 
the  trustee.  When  a  voting  trust  agreement  is  signed,  the  trustee  shall 
prepare  a  list  of  the  names  and  addresses  of  all  owners  of  beneficial 
interests  in  the  trust,  together  with  the  number  and  class  of  shares 
each  transferred  to  the  trust,  and  deliver  copies  of  the  list  and 
agreement  to  the  corporation's  principal  office.     *"      •       ' 
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(b)  A  voting  trust  becomes  effective  on  the  date  the  first  shares 
subject  to  the  trust  are  registered  in  the  trustee's  name.  A  voting  trust 
is  valid  for  not  more  than  10  years  after  its  effective  date  unless 
extended  under  subsection  (c). 

(c)  All  or  some  of  the  parties  to  a  voting  trust  may  extend  it  for 
additional  terms  of  not  more  than  10  years  each  by  signing  an 
extension  agreement  and  obtaining  the  voting  trustee's  written  consent 
to  the  extension.  An  extension  is  valid  for  not  more  than  10  years 
from  the  date  the  first  shareholder  signs  the  extension  agreement. 
The  voting  trustee  must  deliver  copies  of  the  extension  agreement  and 
list  of  beneficial  owners  to  the  corporation's  principal  office.  An 
extension  agreement  binds  only  those  parties  signing  it. 
"^55-7-31.    Shareholders' agreements. 

(a)  An  agreement  between  two  or  more  shareholders,  if  in  writing 
and  signed  by  the  parties  thereto,  may  provide  that  in  the  exercise  of 
any  voting  rights  of  shares  held  by  the  parties,  including  any  vote  with 
respect  to  directors,  such  shares  shall  be  voted  as  provided  by  the 
agreement,  or  as  the  parties  may  agree,  or  as  determined  in 
accordance  with  any  procedure  (including  arbitration)  specified  in  the 
agreement.  Such  agreement  shall  be  valid  as  between  the  parties 
thereto  for  not  more  than  10  years  from  the  date  of  its  execution.  A 
voting  agreement  created  under  this  section  may  be  extended  or 
renewed  in  like  manner  as  a  voting  trust  may  be  extended  or  renewed 
as  provided  by  G.S.  55-7-30  (c),  but  is  not  otherwise  subject  to  the 
provisions  of  G.S.  55-7-30. 

(b)  Except  in  the  case  of  a  public  corporation,  no  written 
agreement  to  which  all  of  the  shareholders  have  actually  assented, 
whether  embodied  in  the  articles  of  incorporation  or  bylaws  or  in  any 
side  agreement  in  writing  and  signed  by  all  the  parties  thereto,  and 
which  relates  to  any  phase  of  the  affairs  of  the  corporation,  whether  to 
the  management  of  its  business  or  division  of  its  profits  or  otherwise, 
shall  be  invalid  as  between  the  parties  thereto,  on  the  ground  that  it  is 
an  attempt  by  the  parties  thereto  to  treat  the  corporation  as  if  it  were  a 
partnership  or  to  arrange  their  relationships  in  a  manner  that  would  be 
appropriate  between  partners.  A  transferee  of  shares  covered  by  such 
agreement  who  acquires  them  with  knowledge  thereof  is  bound  by  its 
provisions. 

(c)  A  written  agreement  between  all  or  less  than  all  of  the 
shareholders,  whether  solely  between  themselves  or  between  one  or 
more  of  them  and  a  party  who  is  not  a  shareholder,  is  not  invalid  as 
between  the  parties  thereto  on  the  ground  that  it  so  relates  to  the 
conduct  of  the  affairs  of  the  corporation  as  to  interfere  with  the 
discretion  of  the  board  of  directors.  The  effect  of  any  such  agreement 
shall  be  to  relieve  the  directors  and  impose  upon  the  shareholders  who 
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are  parties  to  the  agreement  the  liability  for  managerial  acts  or 
omissions  which  is  imposed  on  directors  to  the  extent  and  so  long  as 
the  discretion  or  powers  of  the  board  in  its  management  of  corporate 
affairs  is  controlled  by  such  agreement.  ^ 

"Part  4.    Derivative  Proceedings. 
"  §  55-7-40.    Shareholders '  derivative  actions. 

(a)  An  action  may  be  brought  in  the  Superior  Court  of  this  State, 
which  shall  have  exclusive  original  Jurisdiction  over  actions  brought 
hereunder,  in  the  right  of  any  domestic  or  foreign  corporation  by  a 
shareholder  or  holder  of  a  beneficial  interest  in  shares  of  such 
corporation;  provided  that  the  plaintiff  or  plaintiffs  must  comply  with 
the  provisions  of  subsection  (g)  of  this  section,  if  applicable,  and  must 
allege,  and  it  must  appear,  that  each  plaintiff  was  a  shareholder  or 
holder  of  a  beneficial  interest  in  such  shares  at  the  time  of  the 
transaction  of  which  he  complains  or  that  his  shares  or  beneficial 
interest  in  such  shares  devolved  upon  him  by  operation  of  law  from  a 
person  who  was  a  shareholder  or  holder  of  a  beneficial  interest  in 
such  shares  at  such  time. 

(b)  The  complaint  shall  allege  with  particularity  the  efforts,  if  any, 
made  by  the  plaintiff  to  obtain  the  action  he  desires  from  the  directors 
or  comparable  authority  and  the  reasons  for  his  failure  to  obtain  the 
action  or  for  not  making  the  effort.  Whether  or  not  a  demand  for 
action  was  made,  if  the  corporation  commences  an  investigation  of  the 
charges  made  in  the  demand  or  complaint,  the  court  may  stay  any 
proceeding  until  the  investigation  is  completed. 

(c)  Upon  motion  of  the  corporation,  the  court  may  appoint  a 
committee  composed  of  two  or  more  disinterested  directors  or  other 
disinterested  persons,  acceptable  to  the  corporation,  to  determine 
whether  it  is  in  the  best  interests  of  the  corporation  to  pursue  a 
particular  legal  right  or  remedy.  The  committee  shall  report  its 
findings  to  the  court.  After  considering  the  report  and  any  other 
relevant  evidence,  the  court  shall  determine  whether  the  proceeding 
should  be  continued  or  not. 

(d)  Such  action  shall  not  be  discontinued,  dismissed,  compromised 
or  settled  without  the  approval  of  the  court.  If  the  court  shall 
determine  that  the  interest  of  the  shareholders  or  any  class  or  classes 
thereof,  or  of  the  creditors  of  the  corporation,  will  be  substantially 
affected  by  such  discontinuance,  dismissal,  compromise  or  settlement, 
the  court,  in  its  discretion,  may  direct  that  notice,  by  publication  or 
otherwise,  shall  be  given  to  such  shareholders  or  creditors  whose 
interests  it  determines  will  be  so  affected.  If  notice  is  so  directed  to 
be  given,  the  court  may  determine  which  one  or  more  of  the  parties  to 
the  action  shall  bear  the  expense  of  gi\ing  the  same,  in  such  amount 
as    the    court    shall    determine    and    find    to    be    reasonable    in    the 
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circumstances,  and  the  amount  of  such  expense  shall  be  awarded  as 
costs  of  the  action. 

(e)  If  the  action  on  behalf  of  the  corporation  is  successful,  in 
whole  or  part,  whether  by  means  of  a  compromise  and  settlement  or 
by  a  judgment,  the  court  may  award  the  plaintiff  the  reasonable 
expenses  of  maintaining  the  action,  including  reasonable  attorneys' 
fees,  and  shall  direct  the  plaintiff  to  account  to  the  corporation  for  the 
remainder  of  any  proceeds  of  the  action. 

(f)  In  any  such  action  the  court,  upon  final  judgement  and  a 
finding  that  the  action  was  brought  without  reasonable  cause,  may 
require  the  plaintiff  or  plaintiffs  to  pay  to  the  defendant  or  defendants 
the  reasonable  expenses,  including  attorneys"  fees,  incurred  by  them 
in  the  defense  of  the  action. 

(g)  In  addition  to  all  other  provisions  of  this  section,  any  action 
brought  on  behalf  of  a  corporation  that  is  a  public  corporation  at  the 
time  of  such  action  against  one  or  more  of  its  directors  for  monetary 
damages  the  plaintiff  or  plaintiffs  must  (i)  allege,  and  it  must  appear, 
that  each  plaintiff  has  been  a  shareholder  or  holder  of  a  beneficial 
interest  In  shares  of  the  corporation  for  at  least  one  year:  (ii)  bring  the 
action  within  two  years  of  the  date  of  the  transaction  of  which  he 
complains;  and  (iii)  execute  and  deposit  with  the  clerk  a  written 
undertaking  with  sufficient  surety,  approved  by  the  judge,  in  an 
amount  to  be  fixed  by  the  judge  to  indemnify  the  corporation  against 
any  and  all  expenses  expected  to  be  incurred  by  the  corporation  in 
connection  with  the  proceeding,  including  those  arising  by  way  of 
indemnity,  if  the  court  in  its  discretion  so  requires. 

(h)  In  proceedings  hereunder,  no  shareholder  shall  be  entitled  to 
obtain  or  have  access  to  any  communication  within  the  scope  of  the 
corporation's  attorney-client  privilege  which  could  not  be  obtained  by 
or  would  not  be  accessible  to  a  party  in  an  action  other  than  on  behalf 
of  the  corporation. 

"ARTICLE  8. 
"Directors  and  Officers. 
"Part  1.    Board  of  Directors. 
"  §  55-8-01 .    Requiremenl  for  and  duties  of  board  of  directors. 

(a)  Except  as  provided  in  subsection  (c).  each  corporation  must 
have  a  board  of  directors. 

(b)  All  corporate  powers  shall  be  exercised  by  or  under  the 
authority  of,  and  the  business  and  affairs  of  the  corporation  managed 
under  the  direction  of.  its  board  of  directors,  except  as  otherwise 
provided  in  the  articles  of  incorporation  or  in  an  agreement  valid 
under  G.S.  55-7-31  (b). 

(c)  A  corporation  may  dispense  with  or  limit  the  authority  of  a 
board  of  directors  by  describing  in  its  articles  of  incorporation  or  in 
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an  agreement  valid  under  G.S.  55-7-3 1(b)  who  will  perform  some  or 
all  of  the  duties  of  a  board  of  directors;  but  no  such  limitation  upon 
the  authority  which  the  board  of  directors  would  otherwise  have  shall 
be  effective  against  other  persons  without  actual  knowledge  of  such 
limitation. 

(d)  To  the  extent  the  articles  of  incorporation  or  an  agreement  valid 
under  G.S.  55-7-31(b)  vests  authority  of  the  board  of  directors  in  an 
individual  or  group  other  than  the  board  of  directors,  such  individual 
or  group  in  the  exercise  of  such  authority  shall  be  deemed  to  be  acting 
as  the  board  of  directors  for  all  purposes  of  this  act. 
"§  55-8-02.    Qualijlcalions  of  directors. 

The  articles  of  incorporation  or  bylaws  may  prescribe  qualifications 
for  directors.     A  director  need   not  be  a  resident  of  this  State  or  a 
shareholder  of  the  corporation  unless  the  articles  of  incorporation  or 
bylaws  so  prescribe. 
"^55-8-03.    Number  and  election  of  directors.  -.  . 

(a)  A  board  of  directors  must  consist  of  one  or  more  individuals, 
with  the  number  specified  in  or  fixed  in  accordance  with  the  articles  of 
incorporation  or  bylaws. 

(b)  The  shareholders  may  from  time  to  time  increase  or  decrease 
the  number  of  directors  by  amendment  to  the  articles  of  incorporation 
or  the  bylaws,  but  no  such  decrease  shall  be  made  when  the  number 
of  shares  voting  against  the  proposal  for  decrease  would  be  sufficient 
to  elect  a  director  by  cumulative  voting  if  such  shares  are  entitled  to 
be  voted  cumulatively  for  the  election  of  directors.  If  a  board  of 
directors  has  power  under  the  articles  of  incorporation  or  bylaws  to  fix 
or  change  the  number  of  directors  and  if  the  shareholders  do  not  have 
the  right  to  cumulate  their  votes  for  directors,  the  board  may  increase 
or  decrease  the  number  of  directors  by  not  more  than  thirty  percent 
(30%)  during  any  12-month  period. 

(c)  The  articles  of  incorporation  or  bylaws  may  establish  a  variable 
range  for  the  size  of  the  board  of  directors  by  fixing  a  minimum  and 
maximum  number  of  directors.  If  a  variable  range  is  established,  the 
number  of  directors  may  be  fixed  or  changed  from  time  to  time, 
within  the  minimum  and  maximum,  by  the  shareholders  or  (unless  the 
articles  of  incorporation  or  an  agreement  valid  under  G.S.  55-7-31 
shall  otherwise  provide)  the  board  of  directors.  After  shares  are 
issued,  only  the  shareholders  may  change  the  range  for  the  size  of  the 
board  or  change  from  a  fixed  to  a  variable-range  size  board  or  vice 
versa. 

(d)  Directors  are  elected  at  the  first  annual  shareholders'  meeting 
and  at  each  annual  meeting  thereafter  unless  their  terms  are  staggered 
under  G.S.  55-8-06. 

"  §  55-8-04.    Election  of  directors  by  certain  classes  of  shareholders. 
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If  the  articles  of  incorporation  authorize  dividing  the  shares  into 
classes,  the  articles  may  also  authorize  the  election  of  all  or  a  specified 
number  of  directors  by  the  holders  of  one  or  more  authorized  classes 
of  shares.  A  class  (or  classes)  of  shares  entitled  to  elect  one  or  more 
directors  is  a  separate  voting  group  for  purposes  of  the  election  of 
directors. 
"  §  55-8-05.    Terms  of  directors  generally. 

(a)  The  terms  of  the  initial  directors  of  a  corporation  expire  at  the 
first  shareholders'  meeting  at  which  directors  are  elected. 

(b)  The  terms  of  all  other  directors  expire  at  the  next  annual 
shareholders'  meeting  following  their  election  unless  their  terms  are 
staggered  under  G.S.  55-8-06. 

(c)  A  decrease  in  the  number  of  directors  does  not  shorten  an 
incumbent  director's  term. 

(d)  The  term  of  a  director  elected  to  fill  a  vacancy  expires  at  the 
next  shareholders'  meeting  at  which  directors  are  elected. 

(e)  Despite  the  expiration  of  a  director's  term,  he  continues  to 
serve  until  his  successor  is  elected  and  qualifies  or  until  there  is  a 
decrease  in  the  number  of  directors. 

"  §  55-8-06.    Staggered  terms  for  directors. 

'If  the  number  of  directors  is  fixed  at  nine  or  more  directors,  the 
articles  of  incorporation  or  bylaws  adopted  by  the  shareholders  may 
provide  for  staggering  their  terms  by  dividing  the  total  number  of 
directors  into  two  or  three  groups,  with  each  group  containing  one- 
half  or  one-third  of  the  total,  as  near  as  may  be.  In  that  event,  the 
terms  of  directors  in  the  first  group  expire  at  the  first  annual 
shareholders'  meeting  after  their  election,  the  terms  of  the  second 
group  expire  at  the  second  annual  shareholders'  meeting  after  their 
election,  and  the  terms  of  the  third  group,  if  any,  expire  at  the  third 
annual  shareholders'  meeting  after  their  election.  At  each  annual 
shareholders'  meeting  held  thereafter,  directors  shall  be  chosen  for  a 
term  of  two  years  or  three  years,  as  the  case  may  be,  to  succeed  those 
whose  terms  expire. 
"§  55-8-07.    Resigtmtion  of  directors. 

(a)  A  director  may  resign  at  any  time  by  communicating  his 
resignation  to  the  board  of  directors,  its  chairman,  or  the  corporation. 

(b)  A  resignation  is  effective  when  it  is  communicated  unless  it 
specifies  in  writing  a  later  effective  date  or  subsequent  event  upon 
which  it  will  become  effective. 

"  §  55-8-08.    Removal  of  directors  by  shareholders. 

(a)  The  shareholders  may  remove  one  or  more  directors  with  or 
without  cause  unless  the  articles  of  incorporation  provide  that  directors 
may  be  removed  only  for  cause. 

(b)  If  a  director  is  elected  by  a  voting  group  of  shareholders,  only 
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the  shareholders  of  that  voting  group  may  participate  in  the  vote  to 
remove  him. 

(c)  If  cumulative  voting  is  authorized,  a  director  may  not  be 
removed  if  the  number  of  votes  sufficient  to  elect  him  under 
cumulative  voting  is  voted  against  his  removal.  If  cumulative  voting  is 
not  authorized,  a  director  may  be  removed  only  if  the  number  of  votes 
cast  to  remove  him  exceeds  the  number  of  votes  cast  not  to  remove 
him. 

(d)  A  director  may  not  be  removed  by  the  shareholders  at  a 
meeting  unless  the  notice  of  the  meeting  states  that  the  purpose,  or 
one  of  the  purposes,  of  the  meeting  is  removal  of  the  director. 

"  §  55-8-09.    Removal  of  directors  by  judicial  proceeding. 

(a)  The  superior  court  of  the  county  where  a  corporation's 
principal  office  (or,  if  none  in  this  State,  its  registered  office)  is 
located  may  remove  a  director  of  the  corporation  from  office  in  a 
proceeding  commenced  either  by  the  corporation  or  by  its 
shareholders  holding  at  least  ten  percent  (10%)  of  the  outstanding 
shares  of  any  class  if  the  court  finds  that: 

(1)  The  director  engaged  in  fraudulent  or  dishonest  conduct,  or 
gross  abuse  of  authority  or  discretion,  with  respect  to  the 
corporation;  and 

(2)  Removal  is  in  the  best  interest  of  the  corporation. 

(b)  The  court  that  removes  a  director  may  bar  the  director  from 
reelection  for  a  period  prescribed  by  the  court. 

(c)  If  shareholders  commence  a  proceeding  under  subsection  (a), 
they  shall  make  the  corporation  a  party  defendant.  . 
"§  55-8-10.    Vacancy  on  board. 

(a)  Unless  the  articles  of  incorporation  provide  otherwise,  if  a 
vacancy  occurs  on  a  board  of  directors,  including,  without  limitation, 
a  vacancy  resulting  from  an  increase  in  the  number  of  directors  or 
from  the  failure  by  the  shareholders  to  elect  the  full  authorized 
number  of  directors: 

(1)  The  shareholders  may  fill  the  vacancy;  ,       ' 

(2)  The  board  of  directors  may  fill  the  vacancy;  or 

(3)  If  the  directors  remaining  in  office  constitute  fewer  than  a 
quorum  of  the  board,  they  may  fill  the  vacancy  by  the 
affirmative  vote  of  a  majority  of  all  the  directors,  or  by  the 
sole  director,  remaining  in  office. 

(b)  If  the  vacant  office  was  held  by  a  director  elected  by  a  voting 
group  of  shareholders,  only  the  remaining  director  or  directors  elected 
by  that  voting  group  or  the  holders  of  shares  of  that  voting  group  are 
entitled  to  fill  the  vacancy. 

(c)  A  vacancy  that  will  occur  at  a  specific  later  date  (by  reason  of  a 
resignation    effective    at    a    later    date    under    G.S.     55-8-07(b)    or 
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otherwise)    may    be   filled    before   the   vacancy   occurs    but   the    new 
director  may  not  take  office  until  the  vacancy  occurs. 
"  §  55-8-1 1 .    Cotnpensalion  of  direclors. 

Unless  the  articles  of  incorporation  or  bylaws  provide  otherwise,  the 
board  of  directors  may  fix  the  compensation  of  directors. 
"Part  2.    Meetings  and  Action  of  the  Board. 
"  §  55-8-20.    Meetings. 

(a)  The  board  of  directors  may  hold  regular  or  special  meetings  in 
or  out  of  this  State. 

(b)  Unless  the  articles  of  incorporation  or  bylaws  provide 
otherwise,  the  board  of  directors  may  permit  any  or  all  directors  to 
participate  in  a  regular  or  special  meeting  by.  or  conduct  the  meeting 
through  the  use  of.  any  means  of  communication  by  which  all 
directors  participating  may  simultaneously  hear  each  other  during  the 
meeting.  A  director  participating  in  a  meeting  by  this  means  is 
deemed  to  be  present  in  person  at  the  meeting. 

"§55-8-2/.    Action  without  meeting. 

(a)  Unless  the  articles  of  incorporation  or  bylaws  provide 
otherwise,  action  required  or  permitted  by  this  act  to  be  taken  at  a 
board  of  directors"  meeting  may  be  taken  without  a  meeting  if  the 
action  is  taken  by  all  members  of  the  board.  The  action  must  be 
evidenced  by  one  or  more  written  consents  signed  by  each  director 
before  or  after  such  action,  describing  the  action  taken,  and  included 
in  the  minutes  or  filed  with  the  corporate  records. 

(b)  Action  taken  under  this  section  is  effective  when  the  last 
director  signs  the  consent,  unless  the  consent  specifies  a  different 
effective  date. 

(c)  A  consent  signed  under  this  section  has  the  effect  of  a  meeting 
vote  and  may  be  described  as  such  in  any  document. 

"^55-8-22.    Notice  of  meeting. 

(a)  Unless  the  articles  of  incorporation  or  bylaws  provide 
otherwise,  regular  meetings  of  the  board  of  directors  may  be  held 
without  notice  of  the  date.  time,  place,  or  purpose  of  the  meeting. 

(b)  Special  meetings  of  the  board  of  directors  shall  be  held  upon 
such  notice  as  is  provided  in  the  articles  of  incorporation  or  bylaws, 
or  in  the  absence  of  any  such  provision,  upon  notice  sent  by  any  usual 
means  of  communication  not  less  than  five  days  before  the  meeting. 
The  notice  need  not  describe  the  purpose  of  the  special  meeting  unless 
required  by  this  act.  the  articles  of  incorporation  or  bylaws. 
"^55-8-23.    Waiver  of  notice. 

(a)  A  director  may  waive  any  notice  required  by  this  act.  the 
articles  of  incorporation,  or  bylaws  before  or  after  the  date  and  time 
stated  in  the  notice.  Except  as  provided  by  subsection  (b).  the  waiver 
must  be  in  writing,  signed  by  the  director  entitled  to  the  notice,  and 
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filed  with  the  minutes  or  corporate  records. 

(b)  A  director's  attendance  at  or  participation  in  a  meeting  waives 
any  required  notice  to  him  of  the  meeting  unless  the  director  at  the 
beginning  of  the  meeting  (or  promptly  upon  his  arrival)  objects  to 
holding  the  meeting  or  transacting  business  at  the  meeting  and  does 
not  thereafter  vote  for  or  assent  to  action  taken  at  the  meeting. 
"  §  55-8-24.    Quorum  and  voting. 

(a)  Unless  the  articles  of  incorporation  or  bylaws  require  a  greater 
number,  a  quorum  of  a  board  of  directors  consists  of: 

(1)  A  majority  of  the  fixed  number  of  directors  if  the 
corporation  has  a  fixed  board  size;  or 

(2)  A  majority  of  the  number  of  directors  prescribed,  or  if  no 
number  is  prescribed  the  number  in  office  immediately 
before  the  meeting  begins,  if  the  corporation  has  a  variable- 
range  size  board. 

(b)  The  articles  of  incorporation  or  a  bylaw  adopted  by  the 
shareholders  may  authorize  a  quorum  of  a  board  of  directors  to 
consist  of  no  fewer  than  one-third  of  the  fixed  or  prescribed  number 
of  directors  determined  under  subsection  (a). 

(c)  If  a  quorum  is  present  when  a  vote  is  taken,  the  affirmative 
vote  of  a  majority  of  directors  present  is  the  act  of  the  board  of 
directors  unless  the  articles  of  incorporation  or  bylaws  require  the  vote 
of  a  greater  number  of  directors. 

(d)  A  director  who  is  present  at  a  meeting  of  the  board  of  directors 
or  a  committee  of  the  board  of  directors  when  corporate  action  is 
taken  is  deemed  to  have  assented  to  the  action  taken  unless: 

(1)  He  objects  at  the  beginning  of  the  meeting  (or  promptly 
upon  his  arrival)  to  holding  it  or  transacting  business  at  the 
meeting: 

(2)  His  dissent  or  abstention  from  the  action  taken  is  entered  in 
the  minutes  of  the  meeting;  or 

(3)  He  files  written  notice  of  his  dissent  or  abstention  with  the 
presiding  officer  of  the  meeting  before  its  adjournment  or 
with  the  corporation  immediately  after  adjournment  of  the 
meeting.  The  right  of  dissent  or  abstention  is  not  available 
to  a  director  who  votes  in  favor  of  the  action  taken.  - 

"§  55-8-25.    Commiuees. 

(a)  Unless  the  articles  of  incorporation  or  bylaws  provide 
otherwise,  a  board  of  directors  may  create  one  or  more  committees 
and  appoint  members  of  the  board  of  directors  to  serve  on  them. 
Each  committee  must  have  two  or  more  members,  who  serve  at  the 
pleasure  of  the  board  of  directors. 

(b)  The  creation  of  a  committee  and  appointment  of  members  to  it 
must  be  approved  by  the  greater  of: 
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(1)  A  majority  of  all  tiie  directors  in  office  when  the  action  is 
taken;  or 

(2)  The  number  of  directors  required  by  the  articles  of 
incorporation  or  bylaws  to  take  action  under  G.S.  55-8-24. 

(c)  G.S.  55-8-20  through  G.S.  55-8-24.  which  govern  meetings, 
action  without  meetings,  notice  and  waiver  of  notice,  and  quorum  and 
voting  requirements  of  the  board  of  directors,  apply  to  committees  and 
their  members  as  well. 

(d)  To  the  extent  specified  by  the  board  of  directors  or  in  the 
articles  of  incorporation  or  bylaws,  each  committee  may  exercise  the 
authority  of  the  board  of  directors  under  G.S.  55-8-01. 

(e)  A  committee  may  not,  however: 

(1)  Authorize  distributions: 

(2)  Approve  or  propose  to  shareholders  action  that  this  act 
requires  be  approved  by  shareholders; 

(3)  Fill  vacancies  on  the  board  of  directors  or  on  any  of  its 
committees; 

(4)  Amend  articles  of  incorporation  pursuant  to  G.S.  55-10-02; 

(5)  Adopt,  amend,  or  repeal  bylaws; 

(6)  Approve  a  plan  of  merger  not  requiring  shareholder 
approval; 

(7)  Authorize  or  approve  reacquisition  of  shares,  except 
according  to  a  formula  or  method  prescribed  by  the  board  of 
directors;  or 

(8)  Authorize  or  approve  the  issuance  or  sale  or  contract  for 
sale  of  shares,  or  determine  the  designation  and  relative 
rights,  preferences,  and  limitations  of  a  class  or  series  of 
shares,  except  that  the  board  of  directors  may  authorize  a 
committee  (or  a  senior  executive  officer  of  the  corporation) 
to  do  so  within  limits  specifically  prescribed  by  the  board  of 
directors. 

(0  The  creation  of.  delegation  of  authority  to.  or  action  by  a 
committee  does  not  alone  constitute  compliance  by  a  director  with  the 
standards  of  conduct  described  in  G.S.  55-8-30. 

"Part  3.    Standards  of  Conduct. 
"  §  55-8-30.    General  standards  for  directors. 

(a)  A  director  shall  discharge  his  duties  as  a  director,  including  his 
duties  as  a  member  of  a  committee: 

(1)  In  good  faith; 

(2)  With  the  care  an  ordinarily  prudent  person  in  a  like  position 
would  exercise  under  similar  circumstances;  and 

(3)  In  a  manner  he  reasonably  believes  to  be  in  the  best 
interests  of  the  corporation . 

(b)  In   discharging   his   duties   a  director   is   entitled   to   rely  on 
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information,    opinions,    reports,    or    statements,    including    financial 
statements  and  other  financial  data,  if  prepared  or  presented  by: 

(1)  One  or  more  officers  or  employees  of  the  corporation  whom 
the  director  reasonably  believes  to  be  reliable  and  competent 
in  the  matters  presented; 

(2)  Legal  counsel,  public  accountants,  or  other  persons  as  to 
matters  the  director  reasonably  believes  are  within  their 
professional  or  expert  competence;  or 

(3)  A  committee  of  the  board  of  directors  of  which  he  is  not  a 
member  if  the  director  reasonably  believes  the  committee 
merits  confidence. 

(c)  A  director  is  not  entitled  to  the  benefit  of  subsection  (b)  if  he 
has  actual  knowledge  concerning  the  matter  in  question  that  makes 
reliance  otherwise  permitted  by  subsection  (b)  unwarranted. 

(d)  A  director  is  not  liable  for  any  action  taken  as  a  director,  or 
any  failure  to  take  any  action,  if  he  performed  the  duties  of  his  office 
in  compliance  with  this  section. 

(e)  A  director's  personal  liability  for  monetary  damages  for  breach 
of  a  duty  as  a  director  may  be  limited  or  eliminated  only  to  the  extent 
permitted  in  G.S.  55-2-02(b)(3),  and  a  director  may  be  entitled  to 
indemnification  against  liability  and  expenses  pursuant  to  Part  5  of 
Article  8  of  this  act. 

"  §  55-8-31 .    Director  conflict  of  interest. 

(a)  A  conflict  of  interest  transaction  is  a  transaction  with  the 
corporation  in  which  a  director  of  the  corporation  has  a  direct  or 
indirect  interest.  A  conflict  of  interest  transaction  is  not  voidable  by 
the  corporation  solely  because  of  the  director's  interest  in  the 
transaction  if  any  one  of  the  following  is  true: 

(1)  The  material  facts  of  the  transaction  and  the  director's 
interest  were  disclosed  or  known  to  the  board  of  directors  or 
a  committee  of  the  board  of  directors  and  the  board  of 
directors  or  committee  authorized,  approved,  or  ratified  the 
transaction; 

(2)  The  material  facts  of  the  transaction  and  the  director's 
interest  were  disclosed  or  known  to  the  shareholders  entitled 
to  vote  and  they  authorized,  approved,  or  ratified  the 
transaction;  or 

(3)  The  transaction  was  fair  to  the  corporation. 

(b)  For  purposes  of  this  section,  a  director  of  the  corporation  has 
an  indirect  interest  in  a  transaction  if: 

(1)  Another  entity  in  which  he  has  a  material  financial  interest 
or  in  which  he  is  a  general  partner  is  a  party  to  the 
transaction;  or 

(2)  Another  entity  of  which  he  is  a  director,  officer,  or  trustee  is 
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a  party  to  the  transaction  and  the  transaction  is  or  should  be 
considered  by  the  board  of  directors  of  the  corporation. 

(c)  For  purposes  of  subsection  (a)(1).  a  conflict  of  interest 
transaction  is  authorized,  approved,  or  ratified  if  it  receives  the 
affirmative  vote  of  a  majority  of  the  directors  on  the  board  of  directors 
(or  on  the  committee)  who  have  no  direct  or  indirect  interest  in  the 
transaction,  but  a  transaction  may  not  be  authorized,  approved,  or 
ratified  under  this  section  by  a  single  director.  If  a  majority  of  the 
directors  who  have  no  direct  or  indirect  interest  in  the  transaction  vote 
to  authorize,  approve,  or  ratify  the  transaction,  a  quorum  is  present 
for  the  purpose  of  taking  action  under  this  section.  The  presence  of, 
or  a  vote  cast  by,  a  director  with  a  direct  or  indirect  interest  in  the 
transaction  does  not  affect  the  validity  of  any  action  taken  under 
subsection  (a)(1)  if  the  transaction  is  otherwise  authorized,  approved, 
or  ratified  as  provided  in  that  subsection. 

(d)  For  purposes  of  subsection  (a)(2).  a  conflict  of  interest 
transaction  is  authorized,  approved,  or  ratified  if  it  receives  the  vote  of 
a  majority  of  the  shares  entitled  to  be  counted  under  this  subsection. 
Shares  owned  by  or  voted  under  the  control  of  a  director  who  has  a 
direct  or  indirect  interest  in  the  transaction,  and  shares  owned  by  or 
voted  under  the  control  of  an  entity  described  in  subsection  (b)(1), 
may  not  be  counted  in  a  vote  of  shareholders  to  determine  whether  to 
authorize,  approve,  or  ratify  a  conflict  of  interest  transaction  under 
subsection  (a)(2).  The  vote  of  those  shares,  however,  shall  be 
counted  in  determining  whether  the  transaction  is  approved  under 
other  sections  of  this  act.  A  majority  of  the  shares  that  would  if 
present  be  entitled  to  be  counted  in  a  vote  on  the  transaction  under 
this  subsection  constitutes  a  quorum  for  the  purpose  of  taking  action 
under  this  section. 

"^55-8-32.    Loans  to  directors.  • 

(a)  Except  as  provided  by  subsection  (c).  a  corporation  may  not 
directly  or  indirectly  lend  money  to  or  guarantee  the  obligation  of  a 
director  of  the  corporation  unless: 

(1)  The  particular  loan  or  guarantee  is  approved  by  a  majority 
of  the  votes  represented  by  the  outstanding  voting  shares  of 
all  classes,  voting  as  a  single  voting  group,  except  the  votes 
of  shares  owned  by  or  voted  under  the  control  of  the 
benefited  director;  or 

(2)  The  corporation's  board  of  directors  determines  that  the  loan 
or  guarantee  benefits  the  corporation  and  either  approves  the 
specific  loan  or  guarantee  or  a  general  plan  authorizing 
loans  and  guarantees. 

(b)  The  fact  that  a  loan  or  guarantee  is  made  in  violation  of  this 
section  does  not  affect  the  borrowers  liability'  on  the  loan. 
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(c)  This  section  does  not  apply  to  loans  and  guarantees  authorized 
by  statute  regulating  any  special  class  of  corporations. 

(d)  For  purposes  of  this  section,  a  loan  or  guarantee  is  made 
indirectly  to  or  for  a  director  if  such  director  has  an  indirect  interest 
in  the  loan  or  guarantee  as  defined  in  G.S.  55-8-31  (b). 

"  §  55-8-33.    Liability  for  unlawful  distributions. 

(a)  A  director  who  votes  for  or  assents  to  a  distribution  made  in 
violation  of  G.S.  55-6-40  or  the  articles  of  incorporation  is  personally 
liable  to  the  corporation  for  the  amount  of  the  distribution  that  exceeds 
what  could  have  been  distributed  without  violating  G.S.  55-6-40  or  the 
articles  of  incorporation  if  it  is  established  that  he  did  not  perform  his 
duties  in  compliance  with  G.S.  55-8-30.  In  any  proceeding 
commenced  under  this  section,  a  director  has  all  of  the  defenses 
ordinarily  available  to  a  director. 

(b)  A  director  held  liable  under  subsection  (a)  for  an  unlawful 
distribution  is  entitled  to: 

(1)  Contribution  from  every  other  director  who  could  be  held 
liable  under  subsection  (a)  for  the  unlawful  distribution;  and 

(2)  Reimbursement  from  each  shareholder  for  the  amount  the 
shareholder  accepted  knowing  the  distribution  was  made  in 
violation  of  G.S.  55-6-40  or  the  articles  of  incorporation. 

(c)  A  proceeding  under  subsection  (a)  is  barred  unless  it  is 
commenced  within  three  years  after  the  date  on  which  the  effect  of  the 
distribution  was  measured  under  G.S.  55-6-40(e)  or  (g). 

"Part  4.  Officers. 
"  §  55-8-40.    Officers. 

(a)  A  corporation  has  the  officers  described  in  its  bylaws  or 
appointed  by  the  board  of  directors  in  accordance  with  the  bylaws. 

(b)  A  duly  appointed  officer  may  appoint  one  or  more  officers  or 
assistant  officers  if  authorized  by  the  bylaws  or  the  board  of  directors. 

(c)  The  secretary  or  any  assistant  secretary  or  any  one  or  more 
other  officers  designated  by  the  bylaws  or  the  board  of  directors  shall 
have  the  responsibility  and  authority  to  maintain  and  authenticate  the 
records  of  the  corporation . 

(d)  The  same  individual  may  simultaneously  hold  more  than  one 
office  in  a  corporation,  but  no  individual  may  act  in  more  than  one 
capacity  where  action  of  two  or  more  officers  is  required. 

(e)  Whenever  a  specific  office  is  referred  to  in  this  act.  it  shall  be 
deemed  to  include  any  person  who,  individually  or  collectively  with 
one  or  more  other  persons,  holds  or  occupies  such  office. 

"  §  55-8-4  / .    Duties  of  officers. 

Each  officer  has  the  authority  and  duties  set  forth  in  the  bylaws  or. 
to  the  extent  consistent  with  the  bylaws,  the  authority  and  duties 
prescribed   by  the  board  of  directors  or   by  direction   of  an   officer 
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authorized  by  the  board  of  directors  to  prescribe  the  authority  and 

duties  of  other  officers. 

"  §  55-8-42.    Standards  of  conduct  for  officers. 

(a)  An  officer  with  discretionary  authority  shall  discharge  his  duties 
under  that  authority: 

(1)  In  good  faith; 

(2)  With  the  care  an  ordinarily  prudent  person  in  a  like  position 
would  exercise  under  similar  circumstances;  and 

(3)  In    a    manner    he    reasonably    believes    to    be    in    the    best 
interests  of  the  corporation. 

(b)  In  discharging  his  duties  an  officer  is  entitled  to  rely  on 
information,  opinions,  reports,  or  statements,  including  financial 
statements  and  other  financial  data,  if  prepared  or  presented  by: 

(1)  One  or  more  officers  or  employees  of  the  corporation  whom 
the  officer  reasonably  believes  to  be  reliable  and  competent 
in  the  matters  presented;  or 
'.  (2)  Legal  counsel,  public  accountants,  or  other  persons  as  to 
matters  the  officer  reasonably  believes  are  within  their 
professional  or  expert  competence. 

(c)  An  officer  is  not  entitled  to  the  benefit  of  subsection  (b)  if  he 
has  actual  knowledge  concerning  the  matter  in  question  that  makes 
reliance  otherwise  permitted  by  subsection  (b)  unwarranted. 

(d)  An  officer  is  not  liable  for  any  action  taken  as  an  officer,  or 
any  failure  to  take  any  action,  if  he  performed  the  duties  of  his  office 
in  compliance  with  this  section. 

(e)  An  officer  may  be  entitled  to  indemnification  against  liability 
and  expenses  pursuant  to  Part  5  of  Article  8  of  this  act. 

"  §  55-8-43.    Resignation  and  removal  of  officers. 

(a)  An  officer  may  resign  at  any  time  by  communicating  his 
resignation  to  the  corporation.  A  resignation  is  effective  when  it  is 
communicated  unless  it  specifies  in  writing  a  later  effective  date.  If  a 
resignation  is  made  effective  at  a  later  date  and  the  corporation  accepts 
the  future  effective  date,  its  board  of  directors  may  fill  the  pending 
vacancy  before  the  effective  date  if  the  board  of  directors  provides  that 
the  successor  does  not  take  office  until  the  effective  date. 

(b)  A  board  of  directors  may  remove  any  officer  at  any  time  with 
or  without  cause. 

"^55-8-44.    Contract  rights  of  officers. 

(a)  The  appointment  of  an  officer  does  not  itself  create  contract 
rights. 

(b)  An  officer" s  removal  does  not  itself  affect  the  officer's  contract 
rights,  if  any.  with  the  corporation.  An  officer's  resignation  does  not 
affect  the  corporation's  contract  rights,  if  any.  with  the  officer. 

,  "Parts.    Indemnification. 
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"  §  55-8-50.    Policy  statement  and  definitions. 

(a)  It  is  the  public  policy  of  this  State  to  enable  corporations 
organized  under  this  Chapter  to  attract  and  maintain  responsible, 
qualified  directors,  officers,  employees  and  agents,  and.  to  that  end.  to 
permit  corporations  organized  under  this  Chapter  to  allocate  the  risk  of 
personal  liability  of  directors,  officers,  employees  and  agents  through 
indemnification  and  insurance  as  authorized  in  this  Part. 

(b)  Definitions  in  this  Part: 

(1)  'Corporation'  includes  any  domestic  or  foreign  predecessor 
entity  of  a  corporation  in  a  merger  or  other  transaction  in 
which  the  predecessor's  existence  ceased  upon 
consummation  of  the  transaction. 

(2)  'Director'  means  an  individual  who  is  or  was  a  director  of  a 
corporation  or  an  individual  who.  while  a  director  of  a 
corporation,  is  or  was  serving  at  the  corporation's  request  as 
a  director,  officer,  partner,  trustee,  employee,  or  agent  of 
another  foreign  or  domestic  corporation,  partnership,  joint 
venture,  trust,  employee  benefit  plan,  or  other  enterprise.  A 
director  is  considered  to  be  serving  an  employee  benefit  plan 
at  the  corporation's  request  if  his  duties  to  the  corporation 
also  impose  duties  on.  or  otherwise  involve  services  by,  him 
to  the  plan  or  to  participants  in  or  beneficiaries  of  the  plan. 
'Director'  includes,  unless  the  context  requires  otherwise, 
the  estate  or  personal  representative  of  a  director. 

(3)  'Expenses'  means  expenses  of  every  kind  incurred  in 
defending  a  proceeding,  including  counsel  fees. 

(4)  'Liability"  means  the  obligation  to  pay  a  judgment, 
settlement,  penalty,  fine  (including  an  excise  tax  assessed 
with  respect  to  an  employee  benefit  plan),  or  reasonable 
expenses  incurred  with  respect  to  a  proceeding. 

(5)  'Official  capacity'  means:  (i)  when  used  with  respect  to  a 
director,  the  office  of  director  in  a  corporation;  and  (ii) 
when  used  with  respect  to  an  individual  other  than  a 
director,  as  contemplated  in  G.S.  55-8-56.  the  office  in  a 
corporation  held  by  the  officer  or  the  employment  or  agency 
relationship  undertaken  by  the  employee  or  agent  on  behalf 
of  the  corporation.  'Official  capacity'  does  not  include 
service  for  any  other  foreign  or  domestic  corporation  or  any 
partnership,  joint  venture,  trust,  employee  benefit  plan,  or 
other  enterprise. 

(6)  'Party'  includes  an  individual  who  was.  is.  or  is  threatened 
to  be  made  a  named  defendant  or  respondent  in  a 
proceeding. 

(7)  'Proceeding'  means  any  threatened,  pending,  or  completed 
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action,     suit,     or     proceeding,     whether     civil,     criminal, 
administrative,    or    investigative    and    whether    formal    or 
informal. 
"  §  55-8-5}.    Authority  to  indemnify. 

(a)  Except  as  provided  in  subsection  (d).  a  corporation  may 
indemnify  an  individual  made  a  party  to  a  proceeding  because  he  is  or 
was  a  director  against  liability  incurred  in  the  proceeding  if: 

(1)  He  conducted  himself  in  good  faith;  and 

(2)  He   reasonably  believed   (i)   in  the  case  of  conduct  in   his 
''  official  capacity  with  the  corporation,  that  his  conduct  was  in 

its  best  interests:  and  (ii)  in  all  other  cases,  that  his  conduct 
was  at  least  not  opposed  to  its  best  interests;  and 

(3)  In  the  case  of  any  criminal  proceeding,  he  had  no 
reasonable  cause  to  believe  his  conduct  was  unlawful. 

(b)  A  director' s  conduct  with  respect  to  an  employee  benefit  plan 
for  a  purpose  he  reasonably  believed  to  be  in  the  interests  of  the 
participants  in  and  beneficiaries  of  the  plan  is  conduct  that  satisfies  the 
requirement  of  subsection  (a)(2)(ii). 

(c)  The  termination  of  a  proceeding  by  judgment,  order, 
settlement,  conviction,  or  upon  a  plea  of  no  contest  or  its  equivalent  is 
not,  of  itself,  determinative  that  the  director  did  not  meet  the  standard 
of  conduct  described  in  this  section. 

(d)  A  corporation  may  not  indemnify  a  director  under  this  section: 

(1)  In  connection  with  a  proceeding  by  or  in  the  right  of  the 
corporation  in  which  the  director  was  adjudged  liable  to  the 
corporation;  or 

(2)  In  connection  with  any  other  proceeding  charging  improper 
personal  benefit  to  him.  whether  or  not  involving  action  in 
his  official  capacity,  in  which  he  was  adjudged  liable  on  the 
basis  that  personal  benefit  was  improperly  received  by  him. 

(e)  Indemnification  permitted  under  this  section  in  connection  with 
a  proceeding  by  or  in  the  right  of  the  corporation  that  is  concluded 
without  a  final  adjudication  on  the  issue  of  liability  is  limited  to 
reasonable  expenses  incurred  in  connection  with  the  proceeding. 

(f)  The  authorization,  approval  or  favorable  recommendation  by  the 
board  of  directors  of  a  corporation  of  indemnification,  as  permitted  by 
this  section,  shall  not  be  deemed  an  act  or  corporate  transaction  in 
which  a  director  has  a  conflict  of  interest,  and  no  such  indemnification 
shall  be  void  or  voidable  on  such  ground. 

"  §  55-8-52.    Mandaton  indemnification. 

Unless  limited  by  its  articles  of  incorporation,  a  corporation  shall 
indemnify  a  director  who  was  wholly  successful,  on  the  merits  or 
otherwise,  in  the  defense  of  any  proceeding  to  which  he  was  a  party 
because  he  is  or  was  a  director  of  the  corporation  against  reasonable 
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expenses  incurred  by  him  in  connection  with  the  proceeding. 
"  §  55-8-53.    Advance  for  expenses. 

Expenses  incurred  by  a  director  in  defending  a  proceeding  may  be 
paid  by  the  corporation  in  advance  of  the  final  disposition  of  such 
proceeding  as  authorized  by  the  board  of  directors  in  the  specific  case 
or  as  authorized  or  required  under  any  provision  in  the  articles  of 
Incorporation  or  bylaws  or  by  any  applicable  resolution  or  contract 
upon  receipt  of  an  undertaking  by  or  on  behalf  of  the  director  to  repay 
such  amount  unless  it  shall  ultimately  be  determined  that  he  is  entitled 
to  be  indemnified  by  the  corporation  against  such  expenses. 
"  §  55-8-54.    Court-ordered  indemnification. 

Unless  a  corporation's  articles  of  incorporation  provide  otherwise,  a 
director  of  the  corporation  who  is  a  party  to  a  proceeding  may  apply 
for  indemnification  to  the  court  conducting  the  proceeding  or  to 
another  court  of  competent  jurisdiction.  On  receipt  of  an  application, 
the  court  after  giving  any  notice  the  court  considers  necessary  may 
order  indemnification  if  it  determines: 

(1)  The  director  is  entitled  to  mandatory  indemnification  under 
G.S.  55-8-52,  in  which  case  the  court  shall  also  order  the 
corporation  to  pay  the  director's  reasonable  expenses 
incurred  to  obtain  court-ordered  indemnification;  or 

(2)  The  director  is  fairly  and  reasonably  entitled  to 
indemnification  in  view  of  all  the  relevant  circumstances, 
whether  or  not  he  met  the  standard  of  conduct  set  forth  in 
G.S.  55-8-51  or  was  adjudged  liable  as  described  in  G.S. 
55-8-51  (d),  but  if  he  was  adjudged  so  liable  his 
indemnification  is  limited  to  reasonable  expenses  incurred. 

"§  55-8-55.    Determination  and  authorization  of  indemnification. 

(a)  A  corporation  may  not  indemnify  a  director  under  G.S. 
55-8-51  unless  authorized  in  the  specific  case  after  a  determination 
has  been  made  that  indemnification  of  the  director  is  permissible  in 
the  circumstances  because  he  has  met  the  standard  of  conduct  set  forth 
in  G.S.  55-8-51. 

(b)  The  determination  shall  be  made: 

(1)  By  the  board  of  directors  by  majority  vote  of  a  quorum 
consisting  of  directors  not  at  the  time  parties  to  the 
proceeding; 

(2)  If  a  quorum  cannot  be  obtained  under  subdivision  (1).  by 
majority  vote  of  a  committee  duly  designated  by  the  board  of 
directors  (in  which  designation  directors  who  are  parties  may 

-   '        participate),  consisting  solely  of  two  or  more  directors  not  at 
the  time  parties  to  the  proceeding: 

(3)  By  special  legal  counsel  (i)  selected  by  the  board  of  directors 
or  its  committee  in  the  manner  prescribed  in  subdivision  (1) 
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or  (2);  or  (ii)  if  a  quorum  of  the  board  of  directors  cannot 
be  obtained  under  subdivision  (I)  and  a  committee  cannot  be 
designated  under  subdivision  (2).  selected  by  majority  vote 
of  the  full  board  of  directors  (in  which  selection  directors 
who  are  parties  may  participate);  or 
(4)    By  the  shareholders,  but  shares  owned  by  or  voted  under  the 
control    of  directors    who   are    at   the    time    parties    to   the 
proceeding  may  not  be  voted  on  the  determination, 
(c)        Authorization     of    indemnification    and     evaluation    as    to 
reasonableness  of  expenses  shall  be  made  in  the  same  manner  as  the 
determination  that  indemnification   is  permissible,   except  that  if  the 
determination    is    made    by    special    legal    counsel,    authorization    of 
indemnification  and  evaluation  as  to  reasonableness  of  expenses  shall 
be  made  by  those  entitled  under  subsection  (b)(3)  to  select  counsel. 
"§  55-8-56.    Indemnification  of  officers,  employees,  and  agents. 
Unless  a  corporation's  articles  of  incorporation  provide  otherwise: 

(1)  An  officer  of  the  corporation  is  entitled  to  mandatory 
indemnification  under  G.S.  55-8-52.  and  is  entitled  to  apply 
for  court-ordered  indemnification  under  G.S.  55-8-54,  in 
each  case  to  the  same  extent  as  a  director; 

(2)  The  corporation  may  indemnify  and  advance  expenses  under 
this  Part  to  an  officer,  employee,  or  agent  of  the  corporation 
to  the  same  extent  as  to  a  director;  and 

(3)  A  corporation  may  also  indemnify  and  advance  expenses  to 
an  officer,  employee,  or  agent  who  is  not  a  director  to  the 
extent,  consistent  with  public  policy,  that  may  be  provided 
by  its  articles  of  incorporation,  bylaws,  general  or  specific 
action  of  its  board  of  directors,  or  contract. 

"  §  55-8-57.    Additional  indemnification  and  insurance. 

(a)  In  addition  to  and  separate  and  apart  from  the  indemnification 
provided  for  in  G.S.  55-8-51.  55-8-52,  55-8-54.  55-8-55  and 
55-8-56,  a  corporation  may  in  its  articles  of  incorporation  or  bylaws 
or  by  contract  or  resolution  indemnify  or  agree  to  indemnify  any  one 
or  more  of  its  directors,  officers,  employees,  or  agents  against  liability 
and  expenses  in  any  proceeding  (including  without  limitation  a 
proceeding  brought  by  or  on  behalf  of  the  corporation  itselO  arising 
out  of  their  status  as  such  or  their  activities  in  any  of  the  foregoing 
capacities:  provided,  however,  that  a  corporation  may  not  indemnify  or 
agree  to  indemnify  a  person  against  liability  or  expenses  he  may  incur 
on  account  of  his  activities  which  were  at  the  time  taken  known  or 
believed  by  him  to  be  clearly  in  conflict  with  the  best  interests  of  the 
corporation.  A  corporation  may  likewise  and  to  the  same  extent 
indemnify  or  agree  to  indemnify  any  person  who.  at  the  request  of  the 
corporation,  is  or  was  serving  as  a  director,  officer,  partner,  trustee. 
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employee,  or  agent  of  another  foreign  or  domestic  corporation, 
partnership,  joint  venture,  trust  or  other  enterprise  or  as  a  trustee  or 
administrator  under  an  employee  benefit  plan.  Any  provision  in  any 
articles  of  incorporation,  bylaw,  contract,  or  resolution  permitted 
under  this  section  may  include  provisions  for  recovery  from  the 
corporation  of  reasonable  costs,  expenses,  and  attorneys'  fees  in 
connection  with  the  enforcement  of  rights  to  indemnification  granted 
therein  and  may  further  include  provisions  establishing  reasonable 
procedures  for  determining  and  enforcing  the  rights  granted  therein. 

(b)  The  authorization,  adoption,  approval,  or  favorable 
recommendation  by  the  board  of  directors  of  a  public  corporation  of 
any  provision  in  any  articles  of  incorporation,  bylaw,  contract  or 
resolution,  as  permitted  in  this  section,  shall  not  be  deemed  an  act  or 
corporate  transaction  in  which  a  director  has  a  conflict  of  interest,  and 
no  such  articles  of  incorporation  or  bylaw  provision  or  contract  or 
resolution  shall  be  void  or  voidable  on  such  grounds.  The 
authorization,  adoption,  approval,  or  favorable  recommendation  by  the 
board  of  directors  of  a  nonpublic  corporation  of  any  provision  in  any 
articles  of  incorporation,  bylaw,  contract  or  resolution,  as  permitted  in 
this  section,  which  occurred  on  or  prior  to  the  effective  date  of  this 
act,  shall  not  be  deemed  an  act  or  corporate  transaction  in  which  a 
director  has  a  conflict  of  interest,  and  no  such  articles  of 
incorporation,  bylaw  provision,  contract  or  resolution  shall  be  void  or 
voidable  on  such  grounds.  Except  as  permitted  in  G.S.  55-8-31.  no 
such  bylaw,  contract,  or  resolution  not  adopted,  authorized,  approved 
or  ratified  by  shareholders  shall  be  effective  as  to  claims  made  or 
liabilities  asserted  against  any  director  prior  to  its  adoption, 
authorization,  or  approval  by  the  board  of  directors. 

(c)  A  corporation  may  purchase  and  maintain  insurance  on  behalf 
of  an  individual  who  is  or  was  a  director,  officer,  employee,  or  agent 
of  the  corporation,  or  who,  while  a  director,  officer,  employee,  or 
agent  of  the  corporation,  is  or  was  serving  at  the  request  of  the 
corporation  as  a  director,  officer,  partner,  trustee,  employee,  or  agent 
of  another  foreign  or  domestic  corporation,  partnership,  joint  venture, 
trust,  employee  benefit  plan,  or  other  enterprise,  against  liability 
asserted  against  or  incurred  by  him  in  that  capacity  or  arising  from 
his  status  as  a  director,  officer,  employee,  or  agent,  whether  or  not 
the  corporation  would  have  power  to  indemnify  him  against  the  same 
liability  under  any  provision  of  this  act.     , 

"^55-8-58.    Application  of  Fan.  "         ■■ 

(a)  If  articles  of  incorporation  limit  indemnification  or  advance  for 
expenses,  indemnification  and  advance  for  expenses  are  valid  only  to 
the  extent  consistent  with  the  articles. 

(b)  This   Part  does   not   limit  a  corporation's   power  to   pay  or 
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reimburse  expenses  incurred  by  a  director  in  connection  with  his 
appearance  as  a  witness  in  a  proceeding  at  a  time  when  he  has  not 
been  made  a  named  defendant  or  respondent  to  the  proceeding. 

(c)    This  Part  shall  not  affect  rights  or  liabilities  arising  out  of  acts 
or  omissions  occurring  before  the  effective  date  of  this  act. 

"ARTICLE  9. 
"Shareholder  Protection  Act. 
"  §  55-9-01.    Short  title  and  definitions. 

(a)  The  provisions  of  this  Article  shall  be  known  and  may  be  cited 
as  The  North  Carolina  Shareholder  Protection  Act. 

(b)  In  this  Article: 

(1)  'Business  combination'  includes  any  merger  or  consolidation 
of  a  corporation  with  or  into  any  other  corporation,  or  the 
sale  or  lease  of  all  or  any  substantial  part  of  the 
corporation's  assets  to.  or  any  payment,  sale  or  lease  to  the 
corporation  or  any  subsidiary  thereof  in  exchange  for 
securities  of  the  corporation  of  any  assets  (except  assets 
having  an  aggregate  fair  market  value  of  less  than  five 
million  dollars  ($5,000,000))  of  any  other  entity. 

(2)  'Common  stock'  means  the  shares  of  capital  stock  of  the 
corporation  that  were  not  entitled  to  preference  over  any 
other  shares,  either  in  payment  of  dividends  or  in 
dissolution,  at  the  time  that  the  other  entity  acquired  in 
excess  of  ten  percent  (10%)  of  the  voting  shares. 

(3)  'Continuing  director'  means  a  person  who  was  a  member  of 
the  board  of  directors  of  the  corporation  elected  by  the 
public  shareholders  prior  to  the  time  that  the  other  entity 
acquired  in  excess  of  ten  percent  (10%)  of  the  voting  shares 
of  the  corporation,  or  a  person  recommended  to  succeed  a 
continuing  director  by  a  majority  of  the  continuing  directors. 

(4)  'Exchange  Act"  means  the  Act  of  Congress  known  as  the 
Securities  Exchange  Act  of  1934,  as  the  same  has  been  or 
hereafter  may  be  amended  from  time  to  time. 

(5)  'Other  consideration  to  be  received'  means,  for  the  purposes 
of  G.S.  55-9-03(1)  and  G.S.  55-9-03(2),  the  corporation  s 
common  stock  retained  by  its  existing  public  shareholders  in 
the  event  of  a  business  combination  with  the  other  entity  in 
which  the  corporation  is  the  surviving  corporation. 

(6)  'Other  entity'  includes  any  domestic  or  foreign  corporation, 
person  or  other  form  of  entity  and  any  such  entity  with 
which  it  or  its  'affiliate'  or  'associate'  has  an  agreement, 
arrangement  or  understanding,  directly  or  indirectly,  for  the 
purpose  of  acquiring,  holding,  voting  or  disposing  of  capital 
stock    of   the    corporation,    or    which    is    its    'affiliate"    or 
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'associate',  as  those  terms  are  defined  in  tlie  General  Rules 
and  Regulations  under  the  Exchange  Act.  together  with  the 
successors  and  assigns  of  such  persons  in  any  transaction  or 
:  ;     '       series  of  transactions  not  involving  a  public  offering  of  the 
corporation's    capital    stock    within    the    meaning    of    the 
Securities  Act  of  1933.  as  amended. 
(7)    'Voting  shares'    means  shares  of  the  corporation's  capital 
stock  entitled  to  vote  in  the  election  of  directors. 
"  §  55-9-02.    Voting  requirement. 

Notwithstanding  any  other  provisions  of  the  North  Carolina 
Business  Corporation  Act.  the  affirmative  vote  of  the  holders  of  ninety- 
five  percent  (95%)  of  the  voting  shares  of  a  corporation,  considered 
for  the  purposes  of  this  section  as  one  class,  shall  be  required  for  the 
adoption  or  authorization  of  a  business  combination  with  any  other 
entity  if,  as  of  the  record  date  for  the  determination  of  shareholders 
entitled  to  notice  thereof  and  to  vote  thereon,  the  other  entity  is  the 
beneficial  owner,  directly  or  indirectly,  of  more  than  twenty  percent 
(20%)  of  the  voting  shares  of  the  corporation,  considered  for  the 
purposes  of  this  section  as  one  class. 
"§  55-9-03.    Exception  to  voting  requirement.  ■       ' "  ■      •' 

The  voting  requirement  of  G.S.  55-9-02  shall  not  be  applicable  to  a 
business  combination  if  each  of  the  following  conditions  is  met: 

(1)  The  cash,  or  fair  market  value  of  other  consideration,  to  be 
received  per  share  by  the  holders  of  the  corporation's 
common  stock  in  such  business  combination  bears  the  same 
or  a  greater  percentage  relationship  to  the  market  price  of 
the  corporation's  common  stock  immediately  prior  to  the 
announcement     of    such     business     combination     by     the 

:  .f  !  corporation  as  the  highest  per  share  price  (including 
brokerage  commissions  and/or  soliciting  dealers'  fees)  which 
such  other  entity  has  theretofore  paid  for  any  of  the  shares 
of  the  corporation's  common  stock  already  owned  by  it  bears 
to  the  market  price  of  the  corporation's  common  stock 
immediately  prior  to  the  commencement  of  acquisition  of  the 
corporation's  common  stock  by  such  other  entity,  directly  or 
indirectly; 

(2)  The  cash,  or  fair  market  value  of  other  consideration,  to  be 
received  per  share  by  holders  of  the  corporation's  common 
stock  in  such  business  combination  (i)  is  not  less  than  the 
highest  per  share  price  (including  brokerage  commissions 

.1      and/or  soliciting  dealers'  fees)  paid  by  such  other  entity  in 

,  ?  acquiring    any    of    its     holdings    of    the    shares    of    the 

corporation's  common   stock  and   (ii)   is   not  less  than  the 

earnings  per  share  of  the  corporation's  common  stock  for 
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the  four  full  consecutive  fiscal  quarters  immediately 
preceding  the  record  date  for  the  solicitation  of  votes  on  such 
business  combination,  multiplied  by  the  then  price/earnings 
multiple,  if  any.  of  such  other  entity  as  customarily 
computed  and  reported  in  the  financial  community; 

(3)  After  the  other  entity  has  acquired  a  twenty  percent  (20%) 
interest  and  prior  to  the  consummation  of  such  business 
combination:  (i)  the  other  entity  shall  have  taken  steps  to 
ensure  that  the  corporation's  board  of  directors  included  at 
all  times  representation  by  continuing  directors  proportionate 
to  the  outstanding  shares  of  the  corporation's  common  stock 
held  by  persons  not  affiliated  with  the  other  entity  (with  a 
continuing  director  to  occupy  any  resulting  fractional  board 
position);  (ii)  there  shall  have  been  no  reduction  in  the  rate 
of  dividends  payable  on  the  corporation's  common  stock, 
except  as  may  have  been  approved  by  a  unanimous  vote  of 
its  directors;  (iii)  the  other  entity  shall  have  not  acquired  any 
newly  issued  shares  of  the  corporation's  capital  stock, 
directly  or  indirectly,  from  the  corporation,  except  upon 
conversion  of  any  convertible  securities  acquired  by  the 
other  entity  prior  to  obtaining  a  twenty  percent  (20%) 
interest  or  as  a  result  of  a  pro  rata  stock  dividend  or  stock 
split;  and  (iv)  the  other  entity  shall  not  have  acquired  any 
additional  shares  of  the  corporation's  outstanding  common 
stock,  or  securities  convertible  into  common  stock,  except  as 
part  of  the  transaction  which  resulted  in  the  other  entity 
acquiring  its  twenty  percent  (20%)  interest; 

(4)  The  other  entity  shall  not  have  (i)  received  the  benefit, 
directly  or  indirectly,  except  proportionately  with  other 
shareholders,  of  any  loans,  advances,  guarantees,  pledges, 
or  other  financial  assistance  or  tax  credits  provided  by  the 
corporation  or  (ii)  made  any  major  change  in  the 
corporation's  business  or  equity  capital  structure  unless  by  a 
unanimous  vote  of  the  directors,  in  either  case  prior  to  the 
consummation  of  the  business  combination;  and 

(5)  A  proxy  statement  responsive  to  the  requirements  of  the 
Exchange  Act  shall  be  mailed  to  the  public  shareholders  of 
the  corporation  for  the  purpose  of  soliciting  shareholder 
approval  of  the  business  combination  and  shall  contain 
prominently  in  the  forepart  thereof  any  recommendations  as 
to  the  advisability  or  inadvisability  of  the  business 
combination  which  the  continuing  directors,  or  any  of  them, 
may  choose  to  state  and.  if  deemed  advisable  by  a  majority 
of    the    continuing    directors,    an    opinion    of   a    reputable 
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investment  banking  firm  as  to  the  fairness  (or  not)  of  the 
terms  of  the  business  combination  to  the  remaining  public 
shareholders  of  the  corporation,  which  investment  banking 
'  •  firm  shall  be  selected  by  a  majority  of  the  continuing 
directors  and  shall  be  paid  by  the  corporation  a  reasonable 
fee  for  its  services  upon  receipt  of  such  opinion. 
"  §  55-9-04.    General. 

(a)  The  provisions  of  this  Article  shall  also  apply  to  a  business 
combination  with  an  other  entity  which  at  any  time  has  been  the 
beneficial  owner,  directly  or  indirectly,  of  more  than  twenty  percent 
(20%)  of  the  outstanding  voting  shares,  considered  for  the  purposes  of 
this  section  as  one  class,  notwithstanding  that  the  other  entity  has 
reduced  its  percentage  of  shares  below  twenty  percent  (20%)  if,  as  of 
the  record  date  for  the  determination  of  shareholders  entitled  to  notice 
of  and  to  vote  on  the  business  combination,  the  other  entity  is  an 
'affiliate'  of  the  corporation. 

(b)  For  the  purposes  of  the  Article,  an  other  entity  shall  be  deemed 
the  beneficial  owner  of  any  shares  of  the  corporation's  capital  stock 
which  the  other  entity  has  the  right  to  acquire  pursuant  to  any 
agreement,  or  upon  exercise  of  any  conversion  rights,  warrants  or 
options,  or  otherwise  (whether  the  right  to  acquire  shares  is 
exercisable  immediately  or  only  after  the  passage  of  time);  and, 
further,  the  outstanding  shares  of  any  class  of  capital  stock  of  the 
corporation  shall  include  shares  deemed  beneficially  owned  through 
the  application  of  the  foregoing,  but  shall  not  include  any  other  shares 
which  may  be  issuable  pursuant  to  any  agreement,  or  upon  exercise  of 
any  conversion  rights,  warrants  or  options,  or  otherwise. 

(c)  A  majority  of  the  continuing  directors  shall  have  the  power  and 
duty  to  determine  for  the  purposes  of  this  Article  on  the  basis  of 
information  known  to  them  whether  (i)  an  other  entity  beneficially 
owns  more  than  twenty  percent  (20%)  of  the  voting  shares;  (ii)  an 
other  entity  is  an  'affiliate'  or  'associate'  of  another;  (iii)  an  other 
entity  has  an  agreement,  arrangement  or  understanding  with  another; 
and  (iv)  the  assets  to  be  acquired  by  the  corporation,  or  any  subsidiary 
thereof,  have  an  aggregate  fair  market  value  of  less  than  five  million 
dollars  ($5,000,000). 

(d)  Nothing  contained  in  this  Article  shall  be  construed  to  relieve 
any  other  entity  from  any  fiduciary  obligation  imposed  by  law.  This 
Article  shall  be  broadly  construed  so  as  to  be  applicable  to  any 
transaction  reasonably  calculated  to  avoid  the  application  of  the 
provisions  hereof  including,  without  limitation,  any  merger  or  other 
recapitalization,  initiated  by  or  for  the  benefit-  of  an  other  entity  that 
owns  more  than  twenty  percent  (20%)  of  the  voting  shares,  which 
would  reincorporate  a  corporation  under  the  laws  of  another  state. 
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"  §  55-9-05.    Exemptions. 

The  provisions  of  G.S.  55-9-02  shall  not  be  applicable  to  any 
corporation  that  shall  be  made  the  subject  of  a  business  combination 
by  an  other  entity  if:  (i)  the  corporation  was  not  a  public  corporation 
(as  defined  in  G.S.  55-1-40  (18a))  at  the  time  such  other  entity 
acquired  in  excess  of  ten  percent  (10%)  of  the  voting  shares;  (ii)  on 
or  before  September  30,  1990  (or  such  earlier  date  as  may  be 
irrevocably  established  by  resolution  of  the  board  of  directors),  the 
board  of  directors  of  a  corporation  to  which  G.S.  55-76  was  not 
applicable  on  the  effective  date  of  this  act  (other  than  a  corporation 
described  in  G.S.  55-9-05  (iii))  adopted  a  bylaw  stating  that  the 
provisions  of  this  Article  shall  not  be  applicable  to  the  corporation; 
(iii)  in  the  case  of  a  corporation  to  which  G.S.  55-76  was  not 
applicable  on  the  effective  date  of  this  act  as  the  result  of  adoption  by 
its  board  of  directors  under  G.S.  55-79(ii)  of  a  bylaw  providing  that 
G.S.  55-76  not  apply  to  such  corporation,  the  board  of  directors  of 
such  corporation  shall  not  have  rescinded  such  bylaw  on  or  before 
September  30.  1990  (or  such  earlier  date  as  may  be  irrevocably 
established  by  resolution  of  the  board  of  directors);  (iv)  in  the  case  of 
corporation  (including  its  predecessors)  which  becomes  a  public 
corporation  for  the  first  time  after  the  effective  date  of  this  act.  such 
corporation  adopts  a  bylaw  within  90  days  of  becoming  a  public 
corporation  stating  that  the  provisions  of  this  Article  shall  not  be 
applicable  to  it;  (v)  In  the  case  of  a  newly  formed  corporation  after 
April  23,  1987,  the  initial  articles  of  incorporation  of  the  corporation 
shall  provide  that  the  provisions  of  this  Article  shall  not  be  applicable; 
or  (vi)  such  business  combination  was  the  subject  of  an  existing 
agreement  of  the  corporation  on  April  23.  1987.  Neither  the  adoption 
or  failure  to  adopt  a  bylaw  of  the  type  set  forth  in  G.S.  55-9-05(ii)  or 
(iv)  nor  the  rescission  or  failure  to  rescind  a  bylaw  of  the  type 
referred  to  in  G.S.  55-9-05(iii)  shall  constitute  grounds  for  any  cause 
of  action,  at  law  or  in  equity,  against  the  corporation  or  any  of  its 
directors. 

"ARTICLE  9A. 
"Control  Share  Acquisitions. 
"  §  55-9A-01.    Short  title  and  definitions. 

(a)  The  provisions  of  this  Article  shall  be  known  and  may  be  cited 
as  The  North  Carolina  Control  Share  Acquisition  Act. 

(b)  In  this  Article: 

(1)    'Beneficial  ownership'  of  shares  means  the  sole  or  shared 

ownership  of  any  shares  or  the  sole  or  shared  power  to  vote 

any  shares  or  to  direct  the  exercise  of  voting  power  of  any 

'  shares,    whether    such    ownership    or    power    is    direct    or 

indirect       or       through       any       contract.       arrangement, 
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understanding,     relationship    or    otherwise,    and    includes 

shares  beneficially  owned  by  any  person  acting  in  concert 

with    such    beneficial    owner    pursuant    to    any    contract, 

arrangement,     understanding,     relationship     or     otherwise. 

,,    ,.      Notwithstanding  the  foregoing,  beneficial  ownership  does  not 

,        include  shares  acquired  in  the  ordinary  course  of  business 

,     ,       for   the   benefit   of  others    in   good   faith   and   not   for   the 

,.,>  purpose  of  circumventing  this  Article,  unless  the  acquiror  of 

such  shares  may  exercise  or  direct  the  exercise  of  voting  of 

such  shares  without  instruction  from  others. 

(2)  'Control  shares'  means  shares  of  a  covered  corporation  that 
when  added  to  all  other  shares  of  the  corporation  beneficially 
owned  by  a  person  would  entitle  (except  for  this  Article)  that 
person  to  voting  power  in  the  election  of  directors  that  is 
equal  to  or  greater  than  any  of  the  following  levels  of  voting 
power:  , 

a.  One-fifth  of  all  voting  power.  -  .»      :.       ;   ■!    .;, 
.     b.      One-third  of  all  voting  power.  >., 

c.  A  majority  of  all  voting  power. 

(3)  'Control  share  acquisition'  means  the  acquisition  by  any 
person  of  beneficial  ownership  of  control  shares,  except  that 
the  acquisition  of  beneficial  ownership  of  any  shares  of  a 

,   -      covered    corporation    does    not   constitute   a   control    share 
J,-        acquisition  if  the  acquisition  is  consummated  in  any  of  the 

following  circumstances: 
,  a.    Before  April  30.  1987. 

b.  Pursuant  to  a  contract  existing  before  April  30,   1987, 
with  either:  .    ,      > 
(i)       The  covered  corporation;  or 

(ii)      A  seller  of  such  shares  who  owned  such  shares 
.;  before  April  30,  1987.  ,,,,, 

,    ,,-      c.    Pursuant  to  the  laws  of  descent  and  distribution. 

d.  Pursuant  to  the  satisfaction  of  a  pledge  or  other  security 
interest  created  in  good  faith  and  not  for  the  purpose  of 
circumventing  this  Article. 

e.  Pursuant   to   a    merger   or   share   exchange   effected    in 
, ,.                compliance  with  applicable  law,  but  only  if  pursuant  to 

an  agreement  of  merger  or  share  exchange  to  which  the 
covered  corporation  is  a  party. 

f.  Pursuant  to  the  sale  of  such  shares  by  the  covered 
corporation  or  its  parent  or  subsidiary  corporation, 
provided  that  in  such  case  a  written  agreement  relating  to 

■.,,,-  such  sale  to  which  the  covered  corporation   is  a  party 

may  permit  the  purchasers  of  such  shares  as  a  group 
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also  to  purchase  in  any  other  manner  within  90  days 
before  or  after  such  sale  up  to  the  same  aggregate 
number  of  shares  as  were  sold  by  the  covered 
corporation  or  its  parent  or  subsidiary  corporation 
without  any  such  purchases  being  a  'control  share 
acquisition'. 
g.  Pursuant  to  a  written  agreement  to  which  the  covered 
corporation  is  a  party  that  permits  the  purchasers  of 
,  shares   from   the   covered   corporation   or   its   parent  or 

\  subsidiary  corporation  also  to  purchase  in  any  manner 

:  within  90  days  before  or  after  the  purchase  from  the 
covered  corporation  or  its  parent  or  subsidiary  up  to  the 
same  aggregate  number  of  shares  as  were  sold  by  the 
covered  corporation  or  its  parent  or  subsidiary 
corporation, 
h.  By  an  employee  benefit  plan  established  by  the  covered 
corporation. 
'  i.     Before  the  corporation  became  a  covered  corporation. 

For  purposes  of  this  definition,  shares  acquired  within  any 
consecutive  90-day  period  or  shares  acquired  pursuant  to  a 
plan  to  make  a  control  share  acquisition  are  considered  to 
have  been  acquired  in  the  same  acquisition. 

(4)  'Interested  shares'  means  the  shares  of  a  covered 
corporation  beneficially  owned  by  any  of  the  following 
persons: 

a.  Any  person   who   has  acquired  or  proposes  to  acquire 
control  shares  in  a  control  share  acquisition. 

b.  Any  officer  of  the  covered  corporation. 

c.  Any  employee  of  the  covered  corporation  who  is  also  a 
director  of  the  corporation. 

(5)  'Covered  corporation"  means  a  corporation  that: 

a.  Is  incorporated  under  the  laws  of  North  Carolina  and  has 
substantial  assets  within  North  Carolina; 

b.  Has  a  class  of  shares  registered  under  Section  12  of  the 
Securities  Exchange  Act  of  1934; 

c.  Has   its   principal   place  of  business  or  principal  office 
within  North  Carolina;  and 

d.  Has  either: 
(i)       More  than  ten  percent  (10%)  of  its  shareholders 

resident  in  North  Carolina;  or 
(ii)      More  than  ten  percent  (10%)  of  its  shares  owned 
by  North  Carolina  residents. 

(6)  The  residence  of  a  shareholder  is  presumed  to  be  the 
address  appearing  in  the  records  of  the  corporation. 
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(7)    For   purposes   of  calculating   the   percentages   or   numbers 

described  in  subsection  (b)  (5)  of  this  section,  any  shares 

held  in  trust  or  by  a  nominee  shall  be  deemed  to  be  held  by 

-  the  beneficiaries  of  such  trust  or  by  the  beneficiaries  of  such 

shares  held  by  such  nominee. 

"  §  55-9A-02.    Acquiring  person  statement. 

Any  person  who  has  made  a  control  share  acquisition  or  who  has 
made  a  bona  fide  written  offer  to  make  a  control  share  acquisition  may 
at  the  person's  election  deliver  an  acquiring  person  statement  to  the 
covered  corporation  at  the  covered  corporations  principal  office.  The 
acquiring  person  statement  must  set  forth  all  of  the  following: 

(1)  The  identity  of  the  acquiring  person  and  each  other 
beneficial  owner  of  shares  that  are  beneficially  owned  by  the 
acquiring  person. 

(2)  A  statement  that  the  acquiring  person  statement  is  given 
pursuant  to  this  Article. 

(3)  The  number  of  shares  of  the  covered  corporation  beneficially 
owned  by  the  acquiring  person  and  each  other  beneficial 
owner  named  under  subdivision  (1)  of  this  section. 

(4)  The  level  of  voting  power  above  which  the  control  share 
acquisition  falls  or  would,  if  consummated,  fall. 

(5)  If  the  control  share  acquisition  has  not  taken  place: 

a.  A  description  in  reasonable  detail  of  the  terms  of  the 
proposed  control  share  acquisition;  and 

b.  Representations  of  the  acquiring  person,  together  with  a 
statement  in  reasonable  detail  of  the  facts  upon  which 
they  are  based,  that  the  proposed  control  share 
acquisition,  if  consummated,  will  not  be  contrary  to  law, 
and  that  the  acquiring  person  has  the  financial  capacity 
to  make  the  proposed  control  share  acquisition. 

"  §  55-9A-03.    Meeting  of  shareholders. 

(a)  If  the  acquiring  person  so  requests  at  the  time  of  delivery  of  an 
acquiring  person  statement  and  gives  an  undertaking  to  pay  the 
covered  corporation's  expenses  of  a  special  meeting,  within  10  days 
after  delivery  of  such  request  the  directors  of  the  covered  corporation 
shall  call  a  special  meeting  of  shareholders  of  the  covered  corporation 
for  the  purpose  of  considering  the  voting  rights  to  be  accorded  the 
control  shares  acquired  or  to  be  acquired  in  the  control  share 
acquisition. 

(b)  Unless  the  acquiring  person  agrees  in  writing  to  another  date, 
the  special  meeting  of  shareholders  shall  be  held  within  50  days  after 
the  receipt  by  the  covered  corporation  of  the  request. 

(c)  If  no  request  is  made,  the  voting  rights  to  be  accorded  the 
control    shares    acquired    in    the   control    share   acquisition    shall    be 
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considered  at  tiie  next  special  or  annual  meeting  of  shareholders. 

(d)     If  the  acquiring  person  so  requests  in  writing  at  the  time  of 
delivery  of  the  acquiring  person  statement,  the  special  meeting  must 
not    be    held    sooner    than    30    days    after    receipt    by    the    covered 
corporation  of  the  acquiring  person  statement. 
"  §  55-9A-04.    Notice. 

If  a  special  meeting  is  requested  pursuant  to  G.S.  55-9A-03,  notice 
of  the  special  meeting  of  shareholders  shall  be  given-  as  promptly  as 
reasonably  practicable  by  the  covered  corporation.  Notice  of  any 
special  or  annual  meeting  at  which  the  voting  rights  of  control  shares 
are  to  be  considered  shall  be  given  to  all  shareholders  who  are  entitled 
to  vote  at  the  meeting  and  who  are  shareholders  of  record  as  of  the 
record  date  set  for  the  meeting,  and  to  all  holders  of  interested  shares, 
and   such   notice   must   include  or   be  accompanied   by  each   of  the 

following: 

(1)  A  copy  of  the  acquiring  person  statement  delivered  to  the 
covered  corporation  pursuant  to  this  Article. 

(2)  A  statement  by  the  board  of  directors  of  the  covered 
corporation,  authorized  by  a  majority  of  its  directors,  of  its 
position  or  recommendation,  or  that  it  is  taking  no  position 
or  making  no  recommendation,  with  respect  to  granting 
voting  rights  to  the  control  shares  acquired  or  proposed  to  be 
acquired  in  the  control  share  acquisition. 

(3)  If  the  shareholders  would  have  a  right  of  redemption  under 
G.S.  55-9A-06,  a  statement,  displayed  with  reasonable 
prominence,  describing  such  right  and  advising  the 
shareholders  that  it  will  be  available  only  to  those  who  give 
the  written  notice  required  by  G.S.  55-9A-06(b). 

"  §  55-9A-05.    Voting  rights. 

(a)  Control  shares  acquired  in  a  control  share  acquisition  shall  not 
have  voting  rights  unless  such  rights  are  granted  by  resolution  adopted 
by  the  shareholders  of  the  covered  corporation. 

(b)  To  be  approved  under  this  section,  the  resolution  must  be 
adopted  by  the  affirmative  vote  of  the  holders  of  at  least  a  majority  of 
all  the  outstanding  shares  of  the  covered  corporation  (not  including 
interested  shares)  entitled  to  vote  for  the  election  of  directors;  provided 
that  if  applicable  law  or  an  articles  of  incorporation  or  bylaw  provision 
adopted  by  the  shareholders  before  the  occurrence  of  the  control  share 
acquisition  that  is  the  subject  of  the  vote  prescribes  voting  by  separate 
classes  of  shares,  the  resolution  must  also  be  adopted  by  the 
affirmative  vote  of  the  holders  of  at  least  a  majority  of  each  such  class 
(but  excluding  in  any  such  case  all  interested  shares);  and  provided 
further  that  if  applicable  law  or  an  articles  of  incorporation  or  bylaw 
provision  adopted  by  the  shareholders  before  the  occurrence  of  the 
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control  share  acquisition  that  is  the  subject  of  the  vote  prescribes 
voting  by  shares  that  would  not  otherwise  be  entitled  to  vote,  such 
shares  shall  be  treated  solely  for  purposes  of  this  section  as  shares 
entitled  to  vote  for  directors  (but  excluding  in  any  such  case  all 
interested  shares). 
"  §  55-9A-06.    Right  of  redemption  by  slwreholders. 

(a)  Unless  otherwise  provided  in  the  articles  of  incorporation  or  a 
bylaw  of  the  covered  corporation  adopted  by  the  shareholders  before  a 
control  share  acquisition  has  occurred  and  subject  to  G.S.  55-6-40,  if 
control  shares  acquired  in  a  control  share  acquisition  are  accorded 
voting  rights  and  the  holders  of  the  control  shares  have  a  majority  of 
all  voting  power  for  the  election  of  directors,  all  shareholders  of  the 
covered  corporation  (other  than  holders  of  control  shares)  have  rights 
as  prescribed  in  this  section  to  have  their  shares  redeemed  by  the 
corporation  at  the  fair  value  of  those  shares  as  of  the  day  prior  to  the 
date  on  which  the  vote  was  taken  under  G.S.  55-9A-05. 

(b)  If  the  notice  of  meeting  at  which  voting  rights  are  accorded  to 
control  shares  contains  the  statement  required  by  G.S.  55-9A-04(3).  a 
shareholder  will  not  have  any  right  of  redemption  under  this  section 
unless  he  gives  to  the  corporation,  prior  to  or  at  the  meeting  of 
shareholders  at  which  the  voting  rights  to  be  accorded  to  control 
shares  are  considered,  written  notice  that  if  voting  rights  are  accorded 
to  such  shares  he  may  ask  for  the  redemption  of  his  shares  hereunder. 

(c)  As  soon  as  practicable  after  control  shares  held  by  persons 
having  a  majority  of  all  voting  power  for  the  election  of  directors  have 
been  accorded  voting  rights,  the  board  of  directors  shall  cause  a  notice 
to  be  sent  to  all  shareholders  of  the  corporation  advising  them  of  the 
facts  and  that  if  they  gave  the  notice  required  by  subsection  (b)  of  this 
section  they  may  have  rights  to  have  their  shares  redeemed  at  the  fair 
value  of  those  shares  pursuant  to  this  section. 

(d)  Within  30  days  after  the  date  on  which  a  shareholder  receives 
such  notice,  such  shareholder  may  make  written  demand  on  the 
corporation  for  payment  of  the  fair  value  of  his  shares,  and  after  such 
demand,  if  such  shareholder  has  complied  with  the  notice  requirement 
in  subsection  (b)  of  this  section,  the  corporation  shall  redeem  his 
shares  at  their  fair  value  within  30  days  after  the  date  on  which  the 
corporation  receives  such  shareholder's  written  demand  for  payment. 

(e)  As  used  in  this  section,  'fair  value'  means  a  value  not  less  than 
the  highest  price  paid  per  share  by  the  acquiring  person  in  the  control 
share  acquisition. 

"  §  55-9A-07.    Severability. 

If  any  provision  or  clause  of  this  Article  or  application  thereof  to 
any  person  or  circumstance  is  held  invalid,  such  invalidity  shall  not 
affect  other  provisions  or  applications  of  this  Article  that  can  be  given 
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effect  without  the  invalid  provision  or  application,  and  to  this  end  the 
provisions  of  this  Article  are  declared  to  be  severable. 
"Si55-9A-08.    Construction. 

The    provisions    of   this    Article    shall    apply    notwithstanding    any 
provisions  of  Article  7  of  this  Chapter  and  in  the  event  of  any  conflict 
between  this  Article  and  Article  7,  the  provisions  of  this  Article  shall 
control. 
"  §  55-9A-09.    Exemptions. 

The  provisions  of  this  Article  shall  not  be  applicable  to  any 
corporation  if.  on  or  befoie  September  30.  1990.  or  such  earlier  date 
as  may  be  irrevocably  established  by  resolution  of  the  board  of 
directors,  or  at  any  time  before  the  corporation  becomes,  or  after  it 
ceases  to  be,  a  covered  corporation,  the  board  of  directors  adopts  a 
bylaw  stating  that  the  provisions  of  this  Article  shall  not  be  applicable 
to  the  corporation;  or.  in  the  case  of  a  corporation  formed  after 
August  12.  1987.  its  initial  articles  of  incorporation  provide  that  this 
Article  shall  not  be  applicable  to  the  corporation.  Neither  adoption 
nor  failure  to  adopt  such  a  bylaw  or  provision  shall  constitute  grounds 
for  any  cause  of  action  against  the  corporation,  or  any  officer  or 
director  of  the  corporation. 

"Article  10. 
"Amendment  of  Articles  of  Incorporation  and  Bylaws. 
"Part  1 .    Amendment  of  Articles  of  Incorporation. 
"  §  55-10-01 .    Aiithoriiy  to  amend. 

(a)  A  corporation  may  amend  its  articles  of  incorporation  at  any 
time  to  add  or  change  a  provision  that  is  required  or  permitted  in  the 
articles  of  incorporation  or  to  delete  a  provision  not  required  in  the 
articles  of  incorporation.  Whether  a  provision  is  required  or 
permitted  in  the  articles  of  incorporation  is  determined  as  of  the 
effective  date  of  the  amendment. 

(b)  A  shareholder  of  the  corporation  does  not  have  a  vested 
property  right  resulting  from  any  provision  in  the  articles  of 
incorporation,  including  provisions  relating  to  management,  control, 
capital  structure,  dividend  entitlement,  or  purpose  or  duration  of  the 
corporation . 

"  §  55-10-02.    Amendment  by  board  of  directors. 

Unless  the  articles  of  incorporation  provide  otherwise,  a 
corporation's  board  of  directors  may  adopt  one  or  more  amendments 
to  the  corporation's  articles  of  incorporation  without  shareholder 
action: 

(1)  Reserved  for  future  codification  purposes: 

(2)  To  delete  the  names  and  addresses  of  the  initial  directors: 

(3)  To  delete  the  name  and  address  of  the  initial  registered  agent 
or  registered  office,  if  a  statement  of  change  is  on  file  with 
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y.'['  v>         the  Secretary  of  State;  :         ■  c::.;-:.     f  ■  :     -  ^  •  ^'v;;: 

(4)  To  change  each  issued  and  unissued  authorized  share  of  an 
outstanding  class  into  a  greater  number  of  whole  shares  if 
the  corporation  has  only  shares  of  that  class  outstanding; 

(5)  To  change  the  corporate  name  by  substituting  the  word 
'corporation',  'incorporated',  'company',  'limited',  or  the 
abbreviation  'corp.'.  'inc.',  'co.'.  or  'ltd.',  for  a  similar 
word  or  abbreviation  in  the  name,  or  by  adding,  deleting,  or 
changing  a  geographical  attribution  for  the  name;  or 

(6)  To  make  any  other  change  expressly  permitted  by  this  act  to 
be  made  without  shareholder  action. 

"  §  55-/0-03.    Amendment  by  board  of  directors  and  shareholders. 

(a)  A  corporation's  board  of  directors  may  propose  one  or  more 
amendments  to  the  articles  of  incorporation  for  submission  to  the 
shareholders. 

(b)  For  the  amendment  to  be  adopted:  '  •  . 

(1)  The  board  of  directors  must  recommend  the  amendment  to 
the  shareholders  unless  the  board  of  directors  determines 
that  because  of  conflict  of  interest  or  other  special 
circumstances  it  should  make  no  recommendation,  in  which 
event  the  board  of  directors  must  communicate  the  basis  for 
its  lack  of  a  recommendation  to  the  shareholders  with  the 
amendment;  and 

(2)  The  shareholders  entitled  to  vote  on  the  amendment  must 
approve  the  amendment  as  provided  in  subsection  (e). 

(c)  The  board  of  directors  may  condition  its  submission  of  the 
proposed  amendment  on  any  basis. 

(d)  The  corporation  shall  notify  each  shareholder  entitled  to  vote  of 
the  proposed  shareholders'  meeting  in  accordance  with  G.S.  55-7-05. 
The  notice  of  meeting  must  state  that  the  purpose,  or  one  of  the 
purposes,  of  the  meeting  is  to  consider  the  proposed  amendment  and 
contain  or  be  accompanied  by  a  copy  or  summary  of  the  amendment. 

(e)  Unless  this  act,  the  articles  of  incorporation,  or  the  board  of 
directors  (acting  pursuant  to  subsection  (c))  require  a  greater  vote  or  a 
vote  by  voting  groups,  the  amendment  to  be  adopted  must  be  approved 
by: 

(1)  A  majority  of  the  votes  entitled  to  be  cast  on  the  amendment 
by  any  voting  group  with  respect  to  which  the  amendment 
would  create  dissenters'  rights;  and 

(2)  The  votes  required  by  G.S.  55-7-25  and  G.S.  55-7-26  by 
every  other  voting  group  entitled  to  vote  on  the  amendment. 

"  §  55-10-04.    Voting  on  amendments  bv  voting  groups. 

(a)  The  holders  of  the  outstanding  shares  of  a  class  are  entitled  to 
vote  as  a  separate  voting  group   (if  shareholder  voting  is  otherwise 
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required   by   this  act)  on   a  proposed  amendment  if  tlie  amendment 
would: 

(1)  Increase  or  decrease  the  aggregate  number  of  authorized 
shares  of  the  class; 

(2)  Effect  an  exchange  or  reclassification  of  all  or  part  of  the 
shares  of  the  class  into  shares  of  another  class; 

(3)  Effect  an  exchange  or  reclassification,  or  create  the  right  of 
exchange,  of  all  or  part  of  the  shares  of  another  class  into 
shares  of  the  class; 

(4)  Change  the  designation,  rights,  preferences,  or  limitations  of 
all  or  part  of  the  shares  of  the  class; 

(5)  Change  the  shares  of  all  or  part  of  the  class  into  a  different 
number  of  shares  of  the  same  class; 

(6)  Create  a  new  class  of  shares  having  rights  or  preferences 
with  respect  to  distributions  or  to  dissolution  that  are  prior, 
superior,  or  substantially  equal  to  the  shares  of  the  class; 

(7)  Increase  the  rights,  preferences,  or  number  of  authorized 
-if  shares    of    any    class    that,     after    giving    effect    to    the 

:■'■■■.■■■  amendment,  have  rights  or  preferences  with  respect  to 
distributions  or  to  dissolution  that  are  prior,  superior,  or 
substantially  equal  to  the  shares  of  the  class; 

(8)  Limit  or  deny  an  existing  preemptive  right  of  all  or  part  of 
the  shares  of  the  class; 

(9)  Cancel  or  otherwise  affect  rights  to  distributions  or  dividends 
that  have  accumulated  but  not  yet  been  declared  on  all  or 
part  of  the  shares  of  the  class;  or 

(10)  Change  the  corporation  into  a  nonprofit  corporation  or  a 
cooperative  organization. 

(b)  If  a  proposed  amendment  would  affect  a  series  of  a  class  of 
shares  in  one  or  more  of  the  ways  described  in  subsection  (a),  the 
shares  of  that  series  are  entitled  to  vote  as  a  separate  voting  group  on 
the  proposed  amendment. 

(c)  If  a  proposed  amendment  that  entitles  two  or  more  series  of 
shares  to  vote  as  separate  voting  groups  under  this  section  would  affect 
those  two  or  more  series  in  the  same  or  a  substantially  similar  way, 
the  shares  of  all  the  series  so  affected  must  vote  together  as  a  single 
voting  group  on  the  proposed  amendment. 

(d)  A  class  or  series  of  shares  is  entitled  to  the  voting  rights 
granted  by  this  section  although  the  articles  of  incorporation  provide 
that  the  shares  are  nonvoting  shares. 

"  ^  55-10-05.    Amendment  before  issuance  of  shares. 

If  a  corporation  has  not  yet  issued  shares,  its  incorporators  or  board 
of  directors  may  adopt  one  or  more  amendments  to  the  corporation's 
articles  of  incorporation. 
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"§  55-10-06.    Articles  of  amendment. 

A  corporation  amending  its  articles  of  incorporation  siiail  deliver  to 
the  Secretary  of  State  for  filing  articles  of  amendment  setting  forth: 

(1)  The  name  of  the  corporation;  ,.      ;.     . 

(2)  The  text  of  each  amendment  adopted; 

(3)  If  an  amendment  provides  for  an  exchange,  reclassification, 
or  cancellation  of  issued  shares,  provisions  for  implementing 
the  amendment  if  not  contained  in  the  amendment  itself; 

(4)  The  date  of  each  amendment's  adoption; 

(5)  If  an  amendment  was  adopted  by  the  incorporators  or  board 
of  directors  without  shareholder  action,  a  statement  to  that 
effect  and  that  shareholder  action  was  not  required; 

(6)  If  an  amendment  was  approved  by  the  shareholders  (i)  the 
designation,  number  of  outstanding  shares,  number  of  votes 
entitled  to  be  cast  by  each  voting  group  entitled  to  vote 
separately  on  the  amendment,  and  number  of  votes  of  each 
voting   group    indisputably   represented   at   the   meeting   (ii) 

,;.  ,■  either  the  total  number  of  votes  cast  for  and  against  the 
amendment  by  each  voting  group  entitled  to  vote  separately 
on  the  amendment  or  the  total  number  of  undisputed  votes 
cast  for  the  amendment  by  each  voting  group  and  a 
statement  that  the  number  cast  for  the  amendment  by  each 
voting  group  was  sufficient  for  approval  by  that  voting 
group. 

"  §  55-10-07.    Restated  articles  of  incorporation. 

(a)  A  corporation's  board  of  directors  may  restate  its  articles  of 
incorporation  at  any  time  with  or  without  shareholder  action. 

(b)  The  restated  articles  of  incorporation  may  include  one  or  more 
amendments  to  the  articles.  If  the  restated  articles  of  incorporation 
include  an  amendment  requiring  shareholder  approval,  it  must  be 
adopted  as  provided  in  G.S.  55-10-03. 

(c)  If  the  board  of  directors  submits  restated  articles  of 
incorporation  for  shareholder  action,  the  corporation  shall  notify  each 
shareholder  entitled  to  vote,  of  the  proposed  shareholders'  meeting  in 
accordance  with  G.S.  55-7-05.  The  notice  must  also  (i)  state  that  the 
purpose,  or  one  of  the  purposes,  of  the  meeting  is  to  consider  the 
proposed  restated  articles  of  incorporation,  (ii)  contain  or  be 
accompanied  by  a  copy  of  the  proposed  restated  articles  of 
incorporation,  and  (iii)  identify  any  amendment  or  other  change  they 
would  make  in  the  articles. 

(d)  A  corporation  restating  its  articles  of  incorporation  shall  deliver 
to  the  Secretary  of  State  for  filing  articles  of  restatement  which  shall: 

(1)  Set  forth  the  name  of  the  corporation; 

(2)  Attach  as  an  exhibit  thereto  the  text  of  the  restated  articles  of 
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incorporation; 

(3)  State  whetiier  the  restated  articles  of  incorporation  contain  an 
amendment  to  the  articles  requiring  shareholder  approval 
and.  if  they  do  not.  that  the  board  of  directors  adopted  the 
restated  articles  of  incorporation:  and 

(4)  If  the  restated  articles  of  incorporation  contain  an 
amendment  to  the  articles  requiring  shareholder  approval, 
set  forth  the  information  required  by  G.S.  55-10-06. 

(e)  Duly  adopted  restated  articles  of  incorporation  supersede  the 
original  articles  of  incorporation  and  all  amendments  to  them. 

(0       The    Secretary    of    State    may    certify    restated    articles    of 
incorporation,    as   the   articles   of  incorporation    currently   in   effect, 
without  including  the  other  information  required  by  subsection  (d). 
"  §  55-10-08.    Resei-ved  for  future  codification  purposes. 
"^55-10-09.    Effect  of  amendment. 

An  amendment  to  articles  of  incorporation  does  not  affect  a  cause  of 
action  existing  against  or  in  favor  of  the  corporation,  a  proceeding  to 
which  the  corporation  is  a  party,  or  the  existing  rights  of  persons 
other  than  shareholders  of  the  corporation.  An  amendment  changing 
a  corporation's  name  does  not  abate  a  proceeding  brought  by  or 
against  the  corporation  in  its  former  name. 

"Part  2.    Amendment  of  Bylaws. 
"  §  55-10-20.    Amendment  by  board  of  directors  or  shareholders. 

(a)  A  corporation's  board  of  directors  may  amend  or  repeal  the 
corporation's  bylaws,  except  to  the  extent  otherwise  provided  in  the 
articles  of  incorporation  or  a  bylaw  adopted  by  the  shareholders  or  this 
act.  and  except  that  a  bylaw  adopted,  amended  or  repealed  by  the 
shareholders  may  not  be  readopted.  amended  or  repealed  by  the  board 
of  directors  if  neither  the  articles  of  incorporation  nor  a  bylaw  adopted 
by  the  shareholders  authorizes  the  board  of  directors  to  adopt,  amend 
or  repeal  that  particular  bylaw  or  the  bylaws  generally. 

(b)  A  corporation's  shareholders  may  amend  or  repeal  the 
corporation's  bylaws  even  though  the  bylaws  may  also  be  amended  or 
repealed  by  its  board  of  directors. 

"  §  55-10-21 .    Reserved  for  future  codification  purposes. 

"§    55-10-22.       Bylaw   increasing   quorum    or   voting   requirement  for 

directors. 

(a)  A  bylaw  that  fixes  a  greater  quorum  or  voting  requirement  for 
the  board  of  directors  may  be  amended  or  repealed: 

(1)  If  originally  adopted  by  the  shareholders,  only  by  the 
shareholders,  unless  amendment  or  repeal  by  the  board  of 
directors  is  permitted  pursuant  to  subsection  (b): 

(2)  If  originally  adopted  by  the  board  of  directors,  either  by  the 
shareholders  or  by  the  board  of  directors. 
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(b)  A  bylaw  adopted  or  amended  by  the  shareholders  that  fixes  a 
greater  quorum  or  voting  requirement  for  the  board  of  directors  may 
provide  that  it  may  be  amended  or  repealed  only  by  a  specified  vote  of 
either  the  shareholders  or  the  board  of  directors. 

(c)  A  bylaw  referred  to  in  subsection  (a): 

(1)  May  not  be  adopted  by  the  board  of  directors  by  a  vote  less 
than  a  majority  of  the  directors  then  in  office,  and 

(2)  May  not  itself  be  amended  by  a  quorum  or  vote  of  the 
directors  less  than  the  quorum  or  vote  therein  prescribed  or 
prescribed  by  the  shareholders  pursuant  to  subsection  (b). 

"ARTICLE  II. 

"Merger  and  Share  Exchange. 

"§  55-1 1 -01.    Merger.  ■     •.',:  =  ,;, 

(a)  One  or  more  corporations  may  merge  into  another  corporation 
if  the  board  of  directors  of  each  corporation  adopts  and  its 
shareholders  (if  required  by  G.S.  55-1 1-03)  approve  a  plan  of  merger. 

(b)  The  plan  of  merger  must  set  forth: 

(1)  The  name  of  each  corporation  planning  to  merge  and  the 
name  of  the  surviving  corporation  into  which  each  other 
corporation  plans  to  merge; 

(2)  The  terms  and  conditions  of  the  merger;  and 

(3)  The  manner  and  basis  of  converting  the  shares  of  each 
corporation  into  shares,  obligations,  or  other  securities  of 
the  surviving  or  any  other  corporation  or  into  cash  or  other 
property  in  whole  or  part. 

(c)  The  plan  of  merger  may  set  forth: 

(1)  Amendments  to  the  articles  of  incorporation  of  the  surviving 
corporation;  and 

(2)  Other  provisions  relating  to  the  merger.  .  ;  : 
"  §  55-1 1-02.    Share  Exchange. 

(a)  A  corporation  may  acquire  all  of  the  outstanding  shares  of  one 
or  more  classes  or  series  of  another  corporation  if  the  board  of 
directors  of  each  corporation  adopts  and  its  shareholders  (if  required 
by  G.S.  55-11-03)  approve  the  exchange.        ,  t;..  "  .  ■      ^ 

(b)  The  plan  of  exchange  must  set  forth: 

(1)  The  name  of  the  corporation  whose  shares  will  be  acquired 
and  the  name  of  the  acquiring  corporation; 

(2)  The  terms  and  conditions  of  the  exchange; 

(3)  The  manner  and  basis  of  exchanging  the  shares  to  be 
acquired  for  shares,  obligations,  or  other  securities  of  the 
acquiring  or  any  other  corporation  or  for  cash  or  other 
property  in  whole  or  part. 

(c)  The  plan  of  exchange  may  set  forth  other  provisions  relating  to 
the  exchange.  ,_,,  ,         ,,   v;  :      ,  ;   r  . 
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(d)      This   section   does    not   limit   the   power  of  a   corporation   to 
acquire  all  or  part  of  the  shares  of  one  or  more  classes  or  series  of 
another  corporation  through  a  voluntary  exchange  or  otherwise. 
"  §  55-1 1-03.    Action  on  plan. 

(a)  After  adopting  a  plan  of  merger  or  share  exchange,  the  board 
of  directors  of  each  corporation  party  to  the  merger,  and  the  board  of 
directors  of  the  corporation  whose  shares  will  be  acquired  in  the  share 
exchange,  shall  submit  the  plan  of  merger  (except  as  provided  in 
subsection  (g))  or  share  exchange  for  approval  by  its  shareholders. 

(b)  For  a  plan  of  merger  or  share  exchange  to  be  approved: 

(1)  The  board  of  directors  must  recommend  the  plan  of  merger 
or  share  exchange  to  the  shareholders,  unless  the  board  of 
directors  determines  that  because  of  conflict  of  interest  or 
other  special  circumstances  it  should  make  no 
recommendation,  in  which  event  the  board  of  directors  must 
communicate  the  basis  for  its  lack  of  a  recommendation  to 
the  shareholders  with  the  plan;  and 

(2)  The  shareholders  entitled  to  vote  must  approve  the  plan. 

(c)  The  board  of  directors  may  condition  its  submission  of  the 
proposed  merger  or  share  exchange  on  any  basis. 

(d)  The  corporation  shall  notify  each  shareholder,  whether  or  not 
entitled  to  vote,  of  the  proposed  shareholders"  meeting  in  accordance 
with  G.S.  55-7-05.  The  notice  must  state  that  the  purpose,  or  one  of 
the  purposes,  of  the  meeting  is  to  consider  the  plan  of  merger  or 
share  exchange  and  contain  or  be  accompanied  by  a  copy  or  summary 
of  the  plan. 

(e)  Unless  this  act.  the  articles  of  incorporation,  a  bylaw  adopted 
by  the  shareholders  or  the  board  of  directors  (acting  pursuant  to 
subsection  (c))  require  a  greater  vote  or  a  vote  by  voting  groups,  the 
plan  of  merger  or  share  exchange  to  be  authorized  must  be  approved 
by  each  voting  group  entitled  to  vote  separately  on  the  plan  by  a 
majority  of  all  the  votes  entitled  to  be  cast  on  the  plan  by  that  voting 
group  and,  for  the  purpose  of  Article  9  or  any  provision  in  the  articles 
of  incorporation  or  bylaws  adopted  prior  to  the  effective  date  of  this 
act,  a  merger  shall  be  deemed  to  include  a  share  exchange. 

(f)  Separate  voting  by  voting  groups  is  required: 

(1)  On  a  plan  of  merger  if  the  plan  contains  a  provision  that,  if 
contained  in  a  proposed  amendment  to  articles  of 
incorporation,  would  require  action  by  one  or  more  separate 
voting    groups    on    the    proposed    amendment    under    G.S. 

,-  55-10-04.  except  where  the  consideration  to  be  received  in 
exchange  for  the  shares  of  that  group  consists  solely  of  cash; 

(2)  On  a  plan  of  share  exchange  by  each  class  or  series  of 
shares  included  in  the  exchange,  with  each  class  or  series 
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constituting  a  separate  voting  group.  t^ 

(g)  Action  by  tiie  shareiioideis  of  the  surviving  corporation  on  a 
plan  of  merger  is  not  required  if: 

(1)  The  articles  of  incorporation  of  the  surviving  corporation 
will  not  differ  (except  for  amendments  enumerated  in  G.S. 
55-10-02)  from  its  articles  before  the  merger; 

(2)  Each  shareholder  of  the  surviving  corporation  whose  shares 
were  outstanding  immediately  before  the  effective  date  of  the 
merger  will  hold  the  same  number  of  shares,  with  identical 
designations,  preferences,  limitations,  and  relative  rights, 
immediately  after  the  effective  date  of  the  merger; 

(3)  The  number  of  voting  shares  outstanding  immediately  after 
the  merger,  plus  the  number  of  voting  shares  issuable  as  a 
result  of  the  merger  (either  by  the  conversion  of  securities 
issued  pursuant  to  the  merger  or  the  exercise  of  rights  and 
warrants  issued  pursuant  to  the  merger),  will  not  exceed  by 
more  than  20  percent  (20%)  the  total  number  of  voting 
shares  of  the  surviving  corporation  outstanding  immediately 
before  the  merger;  and 

(4)  The  number  of  participating  shares  outstanding  immediately 
after  the  merger,  plus  the  number  of  participating  shares 
issuable  as  a  result  of  the  merger  (either  by  the  conversion 
of  securities  issued  pursuant  to  the  merger  or  the  exercise  of 
rights  and  warrants  issued  pursuant  to  the  merger),  will  not 
exceed  by  more  than  20  percent  (20%)  the  total  number  of 
participating  shares  outstanding  immediately  before  the 
merger. 

(h)    As  used  in  subsection  (g):  ■  '■  ■■    ■   "'  :>  •  i 

(1)  'Participating  shares'  means  shares  that  entitle  their  holders 
to  participate  without  limitation  in  distributions. 

(2)  'Voting  shares'  means  shares  that  entitle  their  holders  to 
vote  unconditionally  in  elections  of  directors. 

■  (i)  After  a  merger  or  share  exchange  is  authorized,  and  at  any  time 
before  articles  of  merger  or  share  exchange  are  filed,  the  planned 
merger  or  share  exchange  may  be  abandoned  (subject  to  any 
contractual  rights),  without  further  shareholder  action,  in  accordance 
with  the  procedure  set  forth  in  the  plan  of  merger  or  share  exchange 
or.  if  none  is  set  forth,  in  the  manner  determined  by  the  board  of 
directors.  ;      ^  ■ 

"  ^  55-1 1-04.    Merger  of  subsidiaiy. 

(a)  Subject  to  Article  9.  a  parent  corporation  owning  at  least  90 
percent  (90%)  of  the  outstanding  shares  of  each  class  of  a  subsidiary 
corporation  may  merge  the  subsidiary  into  itself  without  approval  of 
the  shareholders  of  the  parent  or  subsidiary.  -       • 
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(b)  The  board  of  directors  of  tiie  parent  shall  adopt  a  plan  of 
merger  that  sets  forth: 

(1)  The  names  of  the  parent  and  subsidiary;  and 

(2)  The  manner  and  basis  of  converting  the  shares  of  the 
subsidiary  into  shares,  obligations,  or  other  securities  of  the 
parent  or  any  other  corporation  or  into  cash  or  other 
property  in  whole  or  part. 

(c)  The  parent  shall  mail  a  copy  or  summary  of  the  plan  of  merger 
to  each  shareholder  of  the  subsidiary  who  does  not  waive  the  mailing 
requirement  in  writing. 

(d)  The  parent  may  not  deliver  articles  of  merger  to  the  Secretary  of 
State  for  filing  until  at  least  30  days  after  the  date  it  mailed  a  copy  or 
summary  of  the  plan  of  merger  to  each  shareholder  of  the  subsidiary 
who  did  not  waive  the  mailing  requirement. 

(e)  Articles  of  merger  under  this  section  may  not  contain 
amendments  to  the  articles  of  incorporation  of  the  parent  corporation 
(except  for  amendments  enumerated  in  G.S.  55-10-02). 

"  §  55-1 1-05.    Articles  of  merger  or  share  exchange. 

(a)  After  a  plan  of  merger  or  share  exchange  is  approved  by  the 
shareholders,  or  adopted  by  the  board  of  directors  if  shareholder 
approval  is  not  required,  the  surviving  or  acquiring  corporation  shall 
deliver  to  the  Secretary  of  State  for  filing  articles  of  merger  or  share 
exchange  setting  forth: 

(1)  The  plan  of  merger  or  share  exchange; 

(2)  If  shareholder  approval  was  not  required,  a  statement  to  that 
effect; 

(3)  If  approval  of  the  shareholders  of  one  or  more  corporations 
party  to  the  merger  or  share  exchange  was  required  (i)  the 
designation,  number  of  outstanding  shares,  and  number  of 
votes  entitled  to  be  cast  by  each  voting  group  entitled  to  vote 

.  separately  on  the  plan  as  to  each  corporation;  and  (ii)  either 

the  total  number  of  votes  cast  for  and  against  the  plan  by 
each  voting  group  entitled  to  vote  separately  on  the  plan  or 
the  total  number  of  undisputed  votes  cast  for  the  plan 
separately  by  each  voting  group  and  a  statement  that  the 
number  cast  for  the  plan  by  each  voting  group  was  sufficient 
for  approval  by  that  voting  group. 

(b)  A  merger  or  share  exchange  takes  effect  upon  the  effective  date 
of  the  articles  of  merger  or  share  exchange. 

(c)  Certificates  of  merger  shall  also  be  registered  as  provided  in 
G.S.  47-18.1. 

"  §  55-1 1  -06.    Effect  of  merger  or  share  exchange. 
(a)    When  a  merger  takes  effect: 

(1)    Every  other  corporation  party  to  the  merger  merges  into  the 
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surviving   corporation   and   the   separate  existence  of  every 
corporation  except  the  surviving  corporation  ceases; 

(2)  The  title  to  all  real  estate  and  other  property  owned  by  each 
corporation  party  to  the  merger  is  vested  in  the  surviving 
corporation  without  reversion  or  impairment; 

(3)  The  surviving  corporation  has  all  liabilities  of  each 
corporation  party  to  the  merger; 

(4)  A  proceeding  pending  against  any  corporation  party  to  the 
merger  may  be  continued  as  if  the  merger  did  not  occur  or 
the  surviving  corporation  may  be  substituted  in  the 
proceeding  for  the  corporation  whose  existence  ceased; 

(5)  The  articles  of  incorporation  of  the  surviving  corporation  are 
amended  to  the  extent  provided  in  the  plan  of  merger;  and 

(6)  The  shares  of  each  corporation  party  to  the  merger  that  are 
to  be  converted  into  shares,  obligations,  or  other  securities 
of  the  surviving  or  any  other  corporation  or  into  the  right  to 
receive  cash  or  other  property  are  thereupon  converted,  and 
the  former  holders  of  the  shares  are  entitled  only  to  the 
rights  provided  in  the  articles  of  merger  or  to  their  rights 
under  Article  13. 

(b)  When  a  share  exchange  takes  effect,  the  shares  of  each 
acquired  corporation  are  exchanged  as  provided  in  the  plan,  and  the 
former  holders  of  the  shares  are  entitled  only  to  the  exchange  rights 
provided  in  the  articles  of  share  exchange  or  to  their  rights  under 
Article  13. 
"  §  55-1 1-07.    Merger  or  share  exchange  wiih  foreign  corporation. 

(a)  One  or  more  foreign  corporations  may  merge  or  enter  into  a 
share  exchange  with  one  or  more  domestic  corporations  if: 

(1)  In  a  merger,  the  merger  is  permitted  by  the  law  of  the  state 
or  country  under  whose  law  each  foreign  corporation  is 
incorporated  and  each  foreign  corporation  complies  with  that 
law  in  effecting  the  merger; 

(2)  In  a  share  exchange,  the  corporation  whose  shares  will  be 
acquired  is  a  domestic  corporation,  whether  or  not  a  share 
exchange  is  permitted  by  the  law  of  the  state  or  country 
under  whose  law  the  acquiring  corporation  is  incorporated; 

(3)  The  foreign  corporation  complies  with  G.S.  55-11-05  if  it  is 
the  surviving  corporation  of  the  merger  or  acquiring 
corporation  of  the  share  exchange;  and 

(4)  Each  domestic  corporation  complies  with  the  applicable 
provisions  of  G.S.  55-11-01  through  G.S.  55-11-04  and,  if 
it  is  the  surviving  corporation  of  the  merger  or  acquiring 
corporation  of  the  share  exchange,  with  G.S.  55-11-05. 

(b)  Upon  the  merger  or  share  exchange  taking  effect,  the  surviving 
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foreign  corporation  of  a  merger  and  the  acquiring  foreign  corporation 
of  a  share  exchange  is  deemed: 

(1)  To  appoint  the  Secretary  of  State  as  its  agent  for  service  of 
process  in  a  proceeding  to  enforce  any  obligation  or  the 
rights  of  dissenting  shareholders  of  each  domestic 
corporation  party  to  the  merger  or  share  exchange;  and 

(2)  To  agree  that  it  will  promptly  pay  to  the  dissenting 
shareholders  of  each  domestic  corporation  party  to  the 
merger  or  share  exchange  the  amount,  if  any,  to  which  they 
are  entitled  under  Article  13. 

(c)    This  section  does  not  limit  the  power  of  a  foreign  corporation  to 
acquire  all  or  part  of  the  shares  of  one  or  more  classes  or  series  of  a 
domestic  corporation  through  a  voluntary  exchange  or  otherwise. 
"  §  55-1 1-08.    Article  9  to  control. 

Nothing  in  this  Article  shall  be  construed  to  modify  in  any  manner 
the  provisions  or  applicability  of  Article  9. 

"ARTICLE  12. 
•'      '■  •  "Transfer  of  Assets. 

"  §  55-12-01 .    Sale  of  assets  in  regular  course  of  business  and  mortgage 
of  assets. 

(a)  A  mortgage  of  or  other  security  interest  in  all  or  any  part  of  the 
property  of  a  corporation  may  be  made  by  authority  of  the  board  of 
directors  without  approval  of  the  shareholders,  unless  otherwise 
provided  in  the  articles  of  incorporation  or  in  bylaws  adopted  by  the 
shareholders. 

(b)  Unless  otherwise  provided  in  the  articles  of  incorporation  or  in 
bylaws  adopted  by  the  shareholders,  a  corporation  may.  on  the  terms 
and  conditions  and  for  the  consideration  determined  by  the  board  of 
directors,  and  without  approval  by  the  shareholders: 

(1)  Sell,  lease,  exchange,  or  otherwise  dispose  of  all,  or 
substantially  all.  of  its  property  in  the  usual  and  regular 
course  of  business;  or 

(2)  Transfer  any  or  all  of  its  property  to  a  corporation  all  the 
shares  of  which  are  owned  by  the  corporation. 

"  §  55-12-02.    Sale  of  assets  other  than  in  regular  course  of  business. 

(a)  A  corporation  may  sell,  lease,  exchange,  or  otherwise  dispose 
of  all.  or  substantially  all.  of  its  property,  otherwise  than  in  the  usual 
and  regular  course  of  business,  on  the  terms  and  conditions  and  for 
the  consideration  determined  by  the  corporation's  board  of  directors,  if 
the  board  of  directors  proposes  and  its  shareholders  approve  the 
proposed  transaction. 

(b)  For  a  transaction  to  be  authorized: 

(1)  The  board  of  directors  must  recommend  the  proposed 
transaction  to  the  shareholders  unless  the  board  of  directors 
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determines  that  because  of  conflict  of  interest  or  other 
special  circumstances  it  should  make  no  recommendation,  in 
which  event  the  board  of  directors  must  communicate  the 
basis  for  its  lack  of  a  recommendation  to  the  shareholders 
with  the  submission  of  the  proposed  transaction;  and 
(2)  The  shareholders  entitled  to  vote  must  approve  the 
transaction. 

(c)  The  board  of  directors  may  condition  its  submission  of  the 
proposed  transaction  on  any  basis. 

(d)  The  corporation  shall  notify  each  shareholder,  whether  or  not 
entitled  to  vote,  of  the  proposed  shareholders"  meeting  in  accordance 
with  G.S.  55-7-05.  The  notice  must  also  state  that  the  purpose,  or 
one  of  the  purposes,  of  the  meeting  is  to  consider  the  sale,  lease, 
exchange,  or  other  disposition  of  all,  or  substantially  all,  the  property 
of  the  corporation  and  contain  or  be  accompanied  by  a  description  of 
the  transaction. 

(e)  Unless  the  articles  of  incorporation,  a  bylaw  adopted  by  the 
shareholders.  Article  9  or  the  board  of  directors  (acting  pursuant  to 
subsection  (c))  require  a  greater  vote  or  a  vote  by  voting  groups,  the 
transaction  to  be  authorized  must  be  approved  by  a  majority  of  all  the 
votes  entitled  to  be  cast  on  the  transaction. 

(0  After  a  sale,  lease,  exchange,  or  other  disposition  of  property  is 
authorized,  the  transaction  may  be  abandoned  (subject  to  any 
contractual  rights)  without  further  shareholder  action. 

(g)  A  transaction  that  constitutes  a  distribution  is  governed  by  G.S. 
55-6-40  and  not  by  this  section.  .  -  .  ;, 

"^55-12-03.    Anicle  9  lo  control. 

Nothing  in  this  Article  shall  be  construed  to  modify  in  any  manner 
the  provisions  or  applicability  of  Article  9. 

"ARTICLE  13. 
"Dissenters'  Rights. 
"Part  1.    Right  to  Dissent  and  Obtain  Payment  for  Shares. 
"%  55-! 3-01.    Dejiniiioiis.  ,  . 

In  this  Article: 

(1)  'Corporation'  means  the  issuer  of  the  shares  held  by  a 
dissenter  before  the  corporate  action,  or  the  surviving  or 
acquiring  corporation  by  merger  or  share  exchange  of  that 
issuer. 

(2)  'Dissenter"  means  a  shareholder  v/ho  is  entitled  to  dissent 
from  corporate  action  under  G.S.  55-13-02  and  who 
exercises  that  right  when  and  in  the  manner  required  by 
G.S.  55-13-20  through  55-13-28. 

(3)  'Fair  value",  with  respect  to  a  dissenter"s  shares,  means  the 
value  of  the  shares  immediately  before  the  effectuation  of  the 

646 


Session  Laws  -  1 989  CHAPTER  265 

corporate  action  to  wiiicii  tiie  dissenter  objects,  excluding 
any  appreciation  or  depreciation  in  anticipation  of  the 
corporate  action  unless  exclusion  would  be  inequitable. 

(4)  'Interest'  means  interest  from  the  effective  date  of  the 
corporate  action  until  the  date  of  payment,  at  a  rate  that  is 
fair  and  equitable  under  all  the  circumstances,  giving  due 
consideration  to  the  rate  currently  paid  by  the  corporation  on 
its  principal  bank  loans,  if  any,  but  not  less  than  the  rate 
provided  in  G.S.  24-1 . 

(5)  'Record  shareholder'  means  the  person  in  whose  name 
shares  are  registered  in  the  records  of  a  corporation  or  the 
beneficial  owner  of  shares  to  the  extent  of  the  rights  granted 
by  a  nominee  certificate  on  file  with  a  corporation. 

(6)  'Beneficial  shareholder'  means  the  person  who  is  a 
beneficial  owner  of  shares  held  in  a  voting  trust  or  by  a 
nominee  as  the  record  shareholder. 

(7)  'Shareholder'  means  the  record  shareholder  or  the  beneficial 
shareholder. 

"  §  55-13-02.    Right  lo  disscni. 

(a)  In  addition  to  any  rights  granted  under  Article  9.  a  shareholder 
is  entitled  to  dissent  from,  and  obtain  payment  of  the  fair  value  of  his 
shares  in  the  event  of.  any  of  the  following  corporate  actions: 

(1)  Consummation  of  a  plan  of  merger  to  which  the  corporation 
is  a  party  unless  (i)  approval  by  the  shareholders  of  that 
corporation  is  not  required  under  G.S.  55-ll-03(g)  or  (ii) 
such  shares  are  then  redeemable  by  the  corporation  at  a 
price  not  greater  than  the  cash  to  be  received  in  exchange 
for  such  shares: 

(2)  Consummation  of  a  plan  of  share  exchange  to  which  the 
corporation  is  a  party  as  the  corporation  whose  shares  will 
be  acquired,  unless  such  shares  are  then  redeemable  by  the 
corporation  at  a  price  not  greater  than  the  cash  to  be 
received  in  exchange  for  such  shares: 

(3)  Consummation  of  a  sale  or  exchange  of  all.  or  substantially 
all,  of  the  property  of  the  corporation  other  than  in  the  usual 
and  regular  course  of  business,  including  a  sale  in 
dissolution,  but  not  including  a  sale  pursuant  to  court  order 
or  a  sale  pursuant  to  a  plan  by  which  all  or  substantially  all 
of  the  net  proceeds  of  the  sale  will  be  distributed  in  cash  to 
the  shareholders  within  one  year  after  the  date  of  sale; 

(4)  An  amendment  of  the  articles  of  incorporation  that  materially 
and  adversely  affects  rights  in  respect  of  a  dissenter's  shares 
because  it  (i)  alters  or  abolishes  a  preferential  right  of  the 
shares:  (ii)  creates,  alters,  or  abolishes  a  right  in  respect  of 
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redemption,  including  a  provision  respecting  a  sinking  fund 
for  tiie  redemption  or  repurchase,  of  the  shares;  (iii)  alters 
or  abolishes  a  preemptive  right  of  the  holder  of  the  shares  to 
'    -  acquire  shares  or  other  securities:  (iv)  excludes  or  limits  the 

right  of  the  shares  to  vote  on  any  matter,  or  to  cumulate 
votes;  (v)  reduces  the  number  of  shares  owned  by  the 
shareholder  to  a  fraction  of  a  share  if  the  fractional  share  so 
created  is  to  be  acquired  for  cash  under  G.S.  55-6-04;  or 
(vi)  changes  the  corporation  into  a  nonprofit  corporation  or 
''  '"'  cooperative  organization; 

(5)    Any  corporate  action  taken  pursuant  to  a  shareholder  vote  to 
the    extent    the    articles    of    incorporation,    bylaws,    or    a 
resolution  of  the  board  of  directors  provides  that  voting  or 
nonvoting   shareholders   are  entitled   to  dissent  and  obtain 
payment  for  their  shares, 
(b)     A  shareholder  entitled  to  dissent  and  obtain  payment  for  his 
shares    under   this   Article    may   not   challenge   the   corporate   action 
creating  his  entitlement,  including  without  limitation  a  merger  solely 
or  partly  in  exchange  for  cash  or  other  property,  unless  the  action  is 
unlawful    or    fraudulent    with    respect    to    the    shareholder    or    the 
corporation. 
"  §  55-1 3-03.    Dissent  by  nominees  and  beneficial  owners. 

(a)  A  record  shareholder  may  assert  dissenters'  rights  as  to  fewer 
than  all  the  shares  registered  in  his  name  only  if  he  dissents  with 
respect  to  all  shares  beneficially  owned  by  any  one  person  and  notifies 
the  corporation  in  writing  of  the  name  and  address  of  each  person  on 
whose  behalf  he  asserts  dissenters'  rights.  The  rights  of  a  partial 
dissenter  under  this  subsection  are  determined  as  if  the  shares  as  to 
which  he  dissents  and  his  other  shares  were  registered  in  the  names  of 
different  shareholders. 

(b)  A  beneficial  shareholder  may  assert  dissenters'  rights  as  to 
shares  held  on  his  behalf  only  if: 

(1)  He  submits  to  the  corporation  the  record  shareholder's 
written  consent  to  the  dissent  not  later  than  the  time  the 
beneficial  shareholder  asserts  dissenters'  rights;  and 

(2)  He  does  so  with  respect  to  all  shares  of  which  he  is  the 
beneficial  shareholder. 

"Part  2.    Procedure  for  Exercise  of  Dissenters'  Rights. 
"  §  55-13-20.    Notice  of  dissenters'  riglits. 

(a)  If  proposed  corporate  action  creating  dissenters'  rights  under 
G.S.  55-13-02  is  submitted  to  a  vote  at  a  shareholders'  meeting,  the 
meeting  notice  must  state  that  shareholders  are  or  may  be  entitled  to 
assert  dissenters'  rights  under  this  Article  and  be  accompanied  by  a 
copy  of  this  Article. 
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(b)  If  corporate  action  creating  dissenters'  rights  under  G.S. 
55-13-02  is  tal<:en  without  a  vote  of  shareholders,  the  corporation  shall 
no  later  than  10  days  thereafter  notify  in  writing  all  shareholders 
entitled  to  assert  dissenters'  rights  that  the  action  was  taken  and  send 
them  the  dissenters'  notice  described  in  G.S.  55-13-22. 

(c)  If  a  corporation  fails  to  comply  with  the  requirements  of  this 
section,  such  failure  shall  not  invalidate  any  corporate  action  taken; 
but  any  shareholder  may  recover  from  the  corporation  any  damage 
which  he  suffered  from  such  failure  in  a  civil  action  brought  in  his 
own  name  within  three  years  after  the  taking  of  the  corporate  action 
creating  dissenters'  rights  under  G.S.  55-13-02  unless  he  voted  for 
such  corporate  action. 

"§  55-13-21.    Notice  of  inient  to  demand  paymeni. 

(a)  If  proposed  corporate  action  creating  dissenters'  rights  under 
G.S.  55-13-02  is  submitted  to  a  vote  at  a  shareholders'  meeting,  a 
shareholder  who  wishes  to  assert  dissenters'  rights: 

(1)  Must  give  to  the  corporation,  and  the  corporation  must 
actually  receive,  before  the  vote  is  taken  written  notice  of  his 
intent  to  demand  payment  for  his  shares  if  the  proposed 
action  is  effectuated:  and 

(2)  Must  not  vote  his  shares  in  favor  of  the  proposed  action. 

(b)  A    shareholder    who    does    not    satisfy    the    requirements    of 
subsection   (a)   is   not  entitled  to  payment  for  his  shares  under  this 
Article.  : 
"^55-13-22.    Dissenters'  notice. 

(a)  If  proposed  corporate  action  creating  dissenters'  rights  under 
G.S.  55-13-02  is  authorized  at  a  shareholders'  meeting,  the 
corporation  shall  mail  by  registered  or  certified  mail,  return  receipt 
requested,  a  written  dissenters'  notice  to  all  shareholders  who  satisfied 
the  requirements  of  G.S.  55-13-21. 

(b)  The  dissenters'  notice  must  be  sent  no  later  than  10  days  after 
the  corporate  action  was  taken,  and  must: 

(1)  State  where  the  payment  demand  must  be  sent  and  where 
and  when  certificates  for  certificated  shares  must  be 
deposited: 

(2)  Inform  holders  of  uncertificated  shares  to  what  extent 
transfer  of  the  shares  will  be  restricted  after  the  payment 
demand  is  received; 

(3)  Supply  a  form  for  demanding  payment; 

(4)  Set  a  date  by  which  the  corporation  must  receive  the 
payment  demand,  which  date  may  not  be  fewer  than  30  nor 
more  than  60  days  after  the  date  the  subsection  (a)  notice  is 
mailed:  and 

(5)  Be  accompanied  by  a  copy  of  this  Article. 
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"§  55-13-23.    Duty  to  demand  payment. 

(a)  A  shareholder  sent  a  dissenters'  notice  described  in  G.S. 
55-13-22  must  demand  payment  and  deposit  his  share  certificates  in 
accordance  with  the  terms  of  the  notice. 

(b)  The  shareholder  who  demands  payment  and  deposits  his  share 
certificates  under  subsection  (a)  retains  all  other  rights  of  a 
shareholder  until  these  rights  are  cancelled  or  modified  by  the  taking 
of  the  proposed  corporate  action. 

(c)  A  shareholder  who  does  not  demand  payment  or  deposit  his 
share  certificates  where  required,  each  by  the  date  set  in  the 
dissenters'  notice,  is  not  entitled  to  payment  for  his  shares  under  this 
Article. 

"  ^  55-13-24.    Share  restrictions.  :  ":■  ..  \  •    , .      ^        ■  ..  •    ■       ^„^, 

(a)  The  corporation  may  restrict  the  transfer  of  uncertificated 
shares  from  the  date  the  demand  for  their  payment  is  received  until 
the  proposed  corporate  action  is  taken  or  the  restrictions  released 
under  G.S.  55-13-26. 

(b)  The  person  for  whom  dissenters'  rights  are  asserted  as  to 
uncertificated  shares  retains  all  other  rights  of  a  shareholder  until 
these  rights  are  cancelled  or  modified  by  the  taking  of  the  proposed 
corporate  action . 

"§55-/3-25.    Offer  of  payment. 

(a)  As  soon  as  the  proposed  corporate  action  is  taken,  or  upon 
receipt  of  a  payment  demand,  the  corporation  shall  offer  to  pay  each 
dissenter  who  complied  with  G.S.  55-13-23  the  amount  the 
corporation  estimates  to  be  the  fair  value  of  his  shares,  plus  interest 
accrued  to  the  date  of  payment,  and  shall  pay  this  amount  to  each 
dissenter  who  agrees  in  writing  to  accept  it  in  full  satisfaction  of  his 
demand. 

(b)  The  offer  of  payment  must  be  accompanied  by: 

(1)  The  corporation's  most  recent  available  balance  sheet  as  of 
the  end  of  a  fiscal  year  ending  not  more  than  16  months 
before  the  date  of  offer  of  payment,  an  income  statement  for 
that  year,  a  statement  of  changes  in  shareholders'  equity  for 
that  year,  and  the  latest  available  interim  financial 
statements,  if  any; 

(2)  A  statement  of  the  corporation's  estimate  of  the  fair  value  of 
the  shares: 

(3)  An  explanation  of  how  the  interest  was  calculated: 

(4)  A  statement  of  the  dissenter's  right  to  demand  payment 
under  G.S.  55-13-28:  and 

(5)  A  copy  of  this  Article. 

"  ^  55-1 3-26.    Failure  to  tal<e  action.  ;   ;.'!!':  ;• 

(a)    If  the  corporation  does  not  take  the  proposed  action  within  60 

650 


Session  Laws-  1989  CHAPTER  265 

days  after  the  date  set  for  demanding  payment  and  depositing  share 
certificates,  the  corporation  shall  return  the  deposited  certificates  and 
release  the  transfer  restrictions  imposed  on  uncertificated  shares. 

(b)  If  after  returning  deposited  certificates  and  releasing  transfer 
restrictions,  the  corporation  takes  the  proposed  action,  it  must  send  a 
new  dissenters"  notice  under  G.S.  55-13-22  and  repeat  the  payment 
demand  procedure. 

"§  55-13-27.    Reserved  for  future  codification  purposes. 
"§  55-13-28.     Procedure  if  shareholder  dissalisjled  with  corporation's 
offer  or  failure  to  perform. 

(a)  A  dissenter  may  notify  the  corporation  in  writing  of  his  own 
estimate  of  the  fair  value  of  his  shares  and  amount  of  interest  due.  and 
demand  payment  of  his  estimate  or  reject  the  corporation's  offer  under 
G.S.  55-13-25  and  demand  payment  of  the  fair  value  of  his  shares  and 
interest  due.  if: 

(1)  The  dissenter  believes  that  the  amount  offered  under  G.S. 
55-13-25  is  less  than  the  fair  value  of  his  shares  or  that  the 
interest  due  is  incorrectly  calculated; 

(2)  The  corporation  fails  to  make  payment  to  a  dissenter  who 
accepts  the  corporation's  offer  under  G.S.  55-13-25  within 
30  days  after  the  dissenter's  acceptance;  or 

(3)  The  corporation,  having  failed  to  take  the  proposed  action, 
does  not  return  the  deposited  certificates  or  release  the 
transfer  restrictions  imposed  on  uncertificated  shares  within 
60  days  after  the  date  set  for  demanding  payment. 

(b)  A  dissenter  waives  his  right  to  demand  payment  under  this 
section  unless  he  notifies  the  corporation  of  his  demand  in  writing  (i) 
under  subdivision  (a)(1)  within  30  days  after  the  corporation  offered 
payment  for  his  shares  or  (ii)  under  subdivisions  (a)(2)  and  (a)(3) 
within  30  days  after  the  corporation  has  failed  to  perform  timely.  A 
dissenter  who  fails  to  notify  the  corporation  of  his  demand  under 
subsection  (a)  within  such  30-day  period  shall  be  deemed  to  have 
withdrawn  his  dissent  and  demand  for  payment. 

"Part  3.    Judicial  Appraisal  of  Shares. 
"  §  55-13-30.    Court  action. 

(a)  If  a  demand  for  payment  under  G.S.  55-13-28  remains 
unsettled,  the  dissenter  may  commence  a  proceeding  within  60  days 
after  the  date  of  his  payment  demand  under  G.S.  55-13-28  and 
petition  the  court  to  determine  the  fair  value  of  the  shares  and  accrued 
interest.  Upon  service  upon  it  of  the  petition  filed  with  the  court,  the 
corporation  shall  pay  to  the  dissenter  the  amount  offered  by  the 
corporation  under  G.S.  55-13-25. 

(al)  If  the  dissenter  does  not  commence  the  proceeding  within  the 
60-day  period,  the  dissenter  shall  have  an  additional  30  days  to  either 
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(i)  accept  in  writing  the  amount  offered  by  the  corporation  under  G.S. 
55-13-25,  upon  which  the  corporation  shall  pay  such  amount  to  the 
dissenter  in  full  satisfaction  of  his  demand,  or  (ii)  withdraw  his 
demand  for  payment  and  resume  the  status  of  a  nondissenting 
shareholder.  A  dissenter  who  takes  no  action  within  such  30-day 
period  shall  be  deemed  to  have  withdrawn  his  dissent  and  demand  for 
payment. 

(b)  Reserved  for  future  codification  purposes.  '    - 

(c)  The  court  shall  have  the  discretion  to  make  all  dissenters 
(whether  or  not  residents  of  this  State)  whose  demands  remain 
unsettled  parties  to  the  proceeding  as  in  an  action  against  their  shares 
and  all  parties  must  be  served  with  a  copy  of  the  petition. 
Nonresidents  may  be  served  by  registered  or  certified  mail  or  by 
publication  as  provided  by  law. 

(d)  The  jurisdiction  of  the  court  in  which  the  proceeding  is 
commenced  under  subsection  (b)  is  plenary  and  exclusive.  The  court 
may  appoint  one  or  more  persons  as  appraisers  to  receive  evidence 
and  recommend  decision  on  the  question  of  fair  value.  The  appraisers 
have  the  powers  described  in  the  order  appointing  them,  or  in  any 
amendment  to  it.  The  parties  are  entitled  to  the  same  discovery  rights 
as  parties  in  other  civil  proceedings.  However,  in  a  proceeding  by  a 
dissenter  in  a  public  corporation,  there  is  no  right  to  a  trial  by  jury. 

(e)  Each  dissenter  made  a  party  to  the  proceeding  is  entitled  to 
judgment  for  the  amount,  if  any,  by  which  the  court  finds  the  fair 
value  of  his  shares,  plus  interest,  exceeds  the  amount  paid  by  the 
corporation.  > 

"  §  55-13-3 1 .    Court  costs  and  counsel  fees. 

(a)  The  court  in  an  appraisal  proceeding  commenced  under  G.S. 
55-13-30  shall  determine  all  costs  of  the  proceeding,  including  the 
reasonable  compensation  and  expenses  of  appraisers  appointed  by  the 
court,  and  shall  assess  the  costs  as  it  finds  equitable. 

(b)  The  court  may  also  assess  the  fees  and  expenses  of  counsel  and 
experts  for  the  respective  parties,  in  amounts  the  court  finds  equitable: 

(1)  Against  the  corporation  and  in  favor  of  any  or  all  dissenters 
if  the  court  finds  the  corporation  did  not  substantially  comply 
with  the  requirements  of  G.S.  55-13-20  through  55-13-28; 
or 

(2)  Against  either  the  corporation  or  a  dissenter,  in  favor  of 
either  or  any  other  party,  if  the  court  finds  that  the  party 
against  whom  the  fees  and  expenses  are  assessed  acted 
arbitrarily,  vexatiously.  or  not  in  good  faith  with  respect  to 
the  rights  provided  by  this  Article. 

(c)  If  the  court  finds  that  the  services  of  counsel  for  any  dissenter 
were  of  substantial  benefit  to  other  dissenters  similarly  situated,  and 
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that  the  fees  for  those  services  should  not  be  assessed  against  the 
corporation,  the  court  may  award  to  these  counsel  reasonable  fees  to 
be  paid  out  of  the  amounts  awarded  the  dissenters  who  were  benefited. 

"ARTICLE  14. 
"Dissolution. 
"Part  1.    Voluntary  Dissolution. 
"  §  55-14-01 .    Dissolution  by  incorporators  or  initial  directors. 

(a)  The  board  of  directors  or,  if  the  corporation  has  no  directors,  a 
majority  of  the  incorporators  of  a  corporation  that  has  not  issued 
shares  may  dissolve  the  corporation  by  delivering  to  the  Secretary  of 
State  for  filing  articles  of  dissolution  that  set  forth: 

(1)  The  name  of  the  corporation; 

(la)  The  names  and  addresses  of  its  officers,  if  any; 
(lb)  The  names  and  addresses  of  its  directors,  if  any,  or  if  none, 
the  names  and  addresses  of  its  incorporators; 

(2)  The  date  of  its  incorporation; 

(3)  That  none  of  the  corporation's  shares  has  been  issued; 

(4)  That  no  debt  of  the  corporation  remains  unpaid; 

(5)  Reserved  for  future  codification  purposes;  and 

(6)  That  a  majority  of  the  incorporators  or  initial  directors 
authorized  the  dissolution. 

(b)  A  corporation  is  dissolved  upon  the  effective  date  of  its  articles 
of  dissolution. 

"  §  55-14-02.    Dissolution  by  board  of  directors  and  shareholders. 

(a)  A  corporation's  board  of  directors  may  propose  dissolution  for 
submission  to  the  shareholders. 

(b)  For  a  proposal  to  dissolve  to  be  adopted: 

(1)  The  board  of  directors  must  recommend  dissolution  to  the 
shareholders  unless  the  board  of  directors  determines  that 
because  of  conflict  of  interest  or  other  special  circumstances 
it  should  make  no  recommendation,  in  which  event  the 
board  of  directors  must  communicate  the  proposal  and  the 
basis  for  its  lack  of  a  recommendation  to  the  shareholders; 
and 

(2)  The  shareholders  entitled  to  vote  must  approve  the  proposal 
to  dissolve  as  provided  in  subsection  (e). 

(c)  The  board  of  directors  may  condition  its  submission  of  the 
proposal  for  dissolution  on  any  basis. 

(d)  The  corporation  shall  notify  each  shareholder,  whether  or  not 
entitled  to  vote,  of  the  proposed  shareholders'  meeting  in  accordance 
with  G.S.  55-7-05.  The  notice  must  also  state  that  the  purpose,  or 
one  of  the  purposes,  of  the  meeting  is  to  consider  dissolving  the 
corporation. 

(e)  Unless  the  articles  of  incorporation,  a  bylaw  adopted  by  the 
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shareholders,  or  the  board  of  directors  (acting  pursuant  to  subsection 
(c))  require  a  greater  vote  or  a  vote  by  voting  groups,  the  proposal  to 
dissolve  to  be  adopted  must  be  approved  by  a  majority  of  all  the  votes 
entitled  to  be  cast  on  that  proposal. 
"  §  55-14-03.    Articles  of  dissolution. 

(a)  At  any  time  after  dissolution  is  authorized  pursuant  to  G.S. 
55-14-02.  the  corporation  may  dissolve  by  delivering  to  the  Secretary 
of  State  for  filing  articles  of  dissolution  setting  forth: 

(1)  The  name  of  the  corporation;  =•      .-,     ^..^ 
(la)  The  names  and  addresses  of  its  officers;  '  -   ■    ^ : 
(lb)  The  names  and  addresses  of  its  directors;         ■ 

(2)  The  date  dissolution  was  authorized; 

(3)  With  respect  to  the  shareholders  (i)  the  number  of  votes 
entitled  to  be  cast  on  the  proposal  to  dissolve;  and  (ii)  either 
the  total  number  of  votes  cast  for  and  against  dissolution  or 
the  total  number  of  undisputed  votes  cast  for  dissolution  and 
a  statement  that  the  number  cast  for  dissolution  was 
sufficient  for  approval. 

(4)  If  voting  by  voting  groups  was  required,  the  information 
required  by  subparagraph  (3)  must  be  separately  provided 
for  each  voting  group  entitled  to  vote  separately  on  the  plan 
to  dissolve. 

(b)  A  corporation  is  dissolved  upon  the  effective  date  of  its  articles 
of  dissolution. 

" 'ii  55-14-04.    Revocation  of  dissolution. 

(a)  A  corporation  may  revoke  its  dissolution  within  120  days  after 
its  effective  date. 

(b)  Revocation  of  dissolution  must  be  authorized  in  the  same 
manner  as  the  dissolution  was  authorized  unless  an  authorization 
under  G.S.  55-14-02  permitted  revocation  by  action  of  the  board  of 
directors  alone,  in  which  event  the  board  of  directors  may  revoke  the 
dissolution  without  shareholder  action. 

(c)  After  the  revocation  of  dissolution  is  authorized,  the  corporation 
may  revoke  the  dissolution  by  delivering  to  the  Secretary  of  State  for 
filing  articles  of  revocation  of  dissolution,  together  with  a  copy  of  its 
articles  of  dissolution,  that  set  forth: 

(1)  The  name  of  the  corporation; 

(2)  The  effective  date  of  the  dissolution  that  was  revoked; 

(3)  The  date  that  the  revocation  of  dissolution  was  authorized; 

(4)  If  the  corporation's  board  of  directors  (or  incorporators) 
revoked  the  dissolution,  a  statement  to  that  effect; 

(5)  If  the  corporation's  board  of  directors  revoked  a  dissolution 
authorized  by  the  shareholders,  a  statement  that  revocation 
was   permitted   by  action   by  the   board   of  directors   alone 
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pursuant  to  that  authorization;  and 
(6)    If  shareholder  action  was  required  to  revoke  the  dissolution, 
the  information  required  by  G.S.  55-14-03(a)(3)  or  (4)  with 
respect  to  the  revocation. 

(d)  Revocation  of  dissolution  is  effective  upon  the  effective  date  of 
the  articles  of  revocation  of  dissolution. 

(e)  When  the  revocation  of  dissolution  is  effective,  it  relates  back  to 
and  takes  effect  as  of  the  effective  date  of  the  dissolution  and  the 
corporation  resumes  carrying  on  its  business  as  if  dissolution  had 
never  occurred,  subject  to  the  rights  of  any  person  who  reasonably 
relied  to  his  prejudice  upon  the  filing  of  the  articles  of  dissolution. 

"  §  55-14-05.    Effeci  of  dissolution. 

(a)  A  dissolved  corporation  continues  its  corporate  existence  but 
may  not  carry  on  any  business  except  that  appropriate  to  wind  up  and 
liquidate  its  business  and  affairs,  including: 

(1)  Collecting  its  assets; 

(2)  Disposing  of  its  properties  that  will  not  be  distributed  in  kind 
to  its  shareholders; 

(3)  Discharging  or  making  provision  for  discharging  its 
liabilities; 

(4)  Distributing  its  remaining  property  among  its  shareholders 
according  to  their  interests;  and 

(5)  Doing  every  other  act  necessary  to  wind  up  and  liquidate  its 
business  and  affairs. 

(b)  Dissolution  of  a  corporation  does  not: 

(1)  Transfer  title  to  the  corporation's  property; 

(2)  Prevent  transfer  of  its  shares  or  securities,  although  the 
authorization  to  dissolve  may  provide  for  closing  the 
corporation's  share  transfer  records; 

(3)  Subject  its  directors  or  officers  to  standards  of  conduct 
different  from  those  prescribed  in  Article  8; 

(4)  Change  quorum  or  voting  requirements  for  its  board  of 
directors  or  shareholders;  change  provisions  for  selection, 
resignation,  or  removal  of  its  directors  or  officers  or  both; 
or  change  provisions  for  amending  its  bylaws; 

(5)  Prevent  commencement  of  a  proceeding  by  or  against  the 
corporation  in  its  corporate  name; 

(6)  Abate  or  suspend  a  proceeding  pending  by  or  against  the 
corporation  on  the  effective  date  of  dissolution;  or 

(7)  Terminate  the  authority  of  the  registered  agent  of  the 
corporation . 

(c)  After  the  end  of  the  tax  year  in  which  dissolution  occurs,  a 
dissolved  corporation  is  not  subject  to  the  annual  franchise  tax  unless 
it  engages   in   business  activities   not  appropriate  to  winding  up  and 
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liquidating  its  business  and  affairs  as  permitted  by  subsection  (a). 
"  §  55-14-06.    Known  claims  againsi  dissolved  corporation. 

(a)  A  dissolved  corporation  may  dispose  of  the  known  claims 
against  it  by  following  the  procedure  described  in  this  section. 

(b)  The  dissolved  corporation  shall  notify  its  known  claimants  in 
writing  of  the  dissolution  at  any  time  after  its  effective  date.  The 
written  notice  must: 

(1)    Describe  information  that  must  be  included  in  a  claim; 
.,       (2)    Provide  a  mailing  address  where  a  claim  may  be  sent; 

(3)  State  the  deadline,  which  may  not  be  fewer  than  120  days 
from  the  effective  date  of  the  written  notice,  by  which  the 
dissolved  corporation  must  receive  the  claim:  and 

(4)  State  that  the  claim  will  be  barred  if  not  received  by  the 
deadline. 

(c)  A  claim  against  the  dissolved  corporation  is  barred: 

(1)  If  the  corporation  does  not  receive  the  claim  by  the  deadline 
from  a  claimant  who  received  written  notice  under 
subsection  (b);  or 

(2)  If  a  claimant  whose  claim  was  rejected  by  written  notice 
from  the  dissolved  corporation  does  not  commence  a 
proceeding  to  enforce  the  claim  within  90  days  from  the  date 
of  receipt  of  the  rejection  notice. 

(d)  For  purposes  of  this  section,  'claim'  does  not  include  a 
contingent  liability  or  a  claim  based  on  an  event  occurring  after  the 
effective  date  of  dissolution. 

"§   55-14-07.       Unknown   and  certain   other  claims  against  dissolved 
corporation. 

(a)  A  dissolved  corporation  may  also  publish  notice  of  its 
dissolution  and  request  that  persons  with  claims  against  the 
corporation  present  them  in  accordance  with  the  notice. 

(b)  The  notice  must: 

(1)  Be  published  one  time  in  a  newspaper  of  general  circulation 
in  the  county  where  the  dissolved  corporation's  principal 
office  (or,  if  none  in  this  State,  its  registered  office)  is  or 
was  last  located; 

(2)  Describe  the  information  that  must  be  included  in  a  claim 
and  provide  a  mailing  address  where  the  claim  may  be  sent; 
and 

(3)  State  that  a  claim  against  the  corporation  will  be  barred 
unless  a  proceeding  to  enforce  the  claim  is  commenced 
within  five  years  after  the  publication  of  the  notice. 

(c)  If  the  dissolved  corporation  publishes  a  newspaper  notice  in 
accordance  with  subsection  (b).  the  claim  of  each  of  the  following 
claimants  is  barred  unless  the  claimant  commences  a  proceeding  to 
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enforce  the  claim  against  the  dissolved  corporation  within  five  years 
after  the  publication  date  of  the  newspaper  notice: 

(1)  A  claimant  who  did  not  receive  written  notice  under  G.S. 
55-14-06; 

(2)  A  claimant  whose  claim  was  timely  sent  to  the  dissolved 
corporation  but  not  acted  on; 

(3)  A  claimant  whose  claim  is  contingent  or  based  on  an  event 
occurring  after  the  effective  date  of  dissolution. 

"  §  55-14-08.    Eiiforcemeni  of  claims. 

(a)  A  claim  under  G.S.  55-14-06  or  G.S.  55-14-07  may  be 
enforced: 

(1)  Against  the  dissolved  corporation,  to  the  extent  of  its 
undistributed  assets,  including  coverage  under  any  applicable 
insurance  policy,  or 

(2)  If  the  assets  have  been  distributed  in  liquidation,  against  a 
shareholder  of  the  dissolved  corporation  to  the  extent  of  his 
pro  rata  share  of  the  claim  or  the  corporate  assets  distributed 
to  him  in  liquidation,  whichever  is  less,  but  a  shareholder's 
total  liability  for  all  claims  under  this  section  may  not  exceed 
the  total  amount  of  assets  distributed  to  him. 

(b)  Nothing  in  G.S.  55-14-06  or  G.S.  55-14-07  shall  extend  any 
applicable  period  of  limitation. 

"Part  2.    Administrative  Dissolution. 
"  §  55-14-20.    Grounds  for  administrative  dissolution. 

The  Secretary  of  State  may  commence  a  proceeding  under  G.S. 
55-14-21  to  dissolve  administratively  a  corporation  if: 

(1)  The  corporation  does  not  pay  within  60  days  after  they  are 
due  any  penalties,  fees,  or  other  payments  due  under  this 
act; 

(2)  The  corporation  does  not  deliver  its  annual  report  to  the 
Secretary  of  State  within  60  days  after  it  is  due; 

(3)  The  corporation  is  without  a  registered  agent  or  registered 
office  in  this  State  for  60  days  or  more; 

(4)  The  corporation  does  not  notify  the  Secretary  of  State  within 
60  days  that  its  registered  agent  or  registered  office  has  been 
changed,  that  its  registered  agent  has  resigned,  or  that  its 
registered  office  has  been  discontinued;  or 

(5)  The  corporation's  period  of  duration  stated  in  its  articles  of 
incorporation  expires. 

"  §  55-14-21 .    Procedure  for  and  effect  of  administrative  dissolution. 

(a)  If  the  Secretary  of  State  determines  that  one  or  more  grounds 
exist  under  G.S.  55-14-20  for  dissolving  a  corporation,  he  shall  mail 
the  corporation  written  notice  of  his  determination. 

(b)  If  the  corporation  does  not  correct  each  ground  for  dissolution 
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or  demonstrate  to  the  reasonable  satisfaction  of  the  Secretary  of  State 
that  each  ground  determined  by  the  Secretary  of  State  does  not  exist 
within  60  days  after  notice  is  mailed,  the  Secretary  of  State  shall 
administratively  dissolve  the  corporation  by  signing  a  certificate  of 
dissolution  that  recites  the  ground  or  grounds  for  dissolution  and  its 
effective  date.  The  Secretary  of  State  shall  file  the  original  of  the 
certificate  and  mail  a  copy  to  the  corporation. 

(c)  The  provisions  of  G.S.  55-14-05.  55-14-06,  and  55-14-07 
apply  to  a  corporation  administratively  dissolved. 

(d)  The  administrative  dissolution  of  a  corporation  does  not 
terminate  the  authority  of  its  registered  agent. 

"  §  55-14-22.    Reinstatement  following  administrative  dissolution. 

(a)  A  corporation  administratively  dissolved  under  G.S.  55-14-21 
may  apply  to  the  Secretary  of  State  for  reinstatement  within  two  years 
after  the  effective  date  of  dissolution.    The  application  must: 

(1)  Recite  the  name  of  the  corporation  and  the  effective  date  of 
its  administrative  dissolution; 

(2)  State  that  the  ground  or  grounds  for  dissolution  either  did 
not  exist  or  have  been  eliminated; 

(3)  Reserved  for  future  codification  purposes;  and 

(4)  Contain  a  certificate  from  the  Department  of  Revenue 
reciting  that  all  taxes  owed  by  the  corporation  have  been 
paid. 

(b)  If  the  Secretary  of  State  determines  that  the  application  contains 
the  information  required  by  subsection  (a)  and  that  the  information  is 
correct,  he  shall  cancel  the  certificate  of  dissolution  and  prepare  a 
certificate  of  reinstatement  that  recites  his  determination  and  the 
effective  date  of  reinstatement,  file  the  original  of  the  certificate,  and 
mail  a  copy  to  the  corporation. 

(c)  When  the  reinstatement  is  effective,  it  relates  back  to  and  takes 
effect  as  of  the  effective  date  of  the  administrative  dissolution  and  the 
corporation  resumes  carrying  on  its  business  as  if  the  administrative 
dissolution  had  never  occurred,  subject  to  the  rights  of  any  person 
who  reasonably  relied  to  his  prejudice  upon  the  certificate  of 
dissolution. 

"  ^  55-14-23.    Appeal  from  denial  of  reinstatement. 

(a)  If  the  Secretary  of  State  denies  a  corporation's  application  for 
reinstatement  following  administrative  dissolution,  he  shall  serve  the 
corporation  under  G.S.  55-5-04  with  a  written  notice  that  explains  the 
reason  or  reasons  for  denial. 

(b)  The  corporation  may  appeal  the  denial  of  reinstatement  to  the 
Superior  Court  of  Wake  County  within  30  days  after  service  of  the 
notice  of  denial  is  perfected.  The  appeal  is  commenced  by  filing  a 
petition  with  the  court  and  with  the  Secretary  of  State  requesting  the 
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court  to  set  aside  the  dissolution.  The  petition  shall  have  attached  to  it 
copies  of  the  Secretary  of  State's  certificate  of  dissolution,  the 
corporation's  application  for  reinstatement,  and  the  Secretary  of  State's 
notice  of  denial.  The  appeal  to  the  superior  court  shall  be  determined 
upon  such  further  evidence,  notice  and  opportunity  to  be  heard,  if 
any.  as  the  court  may  deem  appropriate  under  the  circumstances.  The 
corporation  shall  have  the  burden  of  establishing  that  it  is  entitled  to 
reinstatement. 

(c)  Upon  consideration  of  the  petition  and  any  response  made  by 
the  Secretary  of  State,  the  court  may,  prior  to  entering  final 
judgment,  order  the  Secretary  of  State  to  reinstate  the  dissolved 
corporation  or  may  take  other  action  the  court  considers  appropriate. 

(d)  The  court's  final  decision  may  be  appealed  as  in  other  civil 
proceedings. 

"  §  55-14-24.    Inapplicability  of  Adminisiralive  Procedure  Ad. 

The  Administrative  Procedure  Act  shall  not  apply  to  any  proceeding 
or  appeal  provided  for  in  G.S.  55-14-20  through  55-14-23. 

"Part  3.    Judicial  Dissolution. 
"§  55-14-30.    Grounds  for  judicial  dissolution. 

The  superior  court  may  dissolve  a  corporation: 

(1)  In  a  proceeding  by  the  Attorney  General  if  it  is  established 
that  (i)  the  corporation  obtained  its  articles  of  incorporation 

■     through    fraud;    or    (ii)    the   corporation    has.    after   written 
notice  by  the  Attorney  General  given  at  least  20  days  prior 
thereto,  continued  to  exceed  or  abuse  the  authority  conferred 
\  upon  it  by  law; 

(2)  In  a  proceeding  by  a  shareholder  if  it  is  established  that  (i) 
the  directors  or  those  in  control  of  the  corporation  are 
deadlocked  in  the  management  of  the  corporate  affairs,  the 
shareholders  are  unable  to  break  the  deadlock,  and 
irreparable  injury  to  the  corporation  is  threatened  or  being 
suffered,  or  the  business  and  affairs  of  the  corporation  can 
no  longer  be  conducted  to  the  advantage  of  the  shareholders 
generally,  because  of  the  deadlock;  (ii)  liquidation  is 
reasonably  necessary  for  the  protection  of  the  rights  or 
interests  of  the  complaining  shareholder;  (iii)  the 
shareholders  are  deadlocked  in  voting  power  and  have  failed, 
for  a  period  that  includes  at  least  two  consecutive  annual 

'i..-  meeting  dates,  to  elect  successors  to  directors  whose  terms 

have  expired;  (iv)  the  corporate  assets  are  being  misapplied 
or  wasted;  or  (v)  a  written  agreement,  whether  embodied  in 
the  articles  of  incorporation  or  separate  therefrom,  entitles 
the  complaining  shareholder  to  liquidation  or  dissolution  of 
the  corporation  at  will  or  upon  the  occurrence  of  some  event 
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which      has     subsequently     occurred,     and     all     present 

::.  j  shareholders,  and  all  subscribers  and  transferees  of  shares, 

either     are     parties     to     such     agreement     or     became    a 

shareholder,    subscriber    or    transferee    with    actual    notice 

-;  thereof; 

(3)  In  a  proceeding  by  a  creditor  if  it  is  established  that  (i)  the 
-J..  creditor's    claim    has    been    reduced    to  judgment   and    the 

execution  on  the  judgment  returned  unsatisfied;  or  (ii)  the 
.  j     -      corporation  has  admitted  in  writing  that  the  creditor's  claim 
.  -  "         is  due  and  owing  and  the  corporation  is  insolvent;  or 

(4)  In   a  proceeding  by  the  corporation   to   have  its   voluntary 
dissolution  continued  under  court  supervision. 

"  §  55-1 4-3 1 .    Procedure  for  judicial  dissolulion. 

(a)  Venue  for  a  proceeding  to  dissolve  a  corporation  lies  in  the 
county  where  a  corporation's  principal  office  (or,  if  none  in  this  State, 
its  registered  office)  is  or  was  last  located. 

(b)  It  is  not  necessary  to  make  shareholders  parties  to  a  proceeding 
to  dissolve  a  corporation  unless  relief  is  sought  against  them 
individually. 

(c)  A  court  in  a  proceeding  brought  to  dissolve  a  corporation  may 
Issue  injunctions,  appoint  a  receiver  with  all  powers  and  duties  the 
court  directs,  take  other  action  required  to  preserve  the  corporate 
assets  wherever  located,  and  carry  on  the  business  of  the  corporation. 

(d)  In  any  proceeding  brought  by  a  shareholder  under  G.S. 
55-14-30(2)(ii)  in  which  the  court  determines  that  dissolution  would 
be  appropriate,  the  court  shall  not  order  dissolution  if.  after  such 
determination,  the  corporation  elects  to  purchase  the  shares  of  the 
complaining  shareholder  at  their  fair  value,  as  determined  in 
accordance  with  such  procedures  as  the  court  may  provide. 
"^55-14-32.    Receivership. 

(a)  A  court  in  a  judicial  proceeding  brought  to  dissolve  a 
corporation  may  appoint  one  or  more  receivers  to  wind  up  and 
liquidate,  or  to  manage,  the  business  and  affairs  of  the  corporation. 
The  court  shall  hold  a  hearing,  after  notifying  all  parties  to  the 
proceeding  and  any  interested  persons  designated  by  the  court,  before 
appointing  a  receiver.  The  court  appointing  a  receiver  has  exclusive 
jurisdiction  over  the  corporation  and  all  of  its  property  wherever 
located. 

(b)  The  court  may  appoint  an  individual  or  a  domestic  or  foreign 
corporation  (authorized  to  transact  business  in  this  State)  as  a  receiver. 
The  court  may  require  the  receiver  to  post  bond,  with  or  without 
sureties,  in  an  amount  the  court  directs. 

(c)  The  court  shall  describe  the  powers  and  duties  of  the  receiver 
in  its  appointing  order,  which  may  be  amended  from  time  to  time. 
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Such  powers  may  include  without  limitation  the  power: 

(1)    To  dispose  of  all  or  any  part  of  the  assets  of  the  corporation 
wherever  located,  at  a  public  or  private  sale,  if  authorized  by 
the  court; 
■■■  .  (la)  To  sue  and   defend    in   his   own   name  as   receiver  of  the 

corporation  in  all  courts  of  this  State;  and 
'    (2)    To  exercise  all  of  the  powers  of  the  corporation,  through  or 
in  place  of  its  board  of  directors  or  officers,  to  the  extent 
necessary  to  manage  the  affairs  of  the  corporation  in  the  best 
interests  of  its  shareholders  and  creditors. 

(d)  Reserved  for  future  codification  purposes. 

(e)  The  court  from  time  to  time  during  the  receivership  may  order 
compensation  paid  and  expense  disbursements  or  reimbursements 
made  to  the  receiver  and  his  counsel  from  the  assets  of  the  corporation 
or  proceeds  from  the  sale  of  the  assets. 

"§  55-14-33.    Decree  of  dissolution. 

(a)  If  after  a  hearing  the  court  determines  that  one  or  more 
grounds  for  judicial  dissolution  described  in  G.S.  55-14-30  exist,  it 
may  enter  a  decree  dissolving  the  corporation  and  specifying  the 
effective  date  of  the  dissolution,  and  the  clerk  of  the  court  shall  deliver 
a  certified  copy  of  the  decree  to  the  Secretary  of  State,  who  shall  file 
it. 

(b)  After  entering  the  decree  of  dissolution,  the  court  shall  direct 
the  winding  up  and  liquidation  of  the  corporation's  business  and 
affairs  in  accordance  with  G.S.  55-14-05  and  the  notification  of 
claimants  in  accordance  with  G.S.  55-14-06  and  G.S.  55-14-07. 

"Part  4.    Miscellaneous. 
"§  55-14-40.     Disposition  of  amounts  due  to  unavailable  shareholders 
and  creditors. 

Upon  liquidation  of  a  corporation,  the  portion  of  the  assets 
distributable  to  a  creditor  or  shareholder  who  is  unknown  or  cannot 
be  found  shall  be  disposed  of  in  accordance  with  Chapter  1 16B. 

"ARTICLE  14A.  o: 

"Reorganization.  •    - 

"§55-/4/4-0/.    Fwidamerital  changes  in  reorganization  proceedings. 

(a)  Whenever  a  plan  of  reorganization  of  a  corporation  is 
confirmed  by  decree  or  order  of  a  court  of  competent  jurisdiction  in 
proceedings  for  the  reorganization  of  such  corporation  pursuant  to  the 
provisions  of  any  applicable  statute  of  the  United  States  relating  to 
reorganization  of  corporations,  the  corporation  may  put  into  effect  and 
carry  out  such  plan  and  the  decrees  and  orders  of  the  court  relative 
thereto  and  may  take  any  action  provided  in  such  plan  or  directed  by 
such  decrees  and  orders  without  further  action  by  its  directors  or 
shareholders.    Such  action  may  be  taken,  as  may  be  directed  by  such 
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decrees  or  orders,  by  the  trustee  or  trustees  of  such  corporation 
appointed  in  the  reorganization  proceedings,  or  by  designated  officers 
of  the  corporation,  or  by  a  master  or  other  representative  appointed  by 
the  court,  with  like  effect  as  if  taken  by  unanimous  action  of  the 
directors  and  shareholders  of  the  corporation.  In  particular  and 
without  limiting  the  generality  or  effect  of  the  foregoing,  such 
corporation  may: 

(1)  Amend  its  articles  of  incorporation  or  bylaws,  or  both,  so 
long  as  the  articles  of  incorporation  and  bylaws  as  amended 
contain  only  such  provisions  as  might  be  lawfully  contained 
therein  at  the  time  of  making  such  amendment; 

(2)  Constitute  or  reconstitute  and  classify  or  reclassify  its  board 
of  directors,  and  name,  constitute  or  appoint  directors  and 
officers  in  place  of  or  in  addition  to  all  or  any  of  the 
directors  or  officers  then  in  office; 

(3)  Make  any  change  in  its  capital  accounts  or  in  any  or  all  of 
its  outstanding  shares  or  other  securities,  or  cancel  any  or 
all  of  such  outstanding  shares  or  other  securities; 

(4)  Dissolve  and  liquidate; 

(5)  Effect  a  merger  or  share  exchange;  •   :     • 

(6)  Transfer  all  or  part  of  its  assets; 

(7)  Change  its  registered  office  or  registered  agent,  or  both; 

(8)  Authorize  the  issuance  of  bonds,  debentures  or  other 
obligations  of  the  corporation,  whether  or  not  convertible 
into  shares  of  any  class  or  bearing  warrants  or  other 
evidences  of  optional  rights  to  purchase  or  subscribe  for 
shares  of  any  class,  and  fix  the  terms  and  conditions  thereof. 

(b)  Any  articles  of  amendment,  statement  of  change  of  registered 
office  or  registered  agent,  certificate  of  reduction  of  capital,  restated 
articles  of  incorporation,  articles  of  merger  or  share  exchange,  articles 
of  dissolution,  or  any  other  document  appropriate  to  complete  any 
action  permitted  by  this  section  shall  be  executed  and  filed  in 
accordance  with  the  provisions  of  this  act  on  behalf  of  the  corporation 
by  such  person  or  persons  as  may  be  authorized  to  take  such  action 
pursuant  to  subsection  (a). 

(c)  No  action  taken  under  this  section  shall  give  rise  to  any 
dissenters'  rights,  except  as  provided  in  the  plan  of  reorganization. 

(d)  This  section  does  not  apply  after  entry  of  a  final  decree  in  the 
reorganization  proceeding  even  though  the  court  retains  jurisdiction  of 
the  proceeding  for  limited  purposes  unrelated  to  consummation  of  the 
reorganization  plan.  .  ; 

"ARTICLE  15. 
"Foreign  Corporations.  .      ■  .y: 

'•  "Parti.    Certificate  of  Authority.  -     .•:';; 
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"§  55-15-01.    Authority  to  transact  business  required. 

(a)  A  foreign  corporation  may  not  transact  business  in  this  State 
until  it  obtains  a  certificate  of  authority  from  the  Secretary  of  State. 

(b)  Without  excluding  other  activities  which  may  not  constitute 
transacting  business  in  this  State,  a  foreign  corporation  shall  not  be 
considered  to  be  transacting  business  in  this  State  solely  for  the 
purposes  of  this  act,  by  reason  of  carrying  on  in  this  State  any  one  or 
more  of  the  following  activities: 

(1)  Maintaining  or  defending  any  action  or  suit  or  any 
administrative  or  arbitration  proceeding,  or  effecting  the 
settlement  thereof  or  the  settlement  of  claims  or  disputes; 

(2)  Holding  meetings  of  its  directors  or  shareholders  or  carrying 
on  other  activities  concerning  its  internal  affairs; 

(3)  Maintaining  bank  accounts  or  borrowing  money  in  this 
State,  with  or  without  security,  even  if  such  borrowings  are 
repeated  and  continuous  transactions; 

(4)  Maintaining  offices  or  agencies  for  the  transfer,  exchange, 
and  registration  of  its  securities,  or  appointing  and 
maintaining  trustees  or  depositories  with  relation  to  its 
securities; 

(5)  Soliciting  or  procuring  orders,  whether  by  mail  or  through 
employees  or  agents  or  otherwise,  where  such  orders  require 
acceptance  without  this  State  before  becoming  binding 
contracts; 

(6)  Making  or  investing  in  loans  with  or  without  security 
including  servicing  of  mortgages  or  deeds  of  trust  through 
independent  agencies  within  the  State,  the  conducting  of 
foreclosure  proceedings  and  sale,  the  acquiring  of  property 
at  foreclosure  sale  and  the  management  and  rental  of  such 
property  for  a  reasonable  time  while  liquidating  its 
investment,  provided  no  office  or  agency  therefor  is 
maintained  in  this  State; 

(7)  Taking  security  for  or  collecting  debts  due  to  it  or  enforcing 
any  rights  in  property  securing  the  same; 

(8)  Transacting  business  in  interstate  commerce; 

(9)  Conducting  an  isolated  transaction  completed  within  a  period 
of  six  months  and  not  in  the  course  of  a  number  of  repeated 
transactions  of  like  nature; 

(10)  Selling  through  independent  contractors; 

(11)  Owning,  without  more,  real  or  personal  property. 

(c)  Reserved  for  future  codification  purposes. 

(d)  Foreign  insurance  companies  that  are  licensed  by  the 
Commissioner  of  Insurance  are  not  required  to  obtain  a  certificate  of 
authority  from  the  Secretary  of  State. 
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"  §  55-1 5-02.    Consequences  of  transacting  business  without  authority. 

(a)  No  foreign  corporation  transacting  business  In  this  State  without 
permission  obtained  through  a  certificate  of  authority  under  this  act  or 
through  domestication  under  prior  acts  shall  be  permitted  to  maintain 
any  action  or  proceeding  in  any  court  of  this  State  unless  such 
corporation  shall  have  obtained  a  certificate  of  authority  prior  to  trial; 
nor  shall  any  action  or  proceeding  be  maintained  in  any  court  of  this 
State  by  any  successor  or  assignee  of  such  corporation  on  any  cause  of 
action  arising  out  of  the  transaction  of  business  by  such  corporation  in 
this  State  until: 

(1)  A  certificate  of  authority  shall  have  been  obtained  by  such 
corporation  or  by  a  foreign  corporation  which  has  acquired 
substantially  all  of  its  assets,  or 

(2)  Substantially  all  of  its  assets  have  been  acquired  by  a 
domestic  corporation  or  one  or  more  individuals. 

An  issue  arising  under  this  subsection  must  be  raised  by  motion  and 
determined  by  the  trial  judge  prior  to  trial. 

(b)  Reserved  for  future  codification  purposes.  ' 

(c)  Reserved  for  future  codification  purposes. 

(d)  A  foreign  corporation  failing  to  obtain  a  certificate  of  authority 
as  required  by  this  act  or  by  prior  acts  then  applicable  shall  be  liable 
to  the  State  for  the  years  or  parts  thereof  during  which  it  transacted 
business  in  this  State  without  a  certificate  of  authority  in  an  amount 
equal  to  all  fees  and  taxes  which  would  have  been  imposed  by  law 
upon  such  corporation  had  it  duly  applied  for  and  received  such 
permission,  plus  interest  and  all  penalties  imposed  by  law  for  failure 
to  pay  such  fees  and  taxes.  In  addition,  the  foreign  corporation  shall 
be  liable  for  a  civil  penalty  of  ten  dollars  ($10.00)  for  each  day,  but 
not  to  exceed  a  total  of  one  thousand  dollars  ($1,000)  for  each  year  or 
part  thereof,  it  transacts  business  in  this  State  without  a  certificate  of 
authority.  The  Attorney  General  may  bring  actions  to  recover  all 
amounts  due  the  State  under  the  provisions  of  this  subsection. 

(e)  Notwithstanding  subsection  (a),  the  failure  of  a  foreign 
corporation  to  obtain  a  certificate  of  authority  does  not  impair  the 
validity  of  its  corporate  acts  or  prevent  it  from  defending  any 
proceeding  in  this  State. 

(f)  The  Secretary  of  State  is  hereby  directed  to  require  that  every 
foreign  corporation  transacting  business  in  this  State  comply  with  the 
provisions  of  this  act.  The  Secretary  of  State  is  authorized  to  employ 
such  assistants  as  shall  be  deemed  necessary  in  his  office  for  the 
purpose  of  enforcing  the  provisions  of  this  Article  and  for  making 
such  investigations  as  shall  be  necessary  to  ascertain  foreign 
corporations  now  transacting  business  in  this  State  which  may  have 
failed  to  comply  with  the  provisions  of  this  act. 

664 


Session  Laws  -  1989  CHAPTER  265 

"  §  55-15-03.    Application  for  certificate  of  autlwrity. 

(a)  A  foreign  corporation  may  apply  for  a  certificate  of  authority  to 
transact  business  in  this  State  by  delivering  an  application  to  the 
Secretary  of  State  for  filing.    The  application  must  set  forth: 

(1)  The  name  of  the  foreign  corporation  or.  if  its  name  is 
unavailable  for  use  in  this  State,  a  corporate  name  that 
satisfies  the  requirements  of  G.S.  55-15-06; 

(2)  The  name  of  the  state  or  country  under  whose  law  it  is 
incorporated; 

(3)  Its  date  of  incorporation  and  period  of  duration; 

(4)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  its  principal  office; 

(5)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  its  registered  office  in  this  State  and  the 
name  of  its  registered  agent  at  that  office;  and 

(6)  The  names  and  usual  business  addresses  of  its  current 
officers . 

(b)  The  foreign  corporation  shall  deliver  with  the  completed 
application  a  certificate  of  existence  (or  a  document  of  similar  import) 
duly  authenticated  by  the  secretary  of  state  or  other  official  having 
custody  of  corporate  records  in  the  state  or  country  under  whose  law  it 
is  incorporated. 

(c)  If  the  Secretary  of  State  finds  that  the  application  conforms  to 
law  he  shall,  when  all  taxes  and  fees  have  been  tendered  as  prescribed 
in  this  act: 

(1)  Endorse  on  the  application  and  an  exact  or  conformed  copy 
thereof  the  word  'filed'  and  the  hour,  day,  month,  and  year 
of  the  filing  thereof; 

(2)  File  in  his  office  the  application  and  the  certificate  of 
existence  (or  document  of  similar  import  as  described  in 
subsection  (b)  of  this  section); 

(3)  Issue  a  certificate  of  authority  to  transact  business  in  this 
State  to  which  he  shall  affix  the  exact  or  conformed  copy  of 
the  application;  and 

(4)  Send  to  the  foreign  corporation  or  its  representative  the 
certificate  of  authority,  together  with  the  exact  or  conformed 
copy  of  the  application  affixed  thereto. 

"  §  55-15-04.    Amended  certificate  of  autlwrity. 

(a)  A  foreign  corporation  authorized  to  transact  business  in  this 
State  must  obtain  an  amended  certificate  of  authority  from  the 
Secretary  of  State  if  it  changes:  . 

(1)  Its  corporate  name;  -  . 

(2)  The  period  of  its  duration;  or 

(3)  The  state  or  country  of  its  incorporation. 
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(b)  The  requirements  of  G.S.  55-15-03  for  obtaining  an  original 
certificate  of  authority  apply  to  obtaining  an  amended  certificate  under 
this  section.  y   .       ;v  .    , 

"  ^  55-15-05.    Effect  of  cenificaie  of  authoriiy. 

(a)  A  certificate  of  authority  authorizes  the  foreign  corporation  to 
which  it  is  issued  to  transact  business  in  this  State  subject,  however, 
to  the  right  of  the  State  to  revoke  the  certificate  as  provided  in  this  act. 
A  foreign  corporation,  however,  is  not  eligible  or  entitled  to  qualify  in 
this  State  as  executor,  administrator,  or  guardian,  or  as  trustee  under 
the  will  of  any  person  domiciled  in  this  State  at  the  time  of  his  death, 
except  that  a  foreign  corporation  chartered  under  the  banking  laws  of 
Georgia,  South  Carolina,  Tennessee  or  Virginia  or  as  a  national 
banking  association  in  any  said  states  may  act  as  testamentary  trustee, 
or  executor  in  this  State  if: 

(1)  It  has  a  bona  fide  capital  of  at  least  two  hundred  and  fifty 
thousand  dollars  ($250,000)  actually  paid  in; 

(2)  It  is  authorized  to  act  in  such  fiduciary  capacity  in  the  state 
in  which  it  is  incorporated  or  if  such  foreign  corporation  be 
a  national  banking  association  in  the  state  in  which  it  has  its 
principal  place  of  business;  and 

(3)  Any  bank  or  other  corporation  organized  under  the  laws  of 
this  State  or  a  national  banking  association  having  its 
principal  place  of  business  in  this  State  is  permitted  by  law 
to  act  in  such  fiduciary  capacity  in  the  state  in  which  such 
foreign  corporation  seeking  to  act  in  this  State  is  organized 
or  in  which  it  has  its  principal  place  of  business  if  it  is  a 
national  banking  association  without  further  showing  or 
qualification  other  than  that  it  is  authorized  to  act  in  such 
fiduciary  capacity  in  this  State  and  upon  compliance  with  the 
laws  of  such  other  state,  if  any.  concerning  service  of 
process  on  nonresident  fiduciaries. 

Unless  assets  of  the  estate  are  to  be  removed  from  within  the  State  of 
North  Carolina,  such  foreign  corporations  seeking  to  act  as 
testamentary  trustee,  or  executor  in  this  State,  upon  qualifying  to  act 
in  such  fiduciary  capacity,  shall  not  be  required  by  law  to  give  bond 
except  as  required  of  a  resident  corporate  fiduciary  in  like 
circumstances.  No  officer,  employee  or  agent  of  any  such  foreign 
corporation  shall  be  eligible  or  entitled  to  serve  as  testamentary 
trustee,  or  executor  in  this  State  whether  such  officer,  employee,  or 
agent  is  a  resident  or  nonresident  of  this  State  if  such  officer, 
employee  or  agent  is  acting  as  testamentary  trustee  or  executor  on 
behalf  of  any  such  foreign  corporation  except  when  such  foreign 
corporation  itself  shall  be  eligible  to  so  serve. 

A    foreign    corporation    qualifying    as    testamentary    trustee    or 
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executor  under  the  provisions  of  this  section  shall  appoint  a  process 
agent  and  file  such  appointment  with  the  court  as  required  by  G.S. 
28A-4-2  (4). 

(b)  Except  as  otherwise  provided  by  this  act.  a  foreign  corporation 
with  a  valid  certificate  of  authority  has  the  same  but  no  greater  rights 
and  has  the  same  but  no  greater  privileges  as,  and  is  subject  to  the 
same  duties,  restrictions,  penalties,  and  liabilities  now  or  later 
imposed  on,  a  domestic  corporation  of  like  character. 

(c)  Reserved  for  future  codification  purposes. 

"§  55-15-06.    Corporate  name  of  foreign  corporation. 

(a)  If  the  corporate  name  of  a  foreign  corporation  does  not  satisfy 
the  requirements  of  G.S.  55-4-01.  the  foreign  corporation  to  obtain  or 
maintain  a  certificate  of  authority  to  transact  business  in  this  State: 

(1)  May  add  the  word  'corporation,'  'incorporated,'  'company,' 
or  'limited,"  or  the  abbreviation  'corp..'  'inc..'  'co.,'  or 
'ltd.,'  to  its  corporate  name  for  use  in  this  State;  or 

(2)  May  use  a  fictitious  name,  which  includes  one  or  more  of 
the    words    or    abbreviations    in    subdivision    (I)    of    this 

•  subsection,  to  transact  business  in  this  State  if  its  real  name 

is  unavailable  and  it  delivers  to  the  Secretary  of  State  for 
filing  a  copy  of  the  resolution  of  its  board  of  directors, 
certified  by  its  secretary,  adopting  the  fictitious  name. 

(b)  Except  as  authorized  by  subsection  (c).  the  corporate  name 
(including  a  fictitious  name)  of  a  foreign  corporation  must  be 
distinguishable  upon  the  records  of  the  Secretary  of  State  from: 

(1)  The  corporate  name  of  a  corporation  incorporated  or 
authorized  to  transact  business  in  this  State: 

(2)  A  corporate  name  reserved  or  registered  under  G.S.  55-4-02 
or  G.S.  55-4-03; 

(3)  The  fictitious  name  of  another  foreign  corporation  authorized 
to  transact  business  in  this  State;  and 

(4)  The  corporate  name  of  a  nonprofit  corporation  incorporated 
or  authorized  to  transact  business  in  this  State. 

(c)  A  foreign  corporation  may  apply  to  the  Secretary  of  State  for 
authorization  to  use  in  this  State  a  name  that  is  not  distinguishable 
upon  his  records  from  the  name  of  another  corporation  (incorporated 
or  authorized  to  transact  business  in  this  State.)  The  Secretary  of 
State  shall  authorize  use  of  the  name  applied  for  if: 

.  (1)  The  other  corporation  consents  to  the  use  in  writing  and 
submits  an  undertaking  in  form  satisfactory  to  the  Secretary 
of  State  to  change  its  name  to  a  name  that  is  distinguishable 
upon  the  records  of  the  Secretary  of  State  from  the  name  of 
the  applying  corporation:  or 
(2)    The  applicant  delivers  to  the  Secretary  of  State  a  certified 
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copy  of  a  final  judgment  of  a  court  of  competent  jurisdiction 
establishing  the  applicant's  right  to  use  the  name  applied  for 
in  this  State. 

(d)  Reserved  for  future  codification  purposes. 

(e)  If  a  foreign  corporation  authorized  to  transact  business  in  this 
State  changes  its  corporate  name  to  one  that  does  not  satisfy  the 
requirements  of  G.S.  55-4-01.  it  may  not  transact  business  in  this 
State  under  the  changed  name  until  it  adopts  a  name  satisfying  the 
requirements  of  G.S.  55-4-01  and  obtains  an  amended  certificate  of 
authority  under  G.S.  55-15-04. 

(f)  The  use  of  assumed  names  or  fictitious  names,  as  provided  for 
in  Chapter  66.  is  not  affected  by  this  act. 

(g)  Neither  the  reservation  or  registration  of  a  corporate  name  nor 
the  issuance  of  a  certificate  of  authority  to  a  foreign  corporation  shall 
authorize  the  use  in  this  State  of  a  corporate  name  in  violation  of  the 
rights  of  any  third  party  under  the  federal  trademark  act,  the 
trademark  act  of  this  State,  or  other  statutory  or  common  law,  or  be  a 
defense  to  an  action  for  violation  of  any  such  rights. 

"§    55-15-07.        Registered    office    and    registered    agent    of  foreign 
corporation. 

(a)  Each  foreign  corporation  authorized  to  transact  business  in  this 
State  must  continuously  maintain  in  this  State: 

(1)  A  registered  office  that  may  be  the  same  as  any  of  its  places 
of  business:  and 

(2)  A  registered  agent,  who  shall  be  (i)  an  individual  who 
resides  in  this  State  and  whose  business  office  is  identical 
with  the  registered  office;  (ii)  a  domestic  corporation  or 
nonprofit  domestic  corporation  whose  business  office  is 
identical  with  the  registered  office;  or  (iii)  a  foreign 
corporation  or  foreign  nonprofit  corporation  authorized  to 
transact  business  in  this  State  whose  business  office  is 
identical  with  the  registered  office. 

(b)  The  sole  duty  of  the  registered  agent  to  the  foreign  corporation 
is  to  forward  to  the  corporation  at  its  last  known  address  any  notice, 
process,  or  demand  that  is  served  on  the  registered  agent. 

"  §  55-15-08.     Change  of  registered  office  or  registered  agent  of  foreign 
corporation. 

(a)  A  foreign  corporation  authorized  to  transact  business  in  this 
State  may  change  its  registered  office  or  registered  agent  by  delivering 
to  the  Secretary  of  State  for  filing  a  statement  of  change  that  sets  forth: 

(1)  Its  name; 

(2)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  the  corporation "s  current  registered 
office,  and  the  county  in  which  it  is  located: 
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(3)  If  the  address  of  the  corporation's  registered  office  is  to  be 
changed,  the  street  address,  and  the  mailing  address  if 
different  from  the  street  address,  of  the  new  registered 
office,  and  the  county  in  which  it  is  located; 

(4)  The  name  of  its  current  registered  agent: 

(5)  If  the  current  registered  agent  is  to  be  changed,  the  name  of 
its  new  registered  agent  and  the  new  agent's  written  consent 
(either  on  the  statement  or  attached  to  it)  to  the  appointment; 
and 

(6)  That  after  the  change  or  changes  are  made,  the  addresses  of 
its  registered  office  and  the  business  office  of  its  registered 
agent  will  be  identical. 

(b)  If  a  registered  agent  changes  the  address  of  his  business  office, 
he  may  change  the  address  of  the  registered  office  of  any  foreign 
corporation  for  which  he  is  the  registered  agent  by  notifying  the 
corporation  in  writing  of  the  change  and  signing  (either  manually  or 
in  facsimile)  and  delivering  to  the  Secretary  of  State  for  filing  a 
statement  of  change  that  complies  with  the  requirements  of  subsection 
(a)  and  recites  that  the  corporation  has  been  notified  of  the  change. 
"  §  55-15-09.    Resignation  of  registered  agent  of  foreign  corporation. 

(a)  The  registered  agent  of  a  foreign  corporation  may  resign  his 
agency  appointment  by  signing  and  filing  with  the  Secretary  of  State 
the  signed  original  and  two  exact  or  conformed  copies  of  a  statement 
of  resignation,  which  may  include  a  statement  that  the  registered  office 
is  also  discontinued.  The  statement  must  be  accompanied  by  a 
certification  from  the  registered  agent  that  he  has  mailed  or  delivered 
to  the  corporation  at  its  last  known  address  written  notice  of  this 
resignation.  Such  certification  shall  include  the  name  and  title  of  the 
officer  notified,  if  any,  and  the  address  to  which  the  notice  was  mailed 
or  delivered. 

(b)  After  filing  the  statement,  the  Secretary  of  State  shall  mail  one 
copy  to  the  registered  office  (if  not  discontinued)  and  the  other  copy 
to  the  foreign  corporation  at  its  principal  office  shown  in  its  most 
recent  annual  report. 

(c)  The  agency  appointment  is  terminated,  and  the  registered  office 
discontinued  if  so  provided,  on  the  31st  day  after  the  date  on  which 
the  statement  was  filed. 

"^55-15-10.    Setyice  on  foreign  corporation. 

(a)  The  registered  agent  of  a  foreign  corporation  authorized  to 
transact  business  in  this  State  is  an  agent  of  the  corporation  for  service 
of  process,  notice  or  demand  required  or  permitted  by  law  to  be 
served  on  the  corporation. 

(b)  Whenever  a  foreign  corporation  authorized  to  transact  business 
in  this  State  shall  fail  to  appoint  or  maintain  a  registered  agent  in  this 
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State,  or  whenever  its  registered  agent  cannot  with  due  diligence  be 
found  at  the  registered  office,  or  whenever  its  certificate  of  authority 
shall  have  been  revoked  under  G.S.  55-15-31,  then  the  Secretary  of 
State  shall  be  an  agent  of  such  corporation  upon  whom  any  such 
process,  notice  or  demand  may  be  served.  Service  on  the  Secretary  of 
State  of  any  such  process,  notice  or  demand  shall  be  made  by 
delivering  to  and  leaving  with  him  or  with  any  clerk  having  charge  of 
the  corporation  department  of  his  office,  duplicate  copies  of  such 
process,  notice  or  demand.  In  the  event  any  such  process,  notice  or 
demand  is  served  on  the  Secretary  of  State,  he  shall  immediately  mail 
one  of  the  copies  thereof,  by  registered  or  certified  mail,  return 
receipt  requested,  to  the  corporation  at  its  principal  office  shown  in  its 
most  recent  annual  report  or  in  any  subsequent  communication 
received  from  the  corporation  stating  the  current  mailing  address  of  its 
principal  office  or,  if  there  is  no  mailing  address  for  the  principal 
office  on  file,  to  the  corporation  at  its  registered  office.  Service  on  a 
foreign  corporation  under  this  subsection  shall  be  effective  for  all 
purposes  from  and  after  the  date  of  such  service  on  the  Secretary  of 
State. 

(c)  The  Secretary  of  State  shall  keep  a  record  of  all  processes, 
notices  and  demands  served  upon  him  under  this  section  and  shall 
record  therein  the  time  of  such  service  and  his  action  with  reference 
thereto. 

(d)  Nothing  herein  contained  shall  limit  or  affect  the  right  to  serve 
any  process,  notice  or  demand  required  or  permitted  by  law  to  be 
served  upon  a  foreign  corporation  in  any  other  manner  now  or 
hereafter  permitted  by  law. 

"Part  2.    Withdrawal.  /..     -     'vj 

"§  55-15-20.    Withdrawal  of  foreign  corporation. 

(a)  A  foreign  corporation  authorized  to  transact  business  in  this 
State  may  not  withdraw  from  this  State  until  it  obtains  a  certificate  of 
withdrawal  from  the  Secretary  of  State. 

(b)  A  foreign  corporation  authorized  to  transact  business  in  this 
State  may  apply  for  a  certificate  of  withdrawal  by  delivering  an 
application  to  the  Secretary  of  State  for  filing.  The  application  must 
set  forth: 

(1)  The  name  of  the  foreign  corporation  and  the  name  of  the 
state  or  country  under  whose  law  it  is  incorporated; 

(2)  That  it  is  not  transacting  business  in  this  State  and  that  it 
surrenders  its  authority  to  transact  business  in  this  State; 

(3)  That  the  corporation  revokes  the  authority  of  its  registered 
agent  to  accept  service  of  process  and  consents  that  service 
of  process  in  any  action  or  proceeding  based  upon  any  cause 
of  action   arising   in   this   State,   or  arising  out  of  business 
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transacted  in  tliis  State,  during  the  time  the  corporation  was 
authorized  to  transact  business  in  this  State  may  thereafter  be 
made    on    such    corporation    by    service    thereof    on    the 
'■  Secretary  of  State; 

(4)  A  mailing  address  to  which  the  Secretary  of  State  may  mail  a 
copy  of  any  process  served  on  him  under  subdivision  (3); 
and 

(5)  A  commitment  to  notify  the  Secretary  of  State  in  the  future 
of  any  change  in  its  mailing  address. 

(bl)  If  the  Secretary  of  State  finds  that  such  application  conforms  to 
law,  he  shall: 

(1)  Endorse  on  the  application  and  an  exact  or  conformed  copy 
thereof  the  word  'filed',  and  the  hour,  day,  month  and  year 
of  the  filing  thereof; 

(2)  File  the  application  in  his  office;  and 

(3)  Issue  a  certificate  of  withdrawal  to  which  he  shall  affix  the 
exact  or  conformed  copy  of  the  application. 

(c)  After  the  withdrawal  of  the  corporation  is  effective,  service  of 
process  on  the  Secretary  of  State  in  accordance  with  subsection  (b)(3) 
of  this  section  is  service  on  the  foreign  corporation.  Upon  receipt  of 
process,  the  Secretary  of  State  shall  mail  a  copy  of  the  process  to  the 
foreign  corporation  at  the  mailing  address  set  forth  under  subsection 
(b). 

"Part  3.    Revocation  of  Certificate  of  Authority. 
"^55-15-30.    Grounds  for  revocation. 

(a)  The  Secretary  of  State  may  commence  a  proceeding  under  G.S. 
55-15-31  to  revoke  the  certificate  of  authority  of  a  foreign  corporation 
authorized  to  transact  business  in  this  State  if: 

(1)  The  foreign  corporation  does  not  deliver  its  annual  report  to 
the  Secretary  of  State  within  60  days  after  it  is  due; 

(2)  The  foreign  corporation  does  not  pay  within  60  days  after 
they  are  due  any  penalties,  fees,  or  other  payments  due 
under  this  act; 

(3)  The  foreign  corporation  is  without  a  registered  agent  or 
registered  office  in  this  State  for  60  days  or  more; 

(4)  The  foreign  corporation  does  not  inform  the  Secretary  of 
State  under  G.S.  55-15-08  or  G.S.  55-15-09  that  its 
registered  agent  or  registered  office  has  changed,  that  its 
registered  agent  has  resigned,  or  that  its  registered  office  has 
been  discontinued  within  60  days  of  the  change,  resignation, 
or  discontinuance; 

(5)  An  incorporator,  director,  officer,  or  agent  of  the  foreign 
corporation  signed  a  document  he  knew  was  false  in  any 
material  respect  with  intent  that  the  document  be  delivered  to 
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the  Secretary  of  State  for  filing; 

(6)  The  Secretary  of  State  receives  a  duly  authenticated 
certificate  from  the  secretary  of  state  or  other  official  having 
custody  of  corporate  records  in  the  state  or  country  under 
whose  law  the  foreign  corporation  is  incorporated  stating  that 
it  has  been  dissolved  or  disappeared  as  the  result  of  a 
merger; 

(7)  The  corporation  is  exceeding  the  authority  conferred  upon  it 
by  this  act. 

(b)  Nothing  herein  shall  be  deemed  to  repeal  or  modify  any 
provision  of  the  Revenue  Act  relating  to  the  suspension  of  the 
certificate  of  authority  of  foreign  corporations  for  failure  to  comply 
with  the  provisions  thereof.  ;. 

"  §  55-15-3 1 .    Procedure  for  and  effect  of  revocation. 

(a)  If  the  Secretary  of  State  determines  that  one  or  more  grounds 
exist  under  G.S.  55-15-30  for  revocation  of  a  certificate  of  authority, 
he  shall  mail  to  the  foreign  corporation  written  notice  of  his 
determination. 

(b)  If  the  foreign  corporation  does  not  correct  each  ground  for 
revocation  or  demonstrate  to  the  reasonable  satisfaction  of  the 
Secretary  of  State  that  each  ground  determined  by  the  Secretary  of 
State  does  not  exist  with  60  days  after  notice  is  mailed,  the  Secretary 
of  State  may  revoke  the  foreign  corporation's  certificate  of  authority  by 
signing  a  certificate  of  revocation  that  recites  the  ground  or  grounds 
for  revocation  and  its  effective  date.  The  Secretary  of  State  shall  file 
the  original  of  the  certificate  and  mail  a  copy  to  the  foreign 
corporation. 

(c)  The  authority  of  a  foreign  corporation  to  transact  business  in 
this  State  ceases  on  the  date  shown  on  the  certificate  revoking  its 
certificate  of  authority. 

(d)  The  Secretary  of  State's  revocation  of  a  foreign  corporation's 
certificate  of  authority  appoints  the  Secretary  of  State  the  foreign 
corporation's  agent  for  service  of  process  in  any  proceeding  based  on 
a  cause  of  action  arising  in  this  State  or  arising  out  of  business 
transacted  in  this  State  during  the  time  the  foreign  corporation  was 
authorized  to  transact  business  in  this  State.  The  Secretary  of  State 
shall  then  proceed  in  accordance  with  G.S.  55-15-10. 

(e)  Revocation  of  a  foreign  corporation's  certificate  of  authority 
does  not  terminate  the  authority  of  the  registered  agent  of  the 
corporation. 

"§  55-15-32.    Appeal  from  revocation. 

(a)  A  foreign  corporation  may  appeal  the  Secretary  of  State's 
revocation  of  its  certificate  of  authority  to  the  superior  court  of  Wake 
County  within  30  days  after    service  of  the  certificate  of  revocation  is 
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mailed.  The  appeal  is  commenced  by  filing  a  petition  with  the  court 
and  with  the  Secretary  of  State  requesting  the  court  to  set  aside  the 
revocation.  The  petition  shall  have  attached  to  it  copies  of  the 
corporation's  certificate  of  authority  and  the  Secretary  of  State's 
certificate  of  revocation.  The  appeal  to  the  superior  court  shall  be 
determined  upon  such  further  evidence,  notice  and  opportunity  to  be 
heard,  if  any.  as  the  court  may  deem  appropriate  under  the 
circumstances.  The  foreign  corporation  shall  have  the  burden  of 
establishing  that  it  is  entitled  to  have  the  revocation  set  aside. 

(b)  Upon  consideration  of  the  petition  and  any  response  made  by 
the  Secretary  of  State,  the  court  may.  prior  to  entering  final  judgment, 
order  the  Secretary  of  State  to  set  aside  the  revocation  or  may  take  any 
other  action  the  court  considers  appropriate. 

(c)  The  court's  final  decision  may  be  appealed  as  in  other  civil 
proceedings. 

"  §  55-15-33.    Inapplicabilily  of  Adininislralivc  Procedure  Acl. 

The  Administrative  Procedure  Act  shall  not  apply  to  any  proceeding 
or  appeal  provided  for  in  G.S.  55-15-30  through  55-15-32. 

"ARTICLE  16. 
"Records  and  Reports. 
"Part  I.    Records. 
"§55-/6-0/.    Corporate  records. 

(a)  A  corporation  shall  keep  as  permanent  records  minutes  of  all 
meetings  of  its  incorporators,  shareholders  and  board  of  directors,  a 
record  of  all  actions  taken  by  the  shareholders  or  board  of  directors 
without  a  meeting,  and  a  record  of  all  actions  taken  by  a  committee  of 
the  board  of  directors  in  place  of  the  board  of  directors  on  behalf  of 
the  corporation. 

(b)  A  corporation  shall  maintain  appropriate  accounting  records. 

(c)  A  corporation  or  its  agent  shall  maintain  a  record  of  its 
shareholders,  in  a  form  that  permits  preparation  of  a  list  of  the  names 
and  addresses  of  all  shareholders,  in  alphabetical  order  by  class  of 
shares  showing  the  number  and  class  of  shares  held  by  each. 

(d)  A  corporation  shall  maintain  its  records  in  written  form  or  in 
another  form  capable  of  conversion  into  written  form  within  a 
reasonable  time. 

(e)  A  corporation  shall  keep  a  copy  of  the  following  records  at  its 
principal  office: 

(1)  Its    articles    or    restated    articles    of   incorporation    and    all 
amendments  to  them  currently  in  effect; 

(2)  Its  bylaws  or  restated  bylaws  and  all  amendments  to  them 
currently  in  effect: 

(3)  Resolutions  adopted  by  its  board  of  directors  creating  one  or 
more  classes  or  series  of  shares,   and  fixing  their  relative 
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rights,     preferences,     and     limitations,     if    shares     issued 
pursuant  to  those  resolutions  are  outstanding; 

(4)  The  minutes  of  ail  shareholders'  meetings,  and  records  of 
all  action  taken  by  shareholders  without  a  meeting,  for  the 
past  three  years: 

(5)  All  written  communications  to  shareholders  generally  within 
the  past  three  years  and  the  financial  statements  required  to 
be  made  available  to  the  shareholders  for  the  past  three  years 
under  G.S.  55-16-20; 

(6)  A  list  of  the  names  and  business  addresses  of  its  current 
directors  and  officers;  and 

(7)  Its  most  recent  annual  report  delivered  to  the  Secretary  of 
State  under  G.S.  55-16-22.  -    v;    ■_•:■<■■.:      ,c-:. 

"  §  55-16-02.    Inspection  of  records  by  shareholders. 

(a)  A  qualified  shareholder  of  a  corporation  is  entitled  to  inspect 
and  copy,  during  regular  business  hours  at  the  corporation's  principal 
office,  any  of  the  records  of  the  corporation  described  in  G.S. 
55- 16-0 1(e)  if  he  gives  the  corporation  written  notice  of  his  demand 
at  least  five  business  days  before  the  date  on  which  he  wishes  to 
inspect  and  copy. 

(b)  A  qualified  shareholder  of  a  corporation  is  entitled  to  inspect 
and  copy,  during  regular  business  hours  at  a  reasonable  location 
specified  by  the  corporation,  any  of  the  following  records  of  the 
corporation  if  the  shareholder  meets  the  requirements  of  subsection  (c) 
and  gives  the  corporation  written  notice  of  his  demand  at  least  five 
business  days  before  the  date  on  which  he  wishes  to  inspect  and  copy: 

(1)  Records  of  any  final  action  taken  by  the  board  of  directors, 
or  by  a  committee  of  the  board  of  directors  while  acting  in 
place  of  the  board  of  directors  on  behalf  of  the  corporation, 
minutes  of  any  meeting  of  the  shareholders,  and  records  of 

:^.  action  taken  by  the  shareholders  or  board  of  directors 
without  a  meeting,  to  the  extent  not  subject  to  inspection 
under  G.S.  55-16-02  (a);  /,•  i^ 

(2)  Accounting  records  of  the  corporation;  and  f- 

(3)  The  record  of  shareholders;  .  •  -j;);G':t;; 
provided  that  a  shareholder  of  a  public  corporation  shall  not  be 
entitled  to  inspect  or  copy  any  accounting  records  of  the  corporation 
or  any  records  of  the  corporation  with  respect  to  any  matter  which  the 
corporation  determines  in  good  faith  may.  if  disclosed,  adversely  affect 
the  corporation  in  the  conduct  of  its  business  or  may  constitute 
material  nonpublic  information  at  the  time  the  shareholder's  notice  of 
demand  to  inspect  and  copy  is  received  by  the  corporation. 

(c)  A  qualified  shareholder  may  inspect  and  copy  the  records 
described  in  subsection  (b)  only  if: 
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(1)  His  demand  is  made  in  good  faith  and  for  a  proper  purpose; 

(2)  He  describes  with  reasonable  particularity  his  purpose  and 
the  records  he  desires  to  inspect;  and 

(3)  The  records  are  directly  connected  with  his  purpose. 

(d)  The  right  of  inspection  granted  by  this  section  may  not  be 
abolished  or  limited  by  a  corporation's  articles  of  incorporation  or 
bylaws. 

(e)  This  section  does  not  affect: 

(1)  The  right  of  a  shareholder  to  inspect  records  under  G.S. 
55-7-20  or,  if  the  shareholder  is  in  litigation  with  the 
corporation,  to  inspect  the  records    to  the  same  extent  as  any 

.  other  litigant; 

(2)  The  power  of  a  court,  independently  of  this  act,  to  compel 
the  production  of  corporate  records  for  examination. 

(0  For  purposes  of  this  section,  'shareholder'  includes  a  beneficial 
owner  whose  shares  are  held  in  a  voting  trust  or  by  a  nominee  on  his 
behalf  and  whose  beneficial  ownership  is  certified  to  the  corporation 
by  that  voting  trust  or  nominee. 

(g)  For  purposes  of  this  section  a  'qualified  shareholder'  of  a 
corporation  is  a  person  who  shall  have  been  a  shareholder  in  the 
corporation  for  at  least  six  months  immediately  preceding  his  demand 
or  who  shall  be  the  holder  of  at  least  five  percent  (5%)  of  the 
corporation's  outstanding  shares  of  any  class. 
"§  55-16-03.    Scope  of  inspection  righu 

(a)  A  shareholder's  agent  or  attorney  has  the  same  inspection  and 
copying  rights  as  the  shareholder  he  represents. 

(b)  The  right  to  copy  records  under  G.S.  55-16-02  includes,  if 
reasonable,  the  right  to  receive  copies  made  by  photographic, 
xerographic,  or  other  means. 

(c)  The  corporation  may  impose  a  reasonable  charge,  covering  the 
costs  of  labor  and  material,  for  producing  for  inspection  or  copying 
any  records  provided  to  the  shareholder.  The  charge  may  not  exceed 
the  estimated  cost  of  production  or  reproduction  of  the  records. 

(d)  The  corporation  may  comply  with  a  shareholder's  demand  to 
inspect  the  record  of  shareholders  under  G.S.  55-l6-02(b)(3)  by 
providing  him  with  a  list  of  its  shareholders  that  was  compiled  no 
earlier  than  the  date  of  the  shareholder's  demand. 

"  §  55-16-04.    Court-ordered  inspection. 

(a)  If  a  corporation  does  not  allow  a  shareholder  who  complies 
with  G.S.  55-16-02(a)  to  inspect  and  copy  any  records  required  by 
that  subsection  to  be  available  for  inspection,  the  superior  court  of  the 
county  where  the  corporation's  principal  office  (or.  if  none  in  this 
State,  its  registered  office)  is  located  may.  upon  application  of  the 
shareholder,  summarily  order  inspection  and  copying  of  the  records 
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demanded  at  the  corporation's  expense. 

(b)  If  a  corporation  does  not  within  a  reasonable  time  allow  a 
shareholder  to  inspect  and  copy  any  other  record,  the  shareholder  who 
complies  with  G.S.  55-l6-02(b)  and  (c)  may  apply  to  the  superior 
court  in  the  county  where  the  corporation's  principal  office  (or,  if 
none  in  this  State,  its  registered  office)  is  located  for  an  order  to 
permit  inspection  and  copying  of  the  records  demanded.  The  court 
shall  dispose  of  an  application  under  this  subsection  on  an  expedited 
basis. 

(c)  If  the  court  orders  inspection  and  copying  of  the  records 
demanded,  it  shall  also  order  the  corporation  to  pay  the  shareholder's 
costs  (including  reasonable  attorneys'  fees)  incurred  to  obtain  the 
order  unless  the  corporation  proves  that  it  refused  inspection  in  good 
faith  because  it  had  a  reasonable  basis  for  doubt  about  the  right  of  the 
shareholder  to  inspect  the  records  demanded. 

(d)  If  the  court  orders  inspection  and  copying  of  the  records 
demanded,  it  may  impose  reasonable  restrictions  on  the  use  or 
distribution  of  the  records  by  the  demanding  shareholder. 

"Part  2.    Reports. 
"  §  55-1 6-20.    Financial  statements  for  shareholders.  .  •   ' : 

(a)  A  corporation  shall  make  available  to  its  shareholders  annual 
financial  statements,  which  may  be  consolidated  or  combined 
statements  of  the  corporation  and  one  or  more  of  its  subsidiaries,  as 
appropriate,  that  include  a  balance  sheet  as  of  the  end  of  the  fiscal 
year,  an  income  statement  for  that  year,  and  a  statement  of  cash  flows 
for  the  year  unless  that  information  appears  elsewhere  in  the  financial 
statements.  If  financial  statements  are  prepared  for  the  corporation  on 
the  basis  of  generally  accepted  accounting  principles,  the  annual 
financial  statements  must  also  be  prepared  on  that  basis. 

(b)  If  the  annual  financial  statements  are  reported  upon  by  a  public 
accountant,  his  report  must  accompany  them.  If  not.  the  statements 
must  be  accompanied  by  a  statement  of  the  president  or  the  person 
responsible  for  the  corporation's  accounting  records: 

(1)  Stating  his  reasonable  belief  whether  the  statements  were 
prepared  on  the  basis  of  generally  accepted  accounting 
principles  and.  if  not,  describing  the  basis  of  preparation; 
and 

(2)  Describing  any  respects  in  which  the  statements  were  not 
prepared    on    a    basis    of   accounting    consistent    with    the 

^        statements  prepared  for  the  preceding  year. 

(c)  A  corporation  shall  mail  the  annual  financial  statements,  or  a 
written  notice  of  their  availability,  to  each  shareholder  within  120  days 
after  the  close  of  each  fiscal  year;  provided  that  the  failure  of  the 
corporation  to  comply  with  this  requirement  shall   not  constitute  the 
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basis  for  any  claim  of  damages  by  any  shareholder  unless  such  failure 
was  in  bad  faith.     Thereafter,  on  written  request  from  a  shareholder 
who  was  not  mailed  the  statements,  the  corporation  shall  mail  him  the 
latest  financial  statements. 
"Sf  55-16-21.    Other  reports  fo  shareholders. 

(a)  If  a  corporation  other  than  a  public  corporation  indemnifies  or 
advances  expenses  to  a  director  under  G.S.  55-8-51,  55-8-52, 
55-8-53,  55-8-54,  or  55-8-57  in  connection  with  a  proceeding  by  or 
in  the  right  of  the  corporation,  the  corporation  shall  report  the 
indemnification  or  advance  in  writing  to  the  shareholders  with  or 
before  the  notice  of  the  next  shareholders'  meeting. 

(b)  If  a  corporation  other  than  a  public  corporation  issues  or 
authorizes  the  issuance  of  shares  for  promissory  notes  or  for  promises 
to  render  services  in  the  future,  other  than  in  a  transaction  or 
pursuant  to  a  plan  previously  approved  by  a  majority  of  the  shares 
entitled  to  vote  thereon,  the  corporation  shall  report  in  writing  to  the 
shareholders  the  number  of  shares  authorized  or  issued,  and  the 
consideration  received  by  the  corporation,  with  or  before  the  notice  of 
the  next  shareholders'  meeting. 

"  ^  55-16-22.    Annual  report  for  Secretaiy  of  Stale. 

(a)  Each  domestic  corporation  except  those  governed  by  Chapter 
55B,  and  each  foreign  corporation  authorized  to  transact  business  in 
this  State,  shall  deliver  to  the  Secretary  of  State  for  filing  an  annual 
report  that  sets  forth: 

(1)  The  name  of  the  corporation  and  the  state  or  country  under 
whose  law  it  is  incorporated; 

(2)  The  street  address,  and  the  mailing  address  if  different  from 
the  street  address,  of  the  registered  office,  the  county  in 
which  its  registered  office  is  located,  and  the  name  of  its 
registered  agent  at  that  office  in  this  State,  and  a  statement  of 
any  change  of  such  registered  office  or  registered  agent,  or 
both; 

(3)  The  address  of  its  principal  office; 

(4)  The  names,  titles,  and  business  addresses  of  its  principal 
officers ; 

(4a)  The  names  and  business  addresses  of  its  directors;  and 

(5)  A  brief  description  of  the  nature  of  its  business. 

(b)  Information  in  the  annual  report  must  be  current  as  of  the  date 
the  annual  report  is  executed  on  behalf  of  the  corporation. 

(c)  The  annual  report  shall  be  delivered  to  the  Secretary  of  State 
each  year  within  60  days  immediately  following  the  last  day  of  the 
month  in  which  the  domestic  corporation  was  incorporated  or  the 
foreign  corporation  received  a  certificate  of  authority  in  this  State. 
Forms  required  for  the  filing  of  the  annual  report  shall  be  mailed  by 
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the  Secretary  of  State  to  the  domestic  or  foreign  corporation  at  its 
registered  office  for  the  first  annual  report,  then  to  its  principal  office 
for  subsequent  annual  reports. 

(d)  If  an  annual  report  does  not  contain  the  information  required 
by  this  section,  the  Secretary  of  State  shall  promptly  notify  the 
reporting  domestic  or  foreign  corporation  in  writing  and  return  the 
report  to  it  for  correction.  If  the  report  is  corrected  to  contain  the 
information  required  by  this  section  and  delivered  to  the  Secretary  of 
State  within  30  days  after  the  effective  date  of  notice,  it  is  deemed  to 
be  timely  filed. 

(e)  Amendments  to  any  previously  filed  annual  report  may  be  filed 
at  any  time  for  the  purpose  of  correcting,  updating,  or  augmenting  the 
information  contained  in  such  annual  report. 

"ARTICLE  17. 
"Transition  and  Curative  Provisions. 
"  §  55-1 7-01.    Applicability  of  act. 

(a)  The  provisions  of  this  act  shall  apply  to  every  corporation  for 
profit,  and.  so  far  as  appropriate,  to  every  corporation  not  for  profit 
having  a  capital  stock,  now  existing  or  hereafter  formed,  and  to  the 
outstanding  and  future  securities  thereof,  except  to  the  extent  the 
corporation  is  expressly  excepted  by  this  act  from  its  operation  or 
except  to  the  extent  that  there  is  other  specific  statutory  provision 
particularly  applicable  to  the  corporation  or  inconsistent  with  some 
provisions  of  this  act,  in  which  case  that  other  provision  prevails. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section, 
no  corporation  not  for  profit  having  a  capital  stock  and  formed  for 
religious,  charitable,  nonprofit,  social,  or  literary  purposes  shall 
hereafter  be  formed  under  this  act. 

"§  55-17-02.    Application  to  qualified  foreign  corporations. 

A  foreign  corporation  authorized  to  transact  business  in  this  State 
on  the  effective  date  of  this  act  is  subject  to  this  act  but  is  not  required 
to  obtain  a  new  certificate  of  authority  to  transact  business  under  this 
act.  ■[     ,  ;■ 

"§  55-17-03.    Saving  provisions. 

(a)  The  existence  of  corporations  formed  before  the  effective  date  of 
this  act  shall  not  be  impaired  by  the  enactment  of  this  act  nor  by  any 
change  made  by  this  act  in  the  requirements  for  the  formation  of 
corporations  nor  by  any  amendment  or  repeal  by  this  act  of  the  laws 
under  which  they  were  formed  or  created,  and.  except  as  otherwise 
expressly  provided  in  this  act,  the  repeal  of  a  prior  act  by  this  act  shall 
not  affect  any  liability  or  penalty  incurred,  under  the  provisions  of 
such  act,  prior  to  the  repeal  thereof. 

(b)  Any  proceeding  or  corporate  action  commenced  prior  to  the 
effective  date  of  this  act  may  be  completed  in  accordance  with  the  law 
then  in  effect. 
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"^55-17-04.    Severability. 

If  any  provision  of  this  act  or  its  application  to  any  person  or 
circumstance  is  held  invalid  by  a  court  of  competent  jurisdiction,  the 
invalidity  does  not  affect  other  provisions  or  applications  of  the  act  that 
can  be  given  effect  without  the  invalid  provision  or  application,  and  to 
this  end  the  provisions  of  the  act  are  severable. 
"  §  55-17-05.    Curative  statute. 

All  deeds,  conveyances  and  other  instruments  executed  prior  to  the 
effective  date  of  this  act  and  validated  by  the  curative  provisions  of 
former  G.S.  55-36.1  and  former  Article  12  of  Chapter  55  as  they 
were  immediately  prior  to  such  effective  date  shall  be  valid  and 
effective  to  the  same  extent  as  if  those  provisions  had  not  been 
amended  or  repealed." 

Sec.  2.  The  Revisor  of  Statutes  shall  cause  to  be  printed  along 
with  this  act  all  relevant  portions  of  the  Official  Comments  to  the  1984 
Revised  Model  Business  Corporation  Act  and  all  explanatory 
comments  of  the  drafters  of  this  act  as  the  Revisor  may  deem 
appropriate. 

Sec.  3.     This  act  shall  become  effective  July  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989. 

S.B.  450  CHAPTER  266 

AN  ACT  CONCERNING  LOCAL  DEVELOPMENT  IN  THE 
CITIES  OF  KINSTON  AND  WILSON.  AND  IN  THE 
COUNTIES  OF  DUPLIN.  LENOIR.  AND  WILSON. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  158-7. 1(d)  reads  as  rewritten: 
"(d)  A  county  or  city  may  lease  or  convey  interests  in  real  property 
held  or  acquired  pursuant  to  subsection  (b)  of  this  section  in 
accordance  with  the  procedures  of  this  subsection  (d).  A  county  or  city 
may  convey  or  lease  interests  in  property  by  private  negotiation  and 
may  subject  the  property  to  such  covenants,  conditions,  and 
restrictions  as  the  county  or  city  deems  to  be  in  the  public  interest  or 
necessary  to  carry  out  the  purposes  of  this  section.  Any  such 
conveyance  or  lease  must  be  approved  by  the  county  or  city  governing 
body,  after  a  public  hearing.  The  county  or  city  shall  publish  notice  of 
the  public  hearing  at  least  10  days  before  the  hearing  is  held;  the 
notice  shall  describe  the  interest  to  be  conveyed  or  leased,  the  value  of 
the  interest,  the  proposed  consideration  for  the  conveyance  or  lease, 
and  the  governing  body's  intention  to  approve  the  conveyance  or  lease. 
Before  such  an  interest  may  be  conveyed,  the  county  or  city  governing 
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body  shall  determine  the  fair  market  value  of  the  interest,  subject  to 
whatever  covenants,  conditions,  and  restrictions  the  county  or  city 
proposes  to  subject  it  to;  the  consideration  for  the  conveyance  may  not 
be  less  than  the  value  so  determined;  provided,  however,  that  the 
county  or  city  in  arriving  at  the  amount  of  consideration  that  it 
receives,  may  take  into  account  prospective  tax  revenues  from 
improvements  to  be  constructed  on  the  property,  prospective  sales  tax 
revenues  to  be  generated  in  the  area,  as  well  as  any  other  prospective 
tax  revenues  or  income  coming  to  the  county  or  city  over  the  next  10 
years  as  a  result  of  the  conveyance  or  lease." 

Sec.  2.  This  act  applies  to  the  Cities  of  Kinston  and  Wilson, 
and  to  the  Counties  of  Duplin,  Lenoir,  and  Wilson  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989. 

H.B.  527  CHAPTER  267 

AN  ACT  TO  AUTHORIZE  THE  CORONER  OF  BLADEN 
COUNTY  TO  ORDER  AUTOPSIES  TO  BE  PERFORMED  AND 
TO  COMPLETE  THE  MEDICAL  CERTIFICATION  OF  DEATH 
WITH  RESPECT  TO  DEATHS  WITHIN  THEIR 
JUiaSDICTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Coroner  of  Bladen  County,  so  long  as  said 
coroner  is  a  Registered  and  licensed  Emergency  Medical  Technician, 
shall  have  the  authority  to  order  autopsies  to  be  performed  by  persons 
authorized  by  law  to  perform  autopsies  with  respect  to  all  deaths 
within  their  jurisdictions.  The  coroners  may  order  autopsies  to  be 
performed  on  those  deceased  persons  receiving  Veterans  Benefits 
Administration  disability  benefits  from  the  Department  of  Veterans 
Affairs  at  the  time  of  their  death.  The  Coroner  shall  also  have  the 
authority  to  make  and  sign  the  medical  certification  of  death  with 
respect  to  all  deaths  where  there  is  no  evidence  of  foul  play  within 
their  jurisdictions.  The  provisions  of  this  section  shall  not  affect  the 
authority  of  the  medical  examiner  under  Article  16  of  Chapter  130A  of 
the  General  Statutes. 

Sec.  2.  Notwithstanding  the  provisions  of  G.S.  130A-383,  the 
Coroner  of  Bladen  County  may  remove,  or  order  the  removal  of,  the 
body  or  anatomical  material  suspected  of  being  or  determined  to  be  a 
part  or  parts  of  a  human  body  from  the  scene  of  the  death,  in  order 
that  investigation  may  continue. 

Sec.  2.1.      Notwithstanding  Sections  I  and  2.  this  authority  shall 
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only  apply  in  tiie  absence  of  the  medical  examiner  or  attending 
physician. 

Sec.  3.     This  act  shall  become  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989. 

H.B.  574  CHAPTER  268 

AN  ACT  TO  AUTHORIZE  THE  CONSTRUCTION  OF  AN 
ADDITION  AND  RENOVATION  TO  ALBEMARLE  HOSPITAL, 
THE  PASQUOTANK  COUNTY  HOSPITAL.    ^ 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  purpose  of  this  act  is  to  authorize  construction, 
by  Pasquotank  County  -  Albemarle  Hospital,  of  a  capital  improvement 
project  to  include  the  renovation  of  existing  facilities  and  the 
construction  of  new  facilities  at  Albemarle  Hospital. 

Sec.  2.  The  project  authorized  to  be  constructed  by  this  act  is 
of  a  complex  nature  and  magnitude  and  the  same  involves  reworking 
an  existing  ongoing  hospital  medical  facility  and  consequently, 
specialty  contractors  are  needed  to  meet  the  needs  of  the  special 
problems  that  evolve  from  reworking  an  existing  ongoing  medical 
facility  as  well  as  tieing  in  new  construction  to  the  said  facility  that 
alters  its  complete  scheme,  layout  and  design. 

Sec.  3.  For  the  purposes  of  letting  contracts  for  the 
construction  of  the  project  authorized  in  Section  1  of  this  act. 
Albemarle  Hospital  -  Pasquotank  County  shall  be  exempt  from  the 
requirements  of  G.S.  143-128  and  G.S.  143-129  and  may  allow  only 
contractors  who  are  deemed  qualified  and  financially  capable  by  its 
architects  to  bid  on  the  project. 

Sec.  4.  Notwithstanding  any  other  laws  or  administrative  rules 
to  the  contrary,  Pasquotank  County  -  Albemarle  Hospital  may  plan, 
develop,  and  construct  the  renovation  of  existing  facilities  and  the 
construction  of  new  facilities  at  Albemarle  Hospital  through  the  letting 
of  a  construction  contract  or  contracts  using  the  prime  contract  system 
and/or  the  separate  prime  contract  system  and/or  the  construction 
management  contract  system. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989. 

HE.  630  CHAPTER  269 

AN  ACT  TO  EXEMPT  CERTAIN  ECONOMIC  DEVELOPMENT 
RECORDS  FROM  DISCLOSURE  REQUIREMENTS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  132  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"§  732-7 .2.    Trade  secrets. 

Nothing  in  this  Article  shall  be  construed  to  require  or  authorize  a 
public  agency  to  disclose  any  information  which: 

(1)  Constitutes  a  'trade  secret'  as  defined  in  G.S.  66-152(3); 

(2)  Is  the  property  of  a  private  'person'  as  defined  in  G.S. 
66-152(2); 

(3)  Is  disclosed  or  furnished  to  the  public  agency  in  connection 
with  the  owner's  performance  of  a  public  contract  or  in 
connection  with  a  bid,  application,  proposal,  or  industrial 
development  project:  and 

(4)  Is  designated  as  'confidential'  and/or  as  a  'trade  secret'  at 
the  time  of  its  initial  disclosure  to  the  public  agency." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989. 

H.B.  754  CHAPTER  270  . 

AN    ACT    CONCERNING    DISPOSITION    OF    CERTAIN    REAL 
ESTATE  BY  THE  TOWN  OF  GARNER. 

The  General  Assembly  of  North  Carolina  enacts:  "'  '    ' 

Section  1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  the  Town  of  Garner  may  convey,  at  private  sale, 
with  or  without  monetary  consideration,  to  Habitat  for  Humanity,  any 
or  all  of  its  right,  title  and  interest  in  the  following  described  property: 
Being  all  of  Lots  6  &  7  and  a  portion  of  Lot  Number  8  of  the  N.  B. 
Penny  Subdivision  according  to  a  map  recorded  in  Book  1920,  Page 
6,  Office  of  the  Register  of  Deeds  for  Wake  County  as  described  in  a 
Deed  recorded  in  Book  1396.  Page  150,  Wake  County  Registry. 
Sec.  2.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June,  1989.  ■  - 

H.B.  820  CHAPTER  271 

AN   ACT   TO    PROHIBIT   HUNTING   FROM   THE   RIGHTS-OF- 
WAY  OF  PUBLIC  ROADS  IN  WILSON  COUNTY. 

■    ^  ■     ::i:"'\ 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      It  is  unlawful  to  hunt.  take,  or  kill,  with  a  firearm 
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or  deadly  weapon,  or  to  attempt  to  hunt.  take,  or  kill,  with  a  firearm 
or  deadly  weapon,  any  wild  animal  or  wild  bird  on.  from,  or  across 
the  right-of-way  of  any  public  road,  street,  highway,  or  thoroughfare. 

Sec.  2.  It  is  unlawful  to  discharge  a  firearm  from,  onto,  across, 
or  down  a  public  right-of-way. 

Sec.  3.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00).  or  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  subsequent  conviction  within 
three  years  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  two  hundred  dollars  ($200.00).  by  imprisonment  not  to  exceed 
90  days,  or  by  both. 

Sec.  4.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
highway  patrolmen,  and  by  other  peace  officers  with  general  subject 
matter  jurisdiction. 

Sec.  5.     This  act  applies  only  to  Wilson  County. 

Sec.  6.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June.  1989. 

H.B.  1026  CHAPTER  272 

AN  ACT  TO  MODIFY  THE  STANDARD  USED  FOR 
DETERMINING  WHEN  A  HOUSING  AUTHORITY  MAY 
TERMINATE  OR  REFUSE  TO  RENEW  A  RENTAL 
AGREEMENT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  157-29(c)  reads  as  rewritten: 
"(c)  An  authority  may  -not  terminate  or  refuse  to  renew  a  rental 
agreement  other  than  for  a  serious  or  repeated  violation  of  a  material 
term  of  the  rental  agreement  such  as  (i)  failure  to  make  payments  due 
under  the  rental  agreement,  if  such  payments  were  properly  and 
promptly  calculated  according  to  applicable  HUD  regulation,  without 
regard  to  whether  or  not  such  failure  was  the  fault  on  the  part  of  the 
tenant,  (ii)  failure  to  fulfill  the  tenant  obligations  set  forth  in  24 
C.F.R.  Section  966.4(f)  or  other  applicable  provisions  of  federal  law 
as  they  may  be  amended  from  time  to  time,  or  (iii)  other  good  cause. 
Except  in  the  case  of  failure  to  make  payments  due  under  a  rental 
agreement,  fault  on  the  part  of  a  tenant  may  be  considered  in 
determining  whether  good  cause  exists  to  terminate  a  rental 
agreement." 

Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  8th 
day  of  June.  1989.     .<;'    ^  •,  .'      ;.       •     .  ,        nt  •  ;    -  . 

SB.  83  '.  CHAPTER  273         ^ 

AN  ACT  TO  AUTHORIZE  THE  BOARD  OF  THE  STATE  PORTS 
AUTHORITY  TO  APPOINT  THE  EXECUTIVE  DIRECTOR  OF 
THE  AUTHORITY.  TO  AUTHORIZE  THE  EXECUTIVE 
DIRECTOR  TO  APPOINT.  EMPLOY,  DISMISS  AND  FIX  THE 
COMPENSATION  OF  OTHER  PORTS  AUTHORITY 
EMPLOYEES.  AND  TO  APPOINT  THE  SECRETARY  OF 
COMMERCE  AS  A  MEMBER  OF  THE  AUTHORITY. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.      G.S.  143B-454  reads  as  rewritten:  •  .,■• 

"§  143B-454.    Powers  of  Authority. 

(^  In  order  to  enable  it  to  carry  out  the  purposes  of  this  Part,  the 
said  Authority  shall: 

(1)  Have  the  powers  of  a  body  corporate,  including  the  power 
to  sue  and  be  sued,  to  make  contracts,  and  to  adopt  and  use 
a  common  sea!  and  to  alter  the  same  as  may  be  deemed 
expedient; 

(2)  Have  the  authority  to  make  all  necessary  contracts  and 
arrangements  with  other  port  authorities  of  this  and  other 
states  for  the  interchange  of  business,  and  for  such  other 
purposes  as  will  facilitate  and  increase  the  business  of  the 
North  Carolina  State  Ports  Authority; 

(3)  Be  authorized  and  empowered  to  rent,  lease,  buy,  own, 
acquire,  mortgage,  otherwise  encumber,  and  dispose  of 
such  property,  real  or  person,  as  said  Authority  may  deem 

*   ^  proper  to  carry  out  the  purposes  and  provisions  of  this 

Part,  all  or  any  of  them; 

(4)  Be    authorized    and    empowered    to    acquire,    construct, 
^^  maintain,    equip   and   operate   any   wharves,    docks,   piers, 

quays,  elevators,  compresses,  refrigeration  storage  plants, 
I.         ■       warehouses  and  other  structures,  and  any  and  all  facilities 

needful  for  the  convenient  use  of  the  same  in  the  aid  of 

•  commerce,   including  the  dredging  of  approaches  thereto, 

..J         V    and  the  construction  of  beltline  roads  and  highways  and 

bridges  and  causeways  thereon,  and  other  bridges  and 
.  1  /■  .  causeways  necessary  or  useful  in  connection  therewith,  and 
*■'  shipyards,    shipping   facilities,    and   transportation   facilities 

incident    thereto    and    useful    or    convenient    for    the    use 

thereof,  excluding  terminal  railroads; 
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(5)  The  Secretary  of  Commerce  with — the  approval — of  the 
Authority  shall  appoint  an  Executive  Director,  whose  salary 
shall  be  fixed  by  the  General  Assembly  in  the  Current 
Operations  Appropriations  Act>  Authority,  to  serve  at  Ws  hs 
pleasure.  The  Secretary  of  Commerce  Executive  Director 
or  his  designee  shall  appoint,  employ,  dismiss  and.  within 
the  limits  of  available  funding,  fix  the  compensation  of  such 
other  employees  as  he  deems  necessary  to  carry  out  the 
purposes  of  this  Part.  There  shall  be  an  executive 
committee  consisting  of  the  chairman  of  the  Authority  and 
two  other  members  elected  annually  by  the  Authority.  The 
executive  committee  shall  be  vested  with  authority  to  do  all 
acts  which  are  authorized  by  the  bylaws  of  the  Authority. 
Members  of  the  executive  committee  shall  serve  until  their 
successors  are  elected; 

(6)  Establish  an  office  for  the  transaction  of  its  business  at 
such  place  or  places  as,  in  the  opinion  of  the  Authority, 
shall  be  advisable  or  necessary  in  carrying  out  the  purposes 
of  this  Part; 

(7)  Be  authorized  and  empowered  to  create  and  operate  such 
agencies  and  departments  as  said  board  may  deem 
necessary  or  useful  for  the  furtherance  of  any  of  the 
purposes  of  this  Part; 

(8)  Be  authorized  and  empowered  to  pay  all  necessary  costs 
and  expenses  involved  in  and  incident  to  the  formation  and 
organization  of  said  Authority,  and  incident  to  the 
administration  and  operation  thereof,  and  to  pay  all  other 
costs  and  expenses  reasonably  necessary  or  expedient  in 
carrying  out  and  accomplishing  the  purposes  of  this  Part; 

(9)  Be  authorized  and  empowered  to  apply  for  and  accept  loans 
and  grants  of  money  from  any  federal  agency  or  the  State 
of  North  Carolina  or  any  political  subdivision  thereof  or 
from  any  public  or  private  sources  available  for  any  and  all 
of  the  purposes  authorized  in  this  Article,  and  to  expend 
the  same  in  accordance  with  the  directions  and 
requirements  attached  thereto,  or  imposed  thereon  by  any 
such  federal  agency,  the  State  of  North  Carolina,  or  any 
political  subdivision  thereof,  or  any  public  or  private  lender 
or  donor,  and  to  give  such  evidences  of  indebtedness  as 
shall  be  required,  provided,  however,  that  no  indebtedness 
of  any  kind  incurred  or  created  by  the  Authority  shall 
constitute  an  indebtedness  of  the  State  of  North  Carolina, 
or  any  political  subdivision  thereof,  and  no  such 
indebtedness  shall  involve  or  be  secured  by  the  faith,  credit 
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or  taxing   power  of  the  State  of  North  Carolina,   or  any 
political  subdivision  thereof; 

(10)  Be  authorized  and  empowered  to  act  as  agent  for  the  United 
>  States  of  America,  or  any  agency,  department,  corporation, 

or  instrumentality  thereof,  in  any  matter  coming  within  the 
purposes  or  powers  of  the  Authority; 

(11)  Have  power  to  adopt,  alter  or  repeal  its  own  bylaws,  rules 
and  regulations  governing  the  manner  in  which  its  business 
may  be  transacted  and  in  which  the  power  granted  to  it  may 

<  be  enjoyed,  and  may  provide  for  the  appointment  of  such 
committees,  and  the  functions  thereof,  as  the  Authority  may 
deem  necessary  or  expedient  in  facilitating  its  business; 

(12)  Be  authorized  and  empowered  to  do  any  and  all  other  acts 
and  things  in  this  Part  authorized  or  required  to  be  done, 
whether  or  not  included  in  the  general  powers  in  this 
section  mentioned;  and 

(13)  Be  authorized  and  empowered  to  do  any  and  all  things 
necessary  to  accomplish  the  purposes  of  this  Part: 
Provided,  that  said  Authority  shall  not  engage  in 
shipbuilding. 

The  property  of  the  Authority  shall  not  be  subject  to  any  taxes  or 
assessments  thereon. 

Prior  to  taking  any  action  under  this  subsection,  the  Authority  may 
consult  with  the  Advisory  Budget  Commission. 

(b)  In  order  to  execute  the  powers  enumerated  in  subsection  (a),  the 
Authority  shall  determine  the  policies  of  the  North  Carolina  State 
Ports  Authority  by  majority  vote  of  all  members  of  the  Authority 
present  and  voting.  Once  a  policy  is  determined,  the  Authority  shall 
communicate  it  to  the  Executive  Director,  who  shall  have  the  sole  and 
exclusive  authority  to  execute  the  policy  of  the  Authority.  No  member 
of  the  Authority  shall  have  responsibility  or  authority  to  give 
operational  directives  to  any  employee  of  the  North  Carolina  State 
Ports  Authority  other  than  the  Executive  Director." 

Sec.  2.     G.S.  143B-452  reads  as  rewritten: 
"§  I43B-452.  Creation  of  Authority  —  membership:  appoinlment,  terms 
aitd  vacancies:  officers:  meetings  and  quorum:  compensation. 

The  North  Carolina  State  Ports  Authority  is  hereby  created.  It  shall 
be  governed  by  a  board  composed  of  nine  members  and  hereby 
designated  as  the  Authority.  Effective  July  1,  1983,  it  shall  be 
governed  by  a  board  composed  of  I  1  members  and  hereby  designated 
as  the  Authority.  The  General  Assembly  suggests  and  recommends 
that  no  person  be  appointed  to  the  Authority  who  is  domiciled  in  the 
district  of  the  North  Carolina  House  of  Representatives  or  the  North 
Carolina  Senate  in  which  a  State  port  is  located.  The  Governor  shall 
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appoint  seven  members  to  the  Authority,  and  the  General  Assembly 
shall  appoint  two  members  of  the  Authority.  Effective  July  1,  1983, 
the  Authority  shall  consist  of  seven  persons  appointed  by  the 
Governor,  and  four  persons  appointed  by  the  General  Assembly. 
Effective  July  1,  1989,  the  Governor  shall  appoint  six  members  to  the 
Authority,  in  addition  to  the  Secretary  of  Commerce,  who  shall  serve 
as  a  voting  member  of  the  Authority  by  virtue  of  his  office.  The 
Secretary  of  Commerce  shall  fill  the  first  vacancy  occurring  after  July 
1,  1989,  in  a  position  on  the  Authority  over  which  the  Governor  has 
appointive  power. 

The  initial  appointments  by  the  Governor  shall  be  made  on  or  after 
March  8.  1977.  two  terms  to  expire  July  1.  1979:  two  terms  to  expire 
July  1,  1981;  and  three  terms  to  expire  July  1,  1983.  Thereafter,  at 
the  expiration  of  each  stipulated  term  of  office  all  appointments  made 
by  the  Governor  shall  be  for  a  term  of  six  years.  The  members  of  the 
Authority  appointed  by  the  Governor  shall  be  selected  from  the 
state-at-large  and  insofar  as  practicable  shall  represent  each  section  of 
the  State  in  all  of  the  business,  agriculture,  and  industrial  interests  of 
the  State.  Any  vacancy  occurring  in  the  membership  of  the  Authority 
appointed  by  the  Governor  shall  be  filled  by  the  Governor  for  the 
unexpired  term.  The  Governor  shall  have  the  authority  to  remove  any 
member  appointed  by  the  Governor. 

The  General  Assembly  shall  appoint  two  persons  to  serve  terms 
expiring  June  30,  1983.  The  General  Assembly  shall  appoint  four 
persons  to  serve  terms  beginning  July  1.  1983.  to  serve  until  June  30, 
1985,  and  successors  shall  serve  for  two-year  terms.  Of  the  two 
appointments  to  be  made  in  1982,  one  shall  be  made  upon  the 
recommendation  of  the  Speaker,  and  one  shall  be  made  upon  the 
recommendation  of  the  President  of  the  Senate.  Of  the  four 
appointments  made  in  1983  and  biennially  thereafter,  two  shall  be 
made  upon  the  recommendation  of  the  President  of  the  Senate,  and 
two  shall  be  made  upon  the  recommendation  of  the  Speaker. 
Appointments  by  the  General  Assembly  shall  be  made  in  accordance 
with  G.S.  120-121,  and  vacancies  in  those  appointments  shall  be  filled 
in  accordance  with  G.S.  120-122. 

The  Governor  shall  appoint  from  the  members  of  the  Authority  the 
chairman  and  vice-chairman  of  the  Authority.  Xbe — Secretary — of 
Commerce  or  his  designee  shall  serve  as  secretary  of  the  Authority. 
The  members  of  the  Authority  shall  appoint  a  treasurer  and  secretary 
of  the  Authority. 

The  Authority  shall  meet  once  in  each  60  days  at  such  regular 
meeting  time  as  the  Authority  by  rule  may  provide  and  at  any  place 
within  the  State  as  the  Authority  may  provide,  and  shall  also  meet 
upon  the  call  of  its  chairman  or  a  majority  of  its  members.  A  majority 
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of  its  members  shall  constitute  a  quorum  for  the  transaction  of 
business.  The  members  of  the  Authority  shall  not  be  entitled  to 
compensation  for  their  services,  but  they  shall  receive  per  diem  and 
necessary  travel  and  subsistence  expense  in  accordance  with  G.S. 
138-5." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

.'. ■  ■-.■--•'.■  ■'        ,''  .•-''■'?■  ...'"■ 
S.B.  156  CHAPTER274 

AN  ACT  TO  CHANGE  THE  PROCEDURES  FOR  ELECTION  OF 
THE  BOARD  OF  GOVERNORS  OF  THE  UNIVERSITY  OF 
NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts:  : 

Section  1.  G.S.  116-6(d)  reads  as  rewritten: 
"(d)  The  Senate  and  House  of  Representatives,  in  electing  members 
of  the  Board  of  Governors,  shall  select  from  a  slate  of  nominees  made 
in  a  joint  session  of  the  General  .Assembly  in  each  house  as  provided 
by  resolution  of  that  house.  In  the  event  there  is  more  than  one 
individual  who  is  seeking  a  nomination  to  the  Board  of  Governors,  the 
slate  of  nominees  shall  contain  at  least  two  nominees  for  any  vacancy. 
There  shall  be  nominated  from  the  floor  at  least  t^vice  the  number  of 
persons  as  there  are  vacancies  to  be  filled.  The  Senate  and  the  House 
of  Representatives  shall  elect  one  half  of  the  persons  necessary  to  fill 
the  vacancies,  with  the  Senate  to  hold  its  election  prior  to  the  House  of 
Representatives.  In  the  event  that  an  odd  number  of  members  are  to 
be  elected,  the  House  of  Representatives  shall  select  the  additional 
nominee.  In  1973  and  every  four  years  thereafter  through  1989,  the 
Senate  shall  elect  at  least  one  woman  and  one  member  of  a  minority 
race  and  the  House  of  Representatives  shall  elect  at  least  one  member 
of  the  political  party  to  which  the  largest  minority  of  the  members  of 
the  General  Assembly  belong.  In  1975  and  every  four  years 
thereafter  through  1987,  the  Senate  shall  elect  at  least  one  member  of 
the  political  party  to  which  the  largest  minority  of  the  members  of  the 
General  Assembly  belong  and  the  House  of  Representatives  shall  elect 
at  least  one  woman  and  one  member  of  a  minority  race.  In  1991  and 
every  four  years  thereafter  the  Senate  shall  elect  at  least  two  members 
of  the  political  party  to  which  the  largest  minority  of  the  members  of 
the  General  Assembly  belong  and  the  House  of  Representatives  shall 
elect  at  least  two  women  and  two  members  of  a  minority  race.  In 
1993  and  every  four  years  thereafter  the  Senate  shall  elect  at  least  two 
women   and   two    members    of  a    minority   race   and   the   House   of 
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Representatives  siiall  elect  at  least  two  members  of  the  political  party  to 
which  the  largest  minority  of  the  members  of  the  General  Assembly 
belong.  In  1989  and  biennially  thereafter,  these  elections  shall  be 
held  during  the  first  30  legislative  days  of  the  regular  session  after 
committee  assignments." 

Sec.  2.     This  act  is  effective  upon  ratification.  -    ■ 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

S.B.  402  CHAPTER  275 

AN  ACT  TO  ESTABLISH  SEVERE  PENALTIES  FOR 
DELIBERATELY  HARVESTING  POLLUTED  SHELLFISH  AND 
TO  INCREASE  FINES  FOR  VIOLATIONS  OF  MARINE 
FISHERIES  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  16  of  Chapter  113  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 

"§  1 13-209.  Taking  polluted  shellfish  at  night  or  with  prior  conviction 
forbidden;  penalty. 

(a)  It  is  unlawful  for  any  person  between  sunset  and  sunrise  to 
willfully  take  or  attempt  to  take  shellfish  from  areas  closed  to  harvest 
by  statute,  rule,  or  proclamation  because  of  suspected  pollution. 

(b)  It  is  unlawful  for  any  person  to  willfully  possess,  sell  or  offer 
for  sale  shellfish  taken  between  sunset  and  sunrise  from  areas  closed 
to  harvest  by  statute,  rule,  or  proclamation  because  of  suspected 
pollution. 

(c)  It  is  unlawful  for  any  person  who  has  been  convicted  of  an 
offense  under  this  Chapter  within  the  preceding  two  years  involving 
shellfish  taken  from  areas  closed  because  of  suspected  pollution  to 
willfully  take,  attempt  to  take,  possess,  sell  or  offer  for  sale  shellfish 
from  areas  closed  to  harvest  by  statute,  rule,  or  proclamation  because 
of  suspected  pollution. 

(d)  Any  person  violating  any  provisions  of  this  section  shall  be 
guilty  of  a  Class  I  felony  and  upon  conviction  shall,  at  a  minimum,  be 
fined  no  less  than  two  thousand  five  hundred  dollars  ($2,500)  or  be 
imprisoned  for  no  less  than  one  year.  A  second  or  subsequent 
conviction  under  this  section  within  two  years  of  a  preceding 
conviction  shall  be  punished  by  imprisonment  for  no  less  than  three 
years.  Upon  conviction  of  any  person  for  a  violation  of  this  section, 
the  court  shall  order  the  confiscation  of  all  weapons,  equipment, 
vessels,  vehicles,  conveyances,  fish,  and  other  evidence,  fruit,  and 
instrumentalities  of  the  offense.      The  confiscated  property  shall  be 
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disposed  of  in  accordance  with  G.S.  1 13-137. "  •■' '     - ' ■  '^       ■         ' ' 

Sec.  2.     G.S.  1  13-187  reads  as  rewritten: 
"§  1 13-187.  Pcnaliies  for  violations  of  M^i^  Subchapter  and  rules. 

(a)  It  is  unlawful  for  any  Any  person  4©  who  participate  participates 
in  a  *tty  conimerciai  fishing  operation  conducted  in  violation  of  any 
provision  of  this  Article  Subchapter  and  its  implementing  rules  or  in 
•»fty-  an  operation  in  connection  with  which  any  vessel  is  used  in 
violation  of  any  provision  of  this  Article  Subchapter  and  its 
implementing  rules,  rules  is  guilty  of  a  misdemeanor  punishable  in 
the  discretion  of  the  court. 

(b)  Any  owner  of  a  vessel  who  knowingly  permits  it  to  be  used  in 
violation  of  any  provision  of  this  Article  Subchapter  and  its 
implementing  rules  is  guilty  of  a  misdemeanor  punishable  in  the 
discretion  of  the  court. 

(c)  Any  person  in  charge  of  a  conimerciai  fishing  operation 
conducted  in  violation  of  any  provision  of  this  Article  Subchapter  and 
its  implementing  rules  or  in  charge  of  any  vessel  used  in  violation  of 
any  provision  of  this  Article  Subchapter  and  its  implementing  rules  is 
guilty  of  a  misdemeanor  punishable  in  the  discretion  of  the  court. 

(d)  Any  person  in  charge  of  a  commercial  fishing  operation 
conducted  in  violation  of  the  following  provisions  of  this  Subchapter  or 
the  following  rules  and  regulations  [and  rules]  of  the  Marine  Fisheries 
Commission;  and  any  person  in  charge  of  any  vessel  used  in  violation 
of  the  following  provisions  of  the  Subchapter  or  the  following  rules 
and  regulations  [and  rules],  rules,  shall  be  guilty  of  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  fift}f  dollars  ($50.00)  nor  more 
ttett-  two  hundred  fifty  dollars  ($250.00)  for  the  first  offense  and  not 
less  than  one  hundred  dollars  ($100.00)  nor  more  than  five  hundred 
dollars  ($500.00)  for  any  offense  thereafter,  or  imprisonment  for  not 
more  than  30  days,  six  months,  or  both.  The  violations  of  the  statute 
or  the  rules  and  regulations  [and  rules]  for  which  4bi*  _the  penalty  is 
mandatory  are: 

(1)  Taking  or  attempting  to  take,  possess,  sell,  or  offer  for  sale 
any  oysters  oysters,  mussels,  or  clams  taken  from  areas 
closed  by  statute,  rule,  or  proclamation  because  of  suspected 
pollution. 

(2)  Taking  or  attempting  to  take  or  have  in  possession  aboard  a 
vessel,  shrimp  taken  by  the  use  of  a  trawl  net  bet^veen 
January  1  and  the  date  upon  which  the  shrimping  season 
shall  be  opened  by  the  Secretary,  net,  in  areas  not  opened  to 
shrimping,  pulled  by  a  vessel  not  showing  lights  required  by 
G.S.  75A-6  after  sunset  and  before  sunrise. 

(3)  Using  a  trawl  net  in  any  coastal  fishing  waters  closed  by 
proclamation    or    rule   -fo4^ — the — protection — of   the — shrimp 
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population — o*^ — juveniles — of — atty — other — species — of — major 
economic  importance,  to  trawl  nets. 

(4)  Violating  the  provisions  of  a  special  permit  or  gear  license 
issued  by  the  Department. 

(5)  Using  or  attempting  to  use  any  trawl  -net  net,  long  haul 
seine,  swipe  net,  mechanical  methods  for  oyster  or  clam 
harvest  or  dredge  in  designated  primary  nursery  areas." 

Sec.  3.  This  act  shall  become  effective  October  1,  1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

S.B.  444  CHAPTER  276 

AN  ACT  TO  AMEND  THE  STATE  AND  LOCAL  GOVERNMENT 
RETIREMENT  SYSTEMS  TO  CONFORM  THEM  TO  THE 
INTERNAL  REVENUE  CODE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  lA  of  Chapter  120  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  the  end  to  read: 
"§  120-4.31.    Internal  Revenue  Code  compliance. 

(a)  Notwithstanding  any  other  provisions  of  law  to  the  contrary, 
compensation  for  any  calendar  year  after  1988  in  which  employee  or 
employer  contributions  are  made  and  for  which  annual  compensation 
is  used  for  computing  any  benefit  under  this  Article  shall  not  exceed 
the  higher  of  two  hundred  thousand  dollars  ($200,000)  or  the  amount 
determined  by  the  Commissioner  of  Internal  Revenue  as  the  limitation 
for  calendar  years  after  1989;  provided  the  imposition  of  the  limitation 
shall  not  reduce  a  member's  benefit  below  the  amount  determined  as 
of  December  31.  1988. 

(b)  Notwithstanding  any  other  provisions  of  law  to  the  contrary,  the 
annual  benefit  payable  on  behalf  of  a  member  shall,  if  necessary,  be 
reduced  to  the  extent  required  by  Section  415(b)  and  (e)  of  the 
Internal  Revenue  Code,  as  adjusted  by  the  Secretary  of  the  Treasury 
or  his  delegate  pursuant  to  Section  415(d)  of  the  Code.  If  a  member 
is  a  participant  under  any  qualified  defined  contributions  plan  that  is 
required  to  be  taken  into  account  for  the  purposes  of  the  limitation 
contained  in  Section  415  of  the  Internal  Revenue  Code,  the  annual 
benefit  payable  under  this  Article  shall  be  reduced  to  the  extent 
required  by  Section  415(e)  prior  to  making  any  reduction  under  the 
defined  contribution  plan  provided  by  the  employer. 

(c)  On  and  after  January  1.  1989.  the  retirement  allowance  of  a 
member  who  has  terminated  employment  shall  begin  no  later  than  the 
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later  of  April  1  of  the  calendar  year  following  the  calendar  year  that 
the  member  attains  70  1/2  years  of  age  or  April  1  of  the  calendar  year 
following  the  calendar  year  in  which  the  member  terminates 
employment. " 

Sec.  2.     Article   3   of  Chapter    128   of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  the  end  to  read: 
"§  128-38.2.     Internal  Revenue  Code  compliance. 

(a)  Notwithstanding  any  other  provisions  of  law  to  the  contrary, 
compensation  for  any  calendar  year  after  1988  in  which  employee  or 
employer  contributions  are  made  and  for  which  annual  compensation 
is  used  for  computing  any  benefit  under  this  Article  shall  not  exceed 
the  higher  of  two  hundred  thousand  dollars  ($200,000)  or  the  amount 
determined  by  the  Commissioner  of  Internal  Revenue  as  the  limitation 
for  calendar  years  after  1989;  provided  the  imposition  of  the  limitation 
shall  not  reduce  a  member's  benefit  below  the  amount  determined  as 
of  December  31.  1988. 

(b)  Notwithstanding  any  other  provisions  of  law  to  the  contrary,  the 
annual  benefit  payable  on  behalf  of  a  member  shall,  if  necessary,  be 
reduced  to  the  extent  required  by  Section  415(b)  and  (e)  of  the 
Internal  Revenue  Code,  as  adjusted  by  the  Secretary  of  the  Treasury 
or  his  delegate  pursuant  to  Section  415(d)  of  the  Code.  If  a  member 
is  a  participant  under  any  qualified  defined  contributions  plan  that  is 
required  to  be  taken  into  account  for  the  purposes  of  the  limitation 
contained  in  Section  415  of  the  Internal  Revenue  Code,  the  annual 
benefit  payable  under  this  Article  shall  be  reduced  to  the  extent 
required  by  Section  415(e)  prior  to  making  any  reduction  under  the 
defined  contribution  plan  provided  by  the  employer. 

(c)  On  and  after  January  1,  1989.  the  retirement  allowance  of  a 
member  who  has  terminated  employment  shall  begin  no  later  than  the 
later  of  April  1  of  the  calendar  year  following  the  calendar  year  that 
the  member  attains  70  1/2  years  of  age  or  April  1  of  the  calendar  year 
following  the  calendar  year  in  which  the  member  terminates 
employment." 

Sec.  3.     Article    1    of  Chapter    135  of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  the  end  to  read: 
"  §  135-18.7.     Internal  Revenue  Code  compliance. 

(a)  Notwithstanding  any  other  provisions  of  law  to  the  contrary, 
compensation  for  any  calendar  year  after  1988  in  which  employee  or 
employer  contributions  are  made  and  for  which  annual  compensation 
is  used  for  computing  any  benefit  under  this  Article  shall  not  exceed 
the  higher  of  two  hundred  thousand  dollars  ($200.000)  or  the  amount 
determined  by  the  Commissioner  of  Internal  Revenue  as  the  limitation 
for  calendar  years  after  1989;  provided  the  imposition  of  the  limitation 
shall  not  reduce  a  member's  benefit  below  the  amount  determined  as 

692 


Session  Laws  -  1989  CHAPTER  276 

of  December  31.  1988. 

(b)  Notwithstanding  any  other  provisions  of  law  to  the  contrary,  the 
annual  benefit  payable  on  behalf  of  a  member  shall,  if  necessary,  be 
reduced  to  the  extent  required  by  Section  415(b)  and  (e)  of  the 
Internal  Revenue  Code,  as  adjusted  by  the  Secretary  of  the  Treasury 
or  his  delegate  pursuant  to  Section  415(d)  of  the  Code.  If  a  member 
is  a  participant  under  any  qualified  defined  contributions  plan  that  is 
required  to  be  taken  into  account  for  the  purposes  of  the  limitation 
contained  in  Section  415  of  the  Internal  Revenue  Code,  the  annual 
benefit  payable  under  this  Article  shall  be  reduced  to  the  extent 
required  by  Section  415(e)  prior  to  making  any  reduction  under  the 
defined  contribution  plan  provided  by  the  employer. 

(c)  On  and  after  January  1.  1989.  the  retirement  allowance  of  a 
member  who  has  terminated  employment  shall  begin  no  later  than  the 
later  of  April  1  of  the  calendar  year  following  the  calendar  year  that 
the  member  attains  70  1/2  years  of  age  or  April  I  of  the  calendar  year 
following  the  calendar  year  in  which  the  member  terminates 
employment." 

Sec.  4.     Article  4   of  Chapter    135   of  the   General   Statutes   is 
amended  by  adding  a  new  section  to  the  end  to  read: 
"§  135-74.     Internal  Revenue  Code  compliance. 

(a)  Notwithstanding  any  other  provisions  of  law  to  the  contrary, 
compensation  for  any  calendar  year  after  1988  in  which  employee  or 
employer  contributions  are  made  and  for  which  annual  compensation 
is  used  for  computing  any  benefit  under  this  Article  shall  not  exceed 
the  higher  of  two  hundred  thousand  dollars  ($200.000)  or  the  amount 
determined  by  the  Commissioner  of  Internal  Revenue  as  the  limitation 
for  calendar  years  after  1989:  provided  the  imposition  of  the  limitation 
shall  not  reduce  a  member's  benefit  below  the  amount  determined  as 
of  December  31.  1988. 


(b)  Notwithstanding  any  other  provisions  of  law  to  the  contrary,  the 
annual  benefit  payable  on  behalf  of  a  member  shall,  if  necessary,  be 
reduced  to  the  extent  required  by  Section  415(b)  and  (e)  of  the 
Internal  Revenue  Code,  as  adjusted  by  the  Secretary  of  the  Treasury 
or  his  delegate  pursuant  to  Section  415(d)  of  the  Code.  If  a  member 
is  a  participant  under  any  qualified  defined  contributions  plan  that  is 
required  to  be  taken  into  account  for  the  purposes  of  the  limitation 
contained  in  Section  415  of  the  Internal  Revenue  Code,  the  annual 
benefit  payable  under  this  Article  shall  be  reduced  to  the  extent 
required  by  Section  415(e)  prior  to  making  any  reduction  under  the 
defined  contribution  plan  provided  by  the  employer. 

(c)  On  and  after  .January  1.  1989.  the  retirement  allowance  of  a 
member  who  has  terminated  employment  shall  begin  no  later  than  the 
later  of  April   1  of  the  calendar  year  following  the  calendar  year  that 
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the  member  attains  70  1/2  years  of  age  or  April  1  of  the  calendar  year 
following  the  calendar  year  in  which  the  member  terminates 
employment." 

Sec.  5.     This  act  shall  become  effective  January  I,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

S.B.  540  CHAPTER  277 

AN  ACT  TO  AMEND  LOAD  WIDTH  AND  HEIGHT 
EXCEPTIONS  TO  LOADS  OF  TOBACCO  TRANSPORTED  ON 
THE  HIGHWAYS. 


The  General  Assembly  of  North  Carolina  enacts:  -.   .  .■    ■•.;•-;-; 

Section  1.  G.S.  20-1 16(a)  reads  as  rewritten: 
"(a)  The  total  outside  width  of  any  vehicle  or  the  load  thereon  shall 
not  exceed  96  inches,  except  as  otherwise  provided  in  this  section: 
Provided  that  when  hogsheads  of  tobacco  are  being  transported,  a 
tolerance  of  -five-  ^  inches  shall  be  allowed  and  that  when  sheet  or 
bale  tobacco  is  being  transported  the  load  does  not  exceed  a  width  of 
114  inches  at  the  top  of  the  load  and  the  bottom  of  the  load  at  the 
truck  bed  does  not  exceed  the  width  of  102  inches  inclusive  of 
allowance  for  load  shifting  or  settling." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

SB.  562  CHAPTER  278 

AN  ACT  TO  ADJUST  THE  MAXIMUM  ANNUAL  RETIREMENT 
BENEFITS  PAYABLE  FROM  THE  REIDSVILLE  FIREMEN'S 
SUPPLEMENTAL  RETIREMENT  FUND.  ,. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Subsection  3(a)  of  Chapter  94  of  the  1979  Session 
Laws,  as  amended  by  Section  1  of  Chapter  1235  of  the  1981  Session 
Laws,  is  rewritten  to  read: 

"(a)  Each  retired  fireman  of  the  City  of  Reidsville,  whether 
volunteer  or  paid,  who  has  previously  retired  with  20  years  of  service, 
or  more,  as  a  fireman  of  the  City  of  Reidsville  shall  be  entitled  to  and 
shall  receive  in  each  calendar  year  following  the  calendar  year  in 
which  he  retires  the  following  supplemental  retirement  benefits:  (1) 
retired  full-time  firemen,  one  share  for  each  full  year  of  service  as  a 
fireman  of  the  City  of  Reidsville;  and  (2)  retired  volunteer  fireman, 
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one-half  of  one  share  for  each  full  year  of  service  as  a  volunteer 
fireman  of  the  City  of  Reidsville." 

Sec.  2.  Nothing  in  this  act  shall  create  a  liability  for  the 
Reidsville  Firemen's  Supplemental  Retirement  Fund  unless  the  Fund 
has  sufficient  assets  to  pay  fully  for  the  liability. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

S.B.  644  CHAPTER  279 

AN  ACT  TO  AMEND  THE  LAW  CONCERNING  THE 
PROCEDURE  FOR  PERMANENTLY  CLOSING  STREETS  AND 
ALLEYS  IN  WAKE  COUNTY  BY  DELETING  THE 
AUTHORITY  OF  CITIES  TO  CLOSE  STREETS  AND  ALLEYS 
LOCATED  WITHIN  THEIR  EXTRATERRITORIAL 

JURISDICTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  160A-299  reads  as  rewritten: 
"  §  160A-299.  Procedure  for  permanently  closing  streets  and  alleys. 

(a)  When  a  city  proposes  to  permanently  close  any  street  or  public 
alley,  the  council  shall  first  adopt  a  resolution  declaring  its  intent  to 
close  the  street  or  alley  and  calling  a  public  hearing  on  the  question. 
The  resolution  shall  be  published  once  a  week  for  four  successive 
weeks  prior  to  the  hearing,  a  copy  thereof  shall  be  sent  by  registered 
or  certified  mail  to  all  owners  of  property  adjoining  the  street  or  alley 
as  shown  on  the  county  tax  records,  and  a  notice  of  the  closing  and 
public  hearing  shall  be  prominently  posted  in  at  least  two  places  along 
the  street  or  alley.  If  the  street  or  alley  is  under  the  authority  and 
control  of  the  Department  of  Transportation,  a  copy  of  the  resolution 
shall  be  mailed  to  the  Department  of  Transportation.  At  the  hearing, 
any  person  may  be  heard  on  the  question  of  whether  or  not  the 
closing  would  be  detrimental  to  the  public  interest,  or  the  property 
rights  of  any  individual.  If  it  appears  to  the  satisfaction  of  the  council 
after  the  hearing  that  closing  the  street  or  alley  is  not  contrary  to  the 
public  interest,  and  that  no  individual  owning  property  in  the  vicinity 
of  the  street  or  alley  or  in  the  subdivision  in  which  it  is  located  would 
thereby  be  deprived  of  reasonable  means  of  ingress  and  egress  to  his 
property,  the  council  may  adopt  an  order  closing  the  street  or  alley.  A 
certified  copy  of  the  order  (or  judgment  of  the  court)  shall  be  filed  in 
the  office  of  the  register  of  deeds  of  the  county  in  which  the  street,  or 
any  portion  thereof,  is  located. 

(b)  Any   person   aggrieved   by   the   closing  of  any   street  or  alley 
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including  the  Department  of  Transportation  if  the  street  or  alley  is 
under  its  authority  and  control,  may  appeal  the  council's  order  to  the 
General  Court  of  Justice  within  30  days  after  its  adoption.  The  court 
shall  hear  the  matter  de  novo,  and  shall  have  full  jurisdiction  to  try 
the  issues  arising  and  to  order  the  street  or  alley  closed  upon  proper 
findings  of  fact  by  the  jury.  No  cause  of  action  or  defense  founded 
upon  the  invalidity  of  any  proceedings  taken  in  closing  any  street  or 
alley  may  be  asserted,  nor  shall  the  validity  of  the  order  be  open  to 
question  in  any  court  upon  any  ground  whatever,  except  in  an  action 
or  proceeding  begun  within  30  days  after  the  order  is  adopted. 

(c)  Upon  the  closing  of  a  street  or  alley  in  accordance  with  this 
section,  subject  to  the  provisions  of  subsection  (f)  of  this  section,  all 
right,  title,  and  interest  in  the  right-of-way  shall  be  conclusively 
presumed  to  be  vested  in  those  persons  owning  lots  or  parcels  of  land 
adjacent  to  the  street  or  alley,  and  the  title  of  such  adjoining 
landowners,  for  the  width  of  the  abutting  land  owned  by  them,  shall 
extend  to  the  centerline  of  the  street  or  alley. 

(d)  This  section  shall  apply  to  any  street  or  public  alley  within  a  city 
or  its  extraterritorial  jurisdiction  that  has  been  irrevocably  dedicated  to 
the  public,  without  regard  to  whether  it  has  actually  been  opened. 

(e)  No  street  or  alley  under  the  control  of  the  Department  of 
Transportation  may  be  closed  unless  the  Department  of  Transportation 
consents  thereto. 

(f)  A  city  may  reserve  its  right,  title,  and  interest  in  any  utility 
improvement  or  easement  within  a  street  closed  pursuant  to  this 
section.  Such  reservation  shall  be  stated  in  the  order  of  closing." 

Sec.  2.  This  act  applies  only  to  the  municipalities  in  Wake 
County. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

S.B.  761  CHAPTER  280 

AN  ACT  TO  REQUIRE  THE  COURT  TO  INFORM  DEFENDANTS 
OF  POSSIBLE  IMMIGRATION  CONSEQUENCES  OF  PLEAS 
OF  GUILTY  OR  NO  CONTEST. 

The  General  Assembly  of  North  Carolina  enacis:  ;   ": ''^-' 

Section  1.      G.S.  15A- 1022(a)  reads  as  rewritten: 
"(a)    Except  in  the  case  of  corporations  or  in  misdemeanor  cases  in 
which  there  is  a  waiver  of  appearance  under  G.S.   I5A-10I  1(a)(3).  a 
superior  court  judge  may  not  accept  a  plea  of  guilty  or  no  contest  from 
the  defendant  without  first  addressing  him  personally  and: 
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(1)  Informing  him  tiiat  he  has  a  right  to  remain  silent  and  that 
any  statement  he  makes  may  be  used  against  him; 

(2)  Determining  that  he  understands  the  nature  of  the  charge; 

(3)  Informing  him  that  he  has  a  right  to  plead  not  guilty; 

(4)  Informing  him  that  by  his  plea  he  waives  his  right  to  trial  by 
jury  and  his  right  to  be  confronted  by  the  witnesses  against 
him; 

(5)  Determining  that  the  defendant,  if  represented  by  counsel,  is 
satisfied  with  his  representation;  -aod 

(6)  Informing  him  of  the  maximum  possible  sentence  on  the 
charge,  including  that  possible  from  consecutive  sentences, 
and  of  the  mandatory  minimum  sentence,  if  any,  on  the 
charge,  charge;  and 

(7)  Informing  him  that  if  he  is  not  a  citizen  of  the  United  States 
of  America,  a  plea  of  guilty  or  no  contest  may  result  in 
deportation,  the  exclusion  from  admission  to  this  country,  or 
the  denial  of  naturalization  under  federal  law." 

Sec.  2.     This  act  shall  become  effective  January  1.  1990. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

S.B.  797  CHAPTER  281 

AN      ACT      TO      FORBID      DAMAGE      TO      AQUACULTURE 
OPERATIONS  AND  TO  SHELLFISH  BEDS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  20  of  Chapter  113  is  amended  by  adding  a 
new  section  to  read: 

"§    113-269.      Robbing   or  injuring  haicherics  and  other  aquaculture 
operations.  > 

(a)  The  definitions  established  in  G.S.  106-758  are  incorporated  by 
reference  into  this  section.  For  the  purposes  of  this  section,  a 
shellfish  lease  issued  pursuant  to  G.S.  113-202  is  defined  as  an 
aquacuhure  facility  only  when  it  has  been  amended  pursuant  to  G.S. 
113-202.1  to  authorize  use  of  the  water  column  and  when  it  is  or  has 
been  regularly  posted  and  identified  in  accordance  with  the  rules  of 
the  Marine  Fisheries  Commission. 

(b)  It  is  unlawful  for  any  person  without  the  authority  of  the  owner 
of  an  aquaculture  facility  to  take  fish  or  aquatic  species  being 
cultivated  or  reared  by  the  owner  from  an  aquaculture  facility. 

(c)  It  is  unlawful  for  any  person  to  receixe  or  possess  fish  or 
aquatic  species  stolen  from  an  aquaculture  facility  while  knowing  or 
having  reasonable  grounds  to  believe  that  the  fish  or  aquatic  species 
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are  stolen.  ^^  >';■       ';      *? 

(d)  It  is  unlawful  for  any  person  to  willfully  destroy  or  injure  an 
aquaculture  facility  or  aquatic  species  being  reared  in  an  aquaculture 
facility. 

(e)  Violation  of  subsections  (b)  or  (c)  for  fish  or  aquatic  species 
valued  at  more  than  four  hundred  dollars  ($400.00)  is  punishable 
under  G.S.  14-72.  Violation  of  subsections  (b)  or  (c)  for  fish  or 
aquatic  species  valued  at  four  hundred  dollars  ($400.00)  or  less  is  a 
misdemeanor  punishable  by  a  fine  not  less  than  five  hundred  dollars 
($500.00).  by  imprisonment  not  to  exceed  one  year,  or  both. 

(0  Violation  of  subsection  (d)  is  a  misdemeanor  punishable  by  a 
fine  of  not  less  than  one  thousand  dollars  ($K000),  by  imprisonment 
for  not  less  than  one  year,  or  both. 

(g)  In  deciding  to  impose  any  sentence  other  than  an  active  prison 
sentence,  the  sentencing  judge  shall  consider  and  may  require,  in 
accordance  with  G.S.  15A-1343.  restitution  to  the  victim  for  the 
amount  of  damage  to  the  aquaculture  facility  or  aquatic  species  or  for 
the  value  of  the  stolen  fish  or  aquatic  species. 

(h)  The  district  attorney  shall  dismiss  any  case  brought  pursuant  to 
subsections  (b)  and  (c)  if  defendant  produces  a  notarized  written 
authorization  for  taking  fish  or  aquatic  species  from  the  aquaculture 
facility  or  if  the  fish  or  aquatic  species  taken  from  a  shellfish  lease 
aquaculture  facility  was  not  a  shellfish  authorized  for  cultivation  on  the 
lease." 

Sec.  2.     G.S.  1 13-208(a)  reads  as  rewritten: 

"(a)  It  is  unlawful  for  any  person,  other  than  the  holder  of  private 
shellfish  rights,  to  take  or  attempt  to  take  shellfish  from  any  privately 
leased,  franchised.  or  deeded  shellfish  bottom  area  without  written 
authorization  of  the  holder  and  with  actual  knowledge  it  is  a  private 
shellfish  bottom  area.  Actual  knowledge  will  be  presumed  when  the 
shellfish  are  taken  or  attempted  to  be  taken: 

(1)  From  within  the  confines  of  posted  boundaries  of  the  area  as 
identified  by  signs,  whether  the  whole  or  any  part  of  the 
area  is  posted,  or 

(2)  When  the  area  has  been  regularly  posted  and  identified  and 
the  person  knew  the  area  to  be  the  subject  of  private 
shellfish  rights. 

A  violation  of  this  section  shall  constitute  a  misdemeanor,  punishable 
by  imprisonment  not  to  exceed  six  months.  30  days^  or  by  a  fine  of 
not  less  than  rvventy-five  dollars  ($25.00)  nor  more  than  five  thousand 
dollars  ($5,000),  tAvo  hundred  fift)^  dollars  ($250.00) >  or  both  such 
fine  and  imprisonment.  The  written  authorization  shall  include  the 
lease  number  or  deed  reference,  name  and  address  of  authorized 
person,  date  of  issuance,  and  date  of  expiration,  and  it  must  be  signed 
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by  the  holder  of  the  private  shellfish  right.  Identification  signs  shall 
include  the  lease  number  or  deed  reference  and  the  name  of  the 
holder." 

Sec.  3.  G.S.  113-I32(a)  reads  as  rewritten: 
"(a)  The  Marine  Fisheries  Commission  has  jurisdiction  over  the 
conservation  of  marine  and  estuarine  resources.  Except  as  may  be 
otherwise  provided  by  law.  it  has  jurisdiction  over  all  activities 
connected  with  the  conservation  and  regulation  of  marine  and 
estuarine  resources,  resources,  including  the  regulation  of  aquaculture 
facilities  as  defined  in  G.S.  106-758  which  cultivate  or  rear  marine 
and  estuarine  resources." 


Sec.  4.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  314  CHAPTER  282 

AN  ACT  TO  ALLOW  GRANVILLE  COUNTY  TO  ESTABLISH 
VOTING  PRECINCTS  WITHOUT  REGARD  TO  TOWNSHIP 
BOUNDARIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  the  provisions  of  G.S.  163-128.  a 
county  board  of  elections  may  divide  a  county  into  precincts  for  the 
purpose  of  voting  without  regard  to  township  boundaries. 

Sec.  2,     This  act  applies  to  Granville  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  495  CHAPTER  283 

AN  ACT  TO  AMEND  G.S.  131-7  GOVERNING  THE  ELECTION 
AND  QUALIFICATIONS  OF  MEMBERS  OF  THE  BOARD  OF 
TRUSTEES  TO  HOSPITALS  IN  COUNTIES,  TOWNSHIPS, 
AND  TOWNS  WHO  CONTINUE  TO  OPERATE  UNDER 
ARTICLE  2  OF  CHAPTER  131  OF  THE  NORTH  CAROLINA 
GENERAL  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  131-7.  as  it  applies  to  hospitals  continuing  to 
operate  under  Article  2.  Chapter  131  of  the  North  Carolina  General 
Statutes  pursuant  to  Section  3.  Chapter  775  of  the  1983  Session  Laws, 
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is  amended  by  rewriting  tlie  first  sentence  to  read:  "Should  a  majority 
of  the  qualified  voters  upon  the  question  be  in  favor  of  establishing 
such  county,  township,  or  town  hospital,  the  governing  body  shall 
proceed  at  once  to  appoint  seven  trustees  chosen  from  the  citizens  at 
large  with  reference  to  their  fitness  for  such  office,  all  residents  of  the 
county,  township  or  town,  who  shall  constitute  a  board  of  trustees  for 
such  public  hospital." 

Sec.  2.  G.S.  131-7  is  amended  by  deleting  the  phrase  "No 
practicing  physician  may  serve  as  a  trustee.",  and  substituting  "One 
practicing  physician  may  serve  as  a  trustee." 

Sec.  3.     This  act  is  effective  upon  ratification.        '     ,  V\  ,      ..*  ' 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  500  CHAPTER  284 

AN  ACT  TO  ALLOW  CASWELL  COUNTY  TO  ESTABLISH 
VOTING  PRECINCTS  WITHOUT  REGARD  TO  TOWNSHIP 
BOUNDARIES. 

The  General  Assembly  ofNorih  Carolina  enacts:  •  !  ^'-  '  ' 

Section  1.  Notwithstanding  the  provisions  of  G.S.  163-128,  a 
county  board  of  elections  may  divide  a  county  into  precincts  for  the 
purpose  of  voting  without  regard  to  township  boundaries. 

Sec.  2.     This  applies  to  Caswell  County  only.  :■■} 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  522  CHAPTER  285  v^s   v  . 

AN  ACT  PERTAINING  TO  VEHICLE  CONTROL  SIGNS  AND 
SIGNALS. 

The  General  Assembly  of  North  Carolina  enacts:  !  ■■ .  ■ 

Section  1.  G.S.  20-I58(b)(2)  reads  as  rewritten:  r.  :  v 
"(2)  Vehicles  facing  a  red  light  controlling  traffic  passing  straight 
through  an  intersection  from  a  steady  or  strobe  beam  stoplight  shall 
not  enter  the  intersection  while  the  steady  or  strobe  beam  stoplight  is 
emitting  a  red  light  controlling  traffic  passing  straight  through  an 
intersection:  provided  that,  except  where  prohibited  by  an  appropriate 
sign,  vehicular  traffic  facing  a  red  light  controlling  traffic  passing 
straight  through  an  intersection,  after  coming  to  a  complete  stop  at  the 
intersection,  may  enter  the  intersection  to  make  a  right  turn  but  such 
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vehicle  shall  yield  the  right-of-way  to  pedestrians  and  to  other  traffic 
using  the  intersection.  When  the  stoplight  is  emitting  a  steady  yellow 
circular  light  on  a  traffic  signal  controlling  traffic  passing  straight 
through  an  intersection  or  a  steady  yellow  arrow  light  on  a  traffic 
signal  controlling  traffic  turning  at  an  intersection,  vehicles  facing  the 
yellow  light  are  warned  that  the  related  green  light  is  being  terminated 
or  a  red  light  will  be  immediately  forthcoming.  When  the  stoplight  is 
emitting  a  steady  green  light,  vehicles  may  proceed  with  due  care 
through  the  intersection  subject  to  the  rights  of  pedestrians  and  other 
vehicles  as  may  otherwise  be  provided  by  law." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  644  CHAPTER  286 

AN  ACT  TO  CLARIFY  VARIOUS  STATUTES  RELATING  TO 
HAZARDOUS  WASTE  EMERGENCY  RESPONSE  AND  TO  THE 
INACTIVE  HAZARDOUS  SITES  PROGRAM  AND  TO  CLARIFY 
STATE  AGENCY  AUTHORITY  WITH  RESPECT  TO  THE 
FEDERAL  SUPERFUND  PROGRAM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  130A-306  reads  as  rewritten: 
"§    130A-306.    Hazardous — Waste   Site   Remedial   Emergency   Response 
Fund. 

There  is  established  under  the  control  and  direction  of  the 
Department,  an  Emergency  Hazardous  Site  Remedial  Response  Fund 
which  shall  be  a  nonreverting  fund  consisting  of  any  money 
appropriated  for  such  purpose  by  the  General  Assembly  or  available  to 
it  from  grants,  fees,  charges,  and  other  money  paid  to  or  recovered  by 
or  on  behalf  of  the  Department  pursuant  to  this  Article,  except  fees 
specifically  designated  by  this  Article  for  some  other  use  or  purpose. 
The  Emergency  Response  Fund  shall  be  treated  as  a  special  trust  fund 
and  shall  be  credited  with  interest  by  the  State  Treasurer  pursuant  to 
G.S.  147-69.2  and  G.S.  147-69.3.  The  Fund  shall  be  used  to  defray 
expenses  incurred  by  the  Department  in  developing  and  implementing 
an  emergency  hazardous  waste  remedial  program  plan  and  to 
reimburse  any  federal.  State  or  local  agency  and  any  agent  or 
contractor  for  expenses  incurred  in  developing  and  implementing  such 
a  program  plan  that  has  been  approved  by  the  Department.  These 
funds  shall  be  used  upon  a  determination  that  -no  sufficient  funds  or 
corrective  action  €»«-  cannot  be  obtained  from  other  sources  without 
incurring  a  delay  that  would  significantly  increase  the  threat  to  life  or 
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risk  of  irreparable  damage  to  tiie  environment.  In  no  event  shall  this 
Fund  This  Fund  may  not  exceed  -two — hundred — thousand — dollars 
($200.000).  five  hundred  thousand  dollars  ($500,000);  money  in 
excess  of  five  hundred  thousand  dollars  ($500,000)  shall  be  deposited 
in  the  Inactive  Hazardous  Sites  Cleanup  Fund.  The  Secretary  is 
authorized  to  take  the  necessary  action  to  recover  the  abatement  all 
costs  incurred  by  the  State  for  site  investigation  and  the  development 
and  implementation  of  an  emergency  hazardous  v^aste  remedial  plan, 
including  attorney's  fees  and  other  expenses  of  bringing  the  cost 
recovery  action  from  the  responsible  party  or  parties.  The  provisions 
of  G.S.  130A-310.7  shall  apply  to  actions  to  recover  costs  under  this 
section  except  that:  (i)  reimbursement  shall  be  to  the  Emergency 
Response  Fund  and  (ii)  the  State  need  not  show  that  it  has  complied 
with  the  provisions  of  Part  3  of  this  Article." 

Sec.  2.  G.S.  130A-310(3)  reads  as  rewritten: 
"(3)  'Inactive  hazardous  substance  or  waste  disposal  site'  or 
'site'  means  any  facility,  structure,  or  area  where  disposal  of  any 
hazardous  substance  or  waste  has  occurred.  Such  sites  do  not  include 
hazardous  waste  facilities  permitted  or  in  interim  status  under  this 
Article, — o* — sites — currently — undergoing — remedial — action — under 
CERCLA/SARA.  or  sites  undergoing  voluntary  remedial  action  with 
the  approval  of  the  Departments    Article." 

Sec.  3.     G.S.  130A-310. 1(e)  reads  as  rewritten: 

"(e)  Whenever  a  person  ordered  to  take  any  action  pursuant  to  this 
section  is  unable  or  fails  to  do  so,  or  if  the  Secretary,  after  making  a 
reasonable  attempt,  is  unable  to  locate  any  responsible  party,  the 
Secretary  may  take  such  action.  The  cost  of  any  action  by  the 
Secretary  pursuant  to  this  section  may  be  paid  from  the  Carolina 
Clean — Drinking  Water —  Inactive  Hazardous  Sites  Cleanup  Fund, 
subject  to  a  later  action  for  reimbursement  pursuant  to  G.S. 
I30A-310.7.  The  provisions  of  subdivisions  (a)(1)  to  (a)(3)  of 
G.S.130A-3I0.6  shall  apply  to  any  action  taken  by  the  Secretary 
pursuant  to  this  section." 

Sec.  4.     G.S.  1 30A-3 10.5(c)  reads  as  rewritten:       -  .,      '.r\^i:- 

"(c)  The  cost  of  any  action  by  the  Secretary  pursuant  to  this 
section  may  be  paid  from  the  Carolina  Clean  Drinking  Water  Inactive 
Hazardous  Sites  Cleanup  Fund,  or  the  Emergency  Hazardous  Waste 
Site  Remedial  Fund  established  pursuant  to  G.S.  130A-306,  subject  to 
a  later  action  for  reimbursement  pursuant  to  G.S.  130A-310.7." 
Sec.  5.     G.S.  1 30A-3 10.6(a)  reads  as  rewritten: 

"(a)  Whenever  a  person  ordered  to  develop  and  implement  an 
inactive  hazardous  substance  or  waste  disposal  site  remedial  action 
program  is  unable  or  fails  to  do  so  within  the  time  specified  in  the 
order,    the   Secretary    may   develop   and    implement   or   cause   to   be 
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developed  and  implemented  such  a  program.  The  cost  of  developing 
and  implementing  a  remedial  action  program  pursuant  to  this  section 
may  be  paid  from  the  Carolina — Clean — Drinking  Water  Inactive 
Hazardous  Sites  Cleanup  Fund,  subject  to  a  later  action  for 
reimbursement  pursuant  to  G.S.  I30A-3I0.7. 

(1)  The  Department  is  authorized  and  empowered  to  use  any 
staff,  equipment  or  materials  under  its  control  or  provided 
by  other  cooperating  federal.  State  or  local  agencies  and  to 
contract  with  any  agent  or  contractor  it  deems  appropriate  to 
develop  and  implement  the  remedial  action  program.  State 
agencies  shall  provide  to  the  maximum  extent  feasible  such 
staff,  equipment,  and  materials  as  may  be  available  for 
developing  and  implementing  a  remedial  action  program. 

(2)  Upon  completion  of  any  inactive  hazardous  substance  or 
waste  disposal  remedial  action  program,  any  State  or  local 
agency  that  has  provided  personnel,  equipment,  or  material 
shall  deliver  to  the  Department  a  record  of  expenses 
incurred  by  the  agency.  The  amount  of  the  incurred 
expenses  shall  be  disbursed  by  the  Secretary  to  each  such 
agency.  The  Secretary  shall  keep  a  record  of  all  expenses 
incurred  for  the  services  of  State  personnel  and  for  the  use 
of  the  State's  equipment  and  material. 

(3)  As  soon  as  feasible  or  after  completion  of  any  inactive 
hazardous  substance  or  waste  disposal  site  remedial  action 
program,  the  Secretary  shall  prepare  a  statement  of  all 
expenses  and  costs  of  the  program  expended  by  the  State  and 
issue  an  order  demanding  payment  from  responsible  parties. 
Written  notice  of  such  an  order  shall  be  provided  to  all 
persons  subject  to  the  order  personally  or  by  certified  mail. 
If  given  by  certified  mail,  notice  shall  be  deemed  to  have 
been  given  on  the  date  appearing  on  the  return  of  the 
receipt.  If  giving  of  notice  cannot  be  accomplished  either 
personally  or  by  certified  mail,  notice  shall  then  be  given  as 
provided  in  G.S.  lA-1,  Rule  4(j)." 

Sec.  6.     G.S.  130A-3 10.7(a)  reads  as  rewritten: 
"(a)  Notwithstanding  any  other  provision  or  rule  of  law.  and  subject 
only  to  the  defenses  set  forth  in  this  subsection,  any  person  who: 

(1)  Discharges  or  deposits:  or 

(2)  Contracts  or  arranges  for  any  discharge  or  deposit;  or 

(3)  Accepts  for  discharge  or  deposit  deposit;  or 

(4)  Transports  or  arranges  for  transport  for  the  purpose  of 
discharge  or  deposit 

any  hazardous  substance;  the  result  of  which  discharge  or  deposit  is 
the  existence  of  an  inactive  hazardous  substance  or  waste  disposal  site, 
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shall  be  considered  a  responsible  party;  except  that  the  following  shall 
not  be  considered  a  responsible  party: — an  party.  Neither  an  innocent 
landowner  who  is  a  bona  fide  purchaser  of  the  inactive  hazardous 
substance  or  waste  disposal  site  without  knowledge  or  without  a 
reasonable  basis  for  knowing  that  hazardous  substance  or  waste 
disposal  had  occurred  «m  nor  a  person  whose  interest  or  ownership  in 
the  inactive  hazardous  substance  or  waste  disposal  site  is  based  on  or 
derived  from  a  security  interest  in  the  property,  property  shall  be 
considered  a  responsible  party.  A  responsible  party  shall  be  directly 
liable  to  the  State  for  any  or  all  of  the  reasonably  necessary  expenses 
of  developing  and  implementing  a  remedial  action  program  for  such 
site.  The  Secretary  shall  bring  an  action  for  reimbursement  of  the 
Carolina  Clean  Drinking  Water  Inactive  Hazardous  Sites  Cleanup 
Fund  in  the  name  of  the  State  in  the  superior  court  of  the  county  in 
which  the  site  is  located  to  recover  such  sum  and  the  cost  of  bringing 
the  action.  The  State  must  show  that  a  danger  to  the  public  health  or 
the  environment  existed  and  that  the  State  complied  with  the  provisions 
of  this  Part." 

Sec.  7.     G.S.  130A-3I0.9  reads  as  rewritten:  ^ 

"§  I30A-310.9.  Maximum  financial  responsibility,  responsibility; 
voluntary  remedial  aclions. 

(a)  No  one  owner,  operator,  or  other  responsible  party  who 
voluntarily  participates  in  the  implementation  of  a  remedial  action 
program  under  G.S.  I30A-3I0.3  or  G.S.  130A-310.5  may  be 
required  to  pay  in  excess  of  three  million  dollars  ($3,000,000)  for  the 
cost  of  implementing  such  remedial  action  program  at  a  single  inactive 
hazardous  substance  or  waste  disposal  site.  The  limitation  of  liability 
contained  in  this  section  applies  only  to  the  cost  of  implementation  of 
the  program  and  does  not  apply  to  the  cost  of  the  development  of  the 
remedial  action  plan. 

(b)  The  Secretary  may  enter  into  an  agreement  with  an  owner, 
operator,  or  other  responsible  party  which  provides  for  implementation 
of  a  voluntary  remedial  action  program  in  accordance  with  a  remedial 
action  plan  approved  by  the  Department.  Investigations,  evaluations, 
and  voluntary  remedial  actions  are  subject  to  the  provisions  of  G.S. 
130A-31 0.1(c),  130A-31 0.1(d),  l30A-310.3(d),  130A-310.5, 
130A-310.8,  and  any  other  requirement  imposed  by  the  Department. 
At  least  30  days  prior  to  entering  into  any  agreement  providing  for  the 
implementation  of  a  voluntary  remedial  action  program,  the  Secretary 
shall  mail  notice  of  such  proposed  agreement  as  provided  in  G.S. 
130A-3 10.4(c)(2).  Sites  undergoing  voluntary  remedial  actions  shall 
be  so  identified  as  a  separate  category  in  the  inventory  of  sites 
maintained  pursuant  to  G.S.  130A-3IQ.I  but  shall  not  be  included  on 
the  Inactive  Hazardous  Waste  Sites  Priority  List  required  by  G.S. 
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130A-310.2."  ■-.... 

Sec.  8.     G.S.  130A-3 10. 10  reads  as  rewritten: 
"§  I30A-3I0.I0.  Annual  reports. 

(a)  Tiie  Secretary  shall  present  an  annual  report  to  the  General 
Assembly  and  the  Environmental  Review  Commission  which  shall 
include  at  least  the  following: 

(1)  The  Inactive  Hazardous  Waste  Sites  Priority  List; 

(2)  A  list  of  remedial  action  plans  requiring  State  funding 
through  the  Carolina — Clean — Drinking — Water  Inactive 
Hazardous  Sites  Cleanup  Fund: 

(3)  A  comprehensive  budget  to  implement  these  remedial  action 
plans  and  the  adequacy  of  the  Carolina  Clean  Drinking 
Water  Inactive  Hazardous  Sites  Cleanup  Fund  to  fund  the 
cost  of  said  plans: 

(4)  A  prioritized  list  of  sites  that  are  eligible  for  remedial  action 
under  CERCLA/SARA  together  with  recommended  remedial 
action  plans  and  a  comprehensive  budget  to  implement  such 
plans.  The  budget  for  implementing  a  remedial  action  plan 
under  CERCLA/SARA  shall  include  a  statement  as  to  any 
appropriation  that  may  be  necessary  to  pay  the  State's  share 
of  such  plan: 

(5)  A  list  of  sites  and  remedial  action  plans  undergoing 
voluntary  cleanup  with  Departmental  approval; 

(6)  A  list  of  sites  and  remedial  action  plans  that  may  require 
State  funding,  a  comprehensive  budget  if  implementation  of 
these  possible  remedial  action  plans  is  required,  and  the 
adequacy  of  the  Carolina  Clean  Drinking  Water  Inactive 
Hazardous  Sites  Cleanup  Fund  to  fund  the  possible  costs  of 
said  plans: 

(7)  A  list  of  sites  which  pose  an  imminent  hazard:  -aftd 

(8)  A  comprehensive  budget  to  develop  and  implement  remedial 
action  plans  for  sites  that  pose  imminent  hazards  and  that 
may  require  State  funding,  and  the  adequacy  of  the  Carolina 
Clean — Drinking  Water  Fund.  Inactive  Hazardous  Sites 
Cleanup  Fund;  and 

(9)  Any  other  information  requested  by  the  General  Assembly  or 
the  Environmental  Review  Commission. 

(b)  The  annual  reports  required  by  this  section  shall  be  made  by  the 
Secretary  on  15  February  of  each  year  beginning  with  the  next 
legislative  session  following  July  1.  1987.  15  February  1990." 

Sec.  9.     G.S.  130A-310.il  reads  as  rewritten: 
"§    I30A-3 10. 1 1 .    Carolina  Clean  Drinkinfy — 144^^^^^^  Inactive   Hazardous 
Sites  Cleanup  Fund  created. 

There    is    established    under    the    control    and    direction    of    the 
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Department  the  Carolina  Clean  Drinking  Water  Inactive  Hazardous 
Sites  Cleanup  Fund.  This  fund  shall  be  a  revolving  fund  consisting  of 
any  monies  appropriated  for  such  purpose  by  the  General  Assembly  or 
available  to  it  from  grants,  fees,  and  other  monies  paid  to  it  or 
recovered  by  or  on  behalf  of  the  Department.  The  Inactive  Hazardous 
Sites  Cleanup  Fund  shall  be  treated  as  a  nonreverting  special  trust 
fund  and  shall  be  credited  with  interest  by  the  State  Treasurer 
pursuant  to  G.S.  147-69.2  and  G.S.  147-69.3." 

Sec.  10.     Article  9  of  Chapter  I30A  of  the  General  Statutes  is 
amended  by  adding  a  new  Part  to  read: 

"Part  4.  Superfund  Program.  -. 

"§  I30A-310.20.  Definitions. 

Unless  a  different  meaning  is  required  by  the  context,  the  following 
definitions  shall  apply  throughout  this  Part: 

(1)  'CERCLA/SARA'  or  'Superfund'  means  the  Comprehensive 
Environmental  Response,  Compensation,  and  Liability  Act  of 
1980,  Pub.  L.  No.  96-510.  94  Stat.  2767,  42  U.S.C.  § 
9601  el  seq.,  as  amended,  and  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986,  Pub.  L.  No.  99-499,  100 
Stat.  1613,  as  amended. 
"§  130A-310.21.  Administration  of  the  Superfund  program. 

The    Department    shall     maintain    an    appropriate    administrative 
subunit  within  the  solid  waste  management  unit  authorized  by  G.S. 
130A-291  to  carry  out  those  activities  in  which  the  State  is  authorized 
to  engage  under  CERCLA/SARA. 
"§  130A-3 10.22.  Contracts  authorized. 

(a)  The  Department  is  authorized  to  enter  into  contracts  and 
cooperative  agreements  with  the  United  States  and  to  engage  in  any 
activity  otherwise  authorized  by  law  to  identify,  investigate,  evaluate, 
and  clean  up  any  site  or  facility  covered  by  CERCLA/SARA  including 
but  not  limited  to  performing  preliminary  assessments,  site 
investigations,  remedial  investigations,  and  feasibility  studies; 
preparation  of  records  of  decision:  conducting  emergency  response, 
remedial,  and  removal  actions;  and  engaging  in  enforcement  activities 
in  accordance  with  the  provisions  of  CERCLA/SARA. 

(b)  The  Department  may  make  all  assurances  required  by  federal 
law  or  regulation  including  but  not  limited  to  assuring  that  the  State 
will  assume  responsibility  for  the  operation  and  maintenance  of  any 
remedial  action  for  the  anticipated  duration  of  the  remedial  action; 
assuring  that  the  State  will  provide  its  share  of  the  cost  of  any 
remedial  action  at  a  site  or  facility  which  was  privately  owned  or 
operated;  assuring  that  the  State  will  provide  its  share  of  the  cost  of 
any  removal,  remedial  planning,  and  remedial  action  at  a  site  or 
facility  owned  or  operated  by  the  State  or  a  political  subdivision  of  the 
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State;  assuring  the  availability  of  off-site  treatment,  storage,  or  disposal 
capacity  needed  to  effectuate  a  remedial  action;  assuring  that  the  State 
will  take  title  to,  acquire  an  interest  in,  or  accept  transfer  of  any 
interest  in  real  property  needed  to  effectuate  a  remedial  action; 
assuring  that  the  State  has  adequate  capacity  to  meet  the  assurances 
required  by  CERCLA/SARA  (42  U.S.C.  §  9604(b)(9));  assuring 
access  to  the  facility  and  any  adjacent  property  including  the  securing 
of  any  right-of-way  or  easement  needed  to  effectuate  a  remedial  action; 
and  assuring  that  the  State  will  satisfy  all  federal.  State,  and  local 
requirements  for  permits  and  approvals  necessary  to  effectuate  a 
remedial  action. 

(c)  Each  contract  entered  into  by  the  Department  under  this  section 
shall  stipulate  that  all  obligations  of  the  State  are  subject  to  the 
availability  of  funds.  Neither  this  section  nor  any  contract  entered 
into  under  authority  of  this  section  shall  be  construed  to  obligate  the 
General  Assembly  to  make  any  appropriation  to  implement  this  Part  or 
any  contract  entered  into  under  this  section.  The  Department  shall 
implement  this  Part  and  any  contract  entered  into  under  this  section 
from  funds  otherwise  available  or  appropriated  to  the  Department  for 
such  purpose." 

Sec.  11.     G.S.  146-22.1(14)  reads  as  rewritten: 

"(14)    Lands  necessary  for  the  construction  of  hazardous  waste 

facilities    as    defined    in    G.S.    130.166.16(5)    130A-290, 

inactive   hazardous   substance  or  waste  disposal   sites   as 

defined  in  G.S.  130A-310.  Superfund  sites  as  described  in 

G.S.      I30A-3I0.22,     and     lands     necessary     for     the 

construction    of   low-level    radioactive    waste    facilities    as 

defined  in  G.S.  104E-5(9b)  104E-5." 

Sec.  12.     The  Governor's  Waste  Management  Board  shall  study 

funding  mechanisms  for  the  Inactive  Hazardous  Sites  Program.    As  a 

part  of  its  study,  the  Board  shall  consider  funding  mechanisms  used 

for   similar   programs   in   other   states.      The  Board   shall   report   its 

findings    and    recommendations    to    the   General    Assembly   and    the 

Environmental    Review   Commission    on    or   before    I    March    1990. 

Notwithstanding   any    rule    or    resolution    to   the   contrary,    proposed 

legislation  to  implement  any  recommendation  of  the  Board  or  of  the 

Environmental  Review  Commission  regarding  the  Inactive  Hazardous 

Sites  Program   may  be  introduced  and  considered  during  the   1990 

Regular  Session  of  the  General  Assembly. 

Sec.  13.  This  act  shall  not  be  construed  to  invalidate  any  action 
taken  by  the  State  with  regard  to  the  administration  of  the  Superfund 
program  prior  to  the  effective  date  of  this  act. 

Sec.  14.  Section  1  of  this  act  shall  become  effective  30  June 
1989.    Sections  2  through  14  of  this  act  are  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989.  . 

H.B.  663  CHAPTER  287 

AN  ACT  TO  ALLOW  A  CURRENT  PHYSICAL  EXAMINATION 
TO  BE  USED  UPON  ADMISSION  TO  CERTAIN  TWENTY- 
FOUR  HOUR  FACILITIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  122C-2 11(d)  reads  as  rewritten: 
"(d)  Any  individual  who  voluntarily  seeks  admission  to  any  24-hour 
facility,  other  than  one  in  which  medical  care  is  an  integral  component 
of  the  treatment,  shall  have  a  medical  examination  within  30  days 
before  or  after  admission  if  it  is  reasonably  expected  that  he  will 
receive  treatment  for  more  than  30  days  or  shall  produce  a  current, 
valid  physical  examination  report,  signed  by  a  physician,  completed 
within  12  months  prior  to  the  current  admission.  When  applicable, 
this  examination  may  be  included  in  an  examination  conducted  to  meet 
the  requirements  of  G.S.  122C-223  or  G.S.  122C-232." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

HE.  670  CHAPTER  288 

AN  ACT  TO  PROVIDE  FOR  THE  ELECTION  OF  THE  ANSON 
COUNTY  BOARD  OF  EDUCATION  FROM  SEVEN  SINGLE- 
MEMBER  DISTRICTS.  WITH  TWO  AT-LARGE.  AND  TO 
MODIFY  THE  RULE  FOR  DETERMINING  THE  WINNER  OF 
THE  AT-LARGE  PRIMARIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  For  the  purpose  of  nominating  and  electing 
members  of  the  county  board  of  education.  Anson  County  is  divided 
into  seven  districts,  each  of  which  shall  nominate  and  elect  one 
member.  The  districts  shall  be  the  same  as  those  for  election  of  the 
Anson  County  Board  of  Commissioners  as  provided  by  Section  2  of 
Chapter  281.  Session  Laws  of  1987.  In  addition,  two  members  shall 
be  nominated  and  elected  at-large. 

Sec.  2.  The  qualified  voters  of  each  district  established  by  this 
act  shall  nominate  candidates  and  elect  a  member  who  resides  in  that 
district  for  the  seat  apportioned  to  that  district.  The  qualified  voters  of 
Anson    County   shall    nominate   candidates    and    elect    members    who 
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reside  in  Anson  County  for  tlie  seats  apportioned  to  tlie  county  at- 

large. 

Sec.  3.  (a)  In  1990  and  quadrennially  thereafter,  members 
shall  be  elected  from  Districts  1,  2.  3  and  5  for  four-year  terms,  and 
one  member  shall  be  elected  at-large  for  a  four-year  term. 

(b)  In  1992  and  quadrennially  thereafter,  members  shall  be 
elected  from  Districts  4.  6  and  7  for  four-year  terms,  and  one  member 
shall  be  elected  at-large  for  a  four-year  term. 

Sec.  4.  (a)  For  the  purpose  of  determining  the  manner  of 
filling  vacancies  on  the  Anson  County  Board  of  Education: 

(1)  Linda  Jones  or  her  successor,  whose  term  expires  on  the 
first  Monday  in  December  of  1992.  shall  be  a  member  at- 
large; 

(2)  Lee  Roy  Lookabill,  Jr..  whose  term  expires  on  the  first 
Monday  in  December  of  1990.  shall  be  a  member  at-large; 

(3)  Richard  Johnson,  whose  term  expires  on  the  first  Monday  in 
December  of  1990  shall  represent  District  I; 

(4)  Charles  Riddle,  whose  term  expires  on  the  first  Monday  in 
December  of  1990  shall  represent  District  2; 

(5)  Clayton  Bennett.  Jr..  whose  term  expires  on  the  first 
Monday  in  December  of  1990  shall  represent  District  3; 

(6)  Richard  Allen,  whose  term  expires  on  the  first  Monday  in 
December  of  1992  shall  represent  District  4; 

(7)  John  Capell,  whose  term  expires  on  the  first  Monday  in 
December  of  1990  shall  represent  District  5; 

(8)  Nat  White,  Jr.,  whose  term  expires  on  the  first  Monday  in 
December  of  1992  shall  represent  District  6;  and 

(9)  Melvin  Bell,  whose  term  expires  on  the  first  Monday  in 
December  of  1992  shall  represent  District  7. 

(b)  When  a  vacancy  occurs  on  any  district  seat,  the  person 
appointed  to  fill  the  vacancy  must  be  a  resident  of  that  district. 

Sec.  5.  (a)  Notwithstanding  G.S.  163-111.  the  results  of 
primary  elections  for  at-large  seats  on  the  Anson  County  Board  of 
Education  shall  be  determined  as  provided  by  this  section. 

(b)  Nominations  in  primary  elections  shall  be  determined  by  a 
substantial  plurality  of  the  votes  cast.  A  substantial  plurality  within  the 
meaning  of  this  section  shall  be  determined  as  follows:  If  a  nominee 
for  a  single  office  is  to  be  selected,  and  there  is  more  than  one  person 
seeking  nomination,  the  substantial  plurality  shall  be  ascertained  by 
multiplying  the  total  vote  cast  for  all  aspirants  by  forty  percent  (40%). 
Any  excess  of  the  sum  so  ascertained  shall  be  a  substantial  plurality, 
and  the  aspirant  who  obtains  a  substantial  plurality  shall  be  declared 
the  nominee. 

(c)  If  no  aspirant  receives  a  substantial  plurality  of  the  votes  cast. 
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the  aspirant  receiving  the  highest  number  of  votes  shall  be  declared 
nominated  by  the  Anson  Covmty  Board  of  Elections  unless  the  aspirant 
receiving  the  second  highest  number  of  votes  shall  request  a  second 
primary  in  accordance  with  the  provisions  of  G.S.  163-1  1 1(c).  In  the 
second  primary  only  the  hvo  aspirants  who  received  the  highest  and 
next  highest  number  of  votes  shall  be  voted  for. 

(d)  In  the  event  one  candidate  receives  the  highest  number  of 
votes  cast  in  a  first  primary,  but  short  of  a  substantial  plurality,  and 
two  or  more  of  the  other  candidates  receive  the  second  highest  number 
of  votes  cast  in  an  equal  number,  the  Anson  County  Board  of 
Elections  shall  declare  the  candidate  having  the  highest  vote  to  be  the 
party  nominee,  unless  all  but  one  of  the  tied  candidates  give  written 
notice  of  withdrawal  to  the  proper  board  of  elections  within  three  days 
after  the  result  of  the  first  primary  has  been  officially  declared.  If  all 
but  one  of  the  tied  candidates  withdraw  within  the  prescribed  three-day 
period,  and  the  remaining  candidate  demands  a  second  primary  in 
accordance  with  the  provisions  of  G.S.  163-1 11(c).  a  second  primary 
shall  be  held  betM'een  the  candidate  who  received  the  highest  vote  and 
the  remaining  candidate  who  received  the  second  highest  vote. 

Sec.  6.  The  provisions  of  Chapter  261.  Session  Laws  of  1967, 
as  amended,  which  were  in  effect  at  the  time  of  ratification  of  this  act, 
and  which  do  not  conflict  with  this  act.  are  not  affected  by  this  act. 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  671  CHAPTER  289  r' 

AN  ACT  TO  ALLOW  MONTGOMERY  COUNTY  TO  ESTABLISH 
VOTING  PRECINCTS  DURING  1989  WITHOUT  REGARD  TO 
TOWNSHIP  BOUNDARIES. 

The  General  Assembly  of  North  Carolina  enacts:  •      m- 

Section  1.  Notwithstanding  the  provisions  of  G.S.  163-128,  a 
county  board  of  elections  may  divide  a  county  into  precincts  for  the 
purpose  of  voting  without  regard  to  township  boundaries. 

Sec.  2.     This  act  applies  to  Montgomery  Countv  only. 

Sec.  3.  This  act  is  effective  upon  ratification.  This  act  expires 
January  1,  1990;  provided,  however,  that  any  precinct  changes  made 
pursuant  to  this  act  shall  remain  effective. 

In  the  General  Assemblv  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989.        ^ 
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H.B.  726  CHAPTER  290 

AN  ACT  TO  MAKE  TECHNICAL  AMENDMENTS  TO  THE 
LAWS  CONCERNING  BENEFITS  TO  PRIVATE  PERSONS 
ASSISTING  LAW-ENFORCEMENT  OFFICERS, 

INVOLUNTARY  COMMITMENT  PROCEDURES.  PROOF  OF 
PRIOR  MOTOR  VEHICLE  CONVICTIONS,  AND 
COLLATERAL  ATTACKS  ON  CONVICTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  15A-405  reads  as  rewritten: 
"  §  I5A-405.  Assistance  to  law-enforcement  officers  by  private  persons  to 
effect  arrest  or  prevent  escape:  benefits  for  private  persons. 

(a)  Assistance  upon  Request;  Authority.  —  Private  persons  may 
assist  law-enforcement  officers  in  effecting  arrests  and  preventing 
escapes  from  custody  when  requested  to  do  so  by  the  officer.  When  so 
requested,  a  private  person  has  the  same  authority  to  effect  an  arrest 
or  prevent  escape  from  custody  as  the  officer  making  the  request.  He 
does  not  incur  civil  or  criminal  liability  for  an  invalid  arrest  unless  he 
knows  the  arrest  to  be  invalid.  Nothing  in  this  subsection  constitutes 
justification  for  willful,  malicious  or  criminally  negligent  conduct  by 
such  person  which  injures  or  endangers  any  person  or  property,  nor 
shall  it  be  construed  to  excuse  or  justify  the  use  of  unreasonable  or 
excessive  force. 

(b)  Benefits  to  Private  Persons.  —  A  private  person  assisting  a 
law-enforcement  officer  pursuant  to  subsection  (a)  is: 

-(4-^ — To  be  treated  as  a  citizen  duly  deputized  as  a  deput>'  by  a 
sheriff  or  other  law-enforcement  officer  in  an  emergency  for 
■tb€ — purposes — oi — GxS, — 143-I66(m) — (Law.Enforcement 
Officers'  Benefit  and  Retirement  Fund); 

(2)  Entitled  to  the  same  benefits  as  a  'law-enforcement  officer' 
as  that  term  is  defined  in  G.S.  143-166. 2(d) 
(Law-Enforcement  Officers'.  Firemen's  and  Rescue  Squad 
Workers'  Death  Benefit  Act);  and 

(3)  To  be  treated  as  an  employee  of  the  employer  of  the 
law-enforcement  officer  within  the  meaning  of  G.S.  97-2(2) 
(Workers'  Compensation  Act). 

The  Governor  and  the  Council  of  State  are  authorized  to  allocate  funds 
from  the  Contingency  and  Emergency  Fund  for  the  payment  of 
benefits  under  subdivisions  (1)  and  subdivision  (3)  when  no  other 
source  is  available  for  the  payment  of  such  benefits  and  when  they 
determine  that  such  allocation  is  necessary  and  appropriate." 

Sec.  2.     G.S.  15A-534.I  reads  as  rewritten: 
"§  15A-534.I.  Crimes  of  domestic  violence:  bail  and  pretrial  release. 
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In  all  cases  in  which  the  defendant  is  charged  with  assault  on  or 
communicating  a  threat  to  a  spouse  or  former  spouse  or  a  person 
with  whom  the  defendant  lives  or  has  lived  as  if  married,  with 
domestic  criminal  trespass,  or  with  violation  of  an  order  entered 
pursuant  to  Chapter  50B,  Domestic  Violence,  of  the  General  Statutes, 
the  following  provisions  shall  apply  in  addition  to  the  provisions  of 
G.S.  15A-534: 

(1)  Upon  a  determination  by  the  judicial  official  that  the 
immediate  release  of  the  defendant  will  pose  a  danger  of 
injury  to  the  alleged  victim  or  to  any  other  person  or  is 
likely  to  result  in  intimidation  of  the  alleged  victim  and  upon 
a  determination  that  the  execution  of  an  appearance  bond  as 
required  by  G.S.  15A-534  will  not  reasonably  assure  that 
such  injury  or  intimidation  will  not  occur,  a  judicial  official 
may  retain  the  defendant  in  custody  for  a  reasonable  period 
of  time  while  determining  the  conditions  of  pretrial  release. 

(2)  A  judicial  official  may  impose  the  following  conditions  on 
pretrial  release: 

a.  That  the  defendant  stay  away  from  the  home,  school, 
business  or  place  of  employment  of  the  alleged  victim; 

b.  That  the  defendant  refrain  from  assaulting,  beating, 
molesting,  or  wounding  the  alleged  victim; 

c.  That  the  defendant  refrain  from  removing,  damaging  or 
injuring  specifically  identified  property; 

d.  That  the  defendant  may  visit  his  or  her  child  or  children 
at  times  and  places  provided  by  the  terms  of  any  existing 
order  entered  by  a  judge. 

The  conditions  set  forth  above  may  be  imposed  in  addition  to 
requiring  that  the  defendant  execute  a  secured  appearance 
bond. 

(3)  Should  the  defendant  be  -afi — inebriate, — mentally — vti — of 
imminently  dangerous  to  himself  or  others  the  provisions  of 
Article  5A  of  Chapter  122  'Involuntary  Commitment'  shall 
apply  mentally  ill  and  dangerous  to  himself  or  others  or  a 
substance  abuser  and  dangerous  to  himself  or  others,  the 
provisions  of  Article  5  of  Chapter  122C  of  the  General 
Statutes  shall  apply." 

Sec.  3.  G.S.  15A-924(d)  reads  as  rewritten: 
"(d)  In  alleging  and  proving  a  prior  conviction,  it  is  sufficient  to 
state  that  the  defendant  was  at  a  certain  time  and  place  convicted  of  the 
previous  offense,  without  otherwise  fully  alleging  all  the  elements.  A 
duly  certified  transcript  of  the  lecord  of  a  prior  conviction  is.  upon 
proof  of  the  identity  of  the  person  of  the  defendant,  sufficient  evidence 
of  a   prior   conviction.    If  the   surname   of  a   defendant  charged    is 
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identical  to  the  surname  of  a  defendant  previously  convicted  and  there 
is  identity  with  respect  to  one  given  name,  or  two  initials,  or  two 
initials  corresponding  with  the  first  letters  of  given  names,  between  the 
two  defendants,  and  there  is  no  evidence  that  would  indicate  the  two 
defendants  are  not  one  and  the  same,  the  identity  of  name  is  prima 
facie  evidence  that  the  two  defendants  are  the  same  person.  Proof  of 
previous  convictions  under  G.S.  20-138  and  20" 1 39  may  be  made  in 
accordance  with  G.S.  8-35.1." 

Sec.  4.     G.S.  I5A-I027  reads  as  rewritten: 
"§  I5A-I027.  Limilalion  on  collateral  attack  oil  coiivicfion. 

Noncompliance  with  the  procedures  of  this  Article  may  not  be  a 
basis  for  review  of  a  conviction  after  the  appeal  period  for  the 
conviction  has  expired,  unless  the  review  is  expressly  authorized  by 
G.S.  15-217.  expired." 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  763  CHAPTER  291 

AN  ACT  TO  CHANGE  THE  MANNER  OF  ELECTING  THE 
LENOIR  COUNTY  BOARD  OF  COMMISSIONERS  SO  AS  TO 
IMPLEMENT  A  FEDERAL  COURT  ORDER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Effective  on  the  first  Monday  in  December  of  1988, 
the  Lenoir  County  Board  of  County  Commissioners  shall  consist  of 
seven  members.  Five  members  shall  be  elected  from  single-member 
election  districts  and  two  members  shall  be  elected  at  large. 

Sec.  2.  The  five  single-member  election  districts  shall  be 
composed  of  the  following  precincts: 

(1)  District   1    -  Woodington.  Pink  Hill    1    &  2.  Trent  1   &  2, 
Moseley  Hall,  and  Southwest. 

(2)  District   2    -    Falling   Creek.    Institute,    the   part   of  Neuse 
Precinct  west  of  N.  C.  11,  Kinston  3,  and  Kinston  5. 

(3)  District    3    -    Contentnea    Neck,    Vance,    Kinston    4,    and 
Kinston  9. 

■    (4)    District  4  -  Kinston    1,  Kinston  2,  and  the  part  of  Neuse 
Precinct  east  of  N.  C.  11. 
(5)    District  5  -  Kinston  6,  Kinston  7.  Kinston  8.  and  Sandhill. 
Sec.  3.     All  members  shall  be  elected  for  four-year  terms. 
Sec.  4.     The    qualified    voters    of    each    district    shall    elect    a 
member  who  resides  in  the  district  for  each  of  the  five  district  seats; 
and  the  qualified  voters  of  the  entire  county  shall  elect  the  two  at-large 
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members.  '      >b; 

Sec.  5.  In  1992  and  every  four  years  thereafter,  commissioners 
shall  be  elected  in  Districts  3  and  4  and  for  the  two  at-large  seats,  all 
for  four-year  terms.  In  1990  and  every  four  years  thereafter, 
commissioners  shall  be  elected  in  Districts  1.2,  and  5  for  four-year 
terms. 

Sec.  6.  Commissioners  elected  in  1986  under  the  prior  system 
shall  serve  out  their  full  four-year  terms,  expiring  in  1990. 

Sec.  7.  (a)  G.S.  163-1 1 1(a)(2)  which  requires  a  majority  of 
votes  cast  for  election  in  primary  elections  is  modified  as  follows: 

(1)  In  the  election  of  the  two  at-large  seats  only,  the  first 
sentence  of  G.S.  163-1 11(a)(2)  is  modified  by  deleting  the 
words  at  the  end  of  the  sentence  "by  dividing  the  result  by 
two"  and  inserting  the  words  "by  multiplying  the  result  by 
forty  percent  (40%)".  (For  a  simplified  calculation  of  the 
majority  vote  figure  required,  it  should  be  noted  that  just  as 
the  majority  required  in  a  fifty  percent  (50%)  system  will 
always  be  twenty-five  percent  (25%)  of  total  votes  cast,  the 
majority  required  by  this  forty  percent  (40%)  system  will 
always  be  twenty  percent  (20%)  of  total  votes  cast,  where 
only  two  seats  are  being  filled.) 

(2)  In  the  election  of  the  five  district  seats,  the  majority 
requirement  of  G.S.  163-1 1 1(a)(2)  shall  continue 
unchanged. 

(b)    This  section  applies  only  to  Lenoir  County. 

Sec.  8.  The  purpose  of  this  legislation  is  to  codify  without 
change  the  court  order  of  the  United  States  District  Court  for  the 
Eastern  District  of  North  Carolina  dated  December  23.  1987,  in 
United  Stales  of  America  v.  Lenoir  County,  Nortli  Carolina:  el  al.  (No. 
87-105-CIV-84). 

Sec.  9.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  769  CHAPTER  292 

AN  ACT  CODIFYING  THE  NEW  METHOD  OF  ELECTION  FOR 
THE  GRANVILLE  COUNTY  BOARD  OF  EDUCATION 
ORDERED  BY  THE  UNITED  STATES  DISTRICT  COURT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Following  the  1989  special  election  ordered  by  the 
United  States  District  Court  for  the  Eastern  District  of  North  Carolina, 
the    Granville    County    Board    of    Education    shall    consist    of   seven 
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members.  One  member  shall  be  elected  from  each  of  the  seven 
districts  described  in  Section  10.  according  to  the  schedule  in  Sections 
3,  4,  5  and  8.  Only  voters  residing  in  a  district  may  vote  in  the 
elections  for  that  district,  and  only  persons  residing  in  a  district  may 
be  candidates  for  or  serve  as  the  Board  of  Education  member  for  that 
district.  Except  as  provided  below,  all  members  shall  serve  six-year 
terms,  elections  shall  be  held  in  even-numbered  years  at  the  same 
time  as  primaries  for  county  offices,  and  newly  elected  board  members 
shall  take  office  at  the  time  set  by  State  law. 

Sec.  2.  Elections  for  the  Board  of  Education  shall  continue  to 
be  nonpartisan.  To  be  elected,  a  candidate  must  receive  a  majority  of 
the  votes  cast  in  the  district.  If  no  candidate  receives  a  majority  of  the 
votes  cast,  the  candidate  receiving  the  second  highest  number  of  votes 
in  the  district  shall  be  entitled  to  request  a  run-off  according  to  the 
provisions  of  State  law.  The  run-off  shall  be  held  at  the  same  time  as 
the  second  primary  for  county  offices. 

Sec.  3.  In  the  1989  special  election  one  board  member  each 
will  be  elected  from  Districts  3  and  4.  The  members  elected  from 
these  districts  in  1989  will  serve  terms  to  expire  in  1994. 

Sec.  4.  In  the  1989  special  election  one  board  member  also  will 
be  elected  from  District  6.  The  member  elected  from  that  district  will 
serve  a  term  to  expire  in  1990. 

Sec.  5.  In  the  1989  special  election  one  board  member  also  will 
be  elected  from  District  7.  The  member  elected  from  that  district  will 
serve  a  term  to  expire  in  1992. 

Sec.  6.  Following  the  1989  special  election,  incumbent  board 
member  Clark  shall  be  designated  as  the  board  member  representing 
District  I  until  1990.  when  her  term  shall  expire;  incumbent  board 
member  Lumpkins  shall  be  designated  as  the  board  member 
representing  District  2  until  his  term  expires  in  1990;  and  incumbent 
board  member  Land  shall  be  designated  as  the  board  member 
representing  District  5  until  his  term  expires  in  1992. 

Sec.  7.  The  terms  of  incumbent  board  members  Cox.  Lemons. 
Hancock  and  Young  shall  all  expire  in  1989  as  the  new  members 
elected  in  the  special  election  take  office. 

Sec.  8.  In  1990  and  every  six  years  thereafter  board  members 
shall  be  elected  from  Districts  1.  2  and  6.  In  1992  and  every  six 
years  thereafter  board  members  shall  be  elected  from  Districts  5  and 
7.  In  1994  and  every  six  years  thereafter  board  members  shall  be 
elected  from  Districts  3  and  4. 

Sec.  9.  Any  vacancy  on  the  Board  of  Education  shall  be  filled 
by  a  person  appointed  by  the  remaining  members  of  the  board.  The 
person  appointed  to  fill  the  vacancy  must  reside  in  the  same  district  as 
the  departing  member. 
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Sec.  10.     The  seven  election  districts  are: 

(1)  Districi  J  -  All  of  Oak  Hill  Township,  all  of  Walnut  Grove 
Township,  the  portion  of  Tally  Ho  Township  lying  north  of 
State  Road  1139,  and  the  portion  of  Sassafras  Fork 
Township  lying  south  of  State  Road  1430  and  west  of 
Highway  15  outside  Stovall  (1980  Census  Enumeration 
District  376U). 

(2)  District  2  —  Those  portions  of  Salem  Township.  Sassafras 
Fork  Township  and  Oxford  Township  lying  within  the  area 
beginning  at  the  intersection  of  the  northwest  corner  of 
Sassafras  Fork  Township  and  the  North  Carolina  State 
boundary,  and  moving  in  a  clockwise  direction  east  along 
the  North  Carolina  State  boundary  to  the  northeast  corner  of 
Sassafras  Fork  Township,  then  southwest  and  south  along 
the  Vance  County  boundary  to  the  intersection  of  the 
southeast  corner  of  Oxford  Township  and  the  northeast 
corner  of  Fishing  Creek  Township,  then  west  along  the 
Oxford  Township  boundary  to  the  boundary  of  the  City  of 
Oxford,  then  south  along  the  boundary  of  the  City  of  Oxford 
to  Henderson  Street  (State  Road  1602).  then  west  and 
southwest  along  Henderson  Street  to  Front  Street,  then  west 
and  southwest  along  Front  Street  to  Linden  Avenue,  then 
northwest  along  Linden  Avenue  to  Hillsboro  Street,  then 
northeast  along  Hillsboro  Street  and  Williamsboro  Street  to  a 
point  200  feet  southwest  of  the  intersection  of  the  southeast 
corner  of  Pine  Cone  Drive  and  Williamsboro  Street,  then 
northwest  then  northeast  then  southeast  along  a  line  parallel 
to  and  200  feet  from  Pine  Cone  Drive  (encircling  Pine  Cone 
Drive  to  include  all  the  homes  on  that  street  within  this 
districO  until  intersecting  with  State  Road  1522  at  a  point 
directly  east  of  the  northeastern  corner  of  Pine  Cone  Drive, 
then  northeast  along  State  Road  1522  to  the  boundary 
between  Oxford  Township  and  Salem  Township,  then 
northwest  and  north  along  the  Oxford  Township  boundary  to 
Highway  15.  then  north  along  Highway  15  to  the  boundary 
of  the  Town  of  Stovall.  then  northwest  along  the  boundary  of 
the  Town  of  Stovall  to  State  Road  1430,  and  then  west  along 
State  Road  1430  to  the  western  boundary  of  Sassafras  Fork 
Township,  then  north  along  the  western  boundary  of 
Sassafras  Fork  Township  to  the  North  Carolina  State 
boundary. 

(3)  District  3  --  Those  portions  of  Oxford  Township  and  Fishing 
Creek  Township  lying  within  the  area  beginning  in  the  City 
of  Oxford  at  the  intersection  of  Hillsboro  Street  and  Linden 
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Avenue,  and  moving  in  a  counterclockwise  direction 
nortiieast  along  Hillsboro  Street  and  Williamsboro  Street  to  a 
point  200  feet  southwest  of  the  intersection  of  the  southeast 
corner  of  Pine  Cone  Drive  and  Williamsboro  Street,  then 
northwest  then  northeast  then  southeast  along  a  line  parallel 
to  and  200  feet  from  Pine  Cone  Drive  (encircling  Pine  Cone 
Drive  to  exclude  all  homes  on  that  street  from  this  district) 
until  intersecting  with  State  Road  1522  directly  east  of  the 
northeastern  corner  of  Pine  Cone  Drive,  then  northeast 
along  State  Road  1522  to  the  boundary  between  Oxford 
Township  and  Salem  Township,  then  northwest  and  north 
along  the  Oxford  Township  boundary  to  Highway  15,  then 
north  along  Highway  15  to  the  northeast  corner  of  Oxford 
Township,  then  west  along  the  Oxford  Township  boundary 
to  the  northwest  corner  of  Oxford  Township,  then  south 
along  the  Oxford  Township  boundary  to  the  southwest 
corner  of  Oxford  Township,  then  east  along  the  Oxford 
Township  boundary  to  the  City  of  Oxford,  then  south  along 
the  boundary  of  the  City  of  Oxford  to  Hillsboro  Street,  then 
northeast  along  Hillsboro  Street  to  the  intersection  of 
Hillsboro  Street  and  Linden  Avenue. 

(4)  District  4  —  Those  portions  of  Oxford  Township  and  Fishing 
Creek  Township  lying  within  the  area  beginning  at  the 
intersection  of  Hillsboro  Street  and  the  western  boundary  of 
the  City  of  Oxford,  and  moving  in  a  clockwise  direction 
northeast  along  Hillsboro  Street  to  Linden  Avenue,  then 
south  along  Linden  Avenue  to  Front  Street,  then  east  along 
Front  Street  to  Henderson  Street,  then  east  along  Henderson 
Street  (State  Road  1602)  to  the  Fishing  Creek  Township 
boundary,  then  north  and  east  along  the  Fishing  Creek 
Township  boundary  to  the  Vance  County  boundary,  then 
south  along  the  Vance  County  boundary  to  State  Road  1620, 
then  west  along  State  Road  1620  to  State  Road  1619,  then 
northwest  along  State  Road  1619  to  State  Road  1622,  then 
north  along  State  Road  1622  to  State  Road  1643,  then  west 
along  State  Road  1643  to  Highway  96,  then  north  along 
Highway  96  to  the  southern  boundary  of  the  City  of  Oxford, 
then  northwest  along  the  boundary  of  the  City  of  Oxford  to 
Hillsboro  Street. 

(5)  District  5  -  Those  portions  of  Tally  Ho  Township.  Fishing 
Creek  Township  and  Brassfield  Township  lying  within  the 
area  beginning  at  the  intersection  of  State  Road  1 139  and  the 
Person  County  boundary,  and  moving  in  a  clockwise 
direction  northeast  along  State  Road   1 1 39  to  the  northwest 
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corner  of  Fishing  Creek  Township  and  the  southwest  corner 
of  Oxford  Township,  then  east  along  the  Fishing  Creek 
Township  boundary  to  the  western  boundary  of  the  City  of 
Oxford,  then  east  and  southeast  along  the  boundary  of  the 
City  of  Oxford  to  the  intersection  of  Highway  96  and 
Interstate  Highway  85,  then  south  along  Highway  96  to  State 
Road  1643,  then  east  along  State  Road  1643  to  State  Road 
1622,  then  south  along  State  Road  1622  to  State  Road  1619, 
then  southeast  along  State  Road  1619  to  State  Road  1620, 
then  east  along  State  Road  1620  to  the  Vance  County 
boundary,  then  south  along  the  Vance  County  boundary  to 
Highway  56,  then  west  along  Highway  56  to  State  Road 
1636,  then  north  along  State  Road  1636  to  State  Road  1 129, 
then  west  along  State  Road  1 129  to  the  Dutchville  Township 
boundary,  then  north  and  west  along  the  Dutchville 
Township  boundary  to  the  Durham  County  boundary,  then 
north  along  the  Durham  and  Person  County  boundary  to 
State  Road  1139. 

(6)  Disirici  6  —  All  of  Dutchville  Township  lying  east  of 
Interstate  Highway  85.  and  the  portion  of  Brassfieid 
Township  lying  south  of  the  line  beginning  at  the 
intersection  of  State  Road  1129  and  the  Dutchville/Brassfield 
Township  boundary,  then  east  along  State  Road  1129  to 
State  Road  1636.  then  south  along  State  Road  1636  to 
Highway  56,  then  east  along  Highway  56  to  the  Franklin 
County  boundary. 

(7)  Disirici  7  —  All  of  Dutchville  Township  lying  west  of 
Interstate  85. 

Sec.  11.  Following  the  1990  census  and  any  subsequent  federal 
census,  the  election  districts  described  above  may  be  altered  as 
necessary  to  comply  with  the  requirements  of  equal  representation. 
Any  such  changes  shall  also  comply  with  the  Voting  Rights  Act  of 
1965. 

Sec.  12.  Sections  2  through  6  of  Chapter  775  of  the  Session 
Laws  of  1961.  those  sections  being  the  election  provisions  of  the  act 
merging  the  Granville  County  and  Oxford  school  systems,  are 
repealed. 

Sec.  13.  This  act  is  intended  to  codify  without  change  the  new 
election  method  ordered  for  the  Granville  County  Board  of  Education 
by  the  United  States  District  Court  for  the  Eastern  District  of  North 
Carolina  in  United  Stales  v.  Granville  County  Board  of  Education,  et  al.. 
No.  87-353-CIV-5  (February  17.  1989)."  In  compliance  with  the 
court's  order  in  that  case,  the  1989  special  election  is  being  held  on 
April  1 1,  1989;  the  run-offs.  if  needed,  on  May  2.  1989:  and  the  new 
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board  members  will  take  office  at  the  first  board  meeting  in  June 
1989. 

Sec.  14.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  770  CHAPTER  293 

AN  ACT  CODIFYING  THE  NEW  METHOD  OF  ELECTION  FOR 
THE  GRANVILLE  COUNTY  BOARD  OF  COMMISSIONERS 
ORDERED  BY  THE  UNITED  STATES  DISTRICT  COURT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Following  the  1989  special  election  ordered  by  the 
United  States  District  Court  for  the  Eastern  District  of  North  Carolina, 
the  Granville  County  Board  of  Commissioners  shall  be  enlarged  from 
five  to  seven  members.  One  commissioner  shall  be  elected  from  each 
of  the  seven  districts  described  in  Section  6,  according  to  the  schedule 
in  Sections  3.  4  and  5.  Only  voters  residing  in  a  district  may  vote  in 
the  primaries  and  elections  for  that  district,  and  only  persons  residing 
in  a  district  may  be  candidates  for  or  serve  as  commissioner  for  that 
district.  Except  as  provided  below,  all  commissioners  shall  serve  four- 
year  terms.  Primaries  and  elections  for  the  Board  of  Commissioners 
shall  be  conducted  according  to  general  State  law. 

Sec.  2.  The  commissioners  elected  in  1984  and  1986  are 
entitled  to  serve  the  remainder  of  the  terms  for  which  they  were 
elected.  Because  the  regularly  scheduled  1988  election  was  enjoined, 
the  commissioners  elected  in  1984  shall  continue  to  hold  over  until 
the  new  commissioners  elected  in  the  1989  special  election  take  office. 
Those  commissioners  are  J.  David  Brooks.  L.  Sam  Daniel,  and 
Samuel  W.  Daniel.  The  two  commissioners  elected  in  1986,  W.  E. 
Averette  and  R.  Wayne  Newton,  shall  serve  until  their  terms  expire  in 
1990  and  the  new  commissioners  elected  in  that  year  take  office. 
Following  the  1989  special  election,  W.  E.  Averette  shall  be 
designated  as  the  commissioner  representing  the  Brassfield/Dutchville 
East  of  1-85  District  and  R.  Wayne  Newton  as  the  commissioner 
representing  the  Sassafras  Fork/Salem/East  Oxford  District. 

Sec.  3.  In  the  1989  special  election  one  commissioner  each  will 
be  elected  from  the  following  districts: 

South  Oxford/Fishing  Creek 

Oxford/North  Oxford 

Oak  Hill/Walnut  Grove/Tally  Ho/Sassafras  Fork 

Tally  Ho/Brassfield/Fishing  Creek. 
The  commissioners  elected  from   these  districts   in    1989  will   serve 
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terms  to  expire  in  1992.  Their  successors  shall  be  elected  in  1992 
and  every  four  years  thereafter  at  the  time  set  by  general  State  law. 

Sec.  4.  In  the  1989  special  election  one  commissioner  also  will 
be  elected  from  the  Dutchville  West  of  1-85  District.  The 
commissioner  elected  from  that  district  will  serve  a  term  to  expire  in 
1990.  The  successor  to  that  seat  shall  be  elected  in  1990  and  every 
four  years  thereafter  at  the  time  set  by  general  State  law. 

Sec.  5.  In  1990  and  every  four  years  thereafter,  in  addition  to 
the  election  for  the  Dutchville  West  of  1-85  District,  one 
commissioner  each  shall  be  elected  from  the  following  districts: 

Sassafras  Fork/Salem/East  Oxford  ,v  :-,       , 

Brassfield/Dutchville  East  of  1-85. 

Sec.  6.     The  seven  election  districts  are: 

(1)  Oak  Hill/Walnut  Grove/Tally  Ho/Sassafras  Fork  District.  —  All 
of  Oak  Hill  Township,  all  of  Walnut  Grove  Township,  the 
portion  of  Tally  Ho  Township  lying  north  of  State  Road 
1139,  and  the  portion  of  Sassafras  Fork  Township  lying 
south  of  State  Road  1430  and  west  of  Highway  15  outside 
Stovall  (1980  Census  Enumeration  District  376U). 

(2)  Sassafras  Fork/Salem/East  Oxford  District.  —  Those  portions 
of  Salem  Township.  Sassafras  Fork  Township  and  Oxford 
Township  lying  within  the  area  beginning  at  the  intersection 
of  the  northwest  corner  of  Sassafras  Fork  Township  and  the 
North  Carolina  State  boundary,  and  moving  in  a  clockwise 
direction  east  along  the  North  Carolina  State  boundary  to  the 
northeast  corner  of  Sassafras  Fork  Township,  then  southwest 
and  south  along  the  Vance  County  boundary  to  the 
intersection  of  the  southeast  corner  of  Oxford  Township  and 
the  northeast  corner  of  Fish-ng  Creek  Township,  then  west 
along  the  Oxford  Township  boundary  to  the  boundary  of  the 

-j  City  of  Oxford,  then  south  along  the  boundary  of  the  City  of 

Oxford  to  Henderson  Street  (State  Road  1602).  then  west 
along  Henderson  Street  to  Front  Street,  then  southwest  along 
Front  Street  to  Hancock  Street,  then  south  along  Hancock 
Street  to  a  point  where  Mimosa  Street  would  intersect  with 
Hancock  Street  if  extended,  then  southwest  to  and  along 
Mimosa  Street  to  its  intersection  with  Linden  Avenue,  then 
northwest  along  Linden  Avenue  to  Hillsboro  Street,  then 
northeast  along  Hillsboro  Street  to  College  Street,  then  north 
along  College  Street  to  Forest  Avenue,  then  east  along 
Forest  Avenue  to  Lanier  Street,  then  south  along  Lanier 
Street  to  Williamsboro  Street,  then  east  and  southeast  along 
Williamsboro  Street  (Highway  158)  to  the  boundary  between 
Oxford  Township  and  Salem  Township,  then  northwest  and 
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north  along  the  Oxford  Township  boundary  to  Highway  15. 

then  north  along  Highway  15  to  the  boundary  of  the  Town 

■   of  Stovall,  then  northwest  along  the  boundary  of  the  Town  of 

Stovall  to  State  Road  1430.  and  then  west  along  State  Road 

1430  to  the  western  boundary  of  Sassafras  Fork  Township, 

i  -  '    then  north  along  the  western   boundary  of  Sassafras  Fork 

I  Township  to  the  North  Carolina  State  boundary. 

I  (3)     Oxford/North   Oxford  Dislricl.    -   Those   portions   of  Oxford 

Township  and  Fishing  Creek  Township  lying  within  the  area 

I  ■  beginning    in    the    City    of   Oxford    at    the    intersection    of 

\  Hillsboro    Street    and    Linden    Avenue,    and    moving    in    a 

i  counterclockwise  direction   northeast  along  Hillsboro  Street 

[  to  College  Street,  then  north  along  College  Street  to  Forest 

\  Avenue,   then  east  along  Forest  Avenue  to  Lanier  Street, 

■  then  south  along  Lanier  Street  to  Williamsboro  Street,  then 

I  .  east  and  southeast  along  Williamsboro  Street  (Highway  158) 

;  to    the    boundary    between    Oxford    Township    and    Salem 

I  Township,    then    northwest    and    north    along    the    Oxford 

i  Township    boundary    to    Highway     15.    then    north    along 

'  Highway   15  to  the  northeast  corner  of  Oxford  Township, 

r  then    west    along    the    Oxford    Township    boundary    to    the 

I  ,  •    northwest  corner  of  Oxford  Township,  then  south  along  the 

1  :     '         Oxford    Township    boundary    to    the    southwest    corner    of 

'  Oxford    Township,    then    east   along   the   Oxford   Township 

I  boundary    to    the    City    of   Oxford,    then    south    along    the 

'  ■:  boundary  of  the  City  of  Oxford  to  Hillsboro  Street,   then 

.    northeast    along    Hillsboro    Street    to    the    intersection    of 

Hillsboro  Street  and  Linden  Avenue. 

(4)    South   Oxford/Fishing   Creek   District.    —   Those   portions   of 

i'  Oxford  Township  and  Fishing  Creek  Township  lying  within 

the  area  beginning  at  the  intersection  of  Hillsboro  Street  and 

the  western  boundary  of  the  City  of  Oxford,  and  moving  in  a 

clockwise    direction     northeast    along    Hillsboro    Street    to 

Linden  Avenue,  then  south  along  Linden  Avenue  to  Mimosa 

Street,    then   east   along   Mimosa   Street   and   along   a   line 

following  the  same  direction  as  Mimosa  Street  to  Hancock 

Street,  then  north  along  Hancock  Street  to  Front  Street,  then 

east  along  Front  Street  to  Henderson  Street,  then  east  along 

.  Henderson   Street  (State  Road    1602)  to  the  Fishing  Creek 

Township  boundary,  then  north  and  east  along  the  Fishing 

Creek  Township  boundary  to  the  Vance  County  boundary. 

';  then  south  along  the  Vance  County  boundary  to  State  Road 

;  1620,  then  west  along  State  Road  1620  to  State  Road  1619. 

;  then  northwest  along  State  Road   1619  to  State  Road   1622. 
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then  north  along  State  Road  1622  to  State  Road  1643.  then 
.  :r  west  along  State  Road  1643  to  Highway  96,  then  north  along 

Highway  96  to  the  southern  boundary  of  the  City  of  Oxford, 
then  northwest  along  the  boundary  of  the  City  of  Oxford  to 
Hillsboro  Street. 

(5)  Tally  Ho/Brassj'ield/Fishing  Creek  District.  —  Those  portions 
of  Tally  Ho  Township,  Fishing  Creek  Township  and 
Brassfield  Township  lying  within  the  area  beginning  at  the 
intersection  of  State  Road  1139  and  the  Person  County 
boundary,   and   moving   in   a  clockwise  direction   northeast 

V  along  State  Road  1 139  to  the  northwest  corner  of  Fishing 
Creek  Township  and  the  southwest  corner  of  Oxford 
Township,    then    east   along   the   Fishing   Creek   Township 

;j  boundary  to  the  western  boundary  of  the  City  of  Oxford, 

,    ;  then  east  and  southeast  along  the  boundary  of  the  City  of 

Oxford  to  the  intersection  of  Highway  96  and  Interstate 
Highway  85,  then  south  along  Highway  96  to  State  Road 
1643,  then  east  along  State  Road  1643  to  State  Road  1622, 
then  south  along  State  Road  1622  to  State  Road  1619,  then 

.,  southeast  along  State  Road   1619  to  State  Road   1620.  then 

east  along  State  Road  1620  to  the  Vance  County  boundary, 
then  south  along  the  Vance  County  boundary  to  Highway 
56,  then  west  along  Highway  56  to  State  Road  1636,  then 
north  along  State  Road  1636  to  State  Road  1129,  then  west 
along  State  Road  1 129  to  the  Dutchville  Township  boundary, 
then  north  and  west  along  the  Dutchville  Township  boundary 
to  the  Durham  County  boundary,  then  north  along  the 
Durham  and  Person  County  boundary  to  State  Road  1 139. 

(6)  Brassfield/Dutchville  East  on  1-85  District.  -  All  of  Dutchville 
Township    lying   east   of  Interstate   Highway    85,    and   the 

.^.  portion    of   Brassfield    Township    lying    south    of   the    line 

^  beginning  at  the  intersection  of  State  Road    1129  and  the 

Dutchville/Brassfield  Township  boundary,  then  east  along 
State  Road  1129  to  State  Road  1636,  then  south  along  State 
Road  1636  to  Highway  56.  then  east  along  Highway  56  to 
the  Franklin  County  boundary. 

(7)  Dutchville  West  of  1-85  District.  -  All  of  Dutchville 
Township  lying  west  of  Interstate  85. 

Sec.  7.  Following  the  1990  census  and  any  subsequent  federal 
census,  the  election  districts  described  above  may  be  altered  as 
necessary  to  comply  with  the  requirements  of  equal  representation. 
Any  such  changes  shall  also  comply  with  the  Voting  Rights  Act  of 
1965. 

Sec.  8.     The  following  local  acts  concerning  the  election  of  the 
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Granville  County  Board  of  Commissioners  are  repealed:  Chapter  341, 
Public-Local  Laws  of  1939;  Section  1  of  Chapter  158.  Session  Laws 
of  1955:  and  Chapter  1022.  Session  Laws  of  1967. 

Sec.  9.  This  act  is  intended  to  codify  without  change  the  new 
election  method  ordered  for  the  Granville  County  Board  of 
Commissioners  by  the  United  States  District  Court  for  the  Eastern 
District  of  North  Carolina  in  McGhcc,  ct  al..  v.  Granville  Couniy,  et 
al..  No.  87-29-CIV-5  (October  31.  1988.  and  January  13.  1989).  In 
compliance  with  the  court's  order  in  that  case,  the  first  primary  for 
the  1989  special  election  is  being  held  on  April  11.  1989;  the  second 
primary,  if  needed,  on  May  2.  1989;  the  general  election  on  May  23, 
1989;  and  the  new  commissioners  will  take  office  as  soon  as  possible 
after  the  results  are  certified  but  no  later  than  June  6,  1989. 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  819  CHAPTER  294 

AN  ACT  TO  REGULATE  THE  SHINING  OF  LIGHTS  IN  DEER 
AREAS  IN  WILSON  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlav/ful  to  shine  a  light  intentionally  upon  a 
deer  or  to  sweep  a  light  in  search  of  deer  between  the  hours  of  1 1 :00 
p.m.  and  one-half  hour  before  sunrise. 

Sec.  2.     Section  1  of  this  act  shall  not  be  construed  to  prevent: 

(1)  The  lawful  hunting  of  raccoon  or  opossum  during  open 
season  with  artificial  lights  designed  or  commonly  used  in 
taking  raccoon  and  opossum  at  night; 

(2)  The  necessary  shining  of  lights  by  landholders  on  their  own 
lands; 

(3)  The  shining  of  lights  necessary  to  normal  travel  by  motor 
vehicles  on  roads  or  highways;  or 

(4)  The  use  of  lights  by  campers  and  others  v/ho  are  legitimately 
in  those  areas  for  other  reasons  and  who  are  not  attempting 
to  attract  or  to  immobilize  deer  by  the  use  of  lights. 

Sec.  3.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00)  or  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  subsequent  conviction  within 
three  years  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  hvo  hundred  dollars  ($200.00).  by  imprisonment  not  to  exceed 
90  days,  or  by  both.        .  .     .< 
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Sec.  4.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
highway  patrolmen,  and  other  peace  officers  with  general  subject 
matter  jurisdiction. 

Sec.  5.     This  act  applies  only  to  Wilson  County. 

Sec.  6.     This  act  shall  become  effective  October  1,  1989.  ■ 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  832  CHAPTER  295 

AN  ACT  TO  REVISE  THE  CHARTER  OF  THE  CITY  OF 
ELIZABETH  CITY  AND  CHANGE  THE  METHOD  BY  WHICH 
VACANCIES  IN  THE  OFFICES  OF  MAYOR  OR  COUNCIL 
MEMBER  ARE  FILLED. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  10  of  the  Charter  of  the  City  of  Elizabeth 
City  being  Chapter  158,  Session  Laws  of  1963,  as  amended  by 
Chapter  844.  Session  Laws  of  1985  is  rewritten  to  read: 

"Sec.  10.  Pursuant  to  Section  4  of  the  Charter  of  the  City  of 
Elizabeth  City  and  Article  4  of  Chapter  160A  of  the  General  Statutes, 
as  same  may  be  amended  from  time  to  time,  the  city  shall  be  divided 
into  four  wards  or  electoral  districts  and  two  seats  of  the  eight  city 
council  members  shall  be  apportioned  and  assigned  to  each  ward  or 
electoral  district. 

The  qualified  voters  of  each  ward  or  electoral  district  shall  vote  for 
and  elect  candidates  to  the  two  'ward  seats'  of  city  council  so  assigned 
and  apportioned  to  the  respective  ward  or  electoral  district.  No  person 
may  be  a  candidate  for  a  'ward  seat'  unless  that  person  is  a  resident 
and  qualified  voter  of  the  ward  or  electoral  district  for  which  'ward 
seat'  said  person  desires  to  be  elected. 

The  qualified  voters  residing  in  the  entire  city  shall  vote  for  and 
elect  a  candidate  for  the  office  of  mayor.  No  person  may  be  a 
candidate  for  mayor  unless  that  person  is  a  resident  and  qualified  voter 
of  the  city. 

There  shall  be  elected  one  council  member  from  each  ward  or 
electoral  district  and  the  mayor  at  each  biennial  municipal  election  to 
fill  the  offices  of  the  council  members  and  mayor  whose  terms  will 
expire  upon  the  election  and  qualifications  of  their  successors  on  the 
first  Monday  in  December  after  each  biennial  election. 

In  the  event  there  should  be  a  tie  betw'een  two  candidates  for  any 
office  after  a  runoff  election,  the  Pasquotank  County  Board  of 
Elections    shall   determine   the   winner   by   lot   as   provided   by   G.S. 
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163-293(f).  or  any  successor  statute. 

If  a  vacancy  occurs  in  the  office  of  mayor  or  councilmen,  it  sliall  be 
filled  by  election,  notwithstanding  160A-63.  as  follows: 

(1)  If  the  vacancy  occurs  within  90  days  before  the  first  date  for 
filing  notices  of  candidacy  pursuant  to  G.S.  163-294.2 
before  the  next  regular  city  election  then  a  successor  shall 
be  elected  at  the  next  regular  city  election.  The  elected 
successor  shall  serve  the  remainder  of  the  unexpired  term  of 

:  the  office  in  which  the  vacancy  occurs  unless  the  term  of 
said  office  expired  at  the  next  regular  city  election  in  which 
case  the  elected  successor  shall  serve  the  full  four  year  terms 
as  provided  in  Section  9  of  this  Charter:  or 

(2)  If  the  vacancy  occurs  more  than  90  days  before  the  first  date 
for  filing  notices  of  candidacy  pursuant  to  G.S.  163-294.2 
for  the  next  regular  city  election  then  a  successor  shall  be 
elected  in  a  special  election  to  fill  said  vacancy.  In  such 
event,  the  City  Council  shall  meet  within  10  days  of  the 
event  creating  the  vacancy  and  shall  issue  a  writ  of  election 
and  by  proclamation  fix  the  date  on  which  an  election  to  fill 
the  vacancy  shall  be  held.  The  date  of  such  special  election 
shall  be  not  less  than  45  days  and  not  more  than  60  days 

-  from  the  date  of  the  adoption  of  said  writ  of  election  and 
proclamation.  Not  less  than  two  legal  notices  of  the  special 
election  and  the  filing  period  for  receipt  of  notices  of 
candidacy  shall  be  published  in  a  qualified  newspaper  of 
general  circulation  in  the  City  of  Elizabeth  City  with  the 
period  between  the  first  date  of  publication  and  the  second 
date  of  publication  to  be  seven  days,  excluding  the  first  date 
of  publication  but  including  the  second  date  of  publication. 
The  writ  of  election  and  proclamation  shall  set  the  filing 
period  for  notices  of  candidacy,  but  same  shall  not  be  less 
than  10  days  from,  but  excluding,  the  first  date  of 
publication  of  the  legal  notice  of  the  special  election  and 
filing  period  for  receipt  of  notices  of  candidacy.  The  writ  of 
election  and  proclamation  shall  also  set  the  runoff  date,  if 
necessary  and  same  shall  be  not  less  than  15  days  and  not 
more  than  21  days  after  the  election.  The  elected  successor 
in  the  special  election  shall  serve  the  remainder  of  the 
unexpired  term  of  the  office  in  which  the  vacancy  occurs. 

(3)  If  by  reason  of  a  vacancy  there  shall  be  two  seats  within  any 
ward  to  be  filled  in  the  same  election  then  candidates  shall 
declare  for  the  specific  seat  or  office  which  said  candidate  is 
seeking  in  the  notice  of  candidacy.  Each  seat  shall  be  a 
single  office  and  the  successor  elected  as  provided  in  G.S. 
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163-293(a)(l)  and  (b)(1).  .     -     iT^V  :;A! 

No  person  may  be  so  elected  to  the  office  of  mayor  unless  said 
person  Is  a  resident  and  qualified  voter  of  the  city;  and  no  person  may 
be  so  elected  to  the  office  of  council  member  from  any  ward  or 
electoral  district  unless  said  person  is  a  resident  and  qualified  voter  of 
that  ward  or  electoral  district. 

If  any  council  member  should  change  his  or  her  residence  from  the 
ward  or  electoral  district  from  which  he  or  she  was  elected  or  the 
mayor  from  the  city,  his  or  her  term  of  office  shall  immediately  expire 
and  a  vacancy  as  to  that  office  shall  immediately  occur." 

Sec.  2.  To  the  extent  any  provisions  of  Chapter  844  of  the 
Session  Laws  of  1985  (Regular  Session,  1986)  is  inconsistent  with  any 
provision  of  this  act,  this  act  prevails. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  833  CHAPTER  296 

AN  ACT  TO  PROVIDE  THAT  IN  FILLING  A  VACANCY  ON  THE 
DARE  COUNTY  BOARD  OF  COMMISSIONERS,  THE 
NOMINEE  OF  THE  PARTY  EXECUTIVE  COMMITTEE  OF 
THE  VACATING  MEMBER  MUST  BE  APPOINTED. 

The  General  Assembly  of  North  Carolina  enacts:  .; 

Section  1.      G.S.  153A-27.1  reads  as  rewritten:  ^ 

"§  153A-27.1.  Vacancies  on  board  of  commissioners  in  certain  counties. 

(a)  If  a  vacancy  occurs  on  the  board  of  commissioners,  the 
remaining  members  of  the  board  shall  appoint  a  qualified  person  to  fill 
the  vacancy.  If  the  number  of  vacancies  on  the  board  is  such  that  a 
quorum  of  the  board  cannot  be  obtained,  the  chairman  of  the  board 
shall  appoint  enough  members  to  make  up  a  quorum,  and  the  board 
shall  then  proceed  to  fill  the  remaining  vacancies.  If  the  number  of 
vacancies  on  the  board  is  such  that  a  quorum  of  the  board  cannot  be 
obtained  and  the  office  of  chairman  is  vacant,  the  clerk  of  superior 
court  of  the  county  shall  fill  the  vacancies  upon  the  request  of  any 
remaining  member  of  the  board  or  upon  the  petition  of  any  registered 
voters  of  the  county. 

(b)  If  the  member  being  replaced  was  serving  a  two-year  term,  or  if 
the  member  was  serving  a  four-year  term  and  the  vacancy  occurs  later 
than  60  days  before  the  general  election  held  after  the  first  two  years 
of  the  term,  the  appointment  to  fill  the  vacancy  is  for  the  remainder  of 
the  unexpired  term.  Otherwise,  the  term  of  the  person  appointed  to  fill 
the  vacancy  extends  to  the  first  Monday  in  December  next  following 
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the  first  general  election  held  more  than  60  days  after  the  day  the 
vacancy  occurs:  at  that  general  election,  a  person  shall  be  elected  to 
the  seat  vacated  for  the  remainder  of  the  unexpired  term. 

(c)  To  be  eligible  for  appointment  to  fill  a  vacancy,  a  person  must 
(i)  be  a  member  of  the  same  political  party  as  the  member  being 
replaced,  if  that  member  was  elected  as  the  nominee  of  a  political 
party,  and  (ii)  be  a  resident  of  the  same  district  as  the  member  being 
replaced,  if  the  county  is  divided  into  electoral  districts. 

(d)  If  the  member  who  vacated  the  seat  was  elected  as  a  nominee  of 
a  political  party,  the  board  of  commissioners,  the  chairman  of  the 
board,  or  the  clerk  of  superior  court,  as  the  case  may  be,  shall 
consult  the  county  executive  committee  of  the  appropriate  political 
party  before  filling  the  vacancy,  and  shall  appoint  the  person 
recommended  by  the  county  executive  committee  of  the  political  party 
of  which  the  commissioner  being  replaced  was  a  member,  if  the  party 
makes  a  recommendation  within  30  days  of  the  occurrence  of  the 
vacancy. 

(e)  Whenever  because  of  G.S.  153A-58(3)b.  or  because  of  any 
local  act,  only  the  qualified  voters  of  an  area  which  is  less  than  the 
entire  county  were  eligible  to  vote  in  the  general  election  for  the 
member  whose  seat  is  vacant,  the  appointing  authority  must  accept  the 
recommendation  only  if  the  county  executive  committee  restricted 
voting  to  committee  members  who  represent  precincts  all  or  part  of 
which  were  within  the  territorial  area  of  the  district  of  the  county 
commissioner. 

(f)  The  provisions  of  any  local  act  which  provides  that  a  county 
executive  committee  of  a  political  party  shall  fill  any  vacancy  on  a 
board  of  county  commissioners  are  repealed. 

(g)  Counties  subject  to  this  section  are  not  subject  to  G.S.  153A-27. 
(h)    This    section    shall    apply    only    in    the    following    counties: 

Alamance,  Alleghany.  Avery,  Beaufort,  Brunswick.  Buncombe, 
Burke,  Cabarrus.  Caldwell.  Cherokee.  Clay,  Cleveland,  Dare, 
Davidson.  Davie,  Graham,  Guilford.  Haywood,  Henderson,  Hyde, 
Jackson,  Madison,  McDowell.  Mecklenburg.  Moore.  Polk.  Randolph, 
Rockingham,  Rutherford.  Stanly.  Stokes.  Transylvania,  Wake,  and 
Yancey." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  917  CHAPTER  297 

AN    ACT    TO    PROVIDE    FOR    THE    TAKING    OF    FOXES    IN 
ALAMANCE  COUNTY. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Not\^'ithstanding  any  other  provision  of  law,  there  is 
an  open  season  for  taking  foxes  with  weapons  during  the  season  for 
taking  rabbits  as  established  by  regulation  by  the  North  Carolina 
Wildlife  Resources  Commission. 

Sec.  2.  Notwithstanding  any  other  provision  of  law.  there  is  an 
open  season  for  taking  foxes  by  trapping  from  January  2  through 
January  31  of  each  year. 

Sec.  3.  A  season  bag  limit  of  30  applies  in  the  aggregate  to  all 
foxes  taken  during  the  weapons  and  trapping  seasons  established  in 
this  act. 

Sec.  4.  The  Wildlife  Resources  Commission  shall  provide  for 
the  sale  of  foxes  taken  lawfully  pursuant  to  this  act. 

Sec.  5.     This  act  shall  apply  only  to  Alamance  County.         .   .;.: 

Sec.  6.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

H.B.  1078  CHAPTER  298    5        ^ 

AN  ACT  TO  PROVIDE  THAT  POLICE  DOGS  WHO  HAVE 
BITTEN  A  PERSON  SHALL  BE  EXEMPT  FROM 
CONFINEMENT  REQUIREMENTS  IF  THE  DOGS  RABIES 
VACCINATIONS  ARE  CURRENT.  , 

The  General  Assembly  of  North  Carolina  enacts:  ■    •     ; 

Section  1.      G.S.  I30A-196  reads  as  rewritten: 
"§   130A-196.   Confinement  of  all  biting  dogs  and  cats;  notice  to  local 
health  director:  reports  by  physicians,  physicians;  certain  dogs  exempt.  > 

When  a  person  has  been  bitten  by  a  dog  or  cat,  the  person  or 
parent,  guardian  or  person  standing  in  loco  parentis  of  the  person,  and 
the  person  owning  the  animal  or  in  control  or  possession  of  the 
animal  shall  notify  the  local  health  director  immediately  and  give  the 
name  and  address  of  the  person  bitten  and  the  owner  of  the  animal. 
All  dogs  and  cats  that  bite  a  person  shall  be  immediately  confined  for 
10  days  in  a  place  designated  by  the  local  health  director.  However, 
the  local  health  director  may  authorize  a  dog  trained  and  used  by  a 
law  enforcement  agency  to  be  released  from  confinement  to  perform 
official  duties  upon  submission  of  proof  that  the  dog  has  been 
vaccinated  for  rabies  in  compliance  with  this  Part.  After  reviewing  the 
circumstances  of  the  particular  case,  the  local  health  director  may 
allow  the  owner  to  confine  the  animal  on  the  owners  property.  An 
owner  who  fails  to  confine  his  animal  in  accordance  with  the 
instructions    of    the    local     health    director    shall     be    guilty    of    a 
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misdemeanor  and  sliall  be  punishable  by  a  fine  not  to  exceed  five 
hundred  dollars  ($500.00).  imprisonment  for  six  months,  or  both.  If 
the  owner  or  the  person  who  controls  or  possesses  a  dog  or  cat  that 
has  bitten  a  person  refuses  to  confine  the  animal  as  required  by  this 
section,  the  local  health  director  may  order  seizure  of  the  animal  and 
its  confinement  for  10  days  at  the  expense  of  the  owner.  A  physician 
who  attends  a  person  bitten  by  an  animal  known  to  be  a  potential 
carrier  of  rabies  shall  report  within  24  hours  to  the  local  health 
director  the  name,  age  and  sex  of  that  person."  - 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  1116  CHAPTER  299 

AN  ACT  TO  ESTABLISH  A  SEALED  PROPOSAL  PROCEDURE 
FOR  SELECTION  OF  PAYROLL  DEDUCTION  INSURANCE 
PRODUCTS  AND  TO  IMPOSE  PENALTIES  FOR  OPENING  A 
SEALED  PROPOSAL  PRIOR  TO  PUBLIC  OPENING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  58-194.3  reads  as  rewritten: 
"§    58-194.3.       Competitive   selection    of  payroll   deduction    insurance 
products  paid  for  by  State  etnployees. 

(a)  Employee  Insurance  Committee.  —  The  head  of  each  State 
government  employee  payroll  unit  offering  payroll  deduction  insurance 
products  to  employees  shall  appoint  an  Employee  Insurance  Committee 
for  the  following  purposes: 

(1)  To  review  insurance  products  currently  offered  through 
payroll  deduction  to  the  State  employees  in  the  Employee 
Insurance  Committee's  payroll  unit  to  determine  if  those 
products  meet  the  needs  and  desires  of  employees  in  the 
Employee  Insurance  Committee's  payroll  unit. 

(2)  To  select  the  types  of  insurance  products  that  reflect  the 
needs  and  desires  of  employees  in  the  Employee  Insurance 
Committee's  payroll  unit. 

(3)  To  competitively  select  the  best  insurance  products  of  the 
types  determined  by  the  Employee  Insurance  Committee  to 
reflect  the  needs  and  desires  of  the  employees  of  that  payroll 
unit. 

(b)  Appointment  of  Employee  Insurance  Committee  Members.  -- 
The  members  of  the  Employee  Insurance  Committee  shall  be 
appointed  by  the  head  of  the  payroll  unit.  The  Committee  shall 
consist  of  not  less  than  five  or  more  than  nine  individuals  a  majority 
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of  whom  have  been  employed  in  the  payroll  unit  for  at  least  one  year. 
The  committee  members  shall,  except  where  necessary  initially  to 
establish  the  rotation  herein  prescribed,  serve  three-year  terms  with 
approximately  one-third  of  the  terms  expiring  annually.  Committee 
membership  make-up  shall  fairly  represent  the  work  force  in  the 
payroll  unit  and  be  selected  without  regard  to  any  political  or  other 
affiliations.  It  shall  be  the  duty  of  the  payroll  unit  head  to  assure  that 
the  Employee  Insurance  Committee  is  completely  autonomous  in  its 
selection  of  insurance  products  and  insurance  companies  and  that  no 
member  of  the  Employee  Insurance  Committee  has  any  conflict  of 
interest  in  serving  on  the  Committee.  A  committee  on  employee 
benefits  elected  or  appointed  by  the  faculty  representative  body  of  a 
constituent  institution  of  The  University  of  North  Carolina  shall  be 
deemed  constituted  and  functioning  as  an  employee  insurance 
committee  in  accordance  with  this  section.  Any  decision  rendered  by 
the  Employee  Insurance  Committee  where  the  autonomy  of  the 
Committee  or  a  conflict  of  interest  is  questioned  shall  be  subject  to 
appeal  pursuant  to  the  Administrative  Procedure  Act,  or  in  the  case  of 
departments,  boards  and  commissions  which  are  specifically  exempt 
from  the  Administrative  Procedure  Act.  pursuant  to  the  appeals 
procedure  prescribed  for  such  department,  board  or  commission. 

All  payroll  units  in  existence  on  May  21.  1985,  shall  continue  to  be 
deemed  payroll  units,  regardless  of  any  subsequent  consolidation  of 
such  payroll  units,  for  purposes  of  the  appointment  of  the  members  of 
the  Employee  Insurance  Committee  in  order  to  assure  such  units  the 
continuing  ability  to  meet  the  needs  and  desires  of  the  employees  of 
such  units  by  having  the  right  to  select  insurance  carriers  and 
insurance  products.  In  the  event  of  the  consolidation  of  a  payroll 
unit,  the  head  of  the  former  payroll  unit  shall  appoint  the  members  of 
the  Committee  in  accordance  with  the  provisions  of  this  section. 

(c)  Payroll  Deduction  Slots.  -  Each  payroll  unit  shall  be  entitled  to 
not  less  than  four  payroll  deduction  slots  to  be  used  for  payment  of 
insurance  premiums  for  products  selected  by  the  Employee  Insurance 
Committee  and  offered  to  the  employees  of  the  payroll  unit.  The 
Employee  Insurance  Committee  shall  select  only  one  company  per 
payroll  deduction  slot.  The  Company  selected  by  the  Employee 
Insurance  Committee  shall  be  permitted  to  sell  through  payroll 
deduction  only  the  products  specifically  approved  by  the  Employee 
Insurance  Committee.  The  assignment  by  the  Employee  Insurance 
Committee  of  a  payroll  deduction  slot  shall  be  for  a  period  of  not  less 
than  two  years  unless  the  insurance  company  shall  be  in  violation  of 
the  terms  of  the  written  agreement  specified  in  this  subsection.  The 
insurance  company  awarded  a  payroll  deduction  slot  shall,  pursuant  to 
a  written  agreement  setting  out  the  rights  and  duties  of  the  insurance 

730 


Session  Laws-  1989  CHAPTER  299 

company,  be  afforded  an  adequate  opportunity  to  solicit  employees  of 
the  payroll  unit  by  making  such  employees  aware  that  a  representative 
of  the  company  will  be  available  at  a  specified  time  and  at  a  location 
convenient  to  the  employees. 

Notwithstanding  any  other  provision  of  the  General  Statutes,  once 
an  employee  has  selected  an  insurance  product  for  payroll  deduction, 
that  product  may  not  be  removed  from  payroll  deduction  for  that 
employee  without  his  or  her  specific  written  consent. 

When  an  employee  retires  from  State  employment  and  payroll 
deduction  under  this  section  is  no  longer  available,  the  insurance 
company  may  not  terminate  life  insurance  products  purchased  under 
the  payroll  deduction  plan  without  the  retiree's  specific  written  consent 
solely  because  the  premium  is  no  longer  deducted  from  payroll. 

(cl)  Procedure  for  Selection  of  Insurance  Product  Proposals.  —  All 
insurance  product  proposals  shall  be  sealed.  The  Committee  shall 
open  all  proposals  in  public  and  record  them  in  the  minutes  of  the 
Committee,  at  which  time  the  proposals  become  public  records  open  to 
public  inspection. 

After  the  public  opening,  the  Committee  shall  review  the  proposals, 
examining  the  cost  and  quality  of  the  products,  the  reputation  and 
capabilities  of  the  insurance  companies  submitting  the  proposals,  and 
other  appropriate  criteria.  The  Committee  shall  determine  which 
proposal,  if  any,  would  meet  the  needs  and  desires  of  the  employees  of 
that  Committee's  payroll  unit  and  shall  award  a  payroll  deduction  slot 
to  the  company  submitting  the  proposal  that  meets  those  needs  and 
desires.    The  Committee  may  reject  any  or  all  proposals. 

A  company  may  seek  to  modify  or  withdraw  a  proposal  only  after 
the  public  opening  and  only  on  the  basis  that  the  proposal  contains  an 
unintentional  clerical  error  as  opposed  to  an  error  in  judgement.  A 
company  seeking  to  modify  or  withdraw  a  proposal  shall  submit  to  the 
Committee  a  written  request,  with  facts  and  evidence  in  support  of  its 
position,  prior  to  the  award  of  the  payroll  deduction  slot,  but  not  later 
than  two  days  after  the  public  opening  of  the  proposals.  The 
Committee  shall  promptly  review  the  request,  examine  the  nature  of 
the  error,  and  determine  whether  to  permit  or  deny  the  request. 

(d)  Criminal  Penalty.  --  It  shall  be  a  misdemeanor  punishable  by  a 
fine  not  to  exceed  five  hundred  dollars  ($500.00).  imprisonment  for 
not  more  than  30  days,  or  both  for  any  State  employee,  who  has 
supervisory  authority  over  any  member  of  the  Employee  Insurance 
Committee,  to  attempt  to  influence  the  autonomy  of  any  Employee 
Insurance  Committee  either  in  the  appointment  of  members  to  such 
Committee  or  in  the  operation  of  such  Committee:  or  for  anyone  to 
open  a  sealed  insurance  product  proposal  or  disclose  or  exhibit  the 
contents  of  a  sealed  insurance  product  proposal,  prior  to  the  public 
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opening  of  the  proposal.  The  Commissioner  of  Insurance  shall  have 
the  authority  to  investigate  complaints  alleging  acts  subject  to  the 
criminal  penalty  and  shall  report  his  findings  to  the  Attorney  General 
of  North  Carolina." 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to 
offenses  that  occur  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989. 

H.B.  1163  CHAPTER  300  ;        '      U 

AN  ACT  TO  REQUIRE  A  MINIMUM  OF  ONE  EMERGENCY 
MEDICAL  TECHNICIAN  AND  ONE  AMBULANCE 
ATTENDANT  ON  ALL  FERA/flTTED  AMBULANCES  WHEN 
TRANSPORTING  PATIENTS.  ,•  <:     _: 

The  General  Assembly  of  North  Carolina  enacts:  j   .'■;..     .'1:; 

Section  1.      G.S.  13 IE- 158(a)  reads  as  rewritten: 
"(a)  Every  ambulance  when  transporting  a  patient  on  an  emergency 
migsion  shall  be  occupied  at  a  minimum  by  the  following: 

(1)  At  least  one  emergency  medical  technician  who  shall  be 
responsible  for  the  medical  aspects  of  the  mission  prior  to 
arrival  at  the  medical  facility,  assuming  no  other  individual 
of  higher  certification  or  license  is  available;  and 

(2)  One  ambulance  attendant  who  is  responsible  for  the 
operation  of  the  vehicle  and  rendering  assistance  to  the 
emergency  medical  technician. 

An  ambulance  owned  and  operated  by  a  licensed  health  care  facility 
that  is  used  solely  to  transport  sick  or  infirm  patients  with  known 
nonemergency  medical  conditions  between  facilities  or  between  a 
residence  and  a  facility  for  scheduled  medical  appointments  is  exempt 
from  the  requirements  of  this  subsection." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June.  1989.  .     ,  ;    ,  :      .     .:  ;. 

H  B.  1278  '         CHAPTER  301  : 

AN  ACT  TO  PERMIT  STATEWIDE  COURT-ORDERED, 
NONBINDING  ARBITRATION  AS  AN  ALTERNATIVE  CIVIL 
PROCEDURE  IN  CERTAIN  CIVIL  ACTIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  7A  of  the  General  Statutes  is  amended  by 
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adding  a  new  section  directly  after  G.S.  7A-37  to  read: 

"§  7A-37.I.     Statewide  couri-ordered.  nonbindinsj  arbiiranon  in  certain 

civil  actions.  .       .  ,  .    j- 

— (T) — Tlie  General  Assembly  finds  that  court-ordered,  nonbinding 
arbitration  may  be  a  more  economical  efficient  and^atisfactory 
procedure  to  resolve  certain  civil  actions  than  by  traditional  civil 
litigation  and  therefore  authorizes  court-ordered  nonbinding  arbitration 
as  an  alternative  civil  procedure,  subject  to  these  provisions. 

(b)  The  Supreme  Court  of  North  Carolina  may  adopt  rules 
governing  this  procedure  and  may  supervise  its  implementation  and 
oneration  through  the  Administrative  Office  of  the  Courts.  These 
rules  shall  ensure  that  no  party  is  deprived  of  the  right  to  jury  tria 
and  that  any  party  dissatisfied  with  an  arbitration  award  may  have  trial 

de  novo.  .,       .  u  i  •    o 

— (FHrhis  procedure  may  be  employed  in  civil  actions  where  claims 

do  not  exceed  fifteen  thousand  dollars  ($15.000). 

(d)     This  procedure  may  be  implemented  in  a  judicial  district,  in 

seiecteTcminties  within  a  district,  or  in  any  court  within  a  district,  if 

the   Director   of  the   Administrative   Office   of  the   Courts,    and   the 

cognizant  Senior  Resident  Superior  Court  Judge  or  th^Chief  District 

Court  Judge  of  any  court  selected  for  this  procedure,  determine  that 

use  of  this  procedure  may  assist  in  the  administration  of  justice  toward 

achieving  objectives  stated  in  subsection  (a)  of  this  section  in  a  judicial 

district,  county,  or  court.     The  Director  of  the  Administrative  Office 

of  the   Courts,    acting    upon   the    recommendation    of  the   cognizant 

Senior  Resident  Superior  Court  Judge  or  Chief  District  C^rt  Judge  of 

any  court  selected  for  this  procedure,  may  terminate  this  procedure  in 

any  judicial  district,  county,  or  court  upon  a  determination  that  its  use 

has  not  accomplished  objectives  stated  in  subsection  (a)  of  this  section. 

(e)    Arbitrators  in  this  procedure  shall  have  the  same  immunity  as 
judges  from  civil  liability  for  their  official  conduct. 

(h     Nothing  herein  contained  shall  be  construed  to  obligate  the 
General  Assembly  to  appropriate  funds  to  implement  the  provisions  of 

this  act." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
12th  day  of  June,  1989. 

SB.  358  CHAPTER  302 

AN  ACT  TO  EXTEND  THE  TIME  PERIOD  FOR  THE  RETURN 
OF  PURCHASER'S  PAYMENTS  UNDER  THE  TIME  SHARE 
ACT. 


733 


CHAPTER  302  Session  Laws  -  1989 

The  General  Assembly  of  North  Carolina  enacts:  ,..•■.    ;  ="■  ,,.  ■  i.t;  i,.-. 

Section  1.      G.S.  93A-42  reads  as  rewritten:    _  -    ^  j  "^  '       V 
"  §  93A-42.  Time  shares  deemed  real  estate. 

(a)  A  time  share  is  deemed  to  be  an  interest  in  real  estate,  and  shall 
be  governed  by  the  law  of  this  State  relating  to  real  estate. 

(b)  A  purchaser  of  a  time  share  may  in  accordance  with  G.S.  47-18 
register  the  time  share  instrument  by  which  he  acquired  his  interest 
and  upon  such  registration  shall  be  entitled  to  the  protection  provided 
by  Chapter  47  of  the  General  Statutes  for  the  recordation  of  other  real 
property  instruments.  A  time  share  instrument  transferring  or 
encumbering  a  time  share  shall  not  be  rejected  for  recordation 
because  of  the  nature  or  duration  of  that  estate,  provided  all  other 
requirements  necessary  to  make  an  instrument  recordable  are 
complied  with. 

(c)  The  developer  shall  record  or  cause  to  be  recorded  a  time  share 
instrument: 

(1)  Not  less  than  six  days  nor  more  than  45  days  following  the 
execution  of  the  contract  of  sale  by  the  purchaser;  or 

(2)  Not  later  than  4-20  180  days  following  the  execution  of  the 
contract  of  sale  by  the  purchaser,  provided  that  all  payments 
made  by  the  purchaser  shall  be  placed  by  the  developer  with 

'    L  an    independent   escrow   agent    upon   the   expiration   of  the 

10-day  escrow  period  provided  by  G.S.  93A-45(c). 

(d)  The  independent  escrow  agent  provided  by  G.S.  93A-42(c)(2) 
shall  deposit  and  maintain  the  purchaser's  payments  in  an  insured 
trust  or  escrow  account  in  a  bank  or  savings  and  loan  association 
located  in  this  State.  The  trust  or  escrow  account  may  be  interest- 
bearing  and  the  interest  earned  shall  belong  to  the  developer,  if  agreed 
upon  in  writing  by  the  purchaser;  Provided,  however,  if  the  time 
share  instrument  is  not  recorded  within  the  time  periods  specified  in 
this  section,  then  the  interest  earned  shall  belong  to  the  purchaser. 
The  independent  escrow  agent  shall  return  all  payments  to  the 
purchaser  at  the  expiration  of  4-20  180  days  following  the  execution  of 
the  contract  of  sale  by  the  purchaser,  unless  prior  to  that  time  the  time 
share  instrument  has  been  recorded.  However,  if  prior  to  the 
expiration  of  180  days  following  the  execution  of  the  contract  of  sale, 
the  developer  and  the  purchaser  provide  their  written  consent  to  the 
independent  escrow  agent,  the  developer's  obligation  to  record  the 
time  share  instrument  and  the  escrow  period  may  be  extended  for  an 
additional  period  of  120  days.  Upon  recordation  of  the  time  share 
instrument,  the  independent  escrow  agent  shall  pay  the  purchaser's 
funds  to  the  developer.  Upon  request  by  the  Commission,  the 
independent  escrow  agent  shall  promptly  make  available  to  the 
Commission  inspection  of  records  of  money  held  by  him. 
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(e)  In  no  event  shall  the  developer  be  required  to  record  a  time 
share  instrument  if  the  purchaser  is  in  default  of  his  obligations. 

(f)  Recordation  under  the  provisions  of  this  section  of  the  time  share 
instrument  shall  constitute  delivery  of  that  instrument  from  the 
developer  to  the  purchaser." 

Sec.  2.  This  act  is  effective  upon  ratification,  and  applies  to 
contracts  signed  on  or  after  the  date  of  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June,  1989. 

S.B.  546  CHAPTER  303 

AN  ACT  RELATING  TO  THE  UNAUTHORIZED  TAKING  OR 
SALE  OF  LABELED  DAIRY  MILK  CASES  OR  CRATES 
BEARING  THE  NAME  OR  LABEL  OF  ITS  OWNER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Article  16  of  Chapter  14  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 

"§   14-72.4.     Unauthorized  taking  or  sale  of  labeled  dairy  milk  cases  or 
milk  crates  bearing  the  name  or  label  of  owner. 

(a)  A  person  is  guilty  of  the  unauthorized  taking  or  sale  of  a  dairy 
milk  case  or  milk  crate  on  or  after  January  1 ,  1990.  if  he: 

(1)  Takes,  buys,  sells  or  disposes  of  any  dairy  milk  case  or  milk 
crate,  bearing  the  name  or  label  of  the  owner,  without  the 
express  or  implied  consent  of  the  owner  or  his  designated 
agent;  or 

(2)  Refuses  upon  demand  of  the  owner  or  his  designated  agent 
to  return  to  the  owner  or  his  designated  agent  any  dairy  milk 
case  or  milk  crate,  bearing  the  name  or  label  of  the  owner; 
or 

(3)  Defaces,  obliterates,  erases,  covers  up.  or  otherwise  removes 
or  conceals  any  name,  label,  registered  trademark,  insignia, 
or  other  business  identification  of  an  owner  of  a  dairy  milk 

i  '^  case  or  milk  crate,  for  the  purpose  of  destroying  or 
removing  from  the  milk  case  or  milk  crate  evidence  of  its 
ownership. 

(b)  For  purposes  of  this  section  dairy  milk  cases  or  milk  crates 
shall  be  deemed  to  bear  a  name  or  label  of  an  owner  when  there  is 
imprinted  or  attached  on  the  case  or  crate  a  name,  insignia,  mark, 
business  identification  or  label  showing  ownership  or  sufficient 
information  to  ascertain  ownership.  For  purposes  of  this  section,  the 
term  'dairy  case'  shall  be  defined  as  a  wire  or  plastic  container  which 
holds  16  quarts  or  more  of  beverage  and  is  used  by  distributors  or 
retailers,  or  their  agents,  as  a  means  to  transport,  store,  or  carry  dairy 
products. 
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(c)  A  violation  of  this  section  is  a  misdemeanor  punishable  by  a 
fine  not  to  exceed  three  hundred  dollars  ($300.00).  imprisonment  not 
to  exceed  six  months,  or  both,  in  the  discretion  of  the  court. 

(d)  Nothing  in  this  section  shall  preclude  the  prosecution  of  any 
misdemeanor  or  felony  offense  that  is  applicable  under  any  other 
statute  or  common  law." 

Sec.  2.  This  act  shall  become  effective  January  I.  1990,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June.  1989. 

H.B.  421  CHAPTER  304 

AN  ACT  TO  CHANGE  THE  FILING  PERIOD  FOR  THE 
LINCOLN  COUNTY  BOARD  OF  EDUCATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  second  paragraph  of  Section  5  of  Chapter  876, 
Session  Laws  of  1973,  as  amended  by  Chapter  155.  Session  Laws  of 
1985,  is  further  amended  by  deleting  "All  candidates  for  election  shall 
file  the  notice  of  candidacy  during  the  period  prescribed  by  G.S. 
163- 106(c)"  and  substituting  "All  candidates  for  election  shall  file  the 
notice  of  candidacy  during  the  period  beginning  at  noon  on  the  first 
Monday  in  June  and  ending  at  noon  on  the  first  Monday  in  July, 
provided  that  if  the  first  Monday  in  July  is  the  fourth  day  of  that 
month,  the  period  shall  end  at  noon  on  the  fifth  day  of  July". 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
L3th  day  of  June.  1989. 

HE.  501  CHAPTER  305 

AN  ACT  TO  CLARIFY  THAT  IT  IS  UNLAWFUL  TO 
REPEATEDLY  THREATEN  OR  HARASS  ANY  PERSON  BY 
COMMUNICATIONS  MADE  BY  MEANS  OF  A  TELEPHONE 
ANSWERING  MACHINE,  TELEFACSIMILE  MACHINE,  OR 
COMPUTER  MODEM.  ■     ^,    ^ 

The  General  Assembly  of  North  Carolina  enacts:  '    .    ■  ;.      •.    's.'- 

Section  1.      G.S.  14- 196(b)  reads  as  rewritten: 
"(b)      Any  of  the  above  offenses   may  be  deemed  to  have  been 
committed  at  either  the  place  at  which  the  telephone  call  or  calls  were 
made  or  at  the  place  where  the  telephone  call  or  calls  were  received. 
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For  purposes  of  this  section,  the  term  'telephonic  communications' 
shall  include  communications  made  or  received  by  way  of  a  telephone 
answering  machine  or  recorder,  telefacsimile  machine,  or  computer 
modem." 

Sec.  2.  This  act  shall  become  effective  October  1,  1989.  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June.  1989. 

H.B.  594  CHAPTER  306  , 

AN  ACT  TO  REPEAL  THE  LIMITATION  ON  THE  REELECTION 
OF  SCHOOL  BOARD  MEMBERS  IN  FORSYTH  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2(a)(5)(v)  of  Chapter  112.  Session  Laws  of 
1961.  as  amended  by  Section  1  of  Chapter  466.  Session  Laws  of 
1985.  is  repealed. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June,  1989. 

H.B.  637  ,  CHAPTER  307 

AN  ACT  TO  PROVIDE  THAT  MEMBERS  OF  THE  LEE  COUNTY 
BOARD  OF  EDUCATION  SHALL  TAKE  OFFICE  AT  THE 
FIRST  REGULAR  MEETING  IN  JULY  IN  THE  YEAR  OF 
THEIR  ELECTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  852.  Session  Laws  of  1973 
reads  as  rewritten: 

"Section  1 .  The  Sanford-Lee  Lee  County  Board  of  Education  shall 
consist  of  seven  members,  to  be  elected  by  the  voters  of  the  county  on 
a  nonpartisan  basis  as  herein  provided,  who  shall  serve  for  a  term  of 
four  years.  The  term  of  office  of  each  member  shall  begin  on  the 
first  Monday  in — December. — next  succeeding  at  the  first  regular 
meeting  in  July  in  the  year  of  his  election,  and  each  member  shall 
serve  until  a  successor  has  been  elected  and  qualified." 

Sec.  2.  This  act  shall  become  effective  January  1.  1990,  and 
the  terms  of  members  which  would  have  expired  in  December  are 
accordingly  reduced. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June,  1989. 
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H.B.  667  '■-        CHAPTER  308  -''■-'■^-  ■'''^'    ■''^■''"-"^'"'^''^- ■^^^"'■^' 

AN  ACT  TO  AUTHOKJZE  MARINE  FISHERIES  INSPECTORS  TO 
ISSUE  WARNING  TICKETS. 

The  General  Assembly  of  North  Carolina  ciiads:  '  ;'    ■;    .r^..-.: 

Section  1.      G.S.  113-140  reads  as  rewritten:  v    >-    .     ■  < 

"§  1 13-140.    Warning  tickets. 

(a)  In  enforcing  the  laws  and  rules  within  their  subject  matter 
jurisdiction,  wildlife  protectors  and  marine  fisheries  inspectors  may.  in 
accordance  with  the  criteria  of  this  section,  issue  warning  tickets  to 
offenders  instead  of  initiating  criminal  prosecutions. 

(b)  To  secure  uniformity  of  enforcement,  the  Executive  Director 
and  the  Director  of  the  Division  of  Marine  Fisheries  may 
administratively  promulgate  standards  consistent  with  subsection  (c) 
providing  that  warning  tickets  may  or  may  not  be  issued  with  respect 
to  particular  offenses,  classes  of  offenses,  or  ways  of  committing 
offenses. 

(c)  A  protector  or  inspector  may  issue  a  warning  ticket  only  if  all 
of  the  following  conditions  are  met: 

(1)  The  protector  or  inspector  is  convinced  that  the  offense  was 
not  intentional. 

(2)  The  offense  is  not  of  a  kind  or  committed  in  a  manner  as  to 
which  warning  tickets  have  been  prohibited  by  the  Executive 
Director,  Director  or  the  Director  of  the  Division  of  Marine 
Fisheries. 

(3)  The  conduct  of  the  offender  was  not  calculated  to  result  in 
any  significant  destruction  of  wildlife  or  fisheries  resources. 

(4)  The  conduct  of  the  offender  did  not  constitute  a  hazard  to 
the  public. 

A  warning  ticket  may  not  be  issued  if  the  offender  has  previously  been 
charged  with  or  issued  a  warning  ticket  for  a  similar  offense. 

(d)  If  any  law-enforcement  officer  with  jurisdiction  over  the  offense 
or  if  any  employee  of  the  Wildlife  Resources  Commission  or  the 
Department  learns  that  under  the  criteria  of  this  section  a  warning 
ticket  was  inappropriately  issued  to  an  offender,  he  must  take  action  to 
secure  initiation  of  prosecution  for  the  appropriate  charge  or  charges 
unless  barred  by  the  statute  of  limitations  or  unless  prosecution  is  not 
otherwise  feasible  because  of  unavailability  of  evidence  or  necessary 
witnesses. 

(e)  Before  any  warning  tickets  are  issued,  the  Executive  Director 
or  the  Director  of  the  Division  of  Marine  Fisheries  must  institute  a 
procedure  to  ensure  an  accurate  accounting  for  and  recording  of  all 
warning    tickets    issued.        This    procedure    may    include    use    of 
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prenunibered  tickets  and  immediate  notation  of  issuance  of  the 
warning  ticket  on  eacli  appropriate  license  or  permit  issued  by  the 
Wildlife  Resources  Commission  or  Department  held  by  the  offender. 
The  Executive  Director  or  the  Director  of  the  Division  of  Marine 
Fisheries  may  also  provide  for  issuance  of  new,  replacement,  or 
renewal  licenses  and  permits  bearing  the  notation.  The  licenses 
covered    by    this    subsection     include    certificates    of    number    for 

motorboats.  . 

(f)  This  section  does  not  entitle  any  person  who  has  committed  an 
offense  with  the  right  to  be  issued  a  warning  ticket.  That  issuance  of 
a  warning  ticket  mav  be  appropriate  under  the  criteria  of  this  section 
does  not  restrict  in  any  manner  the  powers  of  a  wildlife  protector  or 
marine  fisheries  inspector  or  any  other  law-enforcement  officer  under 
G~S  113-136.  1 13-137.  and  other  provisions  of  law  in  dealing  with 
hunters,  fishermen,  operators  of  vessels,  and  other  offenders  and 
suspected  offenders. 

(g)  Issuance  of  a  warning  ticket  does  not  constitute  evidence  ot  the 
commission  of  an  offense,  but  may  be  used  to  prevent  issuance  of  a 
subsequent  warning  ticket  to  the  same  person  for  a  similar  offense." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June.  1989. 

H.B.  873  CHAPTER  309 

AN  ACT  TO  MODIFY  THE  METHOD  OF  ELECTING  MEMBERS 
OF  THE  ALBEMARLE  CITY  SCHOOL  BOARD  OF 
EDUCATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  (a)  Members  of  the  Albemarle  City  Board  of 
Education  shall  be  elected  from  a  combination  of  districts  and  at-large 

voting.  r     u        Aiu  1 

(b)  For  the  at-large  seats,  any  qualified  voter  ot  the  Albemarle 
City  School  Administrative  Unit  may  vote.  For  the  seat  for  each 
district,  only  the  qualified  voters  of  that  district  may  vote. 

(c)  To  serve  in  an  at-large  seat,  a  person  must  be  a  resident  of 
the  Albemarle  City  School  Administrative  Unit.  To  serve  in  a  district 
seat,  a  person  must  be  a  resident  of  that  district.  In  the  case  of  a 
vacancy  in  any  district  seat,  the  person  appointed  to  fill  the  vacancy 
must  reside  in  that  district.  . 

Sec.  2.  The  Albemarle  Citv  Board  of  Education  consists  of  six 
members,  except  that  members  elected  in  the  1985  and  1987  elections 
may  serve  until  the  expiration  of  their  terms.    In  case  of  any  vacancy 
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in  such  seat  elected  in   1985  or   1987  which  occurs  after  the  persons 
elected  in  1989  take  office,  such  vacancy  shall  not  be  filled. 

Sec.  3.  Members  elected  in  1989  and  thereafter  shall  serve 
four-year  terms. 

Sec.  4.  Four  members  shall  be  elected  from  districts  and  two 
members  shall  be  elected  at  large. 

Sec.  5.  Elections  shall  be  held  in  November  of  1989  and 
biennially  thereafter.  In  1989  and  quadrennially  thereafter,  one 
member  shall  be  elected  each  from  Districts  I.  2.  3.  and  4.  In  1991 
and  quadrennially  thereafter,  two  members  shall  be  elected  at  large. 

Sec.  6.  Elections  shall  be  nonpartisan  and  determined  on  a 
plurality  basis  in  accordance  with  G.S.  163-292. 

Sec.  7.     The  boundaries  of  the  four  districts  shall  be  as  follows: 
DISTRICT  1 
BEGINNING  at  the  intersection  of  the  centerline  of  Main  Street 
and  Fourth  Street,  the  same  intersection  being  known  as  "Five  Points" 
and  running  thence  as  follows: 

From  the  place  of  beginning  in  an  easterly  direction  with  the 
centerline  of  East  Main  Street  to  its  intersection  with  the  24-27  By- 
pass; thence  in  a  generally  southwesterly  direction  with  the  24-27  By- 
pass to  its  intersection  with  Henson  Street:  thence  with  the  line  of 
Henson  Street  in  a  generally  southerly  direction  approximately  500 
feet  to  a  point:  thence  in  a  west  southwesterly  direction  approximately 
1 .000  feet  to  the  corporate  line  of  the  City  of  Albemarle;  thence 
running  with  the  corporate  line  of  the  City  of  Albemarle  its  various 
courses  and  distances  until  it  intersects  with  U.S.  Highway  52  South, 
said  intersection  being  at  the  south  boundary  of  Rock  Creek  Park; 
thence  with  the  centerline  of  South  First  Street  (U.S.  Highway  52)  in 
a  northerly  direction  to  its  intersection  with  South  Second  Street; 
thence  with  the  centerline  of  South  Second  Street  in  a  northerly 
direction  approximately  200  feet  to  the  intersection  of  the  centerlines 
of  South  Second  Street  and  Summit  Avenue;  thence  in  an  easterly 
direction  with  the  centerline  of  Summit  Avenue  to  its  intersection  with 
the  centerline  of  South  Fourth  Street;  and  thence  with  the  centerline  of 
South  Fourth  Street  in  a  northerly  direction  to  its  intersection  with  the 
centerline  of  Main  Street,  the  place  of  Beginning. 

DISTRICT  2 
BEGINNING  at  the  intersection  of  the  centerlines  of  Main  Street 
and  Fourth  Street,  the  same  intersection  being  known  as  "Five  Points" 
and  running  thence  as  follows: 

From  the  place  of  beginning,  in  a  southerly  direction  with  the 
centerline  of  South  Fourth  Street  to  its  intersection  with  the  centerline 
of  Summit  Avenue;  thence  in  a  westerly  direction  with  the  centerline 
of  Summit  Avenue  to   its   intersection   with   the  centerline  of  South 
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Second  Street;  thence  in  a  southerly  direction  approximately  200  feet 
with  the  centerline  of  South  Second  Street  to  its  intersection  with  the 
centerline  of  South  First  Street:  thence  with  the  centerline  of  South 
First  street  in  a  southerly  direction  to  the  south  boundary  of  Rock 
Creek  Park,  said  boundary  also  being  the  corporate  line  of  the  City  of 
Albemarle:  thence  in  a  generally  west  northwesterly  direction,  initially 
with  the  south  boundary  of  Rock  Creek  Park,  a  direct  line  to  the 
intersection  of  the  N.C.  Highway  24-27  By-pass  and  Mt.  Vernon 
Drive;  thence  in  a  southerly  direction  with  the  line  of  Mt.  Vernon 
Drive  to  its  intersection  with  Wesley  Heights  Drive;  thence  in  a 
westerly  direction  with  the  line  of  Wesley  Heights  Drive  to  its 
intersection  with  Monticello  Drive:  thence  with  the  line  of  Monticello 
Drive  in  a  northerly  direction  to  its  intersection  with  the  N.C.  24-27 
By-pass:  thence  in  a  westerly  direction  with  the  line  of  NC  Highway 
24-27  By-pass  approximately  1500  feet  to  its  intersection  with  Town 
Creek;  thence  down  the  courses  and  distance  of  Town  Creek  to  its 
intersection  with  Big  Long  Creek:  and  thence  up  the  various  courses 
and  distances  of  Big  Long  Creek  to  its  intersection  with  NC  Highway 
73.  and  the  east  end  of  the  bridge  thereof:  thence  in  an  easterly 
direction  with  the  centerline  of  NC  Highway  73  (Concord  Road)  to  its 
intersection  with  SR  1402;  thence  in  a  northerly  direction  with  the 
centerline  of  SR  1402  (Rock  Springs  Road)  to  its  intersection  with 
Wiscassett  Street;  thence  in  an  easterly  direction  with  the  centerline  of 
Wiscassett  Street  to  its  intersection  with  the  centerline  of  Long  Street: 
thence  in  a  northerly  direction  with  the  centerline  of  Long  Street  to  its 
intersection  with  the  centerline  of  Oakwood  Avenue:  thence  in  an 
easterly  direction  with  the  centerline  of  Oakwood  Avenue  to  its 
intersection  with  the  centerline  of  Old  Carolina  Avenue;  thence  in  a 
southerly  direction  with  the  centerline  of  Old  Carolina  Avenue  to  its 
intersection  with  the  centerline  of  New  Carolina  Avenue  (52  By-pass); 
thence  again  in  a  southerly  direction  with  the  centerline  of  New 
Carolina  Avenue  (52  By-pass)  to  its  intersection  with  the  centerline  of 
West  Main  Street:  and  thence  in  an  easterly  direction  with  the 
centerline  of  Main  Street  to  its  intersection  with  the  centerline  of 
Fourth  Street,  the  place  of  Beginning. 

DISTRICT  3 

BEGINNING  at  the  intersection  of  the  centerlines  of  Main  Street 
and  Fourth  Street,  the  same  intersection  being  known  as  "Five  Points" 
and  running  thence  as  follows: 

From  the  place  of  Beginning,  in  a  westerly  direction  with  the 
centerline  of  Main  Street  to  its  intersection  with  the  centerline  of  New 
Carolina  Avenue  (52  by-pass):  thence  in  a  northerly  direction  with  the 
centerline  of  New  Carolina  Avenue  to  its  intersection  with  the 
centerline    of   old    Carolina    Avenue;    thence    again    in    a    northerly 
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direction  with  the  center! ine  of  old  Carolina  Avenue  to  its  intersection 
with  the  centeriine  of  Oatcwood  Avenue;  thence  in  a  westerly  direction 
with  the  centeriine  of  Oakwood  Avenue  to  its  intersection  with  the 
centeriine  of  Long  Street;  thence  in  a  southerly  direction  with  the 
centeriine  of  Long  Street  to  its  intersection  with  the  centeriine  of 
Wiscassett  Street;  thence  in  a  westerly  direction  with  the  centeriine  of 
Wiscassett  Street  to  its  intersection  with  the  centeriine  of  SR  1402 
(Rock  Springs  Road);  thence  in  a  southerly  direction  with  the 
centeriine  of  SR  1402  to  its  intersection  with  the  centeriine  of  NC 
Highway  73  (Concord  Road);  thence  in  a  westerly  direction  with  the 
centeriine  of  North  Carolina  Highway  73  to  the  East  end  of  the  bridge 
where  NC  Highway  73  crosses  Big  Long  Creek;  thence  a  direct  line 
in  a  northeasterly  direction,  with  the  boundary  of  the  City  of 
albemarle,  to  an  electric  power  line  post  on  the  west  side  of  the  Old 
Salisbury  Road  located  just  north  of  the  residence  (now  or  formerly) 
of  Crawford  Lowder.  the  same  being  approximately  1.75  miles 
northwest  of  the  Albemarle  City  square;  thence  another  line  in  a 
northeasterly  direction,  and  including  McKee  Street  and  the  Vista 
Park  Subdivision,  to  a  point  in  the  center  of  U.S.  Highway  52.  said 
point  being  approximately  100  feet  South  of  the  intersection  of  Morton 
Street  and  U.S.  Highway  52;  thence  from  said  point  a  line  in  a 
southeasterly  direction  to  a  point  in  Park  Ridge  Road,  which  point  is 
approximately  100  feet  east  of  the  intersection  of  Park  Ridge  Road  and 
Mountain  Creek  Road;  thence  with  Park  Ridge  Road  in  an  easterly 
direction  approximately  1 .000  feet  to  the  L.W.  Mabry  property  (now 
or  formerly);  thence  with  the  Mabry  line  to  the  northwest  corner  of 
the  L.W.  Mabry  property,  also  the  intersecting  corner  of  the  Talbert 
and  Loftin  lines;  thence  with  the  old  Loftin  line  North  72-30  East 
1499  feet  to  an  iron  pin,  also  a  corner  in  the  Loftin  and  Talbert  line; 
thence  North  61-00  West  830  feet  to  a  planted  stone,  a  corner  of  the 
old  Loftin  line  with  the  Talbert  line;  thence  North  06-00  East 
approximately  50  feet  to  the  southeast  corner  of  Lot  42-B  of  Forest 
Drive  Subdivision;  thence  with  the  south  line  of  said  subdivision 
North  84  West  921  feet  to  a  point,  the  southwest  corner  of  Lot  14-B; 
thence  with  the  line  of  Lot  14-B  and  crossing  Shady  Drive,  North 
4-45  East  230.0  feet  to  a  point  on  the  north  side  of  Shady  Drive; 
thence  with  the  north  side  of  Shady  Drive  South  84  East  921.0  feet  to 
a  point  in  the  east  line  of  Forest  Drive  Subdivision;  thence  continuing 
South  84  East  30.0  feet  to  a  point  in  a  new  line;  thence  with  the  new 
line  South  06-00  East  229.3  feet  to  a  stake  in  the  J.U.  Loftin 
property;  thence  with  the  new  line  South  61-00  East  879.9  feet  to  a 
stake  in  the  J.U.  Loftin  property;  thence  with  a  new  line  in  the  .T.U. 
Loftin  property  South  72-30  West  1569.7  feet  to  a  stake  in  the 
northeast   line  of  the  L.W.    Mabry   property  as   it  adjoins  the  J.U. 
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Loftin  property;  thence  with  the  Mabry  line  North  16-00  East  30  feet 
to  an  iron  stake;  thence  again  with  the  line  of  Mabry  in  a  southerly 
direction  to  Park  Ridge  Road;  thence  continuing  with  Park  Ridge  Road 
to  its  intersection  with  the  centerline  of  Pine  View  Street;  thence  in  a 
southerly  direction  with  the  centerline  of  Pine  View  Street  to  its 
intersection  with  the  centerline  of  Colonial  Drive;  thence  in  a  westerly 
direction  with  the  centerline  of  Colonial  Drive  to  its  intersection  with 
the  centerline  of  Melchor  Road;  thence  in  a  southerly  direction  with 
the  centerline  of  Melchor  Road  to  its  intersection  with  the  centerline 
of  Hawthorne  Avenue;  thence  in  a  westerly  direction  with  the 
centerline  of  Hawthorne  Avenue  to  its  intersection  with  the  centerline 
of  Fifth  Street;  thence  in  a  southerly  direction  with  the  centerline  of 
Fifth  Street  to  its  intersection  with  the  centerline  of  Yadkin  Stieet; 
thence  in  a  westerly  direction  with  the  centerline  of  Yadkin  Street  to 
its  intersection  with  the  centerline  of  Fourth  Street;  and  thence  in  a 
southerly  direction  with  the  centerline  of  Fourth  Street  to  its 
intersection  with  the  centerline  of  Main  Street,  the  place  of 
BEGINNING. 

DISTRICT  4 

BEGINNING  at  the  intersection  of  the  centerline  of  Main  Street 
and  Fourth  Street,  the  same  intersection  being  known  as  "Five  Points" 
and  running  thence  as  follows: 

From  the  place  of  beginning,  in  a  northerly  direction  with  the 
centerline  of  Fourth  Street  to  its  intersection  with  the  centerline  of 
Yadkin  Street;  thence  in  an  easterly  direction  with  the  centerline  of 
Yadkin  Street  to  its  intersection  with  the  centerline  of  Fifth  Street; 
thence  in  a  northerly  direction  with  the  centerline  of  Fifth  Street  to  its 
intersection  with  Hawthorne  Avenue;  thence  in  an  easterly  direction 
with  the  centerline  of  Hawthorne  Avenue  to  its  intersection  with  the 
centerline  of  Melchor  Road;  thence  in  a  northerly  direction  with  the 
centerline  of  Melchor  Road  to  its  intersection  with  Colonial  Drive; 
thence  in  an  easterly  direction  with  the  centerline  of  Colonial  Drive  to 
its  intersection  with  the  centerline  of  Pineview  Street;  thence  in  a 
northerly  direction  with  the  centerline  of  Pineview  Street  to  its 
intersection  with  Park  Ridge  Road;  thence  with  Park  Ridge  Road  in  an 
easterly  direction  to  its  intersection  with  Ridge  Street;  thence  crossing 
Ridge  Street  to  a  concrete  marker  located  on  the  East  side  of  Ridge 
Street  opposite  the  south  line  of  Park  Ridge  Road;  thence  with  the  east 
line  of  Ridge  Street  North  27-35  East  245  feet  to  a  concrete  marker  in 
the  east  right  of  way  line  of  Ridge  Street;  thence  a  line  North 
84-44-46  East  915.07  feet  to  a  rock  in  a  field;  thence  North  03-05 
West  410  feet  to  a  point,  passing  under  the  Duke  Power  Company 
right-of-way  line;  thence  South  87-30  East  645.7  feet  to  a  point  in  the 
Duke  Power  Company  right-of-way  line  and  the  line  of  Priester  (now 
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or  formerly);  thence  South  03-05  East  800.0  feet  (passing  through  an 
iron  pin  at  339.0  feet)  to  an  iron  pin  in  the  line  of  Coble  (now  or 
formerly):  thence  South  76-49  West  658.0  feet  to  an  iron  pipe:  thence 
in  a  generally  southerly  direction,  crossing  Melchor  Branch, 
approximately  2600  feet  to  the  intersection  of  Magnolia  Street  and 
Moss  Springs  Road;  thence  in  a  generally  northeasterly  direction  with 
Moss  Springs  Road  to  a  branch;  thence  continuing  with  Moss  Springs 
Road  in  a  generally  southeasterly  direction  to  its  intersection  with 
Impala  Drive;  and  thence  again  with  Moss  Springs  Road  in  an  easterly 
direction  to  its  intersection  with  Speight  road;  thence  in  a  southerly 
direction  with  the  line  of  Speight  Road  to  its  intersection  with  North 
Carolina  Highway  740.  Badin  Road;  thence  in  a  generally 
southwesterly  direction  with  the  line  of  the  Badin  Road  to  its 
intersection  with  Parkway  Drive:  thence  with  the  line  of  Parkway 
Drive  to  its  intersection  with  East  Main  Street;  thence  in  a  westerly 
direction  with  the  centerline  of  East  Main  Street  to  its  intersection  with 
the  centerline  of  Fourth  Street,  the  place  of  beginning. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June,  1989. 

H.B.  893  CHAPTER  310 

AN  ACT  TO  ALLOW  SANITARY  DISTRICT  ELECTIONS  TO  BE 
HELD  IN  EVEN-NUMBERED  YEARS  IN  COUNTIES  WHICH 
HAVE  NO  INCORPORATED  MUNICIPALITIES,  AND  WHERE 
THE  SANITARY  DISTRICT  BOARD  SERVES  FOUR-YEAR 
UNSTAGGERED  TERMS. 

The  General  Assembly  of  North  Carolina  enacts:  "  "     -^     •     ■ 

Section  1.  G.S.  130A-50  is  amended  by  adding  a  new 
subsection  to  read: 

"(b2)  If  a  sanitary  district:  .  ; 

(1)  Is  located  entirely  within  a  county  which  has  no  incorporated 
city  as  defined  by  G.S.  160A-1(2)  located  within  that  county; 
and 

(2)  Has  a  sanitary  district  board  whose  members  serve  four-year 
terms  which  are  not  staggered  and  which  next  expire  in 
1991, 

the  board  of  commissioners  of  that  county  may,  by  resolution  adopted 
prior  to  December  31.  1989.  set  the  sanitary  district  election  to  be 
held  on  the  same  date  as  general  elections  in  even-numbered  years 
under  G.S.  163-1.  Such  resolution  shall  extend  the  terms  of  office  of 
the  then  serving  members  of  the  sanitary  district  board  by  one  year, 

744 


Session  Laws  -  1989  CHAPTER  311 

so  that  they  will  expire  on  the  first  Monday  in  December  following  the 
1QQ2  general  election.  Other  than  as  provided  by  this  subsection, 
sanitary  district  elections  shall  continue  to  be  conducted  in  accordance 
with  this  Article  and  Chapter  163  of  the  General  Statutes." 

Sec   2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June.  1989. 

H.B.  nil  CHAPTER  311 

AN  ACT  TO  INCREASE  THE  JURISDICTIONAL  AMOUNT  IN 
SMALL  CLAIMS  COURT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  7A-210  reads  as  rewritten: 
"§  7A-2I0.  Small  claim  action  defined. 

For  purposes  of  this  Article  a  small  claim  action  is  a  civil  action 

wherein:  ,  .  .  ... 

.  (I)  The  amount  in  controversy,  computed  in  accordance  with 
G.S.  7A-243,  does  not  exceed  one  thousand  fr/e  hundred 
dollar:  ($1.^^^)  two  thousand  dollars  ($2.000):  and 

(2)  The  only  principal  relief  prayed  is  monetary,  or  the  recovery 
of  specific  personal  property,  or  summary  ejectment,  or  any 
combination  of  the  foregoing  in  properly  joined  claims;  and 

(3)  The  plaintiff  has  requested  assignment  to  a  magistrate  in  the 
manner  provided  in  this  Article. 

The  seeking  of  the  ancillary  remedy  of  claim  and  delivery  or  an 
order  from  the  clerk  of  superior  court  for  the  relinquishment  of 
property  subject  to  a  lien  pursuant  to  G.S  44A-4(a)  does  not  prevent 
an  action  otherwise  qualifying  as  a  small  claim  under  this  Article  from 
so  qualifying." 

Sec.  2.     G.S.  7A-2I9  reads  as  rewritten: 
"§  7/4-2/9.   Certain  counterclaims:  cross  claims:  third-party  claims  not 

permissible. 

No  counterclaim,  cross  claim  or  third-party  claim  which  would 
make  the  amount  in  controversy  exceed  one  thousand  five  hundt:ed 
dollar:  ($1.^^^)  two  thousand  dollars  ($2,000)  is  permissible  in  a 
small  claim  action  assigned  to  a  magistrate.  JNo  determination  of  fact 
or  law  in  an  assigned  small  claim  action  estops  a  party  thereto  in  any 
subsequent  action  which,  except  for  this  section,  might  have  been 
asserted  under  the  Code  of  Civil  Procedure  as  a  counterclaim  in  the 
small  claim  action." 

Sec.  3.     G.S.  42-28  reads  as  rewritten: 
"  §  42-28.  Summons  issued  by  clerk.  ; 
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When  the  lessor  or  his  assignee  files  a  complaint  pursuant  to  G.S. 
42-26  or  42-27.  and  asks  to  be  put  in  possession  of  the  leased 
premises,  the  clerk  of  superior  court  shall  issue  a  summons  requiring 
the  defendant  to  appear  at  a  certain  time  and  place  not  to  exceed  10 
days  from  the  issuance  of  the  summons  to  answer  the  complaint.  The 
plaintiff  may  claim  rent  in  arrears,  and  damages  for  the  occupation  of 
the  premises  since  the  cessation  of  the  estate  of  the  lessee,  not  to 
exceed  one  thousand  five  hundred  dollars  ($1,500)  two  thousand 
dollars  ($2.000).  but  if  he  omits  to  make  such  claim,  he  shall  not  be 
prejudiced  thereby  in  any  other  action  for  their  recovery." 

Sec.  4.     G.S.  42-30  reads  as  rewritten: 
"  §  42-30.  Judgment  by  confession  or  where  plaintiff  has  proved  case. 

The  summons  shall  be  returned  according  to  its  tenor,  and  if  on  its 
return  it  appears  to  have  been  duly  served,  and  if  the  plaintiff  proves 
his  case  by  a  preponderance  of  the  evidence,  or  the  defendant  admits 
the  allegations  of  the  complaint,  the  magistrate  shall  give  judgment 
that  the  defendant  be  removed  from,  and  the  plaintiff  be  put  in 
possession  of.  the  demised  premises;  and  if  any  rent  or  damages  for 
the  occupation  of  the  premises  after  the  cessation  of  the  estate  of  the 
lessee,  not  exceeding  one  thousand  five  hundred  dollars  ($1.500)  two 
thousand  dollars  ($2,000).  be  claimed  in  the  oath  of  the  plaintifFas 
due  and  unpaid,  the  magistrate  shall  inquire  thereof,  and  give 
judgment  as  he  may  find  the  fact  to  be." 

Sec.  5.  This  act  shall  become  effective  October  1,  1989,  and 
shall  apply  to  complaints  filed  with  clerks  of  court  on  or  after  that 
date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
13th  day  of  June,  1989. 

S.B.  479  CHAPTER  312 

AN  ACT  TO  EXEMPT  THE  CITY  OF  WILSON  FROM  CERTAIN 
ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice   of  hearing   with   regard   to   such   proposed  zoning  actions   is 
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published  pursuant  to  G.S.  I60A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  I60A-384. 

Sec.  2.     This  act  applies  only  to  the  City  of  Wilson. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June.  1989. 

S.B.  551  CHAPTER  313 

AN  ACT  TO  CLARIFY  THE  SCOPE  OF  STATE  GUIDELINES 
THAT  MAY  BE  ADOPTED  UNDER  THE  COASTAL  AREA 
MANAGEMENT  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  1I3A-I07(a)  reads  as  rewritten: 
"(a)  State  guidelines  for  the  coastal  area  shall  consist  of  statements 
of  objectives,  policies,  and  standards  to  be  followed  in  public  and 
private  use  of  land  and  water  areas  within  the  coastal  area.  Such 
guidelines  shall  be  consistent  with  the  goals  of  the  coastal  area 
management  system  as  set  forth  in  G.S.  113A-I02.  They  shall  give 
particular  attention  to  the  nature  of  development  which  shall  be 
appropriate  within  the  various  types  of  areas  of  environmental  concern 
that  may  be  designated  by  the  Commission  under  Part  3.  Land  and 
water  areas  addressed  in  the  State  guidelines  may  include  underground 
areas  and  resources,  and  airspace  above  the  land  and  water,  as  well  as 
the  surface  of  the  land  and  surface  waters.  Such  guidelines  shall  be 
used  in  the  review  of  applications  for  permits  issued  pursuant  to  this 
Article  and  for  review  of  and  comment  on  proposed  public,  private 
and  federal  agency  activities  that  are  subject  to  review  for  consistency 
with  State  guidelines  for  the  coastal  area.  Such  comments  shall  be 
consistent  with  federal  laws  and  regulations." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June.  1989. 

SB.  555  CHAPTER  314 

AN  ACT  TO  EXEMPT  THE  CITY  OF  ROCKY  MOUNT  FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 
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The  General  Assembly  of  North  Carolina  enacts:  (<:;   O'lkk; :;;;:!?! 

Section  1.  Notwithstanding  G.S.  I60A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner,  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  City  of  Rocky  Mount. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

H.B.  40  CHAPTER  315 

AN      ACT      TO      MODIFY      THE      MEMBERSHIP      OF      THE 
ENVIRONMENTAL  MANAGEMENT  COMMISSION. 

The  Geiwral  Assembly  of  North  Carolina  enacts:  ;        •■■=    ' 

Section  1.      G.S.  l43B-283(a)  reads  as  rewritten: 
"(a)  The  Environmental  Management  Commission  shall  consist  of 
13  members  appointed  by  the  Governor.     The  Governor  shall  select 
the  members  so  that  the  membership  of  the  Commission  shall  consist 
of: 

(1)  One   who   shall    be   a   licensed   physician;    physician   with 
i  specialized  training  and  experience  in  the  health  effects  of 

environmental  pollution; 

(2)  One  who  shall,  at  the  time  of  appointment,  be  actively 
connected  with  the  Commission  for  Health  Services  or  local 
board  of  health  or  have  experience  in  health  sciences;  have 
had  experience  in  water  and  air  pollution  control  activities; 

(3)  One  who  shall,  at  the  time  of  appointment,  be  actively 
connected  with  or  have  had  experience  in  agriculture: 

(4)  One  who  shall,  at  the  time  of  appointment,  be  a  registered 
engineer  experienced — m-  with  specialized  training  and 
experience    in    water    supply    or    water    or    air    pollution 
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control;  the  planning  or  conservation  of  water  or  air 
rccource!:.  ^v  pi-^"ni"g  ^f  ^'"^ter  or  rcwer  syvtems,  or 
haring  e-perirn^--  '"  the  finlH  nf  inrln^trial  v/ater  supply  or 
rvater  and  n''-  p^Hntinn  rnntrol  or  ha^^e  had  practical 
c.'cperiencf  in  '"^'^'-  ^'TP':'  '^"^  "'-^^^'"  ^"'^-'  '^''"  Po""^'Q" 
control  problems  ot  municipal  government; 

(5)  One  who  shall,  at  the  time  of  appointment,  be  actively 
connected  with  or  have  had  experience  in  the  fish  and 
wildlife  conservation  activities  of  the  State; 

(6)  One  who  shall,  at  the  time  of  appointment,  have  special 
training  and  scientific  expertise  in  hydrogeology  or 
groundwater  hydrology;  or  groundwater  pollution  control; 
be  acti-ely  ^^"-^^rtpH  uith  or  knowledgeable  in  the 
groundwater  industry; 

(7)  Fi'/e  Three  members  interested  in  water  and  air  pollution 
control,  appointed  from  the  public  at  large; 

(8)  One  who  shall,  at  the  time  of  appointment,  be  actively 
connected  with  industrial  production  or  have  had 
experience  in  the  field  of  industrial  air  and  water  pollution 

control;  -aft^ 

(9)  One  who  shall,  at  the  time  of  appointment,  be  actively 
connected  with  or  have  had  experience  in  pollution  control 
problems  of  municipal  or  county  government,  government; 

(10)  One  who  shall,  at  the  time  of  appointment,  have  special 
;  training  and  scientific  expertise  in  air  pollution  control  and 

the  effects  of  air  pollution;  and 

(11)  One  who  shall,  at  the  time  of  appointment,  have  special 
training  and  scientific  expertise  in  freshwater,  estuarine, 
marine  biological,  or  ecological  sciences." 

Sec.  2.  This  act  is  effective  upon  ratification.  However, 
Commission  members  serving  on  the  Environmental  Management 
Commission  on  the  date  of  ratification  shall  be  eligible  to  complete 

their  respective  terms.  .r.    .    ,  •      u 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

14th  day  of  June,  1989. 

H.B.  679  CHAPTER  316 

AN  ACT  TO  EXCLUDE  CHEMICALLY  DEPENDENT 
CHILDREN  NOT  OTHERWISE  ELIGIBLE.  FROM  THE 
PROVISIONS  APPLYING  TO  CHILDREN  WITH  SPECIAL 
NEEDS.         .         . 

The  General  Assembly  of  Norih  Carolina  enacts:  '  .. 
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Section  1.      Chapter  1 15C  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  9A. 
"Children  With  Chemical  Dependency. 
"§    !  ISC- 1 49.     Policy.     Chemically  dependent  children  excluded  from 
provisions  of  Article  9. 

The  General  Assembly  of  North  Carolina  hereby  declares  that  the 
policy  of  the  State  is  to  ensure  that  an  appropriate  education  is 
provided  for  drug  and  alcohol  addicted  children;  however,  drug  and 
alcohol  addicted  children  are  not  'children  with  special  needs'  within 
the  meaning  of  G.S.  1 15C-I09  unless  because  of  some  other  condition 
they  meet  that  definition. 
"  §  I I5C-I50.    State  Board  to  adopt  rules. 

The  State  Board  of  Education  shall  adopt  rules  to  ensure  that  local 
school  administrative  units  provide  an  appropriate  education  for  drug 
and  alcohol  addicted  children." 

Sec.  2.     This  act  shall  become  effective  July  1.  1989,  and  shall 
apply  to  academic  years  beginning  with  the  1989-90  academic  year. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

H.B.  707  CHAPTER  317 

AN  ACT  TO  AMEND  THE  RULE  MAKING  AUTHORITY  OF 
THE  COMMISSION  FOR  HEALTH  SERVICES  REGARDING 
SOLID  WASTE  MANAGEMENT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  130A-294(b)  reads  as  rewritten: 
"(b)  The  Commission  shall  adopt  and  the  Department  shall  enforce 
rules  for  the  establishment,  location,  operation,  maintenance,  use  and 
discontinuance  of  solid  waste  management  sites  and  facilities.  These 
rules  shall  be  designed  to  accomplish  the  maintenance  of  safe  and 
sanitary  conditions  in  and  around  solid  waste  management  sites  and 
facilities,  and  shall  be  based  on  recognized  public  health  practices  and 
procedures,  sanitary  engineering  research  and  studies,  to  implement  a 
comprehensive  statewide  solid  waste  management  program.  The  rules 
shall  be  consistent  with  applicable  State  and  federal  law;  and  shall  be 
designed  to  protect  the  public  health,  safety,  and  welfare;  preserve  the 
environment;  and  provide  for  the  greatest  possible  conservation  of 
cultural  and  natural  resources.  Rules  for  the  establishment,  location, 
operation,  maintenance,  use,  discontinuance,  recordation,  post-closure 
care  of  solid  waste  management  facilities  also  shall  be  based  upon 
recognized     public     health     practices     and     procedures,     including 
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applicable  epidemiological  research  and  studies;  hydrogeological 
research  and  studies;  sanitary  engineering  research  and  studies;  and 
current  technological  development  in  equipment  and  methods.  The 
rules  shall  not  apply  to  the  management  of  solid  waste  that  is 
generated  by  an  individual  or  individual  family  or  household  unit  on 
the  individuals  property  and  is  disposed  of  on  the  individual's 
property. 

The  Commission  may  adopt  rules  for  Financial  responsibility  to 
ensure  the  availability  of  sufficient  funds  for  closure  and  post-closure 
maintenance  and  monitoring  at  solid  waste  management  facilities,  and 
for  any  corrective  action  the  Department  may  require  during  the  active 
life  of  a  facility  or  during  the  closure  and  post-closure  periods.  The 
rules  may  permit  demonstration  of  financial  responsibility  through  the 
use  of  a  letter  of  credit,  insurance,  surety,  trust  agreement,  financial 
test,  or  guarantee  by  corporate  parents  or  third  parties  who  can  pass 
the  financial  test.  Financial  responsibility  rules  shall  not  apply  to 
solid  waste  management  facilities  operated  by  local  government." 

Sec.  2.     This  act  shall  become  effective   October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

H.B.  810  CHAPTER  318 

AN  ACT  TO  AUTHORIZE  THE  TOWN  OF  BANNER  ELK  TO 
LEVY  A  ROOM  OCCUPANCY  AND  TOURISM 
DEVELOPMENT  TAX. 

The  General  Assembly  of  Nonh  Carolina  enacts: 

Section  1.  Occupancy  Tax.  The  Town  Council  of  Banner  Elk 
may  by  resolution,  after  not  less  than  10  days'  public  notice  and  after 
a  public  hearing  held  pursuant  thereto,  levy  a  room  occupancy  and 
tourism  development  tax.  Collection  of  the  tax  and  liability  therefor 
shall  begin  and  continue  only  on  and  after  the  first  day  of  a  calendar 
month  set  by  the  Town  Council  of  Banner  Elk  in  the  resolution 
levying  the  tax.  which  in  no  case  may  be  earlier  than  the  first  day  of 
the  second  succeeding  calendar  month  after  the  date  of  adoption  of  the 
resolution. 

The  occupancy  and  tourism  development  tax  that  may  be  levied 
under  this  act  shall  be  three  percent  (3%)  of  the  gross  receipts  derived 
from  the  rental  of  any  room,  lodging,  or  similar  accommodation  in 
the  Town  of  Banner  Elk  that  is  subject  to  sales  tax  imposed  by  the 
State  under  G.S.  105-164.4(3).  This  tax  is  in  addition  to  any  State  or 
local  sales  tax.  The  tax  shall  not  apply  to  any  room,  lodging,  or 
accommodation    supplied    to   the    same    person    for   a   period   of  90 
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continuous  days  or  more  or  to  sleeping  rooms  or  lodging  furnished  by 
charitable,  educational,  or  religious  institutions  or  by  nonprofit 
organizations. 

Sec.  2.  Administration  of  Tax.  (a)  The  Town  of  Banner  Elk 
shall  administer  a  tax  levied  under  this  act.  A  tax  levied  under  this  act 
is  due  and  payable  to  the  town  in  monthly  installments  on  or  before 
the  15th  day  of  the  month  following  the  month  in  which  the  tax 
accrues.  Every  person,  firm,  corporation,  and  association  liable  for 
the  tax  shall,  on  or  before  the  15th  day  of  each  month  prepare  and 
render  a  return  on  a  form  prescribed  by  the  town.  The  return  shall 
state  the  total  gross  receipts  derived  in  the  preceding  month  from 
rentals  upon  which  the  tax  is  levied.  A  return  filed  with  the  town 
under  this  act  is  not  a  public  record  as  defined  by  G.S.  132-1  and 
may  not  be  disclosed  except  as  required  by  law. 

(b)  Any  person,  firm,  corporation,  or  association  who  fails  or 
refuses  to  file  the  return  required  by  this  act  shall  pay  a  penalty  of  ten 
dollars  ($10.00)  for  each  day's  omission.  In  case  of  failure  or  refusal 
to  file  the  return  or  pay  the  tax  for  a  period  of  30  days  or  more  after 
the  time  required  for  filing  the  return  or  for  paying  the  tax.  there  shall 
be  an  additional  tax,  as  a  penalty,  of  five  percent  (5%)  of  the  total  tax 
due,  for  each  additional  month  or  fraction  thereof  until  the  tax  is  paid. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  the 
occupancy  tax  levied  under  this  act  or  who  willfully  fails  to  pay  the  tax 
or  make  and  file  a  return  shall,  in  addition  to  all  other  penalties 
provided  by  law.  be  guilty  of  a  misdemeanor  and  shall  be  punished  by 
a  fine  not  to  exceed  one  thousand  dollars  ($1,000).  imprisonment  not 
to  exceed  six  months,  or  both.  The  town  council  may,  for  good  cause 
shown,  compromise  or  forgive  the  penalties  imposed  by  this 
subsection. 

(c)  All  persons,  firms,  corporations,  and  associations  who  rent 
either  their  own  dwelling  or  dwellings  or  rooms  for  other  persons  are 
required  to  submit  to  the  town  a  list  of  all  rented  properties.  This  list 
shall  include  the  owner's  name  and  current  address  and  the  location 
of  the  rental  property.  The  list  shall  be  submitted  semi-annually  on  or 
before  November  30  and  May  30.  Failure  to  file  this  listing  shall 
subject  the  person,  firm,  corporation,  or  association  to  a  civil  penalty 
of  fifty  dollars  ($50.00). 

Sec.  3.  Collection  of  Tax.  (a)  Every  operator  of  a  business 
and  every  individual  renting  his  or  her  own  property  subject  to  the  tax 
levied  pursuant  to  this  act  shall  on  and  after  the  effective  date  of  the 
levy  of  the  tax,  collect  the  three  percent  (3%)  room  occupancy  tax. 
This  tax  shall  be  collected  as  part  of  the  charge  for  furnishing  any 
taxable  accommodations.  The  tax  shall  be  stated  and  charged 
separately  from  the  sales  records  and  shall  be  paid  by  the  purchaser  to 
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the  operator  of  the  business  as  trustee  for  and  on  account  of  the  Town 
of  Banner  Elk.  It  is  the  intent  of  this  act  that  the  room  occupancy  tax 
levied  by  the  Town  of  Banner  Elk  shall  be  added  to  the  sales  price  and 
that  the  tax  shall  be  passed  on  to  the  purchaser  instead  of  being  borne 
by  the  operator  of  the  business.  The  town  shall  design,  print,  and 
furnish  to  all  appropriate  businesses  in  the  town  the  necessary  forms 
for  filing  returns  and  instructions  to  ensure  the  full  collection  of  the 
tax. 

(b)  Collection  of  the  tax  shall  be  the  responsibility  of  the  Banner 
Elk  Tax  Administrator.  In  his  or  her  discretion,  the  tax  administrator 
may  proceed  against  an  operator  whose  occupancy  tax  is  delinquent 
employing  all  remedies  for  collection  of  tax  as  set  out  in  G.S. 
105-367,  105-368,  105-374.  and  105-375.  In  employing  the 
remedies  under  those  statutes,  the  tax  levied  under  this  act  shall  be 
treated  as  a  property  tax  on  personal  property.  The  Tax  Administrator 
may  audit  occupancy  tax  reports  as  he  or  she  deems  necessary 
utilizing  information  available  to  him  or  her  in  property  tax  matters. 

Sec.  4.  Discount  for  Payment  of  Taxes  When  Due.  Every 
operator  who  pays  the  occupancy  tax  imposed  by  this  act  may  deduct 
from  the  amount  of  the  tax  for  which  he  is  liable  and  which  he 
actually  pays  a  discount  of  three  percent  (3%).  Provided,  however, 
the  tax  administrator  may  deny  a  taxpayer  the  benefit  of  this  section 
for  failure  to  pay  the  full  tax  when  due  as  well  as  in  cases  of  fraud, 
evasion,  or  failure  to  keep  accurate  and  clear  records  as  required. 
Provided,  further,  that  in  order  to  receive  the  discount  the  taxpayer 
must  deduct  the  three  percent  (3%)  at  the  time  of  making  the  monthly 
remittance  of  tax  to  the  town. 

Sec.  5.  Disposition  of  Taxes  Collected.  For  the  purpose  of  this 
section,  "net  proceeds"  means  gross  proceeds  less  the  direct  costs  for 
administrative  and  collection  expenses  not  to  exceed  three  percent 
(3%)  of  the  amount  collected,  which  shall  be  retained  by  the  town. 
The  net  proceeds  shall  be  distributed  to  the  town  council.  The  town 
council  may  expend  the  funds  distributed  to  it  pursuant  to  this  section 
only  to  further  the  development  of  travel,  tourism,  conventions,  and 
convention  facilities  in  the  town. 

Sec.  6.  Repeal  of  Levy.  The  Banner  Elk  Town  Council  may 
by  resolution  repeal  the  levy  of  the  room  occupancy  tax  in  Banner 
Elk,  but  no  repeal  of  taxes  levied  under  this  act  shall  be  effective  until 
the  end  of  the  fiscal  year  in  which  the  repeal  resolution  was  adopted. 
No  liability  for  a  tax  levied  under  this  act  that  attached  prior  to  the 
date  on  which  a  levy  is  repealed  shall  be  discharged  as  a  result  of  the 
repeal,  and  no  right  to  a  refund  of  a  tax  that  accrued  prior  to  the 
effective  date  on  which  a  le\7  is  repealed  shall  be  denied  as  a  result  of 
the  repeal. 
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Sec.  7.     This  act  is  effective  upon  ratification.  '>    .':i- 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

H.B.  887  CHAPTER  319 

AN  ACT  TO  ALLOW  CARTERET  COUNTY  AND  WAYNE 
COUNTY  TO  ENTER  INTO  LONG  TERM  CONTRACTS  FOR 
DISPOSAL  OF  SOLID  WASTE.  :     t      ;   , 

The  General  Assembly  of  North  Carolina  enacts:     ■  '  ■  ■       •^.'^v.-  .•      >''•(. 
Section  1.      G.S.  153A-299.6  reads  as  rewritten:  ,  \  ,\ 

"§  I53A-299.6.  Applicability. 

This  Part  shall  apply  only  to  Beaufort  County.  Carteret  County, 

Craven  County.  Davie  County.  Edgecombe  County.  Gaston  County, 
Hyde  County,  Lenoir  County,  Martin  County.  New  Hanover  County, 

Pamlico   County,    Pitt   County.    Rowan   County.    Rutherford  County, 

Washington  County.  Wayne  County.  Wilson  County,  and  to  any  and 
all  incorporated  cities  and  towns  situated  within  the  foregoing 
counties." 

Sec.  2.     This  act  is  effective  upon  ratification.       >  i*-: 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

HE.  1122  CHAPTER  320 

AN  ACT  TO  PERMIT  MUTUALS  INSURANCE  COMPANIES 
WITH  GUARANTY  CAPITAL  TO  PAY  DIVIDENDS. 

The  General  Assembly  of  North  Carolina  enacts:  '      ■ 

Section  1.      G.S.  58-96  reads  as  rewritten:  <  - 

"  §  58-96.  Mutual  companies  with  a  guaranty  capital. 

A  mutual  insurance  company  formed  as  provided  in  this  Chapter,  in 
lieu  of  the  contributed  surplus  required  for  the  organization  of  mutual 
companies  under  the  provisions  of  G.S.  58-77.  or  a  mutual  insurance 
company  now  existing,  may  establish  a  guaranty  capital  or  surplus  of 
not  less  than  twenty-five  thousand  dollars  ($25,000),  divided  into 
shares  of  one  hundred  dollars  ($100.00)  each,  which  shall  be  invested 
in  the  same  manner  as  is  provided  in  this  Subchapter  for  the 
investment  of  the  capital  stock  of  insurance  companies.  The  board  of 
directors  of  a  company  may  declare  and  pay  dividends  to  the 
stockholders  of  the  guaranty  capital  of  a  company  or  owners  of 
guaranty  surplus  are  entitled  to  an  annual  dividend  of  not  more  than 
ten  per  centum  (10%)  on  their  respective  shares  and,  in  the  discretion 
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of  the  board  of  directors  of  a  company, — said  dividend — may  be 
increased  in  any  year  to  not  more  than  fifteen  per  centum  (15%).  if 
the  net  profits  or  unused  premiums  left  after  all  expenses,  losses,  and 
liabilities  then  incurred,  together  with  the  reserve  as  provided  for.  are 
sufficient  to  pay  the  same.  The  guaranty  capital  or  surplus  shall  be 
applied  to  the  payment  of  losses  only  when  the  company  has  exhausted 
its  cash  in  hand  and  the  invested  assets,  exclusive  of  uncollected 
premiums,  and  when  thus  impaired,  the  directors  may  make  good  the 
whole  or  any  part  of  it  by  assessments  upon  the  contingent  funds  of 
the  company  at  the  date  of  such  impairment.  Shareholders  and 
members  of  such  companies  are  subject  to  the  same  provisions  of  law 
in  respect  to  their  right  to  vote  as  apply  respectively  to  shareholders  in 
stock  companies  and  policyholders  in  purely  mutual  companies.  This 
guaranty  capital  or  surplus  may  be  reduced  or  retired  by  vote  of  the 
policyholders  of  the  company  and  the  assent  of  the  Commissioner  of 
Insurance,  if  the  net  assets  of  the  company  above  its  reserve  and  all 
other  claims  and  obligations,  exclusive  of  guaranty  capital  or  surplus, 
for  two  years  immediately  preceding  and  including  the  date  of  its  last 
annual  statement,  is  not  less  than  twenty-five  per  centum  (25%)  of  the 
guaranty  capital  or  surplus.  Due  notice  of  such  proposed  action  on  the 
part  of  the  company  must  be  mailed  to  each  policyholder  of  the 
company  not  less  than  30  days  before  the  meeting  when  the  action 
may  be  taken,  and  must  also  be  advertised  in  two  papers  of  general 
circulation,  approved  by  the  Commissioner  of  Insurance,  not  less  than 
three  times  a  week  for  a  period  of  not  less  than  four  weeks  before 
such  meeting.  No  insurance  company  with  a  guaranty  capital  or 
surplus,  which  has  ceased  to  do  new  business,  shall  divide  to  its 
stockholders  any  part  of  its  assets  or  guaranty  capital  or  surplus, 
except  income  from  investments,  until  it  has  performed  or  canceled  its 
policy  obligations." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

H.B.  1277  CHAPTER  321 

AN  ACT  TO  CLAmFY  THAT  THE  PJL\CTICE  OF  OPTOMETRY 
BY  STUDENTS  ENROLLED  AT  APPROVED  SCHOOLS  OR 
COLLEGES  UNDER  SUPERVISION  OF  LICENSED  OR 
QUALIFIED  OPTOMETRISTS  DOES  NOT  VIOLATE  THE 
OPTOMETRY  LICENSURE  REQUIREMENTS. 

The  General  Assembly  of  Norih  Carolina  cnacb-:  ■         ' 

Section  1.      G.S.  90-115.1(3)  reads  as  rewritten: 
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"(3)  The  practice  of  optometry  by  students  enrolled  in  optometry 
schools  or  colleges  in  this  State  approved  by  the  North  Carolina  State 
Board  of  Examiners  in  Optometry  by  students  enrolled  in  such  schools 
or  colleges  when  such  practice  is  performed  as  a  part  of  their  the 
student's  course  of  instruction  and  instruction,  is  under  the  direct 
supervision  of  an  optometrist  who  is  either  duly  licensed  in  North 
Carolina  or  qualified  under  subdivision  (2)  above  as  a  teacher. 
teacher,  and  is  conducted  in  accordance  with  such  rules  as  may  be 
established  for  such  practice  by  the  North  Carolina  State  Board  of 
Examiners  in  Optometry.  Additionally,  the  practice  of  optometry  by 
such  students  at  any  location  upon  patients  or  inmates  of  institutions 
wholly  owned  or  operated  by  the  State  of  North  Carolina  or  any 
political  subdivision  or  subdivisions  thereof  when,  in  the  opinion  of 
the  dean  of  such  optometry  school  or  college  or  his  designee,  the 
student's  optometric  education  and  experience  is  adequate  therefor, 
subject  to  review  and  approval  by  the  said  Board  of  Examiners  in 
Optometry,  and  such  practice  is  a  part  of  the  course  of  instruction  of 
such  students,  is  performed  under  the  supervision  of  a  duly  licensed 
optometrist  acting  as  a  teacher  or  instructor  and  is  without 
remuneration  except  for  expenses  and  subsistence  as  defined  and 
permitted  by  the  rules  and  regulations  of  said  Board  of  Examiners  in 
Optometry." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
14th  day  of  June,  1989. 

SB.  26  ^    CHAPTER  322 

AN  ACT  TO  AMEND  THE  CRIME  VICTIMS  COMPENSATION 
ACT  TO  INCLUDE  VICTIMS  INJURED  BY  DRIVING  WHILE 
IMPAIRED  OFFENDERS.  TO  LIMIT  RECOVERY  TO 
ECONOMIC  LOSS.  AND  TO  PROVIDE  COMPENSATION  TO 
RESIDENTS  WHO  ARE  INJURED  IN  A  STATE  THAT  DOES 
NOT  HAVE  A  CRIME  VICTIMS  COMPENSATION  PROGRAM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  15B-2(5)  reads  as  rewritten: 
"(5)  'Criminally  injurious  conduct'  means  conduct  that  occurs  or  is 
attempted  in  this  State  which  by  its  nature  poses  a  substantial  threat  of 
personal  injury  or  death,  and  is  punishable  by  fine  or  imprisonment 
or  death,  or  would  be  so  punishable  but  for  the  fact  that  the  person 
engaging  in  the  conduct  lacked  the  capacity  to  commit  the  crime  under 
the  laws  of  this  State.  Criminally  injurious  conduct  includes  conduct 
which  amounts  to  an  offense  involving  impaired  driving  as  defined  in 
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G.S.  20-4.01  (24a)  but  does  not  include  conduct  arising  out  of  the 
ownership,  maintenance,  or  use  of  a  motor  vehicle  when  the  conduct 
is  punishable  only  as  a  violation  of  other  provisions  of  Chapter  20  of 
the  General  Statutes." 

Sec.  2.     G.S.  15B-4  reads  as  rewritten: 
"§  15B-4.  Award  of  compensation. 

(a)  Subject  to  the  limitations  in  G.S.  15B-22.  compensation  for 
criliiinally  injurious  conduct  shall  be  awarded  to  a  claimant  if 
substantial  evidence  establishes  that  the  requirements  for  an  award 
have  been  met.  Compensation  shall  only  be  paid  for  economic  loss 
and  not  for  noneconomic  loss.  The  Commission  shall  follow  the  rules 
of  liability  applicable  to  civil  tort  law  in  North  Carolina. 

(b)  Compensation  shall  only  be  awarded  for  criminally  injurious 
conduct  that  occurs  or  is  attempted  in  this  State  except  that  criminally 
injurious  conduct  that  occurs  or  is  attempted  against  a  resident  of  this 
State  while  in  another  state  which  does  not  have  a  victims 
compensation  program  of  any  type  may  be  a  basis  of  compensation." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

SB.  242  CHAPTER  323 

AN    ACT    TO    AUTHORIZE    THE    BOARD    OF    NURSING    TO 
ESTABLISH  A  NURSES  AIDES  REGISTRY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  90  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  9C. 
"Nurses  Aides  Registry  Act. 
"  §  90-171 .  55.    Nurses  Aides  Registry. 

The  Board  of  Nursing,  established  pursuant  to  G.S.  90-171.21, 
shall  establish  a  Nurses  Aides  Registry  for  persons  functioning  as 
nurses  aides  regardless  of  title.  The  Board  shall  consider  those  Level 
I  nurses  aides  employed  in  State  licensed  or  Medicare/Medicaid 
certified  nursing  facilities  who  meet  applicable  State  and  federal 
registry  requirements  as  adopted  by  the  North  Carolina  Medical  Care 
Commission  as  having  fulfilled  the  training  and  registry  requirements 
of  the  Board,  except  for  the  fee  requirements  prescribed  by  this 
section.  The  Board  may  charge  an  annual  fee  of  five  dollars  ($5.00) 
for  each  registry  applicant.  The  Board  shall  adopt  rules  to  ensure  that 
whenever  possible,  the  fee  is  collected  through  the  employer  or 
prospective  employer  of  the  registry  applicant.  Fees  collected  may  be 
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used  by  the  Board  in  administering  the  registry.  The  Board's 
authority  granted  by  this  Article  shall  not  conflict  with  the  authority  of 
the  Medical  Care  Commission." 

Sec.  2.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989.  .       .      ,i  >  -        ^  ;; 

S.B.  338  ■/..;     CHAPTER  324      ■-:;■'■    ■■^-; ■..;•''''",.•':  ■-,;-;■■ 

AN   ACT   TO   REQUIRE   FIRST  TIME   BUYERS   OF   HUNTING 
LICENSES  TO  COMPLETE  A  HUNTER  SAFETY  COURSE. 

The  General  Assembly  of  North  Carolina  enacts:  f    • 

Section  1.      Chapter  1 13  of  the  General  Statutes  is  amended  by 
adding  a  new  section  1 13-270. 1 A  to  read  as  follows: 
"  §  113-270. 1  A.  Hunter  Safety  Course  Required. 

(a)  On  or  after  July  1,  1991.  a  person,  regardless  of  age,  may  not 
procure  a  hunting  license  or  hunt  in  this  State  without  producing  a 
certificate  of  competency  or  a  hunting  license  issued  prior  to  July  1, 
1991,  or  making  out  an  affidavit  that  he  had  such  a  license. 

(b)  The  Wildlife  Resources  Commission  shall  institute  and 
coordinate  a  statewide  course  of  instruction  in  hunter  ethics,  wildlife 
laws  and  regulations,  and  competency  and  safety  in  the  handling  of 
firearms,  and  in  so  doing,  may  cooperate  with  any  political 
subdivision,  or  with  any  reputable  organization  having  as  one  of  its 
objectives  the  promotion  of  competency  and  safety  in  the  handling  of 
firearms,  including  local  rod  and  gun  clubs. 

(1)  The  Wildlife  Resources  Commission  shall  designate  those 
persons  or  agencies  authorized  to  give  the  course  of 
instruction,  and  this  designation  shall  be  valid  until  revoked 
by  the  Commission.  Those  designated  persons  shall  submit 
to  the  Wildlife  Resources  Commission  validated  listings 
naming  all  persons  who  have  successfully  completed  the 
course  of  instruction. 

(2)  The  Wildlife  Resources  Commission  may  conduct  the  course 
in  hunter  safety,  using  Commission  personnel  or  other 
persons    at    times    and    in    areas    where    other    competent 

-  agencies  are  unable  or  unwilling  to  meet  the  demand  for 

instruction. 

(3)  The  Wildlife  Resources  Commission  shall  issue  a  certificate 
of  competency  and  safety  to  each  person  who  successfully 
completes  the  course  of  instruction,  and  the  certificate  shall 

•  be  valid  until  revoked  by  the  Commission. 

(4)  Any    similar    certificate    issued    outside    the    State    by    a 
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governmental  agency,  shall  be  accepted  as  complying  with 
the  requirements  of  subsection  (a)  above,  if  the  privileges 
are  reciprocal  for  North  Carolina  residents. 
(5)  The  Wildlife  Resources  Commission  shall  adopt  rules  and 
regulations  to  provide  for  the  course  of  instruction  and  the 
issuance  of  the  certificates  consistent  with  the  purpose  of  this 
section. 

(c)  On  or  after  July  I,  1991.  any  person  who  obtains  a  hunting 
license  by  presenting  a  fictitious  certificate  of  competency  or  who 
attempts  to  obtain  a  certificate  of  competency  or  hunting  license 
through  fraud  shall  have  his  hunting  privileges  revoked  by  the  Wildlife 
Resources  Commission  for  a  period  not  to  exceed  one  year. 

(d)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  sale  of 
lifetime  licenses  as  provided  in  G.S.  1 13-270.2(c)(la).  Pending 
satisfactory  completion  of  the  hunter  safety  course,  persons  who 
possess  such  licenses  may  exercise  the  privileges  thereof  when 
accompanied  by  an  adult  at  least  21  years  of  age  who  is  licensed  to 
hunt  in  this  State.  For  the  purpose  of  this  section,  'accompanied'  is 
defined  as  being  able  to  take  immediate  control  of  the  hunting  device." 

Sec.  2.     G.S.  113-270.2  is  amended  by  adding  a  new  subsection 
(al)  to  read  as  follows: 

"(al)  Except  as  provided  by  G.S.  11 3-270.  lA(d),  on  or  after  July 
1.  1991,  a  person,  regardless  of  age,  may  not  procure  a  hunting 
license  or  hunt  in  this  State,  without  producing  a  certificate  of 
competency  pursuant  to  G.S.  I  13-270.1  A  or  a  hunting  license  issued 
prior  to  July  1,  1991,  or  making  out  an  affidavit  that  he  had  such  a 
license." 

Sec.  3.     This  act  shall  become  effective  July  1.  1991. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

S.B.  370  CHAPTER  325 

AN  ACT  TO  REQUIRE  A  PERSON  TO  RESIGN  FROM  STATE 
OR  LOCAL  OFFICE  IF  HE  OR  SHE  SEEKS  ANOTHER 
PUBLIC  OFFICE  THE  TERM  OF  WHICH  RUNS 
CONCURRENTLY  WITH  THAT  OF  THE  OFFICE  HE  IS 
HOLDING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  163  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  II A. 
"Resign-to-Run. 
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"§  J  63-1 25.    Resignation  required  from  one  office  to  run  for  another  in 
certain  cases. 

(a)  No  individual  may  qualify  as  a  candidate  for  elective  public 
office  who  holds  another  elective  office,  whether  State,  district,  county 
or  municipal,  more  than  40  days  of  the  term  of  which  runs 
concurrently  with  the  term  of  office  for  which  he  seeks  to  qualify 
without  resigning  from  such  office  prior  to  the  last  day  of  qualifying 
for  the  office  he  intends  to  seek.  Said  resignation  shall  be  effective  on 
or  before  the  last  day  of  qualifying. 

(b)  For  the  purpose  of  determining  the  method  of  filling  the 
vacancy,  it  shall  be  considered  to  have  occurred  on  the  date  the 
resignation  is  submitted. 

(c)  A  resignation  required  by  this  section  requires  the  elected 
official  to  execute  an  instrument  in  writing  directed,  except  as  provided 
below,  to  the  Governor,  irrevocably  resigning  from  the  office  he  or 
she  currently  occupies.  In  case  of  a  State  officer,  the  resignation  shall 
be  presented  to  the  Governor  with  a  copy  to  the  Secretary  of  State  and 
to  the  Executive  Secretary-Director  of  the  State  Board  of  Elections.  In 
the  case  of  a  county,  municipal,  or  special  district  public  officer,  the 
resignation  shall  be  directed  and  presented  to  the  clerk  of  or  clerk  to 
that  unit  of  government,  or  the  custodian  of  records  of  the  unit  if  there 
is  no  clerk. 

(d)  A  person  who  has  resigned  under  the  provisions  of  this  section 
shall  not  hold  over  until  a  successor  is  elected  or  appointed  and 
qualifies. 

(e)  This  section  does  not  apply  to  persons  holding  any  elective 
federal  office,  nor  does  it  apply  to  persons  holding  the  office  of  judge 
or  justice  in  the  General  Court  of  Justice  who  seek  another  office  as  a 
judge  or  justice  in  the  General  Court  of  Justice. 

(0  For  the  purposes  of  this  section,  the  phrase  'last  day  of 
qualifying'  means  in  the  case  of  a  county,  district.  State,  or  federal 
election,  the  last  day  for  filing  under  G.S.  163-106  or  G.S.  163-13, 
in  the  case  of  a  partisan  municipal  election,  the  last  day  for  filing 
under  G.S.  163-291,  in  the  case  of  a  nonpartisan  municipal  election, 
the  last  day  for  filing  under  G.S.  163-294.2,  in  the  case  of  an 
unaffiliated  candidate,  the  last  day  for  filing  petitions  under  G.S. 
163-I22(a),  in  the  case  of  a  write-in  candidate,  the  last  day  for  filing 
petitions  under  G.S.  163-124(c),  and  for  candidates  of  new  political 
parties,  the  last  day  for  the  party  to  certify  its  candidates  to  the  State 
Board  of  Elections  under  G.S.  163-98. 

(g)  This  section  does  not  apply  to  candidacies  under  the 
Presidential  Preference  Primary  Act." 

Sec.  2.     This  act  shall  become  effective  with  respect  to  elections 
held  on  or  after  January  I.  1991.  . 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

SB.  456  CHAPTER  326 

AN  ACT  TO  AMEND  AND  IMPROVE  THE  NORTH  CAROLINA 
PUBLIC  RECORDS  LAW. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  132  of  the  General  Statutes  is  amended  by 
adding  the  following  new  section: 

"§    132-12.2.      Settlements  made  by  or  on  behalf  of  public  agencies, 
public  officials,  or  public  employees:  public  records. 

(a)  Public  records,  as  defined  in  G.S.  132-1.  shall  include  all 
settlement  documents  in  any  suit,  administrative  proceeding  or 
arbitration  instituted  against  any  agency  of  North  Carolina  government 
or  its  subdivisions,  as  defined  in  G.S.  132-1,  in  connection  with  or 
arising  out  of  such  agency's  official  actions,  duties  or  responsibilities, 
except  in  an  action  for  medical  malpractice  against  a  hospital  facility. 
No  agency  of  North  Carolina  government  or  its  subdivisions,  nor  any 
counsel,  insurance  company  or  other  representative  acting  on  behalf  of 
such  agency,  shall  approve,  accept  or  enter  into  any  settlement  of  any 
such  suit,  arbitration  or  proceeding  if  the  settlement  provides  that  its 
terms  and  conditions  shall  be  confidential,  except  in  an  action  for 
medical  malpractice  against  a  hospital  facility.  No  settlement 
document  sealed  under  subsection  (b)  of  this  section  shall  be  open  for 
public  inspection. 

(b)  No  judge,  administrative  judge  or  administrative  hearing  officer 
of  this  State,  nor  any  board  or  commission,  nor  any  arbitrator 
appointed  pursuant  to  the  laws  of  North  Carolina,  shall  order  or 
permit  the  sealing  of  any  settlement  document  in  any  proceeding 
described  herein  except  on  the  basis  of  a  written  order  concluding  that 
(1)  the  presumption  of  openness  is  overcome  by  an  overriding  interest 
and  (2)  that  such  overriding  interest  cannot  be  protected  by  any 
measure  short  of  sealing  the  settlement.  Such  order  shall  articulate 
the  overriding  interest  and  shall  include  findings  of  fact  that  are 
sufficiently  specific  to  permit  a  reviewing  court  to  determine  whether 
the  order  was  proper. 

(c)  Except  for  confidential  communications  as  provided  in  G.S. 
132-1.1,  the  term  'settlement  documents.'  as  used  herein,  shall 
include  all  documents  which  reflect,  or  which  are  made  or  utilized  in 
connection  with,  the  terms  and  conditions  upon  which  any  proceedings 
described  in  this  section  are  compromised,  settled,  terminated  or 
dismissed,    including   but   not   limited   to   correspondence,    settlement 
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agreements,  consent  orders,  checks,  and  bank  drafts." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989,  and  apply 

to  settlements  finalized  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

15th  day  of  June,  1989. 

S.B    514  CHAPTER327 

AN  ACT  TO  DIRECT  THE  WILDLIFE  RESOURCES 
COMMISSION  TO  STUDY  THE  NEED  TO  PROHIBIT  THE 
HUNTING  OF  A  BEAR  WEIGHING  LESS  THAN  ONE 
HUNDRED  POUNDS  AND  TO  INCREASE  THE  PENALTIES 
FOR  THE  UNLAWFUL  TAKING.  POSSESSION, 
TRANSPORTATION.  SALE,  POSSESSION  FOR  SALE,  OR 
PURCHASE  OF  A  COUGAR,  BEAR,  OR  BEAR  PART. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Wildlife  Resources  Commission  shall  consult 
with  biologists  and  hold  public  hearings  to  determine  whether  there  is 
a  need  to  prohibit  the  hunting,  taking,  or  killing  of  a  bear  weighing 
less  than  100  pounds. 

Sec.  2.     G.S.  113-294  reads  as  rewritten: 
"^113-294.    Specific  violations. 

(a)  Any  person  who  unlawfully  sells,  possesses  for  sale,  or  buys 
any  wildlife  is  guilty  of  a  misdemeanor.  Unless  a  greater  penalty  is 
prescribed  for  the  offense  in  question,  any  person  convicted  under 
this  subsection  is  punishable  by  a  fine  of  not  less  than  fifty  dollars 
($50.00)  nor  more  than  five  hundred  dollars  ($500.00),  imprisonment 
not  to  exceed  90  days,  or  both. 

(b)  Any  person  who  unlawfully  sells,  possesses  for  sale,  or  buys 
any  bear,  cougar  (Felis  concolor).  deer,  deer  or  wild  turkey  is  guilty 
of  a  misdemeanor.  Unless  a  greater  penalty  is  prescribed  for  the 
offense  in  question,  any  person  convicted  under  this  subsection  is 
punishable  by  a  fine  of  not  less  than  two  hundred  fifty  dollars 
($250.00)  in  addition  to  such  other  punishment  the  court  may  impose 
in  its  discretion. 

(c)  Any  person  who  unlawfully  takes,  possesses,  or  transports  any 
bear> — cougar — (Felis — concolor). — o*^  wild  turkey  is  guilty  of  a 
misdemeanor.  Unless  a  greater  penalty  is  prescribed  for  the  offense 
in  question,  any  person  convicted  under  this  subsection  is  punishable 
by  a  fine  of  not  less  than  t^/o  hundred  fifty  dollars  ($250.00)  in 
addition  to  such  other  punishment  the  court  may  impose  in  its 
discretion. 

(cl)    Any  person  who  unlawfully  takes,  possesses,  transports,  sells, 
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possesses  for  sale,  or  buys  any  bear  or  bear  part  is  guilty  of  a 
misdemeanor.  Unless  a  greater  penalty  is  prescribed  for  the  offense 
in  question,  any  person  convicted  under  this  subsection  is  punishable 
by  a  fine  of  not  less  than  two  thousand  dollars  ($2,000)  or 
imprisonment  not  to  exceed  two  years,  or  both,  in  addition  to  such 
other  punishment  the  court  may  impose  in  its  discretion.  Each  of  the 
acts  specified  shall  constitute  a  separate  offense. 

(c2)  Any  person  who  unlawfully  takes,  possesses,  transports,  sells, 
possesses  for  sale,  or  buys  any  cougar  (Felis  concolor)  is  guilty  of  a 
misdemeanor.  Unless  a  greater  penalty  is  prescribed  for  the  offense 
in  question,  any  person  convicted  under  this  subsection  is  punishable 
by  a  fine  of  not  less  than  ten  thousand  dollars  ($10,000)  or 
imprisonment  not  to  exceed  two  years,  or  both,  in  addition  to  such 
other  punishment  as  the  court  may  impose  in  its  discretion. 

(d)  Any  person  who  unlawfully  takes,  possesses,  or  transports  any 
deer  is  guilty  of  a  misdemeanor.  Unless  a  greater  penalty  is 
prescribed  for  the  offense  in  question,  any  person  convicted  under  this 
subsection  is  punishable  by  a  fine  of  not  less  than  one  hundred  dollars 
($100.00)  in  addition  to  such  other  punishment  the  court  may  impose 
in  its  discretion. 

(e)  Any  person  who  unlawfully  takes  deer  between  a  half  hour  after 
sunset  and  a  half  hour  before  sunrise  with  the  aid  of  an  artificial  light 
is  guilty  of  a  misdemeanor.  Unless  a  greater  penalty  is  prescribed  for 
the  offense  in  question,  any  person  convicted  under  this  subsection  is 
punishable  by  a  fine  of  not  less  than  two  hundred  fifty  dollars 
($250.00)  in  addition  to  such  other  punishment  the  court  may  impose 
in  its  discretion. 

(f)  Any  person  who  unlawfully  takes,  possesses,  transports,  sells, 
or  buys  any  beaver,  or  violates  any  rule  of  the  Wildlife  Resources 
Commission  adopted  to  protect  beavers,  is  guilty  of  a  misdemeanor. 
Unless  a  greater  penalty  is  prescribed  for  the  offense  in  question,  any 
person  convicted  under  this  subsection  is  punishable  by  a  fine  of  not 
less  than  fifty  dollars  ($50.00)  nor  more  than  two  hundred  dollars 
($200.00),  imprisonment  not  to  exceed  90  days,  or  both. 

(g)  Any  person  who  unlawfully  takes  wild  animals  or  birds  from  or 
with  the  use  of  a  vessel  equipped  with  a  motor  or  with  motor  attached 
is  guilty  of  a  misdemeanor.  Unless  a  greater  penalty  is  prescribed  for 
the  offense  in  question,  any  person  convicted  under  this  subsection  is 
punishable  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  five  hundred  dollars  ($500.00),  imprisonment  not  to  exceed  90 
days,  or  both. 

(h)  Any  person  who  wilfully  makes  any  false  or  misleading 
statement  in  order  to  secure  for  himself  or  another  any  license. 
permit,  privilege,  exemption,  or  other  benefit  under  this  Subchapter  to 
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which  he  or  the  person  in  question  is  not  entitled  is  guilty  of  a 
misdemeanor  punishable  in  the  discretion  of  the  court. 

(i)  Any  person  who  violates  any  provision  of  G.S.  113-291.6, 
regulating  trapping,  is  guilty  of  a  misdemeanor.  Unless  a  greater 
penalty  is  prescribed  for  the  offense  in  question,  any  person  convicted 
under  this  subsection  is  punishable  by  a  fine  of  not  less  than  fifty 
dollars  ($50.00)  nor  more  than  two  hundred  dollars  ($200.00), 
imprisonment  not  to  exceed  90  days,  or  both. 

(j)  Any  person  who  takes  any  fox  by  unlawful  trapping  or  with  the 
aid  of  any  electronic  calling  device  is  guilty  of  a  misdemeanor. 
Unless  a  greater  penalty  is  prescribed  for  the  offense  in  question,  any 
person  convicted  under  this  subsection  is  punishable  by  a  fine  of  not 
less  than  fifty  dollars  ($50.00)  nor  more  than  two  hundred  dollars 
($200.00),  imprisonment  not  to  exceed  90  days,  or  both. 

(k)  Any  person  who  has  been  convicted  of  one  of  the  fox  offenses 
listed  below  who  subsequently  commits  the  same  or  another  one  of  the 
fox  offenses  listed  below  is  guilty  of  a  misdemeanor.  Unless  a  greater 
penalty  is  prescribed  for  the  offense  in  question,  any  person  convicted 
of  a  second  or  subsequent  fox  offense  under  this  subsection  is 
punishable  by  a  fine  of  not  less  than  two  hundred  fifty  dollars 
($250.00)  in  addition  to  such  other  punishment  the  court  may  impose 
in  its  discretion.  The  fox  offenses  covered  by  this  subsection  are 
unlawfully  selling,  possessing  for  sale,  or  buying  a  fox;  taking  a  fox 
by  unlawful  trapping;  or  unlawfully  taking  a  fox  with  the  aid  of  any 
electronic  calling  device. 

(I)  Any  person  who  unlawfully  takes,  possesses,  transports,  sells  or 
buys  any  bald  eagle  or  golden  eagle,  alive  or  dead,  or  any  part,  nest 
or  egg  of  a  bald  eagle  or  golden  eagle  is  guilty  of  a  misdemeanor. 
Unless  a  greater  penalty  is  prescribed  for  the  offense  in  question,  any 
person  convicted  under  this  subsection  is  punishable  by  a  fine  of  not 
more  than  one  thousand  dollars  ($1,000).  or  imprisonment  of  not 
more  than  one  year,  or  both. 

(m)  Any  person  who  unlawfully  takes  any  migratory  game  bird 
with  a  rifle  or  an  unplugged  or  improperly  plugged  shotgun;  or  who 
unlawfully  takes  any  migratory  game  bird  with  the  aid  of  live  decoys 
or  any  salt,  grain,  fruit,  or  other  bait;  or  who  unlawfully  takes  any 
migratory  game  bird  during  the  closed  season  or  during  prohibited 
shooting  hours;  or  who  unlawfully  exceeds  the  bag  limits  or 
possession  limits  applicable  to  any  migratory  game  bird  is  guilty  of  a 
misdemeanor.  In  addition  to  any  other  penalty  prescribed  in  this 
Subchapter  for  the  offense  in  question,  any  person  convicted  under 
this  subsection  is  punishable  by  a  fine  of  not  less  than  one  hundred 
fifty  dollars  ($150.00)  in  addition  to  any  other  punishment  that  the 
court,  in  its  discretion,  may  impose." 
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Sec.  3.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

S.B.  556  CHAPTER  328 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF  ROCKY 
MOUNT  TO  PROVIDE  FOR  AN  ALTERNATIVE  EMINENT 
DOMAIN  PROCEDURE.  .  . 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Sections  361  through  375  of  the  Charter  of  the  City 
of  Rocky  Mount,  being  Chapter  938,  Session  Laws  of  1963,  are 
repealed  and  Section  360  of  the  Charter,  entitled  "Special  Procedures 
and  Regulations",  as  amended  by  Chapter  365.  Session  Laws  of  1975, 
is  rewritten  to  read: 

"Sec.  360.  The  City  of  Rocky  Mount  shall  possess  the  power  of 
eminent  domain  and  may  acquire,  either  by  purchase,  gift  or 
condemnation,  any  real  estate,  right  of  access,  right-of-way,  water 
right,  privilege,  easement,  restrictive  covenant,  or  any  other  interest  in 
or  relating  to  real  estate,  water  or  improvements,  either  within  or 
without  the  city  limits,  for  any  lawful  public  use  or  purpose.  In  the 
exercise  of  the  power  of  eminent  domain  the  city  is  hereby  vested  with 
all  power  and  authority  now  or  hereafter  granted  by  the  laws  of  North 
Carolina  applicable  to  the  City  of  Rocky  Mount,  and  the  city  shall 
follow  the  procedures  now  or  hereafter  prescribed  by  said  laws; 
provided  that,  notwithstanding  the  provisions  of  G.S.  160A-240.1  and 
G.S.  40A-1,  in  the  exercise  of  its  authority  of  eminent  domain  for  the 
acquisition  of  property  or  any  interest  in  property  to  be  used  for 
streets  and  highways,  water  supply  and  distribution  systems,  sewage 
collection  and  disposal  systems,  electric  power  generation, 
transmission  and  distribution  systems,  and  gas  storage,  transmission 
and  distribution  systems,  the  City  of  Rocky  Mount  is  hereby 
authorized  to  use  the  procedure  and  authority  prescribed  in  Article  9 
of  Chapter  136  of  the  General  Statutes  of  North  Carolina,  as  now  or 
hereafter  amended  or  recodified;  provided  further,  that  whenever 
therein  the  words  'Department  of  Transportation'  appear  in  Article  9 
they  shall  be  deemed  to  include  the  'City  of  Rocky  Mount.'  and 
wherever  the  words  'Secretary  of  Transportation'  appear  in  Article  9 
they  shall  be  deemed  to  include  the  'City  Manager  of  the  City  of 
Rocky  Mount.'  The  powers  herein  granted  to  the  City  of  Rocky 
Mount  for  the  purpose  of  acquiring  property  by  eminent  domain  shall 
be  in  addition  to  and  supplementary  to  those  powers  granted  in  any 
other  local  act  or  in  any  other  general  statute,  and  in  any  case  in 
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which  the  provisions  of  Article  9  of  Chapter  136  are  in  conflict  with 
the  provisions  of  any  local  act  or  any  other  provision  of  any  general 
statute,  then  the  governing  body  of  the  City  of  Rocky  Mount  may  in 
its  discretion  proceed  in  accordance  with  the  provision  of  such  local 
act  or  other  general  statute,  or.  as  an  alternative  method  of  procedure, 
in  accordance  with  this  Charter  Provision  and  Article  9  of  Chapter 
136. 

Nothing  herein  shall  be  construed  to  enlarge  the  power  of  the  City 
of  Rocky  Mount  to  condemn  property  already  devoted  to  public  use." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

S.B.  769  CHAPTER  329 

AN  ACT  TO  CLARIFY  THAT  .JOINT  AGENCIES  MAY  ISSUE 
BONDS,  INCLUDING  SHORT-TERM  OBLIGATIONS,  FOR 
CAPITAL  COSTS  OF  NUCLEAR  FUEL  NECESSARY  FOR  THE 
OPERATION  OF  AN  AUTHORIZED  PROJECT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  159B-3  reads  as  rewritten: 
"§  I59B-3.  Definitions. 

The  following  terms  whenever  used  or  referred  to  in  this  Chapter 
shall  have  the  following  respective  meanings  unless  a  different 
meaning  clearly  appears  from  the  context: 

(1)  'Bonds'  shall  mean  electric  revenue  bonds,  notes  and  other 
evidences  of  indebtedness  of  a  joint  agency  or  municipality 
issued  under  the  provisions  of  this  Chapter  and  shall 
include  refunding  bonds. 

(2)  'Cost'  or  'cost  of  a  project'  shall  mean,  but  shall  not  be 
limited  to.  the  cost  of  acquisition,  construction, 
reconstruction,  improvement,  enlargement,  betterment  or 
extension  of  any  project,  including  the  cost  of  studies, 
plans,  specifications,  surveys,  and  estimates  of  costs  and 
revenues   relating  thereto:   the  cost  of  land,    land   rights, 

;    •'  rights-of-way  and  easements,   water  rights,   fees,   permits, 

approvals,  licenses,  certificates,  franchises,  and  the 
preparation  of  applications  for  and  securing  the  same; 
administrative,  legal,  engineering  and  inspection  expenses; 
financing  fees,  expenses  and  costs;  working  capital:  initial 
fuel  costs:  interest  on  the  bonds  during  the  period  of 
construction  and  for  such  reasonable  period  thereafter  as 
may  be   determined   by   the   issuing   municipality  or  joint 
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agency  (provided  tliat  a  period  of  three  years  shall  be 
deemed  to  be  reasonable  for  bonds  issued  to  finance  a 
generating  unit  expected  to  be  operated  to  supply  base 
load):  establishment  of  reserves:  and  all  other  expenditures 
of  the  issuing  municipality  or  joint  agency  incidental, 
necessary  or  convenient  to  the  acquisition,  construction, 
reconstruction,  improvement,  enlargement,  betterment  or 
■  extension  of  any  project  and  the  placing  of  the  same  in 
operation.  The  term  shall  also  mean  the  capital  cost  of 
nuclear  fuel  for  any  project. 
(2a)  'Electric  system"  shall  mean  any  electric  power  generation, 
transmission  or  distribution  system. 

(3)  'Governing  board'  shall  mean  the  legislative  body,  council, 
board  of  commissioners,  board  of  trustees,  or  other  body 
charged  by  law  with  governing  the  municipality,  joint 
agency,  or  joint  municipal  assistance  agency. 

(4)  'Joint  agency"  shall  mean  a  public  body  and  body  corporate 
and  politic  organized  in  accordance  with  the  provisions  of 
Article  2  of  this  Chapter. 

(4a)  'Joint  municipal  assistance  agency'  shall  mean  a  pubhc 
body  and  body  corporate  and  politic  organized  in 
accordance  with  the  provisions  of  Article  3  of  this  Chapter. 

(5)  'Municipality'  shall  mean  a  city,  town  or  other  unit  of 
municipal  government  created  under  the  laws  of  the  State, 
or  any  board,  agency,  or  commission  thereof,  owning  a 
system  or  facilities  for  the  generation,  transmission  or 
distribution  of  electric  power  and  energy  for  public  and 
private  uses. 

•  (6)  'Project"  shall  mean  any  system  or  facilities  for  the 
generation,  transmission  and  transformation,  or  any  of 
them,  of  electric  power  and  energy  by  any  means 
whatsoever  including,  but  not  limited  to.  any  one  or  more 
electric  generating  units  situated  at  a  particular  site,  or  any 
interest  in  the  foregoing,  whether  an  undivided  interest  as  a 
tenant  in  common  or  otherwise. 

(7)      'State"  shall  mean  the  State  of  North  Carolina." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

S.B.  900  CHAPTER  330  -  ' 

AN  ACT  TO  MAKE  IT  EXPLICIT  THAT  A  Sl^MMONS  SHALL 
BE  RETURNED  TO  THE  CLERK  WHO  ISSUED  IT 
IMMEDIATELY  AFTER  IT  HAS  BEEN  SERVED. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  lA-1,  Rule  4(c)  reads  as  rewritten: 
"(c)  Summons  —  Return.  —  Personal  service  or  substituted  personal 
service  of  summons  as  prescribed  by  Rule  4(j)(l)  a  and  b,  must  be 
made  within  30  days  after  the  date  of  the  issuance  of  summons,  except 
that  in  tax  and  assessment  foreclosures  under  G.S.  105-391  or  G.S. 
105-414  the  time  allowed  for  service  is  60  days.  When  a  summons 
has  been  served  upon  every  party  named  in  the  summons,  it  shall  be 
returned  immediately  to  the  clerk  who  issued  it,  with  notation  thereon 
of  its  service.  But  failure  Failure  to  make  service  within  the  time 
allowed  or  failure  to  return  a  summons  to  the  clerk  after  it  has  been 
served  on  every  party  named  in  the  summons  shall  not  invalidate  the 
summons.  If  the  summons  is  not  served  within  the  time  allowed  upon 
every  party  named  in  the  summons,  it  shall  be  returned  immediately 
upon  the  expiration  of  such  time  by  the  officer  to  the  clerk  of  the 
court  who  issued  it  with  notation  thereon  of  its  nonservice  and  the 
reasons  therefore  as  to  every  such  party  not  served,  but  failure  to 
comply  with  this  requirement  shall  not  invalidate  the  summons." 

Sec.  2.     This  act  shall  become  effective  October   I.    1989.  and 
shall  apply  to  summons  issued  under  Rule  4  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

H.B.  567  :i    CHAPTER  331 

AN  ACT  TO  PROVIDE  FOR  THE  FLAGGING  OF  SCHOOL 
RECORDS.  THE  NOTIFICATION  OF  LAW  ENFORCEMENT 
AGENCIES  WHEN  A  REQUEST  FOR  A  COPY  OF  A  FLAGGED 
RECORD  IS  MADE.  AND  TO  REQUIRE  SCHOOL  SYSTEMS 
TO  OBTAIN  PRIOR  SCHOOL  RECORDS  OR  VERIFY  THE 
VALIDITY  OF  SCHOOL  RECORDS  IN  ORDER  TO  ASSIST  IN 
THE  LOCATION  OF  MISSING  CHILDREN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  29  of  Chapter  115C  of  the  General  Statutes 
is  amended  by  adding  a  new  section  to  read: 

"§  J 15C-403.     Flagging  and  verification  of  student  records:  notification 
of  law  enforcement  agencies. 

(a)  Upon  notification  by  a  law  enforcement  agency  or  the  North 
Carolina  Center  for  Missing  Persons  of  a  child's  disappearance,  the 
superintendent  of  a  local  school  administrative  unit  or  his  designee 
shall  flag  or  mark  the  record  of  any  child  who  is  currently  or  was 
previously  enrolled  in  a  school  of  that  unit  and  who  is  reported  as 
missing.    The  flag  or  mark  shall  be  made  in  such  a  manner  that  when 
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a  copy  of  or  information  regarding  the  record  is  requested,  school 
personnel  are  alerted  to  the  fact  that  the  record  is  that  of  a  missing 
child. 

Before  providing  a  copy  of  the  school  record  or  other  information 
concerning  the  child  whose  record  is  flagged  pursuant  to  this  section, 
the  superintendent  or  his  designee  shall  notify  the  agency  that 
requested  that  the  record  be  flagged  of  every  inquiry  made  concerning 
the  flagged  record,  and  shall  provide  a  copy  to  the  agency  of  any 
written  request  for  information  concerning  the  flagged  record. 

(b)  When  any  child  transfers  from  one  school  system  to  another 
school  system,  the  receiving  school  shall,  within  30  days  of  the  child's 
enrollment,  obtain  the  child's  record  from  the  school  from  which  the 
child  is  transferring.  If  the  child's  parent,  custodian,  or  guardian 
provides  a  copy  of  the  child's  record  from  the  school  from  which  the 
child  is  transferring,  the  receiving  school  shall,  within  30  days  of  the 
child's  enrollment,  request  written  verification  of  the  school  record  by 
contacting  the  school  or  institution  named  on  the  transferring  child's 
record.  Any  information  received  indicating  that  the  transferring  child 
is  a  missing  child  shall  be  reported  to  the  North  Carolina  Center  for 
Missing  Persons. 

Sec.  2.  This  act  shall  become  effective  August  15.  1989.  and 
shall  apply  to  the  records  of  children  who  are  reported  missing  or  who 
transfer  from  other  school  systems  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
I5th  day  of  June,  1989. 

H.B.  651  CHAPTER  332 

AN  ACT  TO  FURTHER  FACILITATE  RECOVERY  OF  LOSSES 
OF  THE  MOTOR  VEHICLE  REINSURANCE  FACILITY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  58-248.41  reads  as  rewritten: 
"§  58-248.41.     Modification  of  nonjleet  private  passenger  motor  vehicle 
insurance  recoupment. 

(a)  During  the  period  beginning  on  July  1.  1988,  through  June  30, 

1989,  eighty  percent  (80%)  of  the  Facility's  losses  shall  be  recouped 
according  to  G.S.  58-248.34(0  and  twenty  percent  (20%)  shall  be 
allocated  among  all  policies. 

(b)  During  the  period  beginning  on  July  1.  1989.  through  June  30. 

1990.  sixty  percent  (60%)  of  the  Facility's  losses  shall  be  recouped 
according  to  G.S.  58-248. 34(f)  and  forty  percent  (40%)  shall  be 
allocated  among  all  policies. 

(c)  During  the  period  beginning  on  July  1.  1990.  through  June  30. 
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1991,  fort>f  percent  (40%)  fifty  percent  (50%)  of  the  Facility's  losses 
shall  be  recouped  according  to  G.S.  58-248. 34(f)  and  sixt)^  percent 
(60%)  fifty  percent  (50%)  shall  be  allocated  among  all  policies. 

(d)  During  the  period  beginning  on  July  1 .  1991.  through  June  30, 

1992,  Uvent^f  percent  (20%)  forty  percent  (40%)  of  the  Facility's 
losses  shall  be  recouped  according  to  G.S.  58-248.34(0  and  eighty 
percent  (80%)  sixty  percent  (60%)  shall  be  allocated  among  all 
policies. 

(e)  Beginning  on  July — U — 1992.  the  Facility's  losses  shall  be 
allocated  among  all  policies.  During  the  period  begining  on  July  1 , 
1992,  through  June  30,  1993.  thirty  percent  (30%)  of  the  Facility's 
losses  shall  be  recouped  according  to  G.S.  58-248. 34(f)  and  seventy 
percent  (70%)  shall  be  allocated  among  all  policies. 

(el)  During  the  period  beginning  on  July  1,  1993,  through  June 
30,  1994,  twenty  percent  (20%)  of  the  Facility's  losses  shall  be 
recouped  according  to  G.S.  58-248. 34(f)  and  eighty  percent  (80%) 
shall  be  allocated  among  all  policies. 

(e2)  During  the  period  beginning  on  July  1,  1994,  through  June 
30.  1995,  ten  percent  (10%)  of  the  Facility's  losses  shall  be  recouped 
according  to  G.S.  58-248.34(0  and  ninety  percent  (90%)  shall  be 
allocated  among  all  policies. 

(e3)  Beginning  on  July  1.  1995.  the  Facility's  losses  shall  be 
allocated  among  all  policies. 

(0  Recoupment  and  allocation  of  Facility  losses  under  this  section 
shall  be  made  during  the  periods  specified  for  the  purpose  of  equitably 
distributing  assessments  made  on  member  companies  as  a  result  of 
Facility  losses.  The  recoupment  and  allocation  of  such  losses  shall 
not  be  considered  as  the  collection  or  imposition  of  rates  or  premiums 
for  any  purposes. 

(g)  This  section  applies  only  to  losses  from,  recoupment  on.  and 
allocation  among  nonfleet  private  passenger  motor  vehicle  insurance 
policies.  This  section  does  not  in  any  way  affect  the  procedures  for 
recouping  losses  from  other  motor  vehicle  insurance  policies  reinsured 
by  the  Facility." 

Sec.  2.     This  act  is  effective  upon  ratification.    - 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

H.B.  690  CHAPTER  333  -ji 

AN  ACT  TO  PROVIDE  FOR  THE  PREVENTION  AND  CONTROL 
OF  LEAD  POISONING  IN  CHILDREN. 

The  General  Assembly  of  North  Carolina  enacts:        ;     .;   ■■■■:  ■  ■•'    ■ ' 
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Section  1.  Article  5  of  Chapter  I30A  of  the  General  Statutes  is 
amended  by  adding  a  new  Part  to  read: 

"Part  4.  Lead  Poisoning  in  Children. 
"§  I30A-I3I.    Commission  to  adopt  rules. 

(a)  For  the  protection  of  the  public  health,  the  Commission  shall 
adopt  rules  for  the  prevention  and  control  of  lead  poisoning  in 
children.    The  rules  shall  include  provisions  for: 

(1)  Reporting  by  laboratories  of  elevated  blood  lead  levels  in 
children  less  than  six  years  of  age;  the  rules  shall  specify  the 
public  health  agency  to  which  reports  shall  be  made,  and 
shall  establish  when  a  blood  lead  level  is  considered  to  be 
elevated.  The  rules  shall  further  provide  the  specific 
information  to  be  included  in  the  reports,  the  time  limits  for 
reporting,  and  the  form  in  which  reports  shall  be  submitted; 

(2)  Investigation  by  the  Department  to  determine  the  source  of 
elevated  blood  lead  levels; 

(3)  Identification  of  lead  poisoning  hazards; 

(4)  Examination  and  testing  of  children  less  than  six  years  of 
age  who  are  reasonably  suspected  of  having  elevated  blood 
lead  levels;  and 

(5)  Abatement  of  lead  poisoning  hazards  in  dwellings,  schools 
and  day  care  facilities  in  which  children  less  than  six  years 
of  age  live  or  attend  school  or  day  care. 

(b)  Abatement  orders  issued  by  the  Department  pursuant  to  this 
section  shall  require  elimination  of  the  lead  poisoning  hazard.'' 

Sec.  2.  This  act  shall  become  effective  .July  1,  1990,  except  that 
the  Commission  for  Health  Services  may,  upon  ratification  of  this  act, 
adopt  rules  for  the  implementation  of  this  act.  which  rules  shall 
become  effective  July  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  .Tune,  1989. 

H.B.  693  CHAPTER  334 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF  HIGH 
POINT  RELATIVE  TO  PURCHASING,  CONTRACTING.  AND 
BIDDING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  9.5(a)  of  the  Charter  of  the  City  of  High 
Point,  being  Chapter  501.  Session  Laws  of  1979.  as  rewritten  by 
Chapter  916.  Session  Laws  of  1987.  reads  as  rewritten: 

"(a)  Contracts  on  informal  bids.  All  contracts  for  construction  or 
repair  work  in  the  amount  of  five  thousand  dollars  ($5,000)  or  more. 
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but  not  in  excess  of  Fift)^  thousand  dollars  ($50,000)  the  amount 
established  by  G.S.  143-129  as  amended  from  time  to  time,  or 
contracts  for  the  purchase  of  apparatus,  supplies,  materials  or 
equipment  involving  expenditure  of  public  funds  in  the  amount  of 
$5,000  or  more,  but  not  in  excess  of  ten  thousand  dollars  ($10,000) 
the  amount  established  by  G.S.  143-129  as  amended  from  time  to 
time,  made  by  any  officer,  department,  board  or  commission  of  the 
city,  when  practical,  shall  be  awarded  to  the  lowest  responsible  bidder 
taking  into  consideration  quality,  performance  and  the  time  specified 
in  the  proposal  for  the  performance  of  the  contract,  after  informal  bids 
have  been  secured;  provided,  contracts  may  be  awarded  upon  receipt 
of  one  bid  in  all  cases  where  there  is  only  one  (1)  source  of  supply 
and  in  all  cases  where  only  one  (1)  bid  has  been  received  after  efforts 
have  been  made  in  writing  to  secure  more  than  one  (1)  bid,  and  it 
shall  be  the  duty  of  such  officer,  department,  board  or  commission  to 
keep  record  of  all  bids  submitted,  and  such  records  shall  be  subject  to 
public  inspection  at  any  time." 

Sec.  2.  Section  9.5(b)  of  the  Charter  of  the  City  of  High  Point, 
being  Chapter  501.  Session  Laws  of  1979,  as  rewritten  by  Chapter 
916,  Session  Laws  of  1987.  reads  as  rewritten: 

"(b)  Procedure  for  letting  Public  Contracts.  No  construction  or 
repair  work  requiring  estimated  expenditure  of  public  money  in  an 
amount  more  than  fifty — thousand — dollars — ($50,000)  the  amount 
established  by  G.S.  143-129  as  amended  from  time  to  time,  or 
purchases  of  apparatus,  supplies,  materials  or  equipment  requiring 
estimated  expenditure  of  public  money  in  an  amount  of  more  than  4©ft 
thousand  dollars  ($10,000)  the  amount  established  by  G.S.  143-129  as 
amended  from  time  to  time,  except  in  cases  of  special  emergencies  as 
determined  by  the  council  involving  health  and  safety  of  the  people  or 
their  property,  shall  be  performed  and  no  contract  shall  be  awarded 
therefor  unless  the  provisions  of  this  section  are  complied  with." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989.  ,.  .      .,  , 


H.B.  795  CHAPTER  335 


AN     ACT     TO     ALLOW     MCDOWELL    COUNTY     TO     NAME 
PRIVATE  ROADS  IN  INCORPORATED  AREAS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section    3    of  Chapter    1319   of  the  1979   Session 

Laws,  as  rewritten  by  Chapter  98  of  the  1983  Session  Laws,  and  as 

further  amended  by  Chapter  299  of  the   1983  Session  Laws,  and  as 
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further  amended  by  Chapter  900  of  the  1987  Session  Laws,  and  as 
further  amended  by  Chapter  906  of  the  1987  Session  Laws,  reads  as 
rewritten: 

"Sec.  3.  This  act  applies  only  to  Brunswick.  Cabarrus,  Cleveland, 
Avery,  Stokes,  Surry.  Alamance,  and  New  Hanover  Alamance,  New 
Hanover,  and  McDowell  Counties." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

H.B.  863  CHAPTER  336 

AN  ACT  CONCERNING  STAGGEP^D  TERMS  FOR  THE  TOWN 
OF  LAUREL  PARK. 

777^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  2  of  Chapter  622.  Session  Laws  of  1947.  as 
rewritten  by  Chapter  348.  Session  Laws  of  1987  reads  as  rewritten: 

"Sec.  2.  In  1987.  and  quadrennially  thereafter,  a  Mayor  shall  be 
elected  for  a  four-year  term.  In  1987.  three  commissioners  shall  be 
elected.  The  candidate  receiving  the  highest  number  of  votes  for 
commissioner  shall  be  elected  for  a  four-year  term,  and  the  two 
candidates  receiving  the  next  highest  numbers  of  votes  shall  be  elected 
for  two-year  terms.  In  1989  and  quadrennially  thereafter.  oft€ 
commissioner  two  commissioners  shall  be  elected  for  a  four-year  term 
four-year  terms.  In  1989  one  commissioner  shall  be  elected  for  a 
t\vo-year  term. — The  candidate  receiving  the  highest  number  of  votes 
for  commissioner  in  1989  shall  be  elected  for  the  four-year  term,  and 
the  candidate  receiving  the  next  highest  number  of  votes  shall  be 
elected  for  the  tsvo-year  term.  In  1991  and  quadrennially  thereafter, 
two  commissioners  one  commissioner  shall  be  elected  for  four-year 
terms  a  four-year  term . " 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

H.B.  867  CHAPTER  337 

AN  ACT  TO  VALIDATE  CERTAIN  ENCROACHMENTS, 
EASEMENTS,  AND  RIGHTS-OF-WAY  OF  THE  TOWN  OF 
SYLVA. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  I.      (a)  All  encroachments,  easements,  and  rights-of-way 
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of  the  Town  of  Sylva  for  its  water  system,  whetiier  inside  or  outside 
tlie  corporate  limits,  whicii  were  in  existence  prior  to  January  1, 
1980,  and  which  are  still  in  active  use  on  the  effective  date  of  this  act, 
are  validated  notwithstanding  that  they  may  not  be  in  writing. 

(b)  All  encroachments,  easements,  and  rights-of-way  of  the  Town 
of  Sylva  for  its  sewer  system  inside  the  corporate  limits,  which  were 
in  existence  prior  to  January  I.  1980.  and  which  are  still  in  active  use 
on  the  effective  date  of  this  act,  are  validated  notwithstanding  that  they 
may  not  be  in  writing. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

H.B.  970  '  CHAPTER  338  /r:'-\\s\.^:T^ 

AN  ACT  TO  REQUIRE  NATURAL  GAS  LOCAL  DISTRIBUTION 
COMPANIES  TO  REPORT  PLANS  FOR  PROVIDING 
NATURAL  GAS  SERVICE  IN  UNSERVED  AREAS  TO  THE 
UTILITIES  COMMISSION  AND  TO  REQUIRE  THE  UTILITIES 
COMMISSION  TO  REPORT  ON  EXPANSION  OF  NATURAL 
GAS  SERVICE  TO  THE  JOINT  LEGISLATIVE  UTILITY 
REVIEW  COMMITTEE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  62  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read:                         .         .  ,s 

"  §  62-3 6A.    Natural  gas  planning.  '    ~ 

(a)  The  Commission  shall  require  each  franchised  natural  gas  local 
distribution  company  to  file  reports  with  the  Commission  detailing  its 
plans  for  providing  natural  gas  service  in  areas  of  its  franchise 
territory  in  which  natural  gas  service  is  not  available.  Initial  reports 
shall  be  filed  at  a  time  set  by  the  Commission,  but  not  later  than 
January  1,  1990.  Commission  rules  shall  require  that  each  local 
distribution  company  shall  update  its  report  at  least  every  two  years. 

(b)  The  Commission  shall  develop  rules  to  carry  out  the  intent  of 
subsection  (a)  of  this  section,  and  to  produce  an  orderly  system  for 
reviewing  current  levels  of  natural  gas  service  and  planning  the 
orderly  expansion  of  natural  gas  service  to  areas  not  served. 

(c)  Within  120  days  after  all  local  distribution  companies  have  filed 
their  initial  or  biennial  update  reports,  the  Commission  and  the  Public 
Staff  shall  independently  provide  analyses  and  summaries  of  those 
reports,  together  with  status  reports  of  natural  gas  service  in  the  State. 
to  the  Joint  Legislative  Utility  Review  Committee." 

Sec.  2.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

H.B.  1072  CHAPTER  339 

AN    ACT    TO    CLARIFY    LEGISLATIVE    INTENT    REGARDING 
THE  RENEWAL  OF  SUPERINTENDENTS'  CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  II5C-271  reads  as  rewritten:  - 

"§  U5C-271.  Selection  by  local  board  of  education,  term  of  office. 

At  a  meeting  to  be  held  biennially  or  quadrennially  during  the 
month  of  April,  the  various  county  boards  of  education  shall  meet  and 
elect  a  county  superintendent  of  schools.  Such  superintendent  shall 
take  office  on  the  following  July  I  and  shall  serve  for  a  term  of  two  or 
four  years,  or  until  his  successor  is  elected  and  qualified.  The 
superintendent  shall  be  elected  for  a  term  of  either  two  or  four  years, 
which  term  shall  be  in  the  discretion  of  the  county  board  of  education. 
The  county  board  of  education  may.  with  the  written  consent  of  the 
current  superintendent,  extend  or  renew  the  term  of  the 
superintendent's  contract  at  any  time  during  the  final  ^/^fi^  12  months 
of  his  term,  the  contract;  Provided >  however >  in  any  year  when  new 
members  are  to  be  elected  or  appointed,  provided,  however,  when  new 
members  are  to  be  elected  or  appointed  and  sworn  in  during  the  final 
12  months  of  the  contract  the  board  may  not  act  until  after  the  new 
members  have  been  sworn  in.  The  term  and  conditions  of  employment 
shall  be  stated  in  a  written  contract  which  shall  be  entered  into 
between  the  board  of  education  and  the  superintendent.  A  copy  of  the 
contract  shall  be  filed  with  the  Superintendent  of  Public  Instruction 
before  any  person  is  eligible  for  this  office. 

It  is  the  policy  of  the  State  of  North  Carolina  that  the 
superintendents  of  each  of  the  several  school  administrative  units  be 
hired  solely  at  the  discretion  of  the  local  boards  of  education  and  that 
a  candidate  for  superintendent  of  a  local  school  administrative  unit 
must  have  been,  at  least,  a  principal  in  a  North  Carolina  public  school 
or  have  equivalent  experience  as  prescribed  by  the  State  Board  of 
Education  and  have  other  minimum  credentials,  educational 
prerequisites  and  experience  requirements  as  the  State  Board  of 
Education  shall  prescribe.  The  State  Board  of  Education  is  directed  to 
promulgate  prerequisites  for  candidacy  for  superintendent  not  later 
than  January  1 .  1985. 

If  any  board  of  education  shall  elect  a  person  to  serve  as 
superintendent  of  schools  in  any  local  school  administrative  unit  who 
is   not  qualified,   or  cannot  qualifv.   according  to  this   section,   such 

775 


CHAPTER  340  Session  Laws  -  1989 

election  is  null  and  void  and  it  shall  be  the  duty  of  such  board  of 
education  to  elect  a  person  who  can  qualify. 

In  all  city  administrative  units,  the  superintendent  of  schools  shall 
be  elected  by  the  city  board  of  education  of  such  unit,  to  serve  for  a 
period  of  either  two  or  four  years,  which  term  of  office  shall  be  within 
the  discretion  of  the  board;  and  the  qualifications,  provisions  and 
approval  shall  be  the  same  as  for  county  superintendents.  The  city 
board  of  education  may.  with  the  written  consent  of  the  current 
superintendent,  extend  or  renew  the  term  of  the  superintendent's 
contract  at  any  time  during  the  final  year  12  months  of  his  term: 
Provided ^  however,  in  any  year  when  new  members  are  to  be  elected 
or  appointed,  the  contract;  provided,  however,  when  new  members  are 
to  be  elected  or  appointed  and  sworn  in  during  the  final  12  months  of 
the  contract,  the  board  may  not  act  until  after  the  new  members  have 
been  sworn  in.  The  election  shall  be  held  biennially  or  quadrennially, 
as  the  case  may  be,  during  the  month  of  April."  -     ■ 

Sec.  2.     This  act  is  intended  to  clarify  legislative  intent. 

Sec.  3.  This  act  is  effective  upon  ratification  and  shall  apply  to 
all  superintendent  contracts  that  have  been  extended  or  renewed  by 
local  boards  of  education  since  July  I.  1985. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

H.B.  1079  CHAPTER  340  ■  J     ,  ^^  '; 

AN  ACT  TO  PROVIDE  FOR  RULES  FOR  PRECERTIFICATION 
PRACTICES  IN  HEALTH  CARE  REIMBURSEMENT 
MECHANISMS. 

The  General  Assembly  of  Norih  Carolina  enacts:     '■   " 

Section  1.      Article  27  of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  58-260. 7.    Rules  for  preceriifjcation  practices.  '       '   ' 

(a)  This  section  applies  to  all  accident  and  health  insurers  under 
this  Chapter,  all  third-party  administrators  and  preferred  provider 
arrangements,  all  entities  subject  to  Chapters  57  and  57B  of  the 
General  Statutes,  and  all  self-funded  health  benefit  plans. 

(b)  The  Commissioner  shall  adopt  reasonable  rules  governing 
precertification  practices  and  forms  and  utilization  review  organizations 
affiliated  with  the  entities  subject  to  this  section." 

Sec.  2.  Within  one  year  after  the  effective  date  of  this  act.  the 
Commissioner  of  Insurance  shall  give  notice  of  hearing  under  G.S. 
150B-I2  for  the  rules  required  by  Section  I  of  this  act. 

Sec.  3.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

H.B.  1121  CHAPTER  341 

AN  ACT  TO  AUTHORIZE  THE  COMMISSIONER  OF 
INSURANCE  TO  ADOPT  RULES  GOVERNING  MORTGAGE 
INSURANCE  CONSOLIDATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  2  of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  58-30  7    Rules  for  mort^a^e  insurance  consolidations. 

'The  Commissioner  is  authorized  to  adopt  rules  governing  mortgage 
insurance  consolidations  and  related  rules  concerning  unfair  rate 
discrimination.  In  the  event  the  Commissioner  adopts  such  rules, 
while  such  rules  are  in  effect  the  unfair  rate  discrimination  provisions 
of  GS  58-198  and  G.S.  58-54.4(7)  will  not  apply  to  mortgage 
insurance  consolidations  to  the  extent  those  provisions  are  inconsistem 
with  such  rules.  For  purposes  of  this  section,  'mortgage  insurance 
consolidation'  means  any  transaction  in  which  a  mortgage  loan 
servicer  makes  its  premium  collection  services  available  to  mortgage 
debtors  in  connection  with  an  insurer's  offer  of  mortgage  insurance, 
which  offer  is  made  to  debtors  who,  immediately  prior  to  the  offer, 
had  mortgage  insurancT^ith  another  insurer  and  were  paying 
premiums  for  that  insurance  with  their  monthly  mortgage  payments." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

H.B.  1192  CHAPTER  342 

AN  ACT  TO  REQUIRE  THE  APPOINTMENT  OF  A 
PEDIATRICIAN  TO  THE  NORTH  CAROLINA  CHILD-CARE 
COMMISSION. 

The  Geiwral  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143B-168.4  reads  as  rewritten: 

"§    1 43 B- 168.4.    Child  Da\>-Care   Cotnmission   -   members:  selection: 

quorum. 

The  Child  Day-Care  Commission  of  the  Department  of  Human 
Resources  shall  consist  of  15  members.  Seven  of  the  members  shall 
be  appointed  by  the  Governor  and  eight  by  the  General  Assembly, 
four  upon  the  recommendation  of  the  President  of  the  Senate,  and 
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four  upon  the  recommendation  of  the  Speaker  of  the  House  of 
Representatives.  Four  of  the  members  appointed  by  the  Governor,  two 
by  the  General  Assembly  on  the  recommendation  of  the  President  of 
the  Senate,  and  two  by  the  General  Assembly  on  the  recommendation 
of  the  Speaker  of  the  House  of  Representatives,  shall  be  members  of 
the  public  who  are  not  employed  in.  or  providing,  day  care  and  who 
have  no  financial  interest  in  a  day  care  facility  or  home.  Two  of  the 
foregoing  public  members  appointed  by  the  Governor,  one  of  the 
foregoing  public  members  recommended  by  the  President  of  the 
Senate,  and  one  of  the  foregoing  public  members  recommended  by  the 
Speaker  of  the  House  of  Representatives  shall  be  parents  of  children 
receiving  day  care  services.  Of  the  remaining  two  public  members 
appointed  by  the  Governor,  one  shall  be  a  pediatrician  currently 
licensed  to  practice  in  North  Carolina.  Three  of  the  members 
appointed  by  the  Governor  shall  be  day  care  providers,  one  of  whom 
shall  be  affiliated  with  a  for  profit  day  care  facility,  one  of  whom  shall 
be  affiliated  with  a  for  profit  day  care  home,  and  one  of  whom  shall 
be  affiliated  with  a  nonprofit  home  or  facility.  Two  of  the  members 
appointed  by  the  General  Assembly  on  the  recommendation  of  the 
President  of  the  Senate,  and  two  by  the  General  Assembly  on 
recommendation  of  the  Speaker  of  the  House  of  Representatives,  shall 
be  day  care  providers,  one  affiliated  with  a  for  profit  day  care  facility 
or  home,  and  one  affiliated  with  a  nonprofit  day  care  facility  or  home. 
None  may  be  employees  of  the  State.  Members  shall  be  appointed  as 
follows: 

(1)  Of  the  Governor's  initial  appointees,  four  shall  be  appointed 
for  terms  expiring  June  30.  1986.  and  three  shall  be 
appointed  for  terms  expiring  .Tune  30,  1987; 

(2)  Of  the  General  Assembly's  initial  appointees  appointed  upon 
recommendation  of  the  President  of  the  Senate,  two  shall  be 
appointed  for  terms  expiring  June  30,  1986.  and  two  shall 
be  appointed  for  terms  expiring  June  30,  1987; 

(3)  Of  the  General  Assembly's  initial  appointees  appointed  upon 
recommendation  of  the  Speaker  of  the  House  of 
Representatives,  two  shall  be  appointed  for  terms  expiring 
June  30,  1986,  and  two  shall  be  appointed  for  terms 
expiring  June  30,  1987. 

Appointments  by  the  General  Assembly  shall  be  made  in  accordance 
with  G.S.  120-121.  After  the  initial  appointees"  terms  have  expired, 
all  members  shall  be  appointed  to  serve  two-year  terms.  Any 
appointment  to  fill  a  vacancy  on  the  Commission  created  by  the 
resignation,  dismissal,  death,  or  disabilit}'  of  a  member  shall  be  for 
the  balance  of  the  unexpired  term. 

A  vacancy  occurring  during  a  term  of  office  is  filled:     -   -    .      ■ 
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(1)  By     the     Governor,     if    the    Governor     made    the     initial 
appointment; 

(2)  By  the  General  Assembly,  if  the  General  Assembly  made  the 
initial  appointment  in  accordance  with  G.S.  120-122. 

At  its  first  meeting  the  Commission  members  shall  elect  a  chairman 
to  serve  a  two-year  term.  Chairmen  shall  be  elected  for  two-year  terms 
thereafter.  The  same  member  may  serve  as  chairman  for  two 
consecutive  terms. 

Commission  members  may  be  reappointed  and  may  succeed 
themselves  for  a  maximum  of  four  consecutive  terms. 

The  Commission  shall  meet  quarterly,  and  at  other  times  at  the  call 
of  the  chairman  or  upon  written  request  of  at  least  six  members. 

The  members  of  the  Commission  shall  receive  per  diem  and 
necessary  travel  and  subsistence  expenses  in  accordance  with  the 
provisions  of  G.S.  138-5.  A  majority  of  the  Commission  shall 
constitute  a  quorum  for  the  transaction  of  business. 

All  clerical  and  other  services  required  by  the  Commission  shall  be 
supplied  by  the  Secretary  of  Human  Resources." 

Sec.  2.     This   act   is   effective   upon   ratification   and   applies   to 
appointments  to  be  made  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June.  1989. 

H.B.  1283  CHAPTER  343 

AN  ACT  TO  PROVIDE  THAT  A  MAGISTRATE  MAY  ACCEPT  A 
WRITTEN  APPEARANCE,  WAIVERS  OF  TRIAL,  PLEA  OF 
GUILTY,  AND  ENTER  A  JUDGMENT  IN  A  LITTER  CASE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.     7A-273     is     amended     by     adding    a     new 
subdivision  to  read: 

"(9)  Notwithstanding  the  provisions  of  subdivision  (1)  of  this 
section,  to  accept  written  appearances,  waivers  of  trial  and 
pleas    of    guilty    in    violations    of   G.S.     14-399    and    enter 
judgments  in  those  cases  as  the  chief  district  Judge  directs." 
Sec.  2.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
15th  day  of  June,  1989. 

SB.  360  CHAPTER  344 

AN   ACT  TO  ESTABLISH  THE   NORTH   CAROLINA  COASTAL 
RESERVE  SYSTEM. 
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The  General  Assembly  of  North  Carolina  enacts:  ■'"       •        ■  " 

Section  1.      Article  7  of  Chapter  1 13A  of  the  General  Statutes  is 
amended  by  the  addition  of  a  new  Part  to  read: 

"Part  5.    Coastal  Reserves.  •       ■■■  ' 

"  §  1 J 3A-129.I .    Legislative  Findings  and  Purposes. 

(a)  Findings.  —  It  is  hereby  determined  and  declared  as  a  matter  of 
legislative  finding  that  the  coastal  area  of  North  Carolina  contains  a 
number  of  important  undeveloped  natural  areas.  These  areas  are  vital 
to  continued  fishery  and  wildlife  protection,  water  quality  maintenance 
and  improvement,  preservation  of  unique  and  important  coastal  natural 
areas,  aesthetic  enjoyment,  and  public  trust  rights  such  as  hunting, 
fishing,  navigation,  and  recreation.  Such  land  and  water  areas  are 
necessary  for  the  preservation  of  estuarine  areas  of  the  State,  constitute 
important  research  facilities,  and  provide  public  access  to  waters  of  the 
State. 

(b)  Purposes.  —  Important  public  purposes  will  be  served  by  the 
preservation  of  certain  of  these  areas  in  an  undeveloped  state.  Such 
areas  would  thereafter  be  available  for  research,  education,  and  other 
consistent  public  uses.  These  areas  would  also  continue  to  contribute 
perpetually  to  the  natural  productivity  and  biological,  economic,  and 
aesthetic  values  of  North  Carolina's  coastal  area. 

"§  J 13A-1 29.2.    Coastal  Reserve  Program. 

(a)  There  is  hereby  created  a  North  Carolina  Coastal  Reserve 
System  for  the  purpose  of  acquiring,  improving,  and  maintaining 
undeveloped  coastal  land  and  water  areas  in  a  natural  state. 

(b)  This  system  shall  be  established  and  administered  by  the 
Department  of  Natural  Resources  and  Community  Development.  In 
so  doing  the  Department  shall  consult  with  and  seek  the  ongoing 
advice  of  the  Coastal  Resources  Commission.  The  Department  may 
by  rule  define  the  areas  to  be  included  in  this  system  and  set  standards 
for  its  use. 

(c)  This  system  shall  be  established  within  the  coastal  area  as 
defined  by  G.S.  I13A-103(2). 

(d)  All  acquisitions  or  dispositions  of  property  for  lands  within  this 
system  shall  be  in  accordance  with  the  provisions  of  Chapter  146  of 
the  General  Statutes. 

(e)  All  lands  and  waters  within  the  system  shall  be  used  primarily 
for  research  and  education.  Other  public  uses,  such  as  hunting, 
fishing,  navigation,  and  recreation,  shall  be  allowed  to  the  extent 
consistent  with  these  primary  uses.  Improvements  and  alterations  to 
the  lands  shall  be  limited  to  those  consistent  with  these  uses. 

"§  USA- 1 29.3.    Coordination. 


(a)     To  the  extent  feasible,   this   system   shall   be  carried  out  in 
coordination  with   the  National   Estuarine   Reserve  Research   System 
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established  by  16  U.S.C.  §  1461. 

(b)  To  the  extent  feasible,  lands  and  waters  within  this  system  shall 
be  dedicated  as  components  of  the  'State  Nature  and  Historic 
Preserve'  as  provided  in  Article  XIV.  Section  5.  of  the  Constitution 
and  as  nature  reserves  pursuant  to  G.S.  113A- 164.1  to  G.S.  164.11." 

Sec.  2.  Article  7A  of  Chapter  1  I3A  of  the  General  Statutes  is 
amended  by  redesignating  it  as  Part  6  of  Article  7  of  Chapter  1 13A. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 

S.B.  384  CHAPTER  345 

AN  ACT  TO  ANNEX  AREAS  LYING  WITHIN  THE  CORPORATE 
BOUNDARIES  OF  THE  TOWN  OF  LOUISBURG  TO  THAT 
TOWN. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  corporate  limits  of  the  Town  of  Louisburg  are 
extended  to  include  within  them  any  territory  which,  on  January  1, 
1989,  was  completely  enclosed  by  the  corporate  limits  of  that  town. 

Sec.  2.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

SB.  552  CHAPTER  346 

AN  ACT  TO  REPEAL  THE  SUNSET  DATE  APPLICABLE  TO 
INSURANCE  PREMIUM  TAXES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  5.1  of  Chapter  1031  of  the  1985  Session 
Laws.  Regular  Session  1986.  and  Section  4  of  Chapter  814  of  the 
1987  Session  Laws  are  repealed. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

SB.  575  CHAPTER  347 

AN  ACT  TO  PERMIT  THE  TOWN  OF  WAKE  FOREST  TO  MAKE 
SPECIAL  ASSESSMENTS  FOR  DOWNTOWN  PARKING 
IMPROVEMENTS. 
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The  General  Assembly  of  Norih  Carolina  enacts:    -  ■    ''         •    ^  ■:: 

Section  1.  The  Town  of  Wake  Forest  may  levy  special 
assessments  for  downtown  parking  improvements  against  benefitted 
property  within  its  corporate  limits  without  regard  for  the  petition 
requirements  of  G.S.  160A-2I7.  However,  all  of  the  other  provisions 
of  Article  10  of  Chapter  160A  shall  be  applicable  to  assessments  made 
without  petition. 

Sec.  2.  Downtown  parking  improvements  described  in  Section  I 
include  constructing,  reconstructing,  paving,  widening,  installing 
curbs  and  gutters,  landscaping,  lighting,  acquiring  property  and 
otherwise  building  and  improving  public  parking  areas  in  Downtown 
Wake  Forest. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

S.B.  615  CHAPTER  348 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
WILSON  TO  PROVIDE  FOR  AN  ALTERNATIVE  EMINENT 
DOMAIN  PROCEDURE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  17.7  of  the  Charter  of  the  City  of  Wilson 
as  enacted  by  Chapter  42.  Session  Laws  of  1973.  is  rewritten  to  read: 
"ARTICLE  XVII.  Eminent  Domain. 
"Sec.  17.7.  The  City  of  Wilson  shall  possess  the  power  of  eminent 
domain  and  may  acquire,  either  by  purchase,  gift  or  condemnation, 
any  real  estate,  right  of  access,  right-of-way.  water  right,  privilege, 
easement,  restrictive  covenant,  or  any  other  interest  in  or  relating  to 
real  estate,  water  or  improvements,  either  within  or  without  the  city 
limits,  for  any  lawful  public  use  or  purpose.  In  the  exercise  of  the 
power  of  eminent  domain,  the  City  is  hereby  vested  with  all  power  and 
authority  now  or  hereafter  granted  by  the  laws  of  North  Carolina 
applicable  to  the  City  of  Wilson,  and  the  City  shall  follow  the 
procedures  now  or  hereafter  prescribed  by  said  laws;  provided  that, 
notwithstanding  the  provisions  of  G.S.  160A-240.1  and  G.S.  40A-1, 
in  the  exercise  of  its  authority  of  eminent  domain  for  the  acquisition  of 
property  or  any  interest  in  property  to  be  used  for  streets  and 
highways,  water  supply  and  distribution  systems,  sewage  collection 
and  disposal  systems,  electric  power  generation,  transmission  and 
distribution  systems,  and  gas  storage,  transmission  and  distribution 
systems,  the  City  of  Wilson  is  hereby  authorized  to  use  the  procedure 
and  authority  prescribed  in  Article  9  of  Chapter  136  of  the  General 
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Statutes  of  North  Carolina,  as  now  or  hereafter  amended  or  recodified; 
provided  further,  that  whenever  therein  the  words  'Department  of 
Transportation-  appear  in  Article  9  they  shall  be  deemed  to  include  the 
'City  of  Wilson'  and  wherever  the  words  'Secretary  of  Transportation' 
appear  in  Article  9  they  shall  be  deemed  to  include  the  'City  Manager 
of  the  City  of  Wilson.'  The  powers  herein  granted  to  the  City  of 
Wilson  for  the  purpose  of  acquiring  property  by  eminent  domain  shall 
be  in  addition  to  and  supplementary  to  those  powers  granted  in  any 
other  local  act  or  in  anv  other  General  Statute,  and  in  any  case  in 
which  the  provisions  of  Article  9  of  Chapter  1 36  are  in  conflict  with 
the  provisions  of  any  local  act  or  any  other  provision  of  any  General 
Statute,  then  the  governing  body  of  the  City  of  Wilson  may  in  its 
discretion  proceed  in  accordance  with  the  provision  of  such  local  act 
or  other  General  Statute,  or.  as  an  alternative  method  of  procedure,  in 
accordance  with  this  Charter  Provision  and  Article  9  of  Chapter  136. 

Nothing  herein  shall  be  construed  to  enlarge  the  power  of  the  City 
of  Wilson  to  condemn  property  already  devoted  to  public  use." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 

SB    702  CHAPTER  349 

AN  ACT  TO  INCREASE  THE  AMOUNT  OF  THE  ASSESSMENT 
THAT  CAN  BE  LEVIED  FOR  THE  PROMOTION  OF  THE 
SALE  AND  USE  OF  TOBACCO  AND  TO  CLARIFY  OTHER 
PROVISIONS  RELATING  TO  TOBACCO  ASSESSMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  106-568.20  reads  as  rewritten: 
"§  106-568.20.  Referendum  on  assessment  for  next  three  years. 

During  the  year  1988  or  1989  or  1990  upon  the  exact  date  in  such 
year  as  may  be  determined  in  the  manner  hereinafter  set  forth  and 
under  rules  and  regulations  as  established  under  the  provisions  of  this 
Article,  there  shall  be  held  in  every  county  in  North  Carolina  in 
which  flue-cured  tobacco  is  produced  a  referendum  to  be  participated 
in  by  all  farmers  engaged  in  the  production  of  flue-cured  tobacco  in 
which  referendum  said  farmers  shall  vote  upon  the  question  of 
whether  or  not  there  shall  be  levied  an  annual  assessment  for  a  period 
of  three  years  1989.  1990  and  1991.  or  1990.  1991,  and  1992,  such 
amount  as  may  have  been  theretofore  or  as  may  be  thereafter 
determined  by  the  Board  of  Directors  of  Tobacco  Associates.  Inc..  but 
not  more  than  t^,vo  dollar?  ($7  00)  four  dollars  ($4.00)  per  acre  per 
year  on  all  flue-cured  tobacco  acreage  in  the  State  of  North  Carolina. 
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Those  farmers  entitled  to  share  in  the  crop  of  flue-cured  tobacco  or  in 
the  proceeds  of  such  crop  because  of  sharing  in  the  risic  of  production 
shall  be  deemed  to  be  engaged  in  the  production  of  such  tobacco." 

Sec.  2.     G.S.  106-568.22  reads  as  rewritten: 
"§  106-568.22.  Effect  of  iwo-lhirds  vole  for  assessment  in  referendum. 

If  in  such  referendum  two-thirds  or  more  of  the  eligible  tobacco 
farmers  voting  therein  shall  vote  in  the  affirmative  and  in  favor  of  the 
levying  or  collection  of  such  assessment  to  be  determined  by  the  board 
of  directors  of  Tobacco  Associates.  Incorporated,  but  in  an  amount  of 
not  more  than  \\vo  dollars  ($2.00)  four  dollars  ($4.00)  per  acre  per 
year  on  all  flue-cured  tobacco  acreage  in  the  State  of  North  Carolina, 
then  such  assessment  shall  be  collected  in  the  manner  hereinafter 
provided." 

Sec.  3.     G.S.  106-568.25  reads  as  rewritten: 
"§  106-568.25.  Question  at  referendum. 

Said  referendum  shall  be  upon  the  question  of  whether  or  not  the 
farmers  eligible  for  participation  therein  and  voting  therein  shall  favor 
an  assessment  upon  themselves  for  the  period  of  three  years ^  1989, 
1990  and  1991 .  the  next  three  tobacco  marketing  years,  in  an  amount 
in  each  of  said  years  as  determined  by  or  to  be  determined  by  the 
board  of  directors  of  Tobacco  Associates.  Incorporated  but  not  more 
than  t\vo  dollars  ($2,00)  four  dollars  ($4.00)  per  acre  per  year  on  all 
flue-cured  tobacco  acreage  in  the  State  of  North  Carolina,  for  the 
purpose  of  providing  farmer  participation  in  the  fund  and  through  the 
agency  established  for  the  stimulation,  expansion  and  development  of 
export  markets  for  flue-cured  tobacco  and  the  encouragement  of  the 
use  of  flue-cured  tobacco  everywhere." 

Sec.  4.     G.S.  106-568.29  reads  as  rewritten: 
"  §  106-568.29.  Subsequent  referendum  after  defeat  of  assessment. 

In  the  event  any  referendum  conducted  as  provided  for  in  this 
Article  shall  not  be  supported  by  two-thirds  or  more  of  those  voting 
therein,  then  the  board  of  directors  of  Tobacco  Associates, 
Incorporated  shall  have  full  power  and  authority  to  call  another 
referendum  for  the  purposes  herein  set  forth  in  any  succeeding  year, 
on  the  question  of  an  annual  assessment  for  the  next  three  tobacco 
marketing  years  or  less.  If  the  referendum  is  carried  as  provided  in 
this  Article,  then  the  assessments  may  be  levied  and  collected  as 
provided  in  this  Article." 

Sec.  5.     G.S.  106-568.34  reads  as  rewritten: 
"§  106-568.34.  Alternate  method  for  levy  of  assessment. 

At  any  time  when  it  may  be  found  by  the  Board  of  Directors  of 
Tobacco  Associates,  that  it  is  not  reasonably  feasible  to  base  the 
authorization  of  an  assessment  or  the  making  of  an  assessment  or  the 
collection  of  an  assessment  on  a  'per-acre"   unit,  then  the  Board  of 
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Directors  of  Tobacco  Associates,  by  an  affirmative  vote  of  not  less 
than  two  tiiirds  of  its  members  (which  vote  shall  include  the 
affirmative  vote  of  not  less  than  two  thirds  of  the  board  members  who 
were  elected  by  North  Carolina  farm  organizations),  may  use  a 
'tobacco  poundage"  unit  as  the  basis  for  the  authorization  or  making 
or  collecting  an  assessment.  No  alternative  assessment  for  any  year 
after  -l^JS  1988  shall  exceed  ten  cents  (IOC)  per  100  pounds  one-fifth 
cent  (1/5C)  per  pound  of  the  flue-cured  tobacco  marketed  by  each 
farmer.  The  amount  of  any  alternate  assessment,  based  upon  a 
'tobacco  poundage"  unit  as  permitted  by  the  provisions  of  this  section 
shall  not  be  related  to  or  limited  by  the  amount  of  the  assessment 
which  could  be  authorized,  made  or  collected  if  it  were  based  upon  a 
'per-acre"  unit." 

Sec.  6.     G.S.  106-568.36  reads  as  rewritten: 
"§  106-568.36.  Maximum  levy  afier  W-T^  1988. 

The  maximum  amount  which  may  be  authorized  in  any  referendum 
held  pursuant  to  the  provisions  of  this  Article  during  1979  1989  or 
thereafter,  and  the  maximum  amount  which  may  be  assessed,  collected 
or  levied  for  any  year  after  1979  1988  by  the  Board  of  Directors  of 
Tobacco  Associates  pursuant  to  the  provisions  of  this  Article,  is  -two 
dollars  ($2,00)  four  dollars  ($4.00)  per  acre  per  year  on  all  flue-cured 
tobacco  acreage  in  the  State,  or,  under  the  alternate  method  for  levy  of 
assessment  set  out  in  G.S.  106-568.34.  ten  cents  (IQC)  per  100 
pounds  one-fifth  cent  (1/5C)  per  pound  of  the  flue-cured  tobacco 
marketed  by  each  farmer." 

Sec.  7.     Article  50C  of  Chapter  106  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"§  106-568.37.    Repon  on  use  of  assessmeiils. 

The  Board  of  Directors  of  the  Tobacco  Associates.  Incorporated 
shall  make  an  annual  written  report  of  the  financial  transactions  and  a 
financial  statement  concerning  the  receipts  and  disbursements  of  the 
revenue  from  the  assessment.  A  copy  of  the  report  shall  be  provided 
by  the  Board  of  Directors  of  the  Tobacco  Associates.  Incorporated  to 
the  Commissioner  of  Agriculture,  the  Dean  of  the  College  of 
Agriculture  and  Life  Sciences  at  North  Carolina  State  University,  the 
North  Carolina  Farm  Bureau  Federation,  the  North  Carolina  State 
Grange,  and  the  Bright  Belt  Warehouse  Association." 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 
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SB.  790  CHAPTER  350        ^         .  *:    ;0 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  PUBLIC  BIDDING 
TO  EXEMPT  HOSPITALS  FROM  CERTAIN  REQUIREMENTS. 

The  General  Assembly  of  Norili  Carolina  enacts:      ^  -.  ■  ,    •:  ;-; 

Section  1.      G.S.  143-129  reads  as  rewritten: 
"§   143-129.     Procedure  for  leiiing  of  public  contracts:  purchases  from 
federal  government  by  Slate,  counties,  etc. 

No  construction  or  repair  work  requiring  the  estimated  expenditure 
of  public  money  in  an  amount  equal  to  or  more  than  fifty  thousand 
dollars  ($50,000)  or  purchase  of  apparatus,  supplies,  materials,  or 
equipment  requiring  an  estimated  expenditure  of  public  money  in  an 
amount  equal  to  or  more  than  twenty  thousand  dollars  ($20,000). 
except  in  cases  of  group  purchases  made  by  hospitals  through  a 
competitive  bidding  purchasing  program  or  in  cases  of  special 
emergency  involving  the  health  and  safety  of  the  people  or  their 
property,  shall  be  performed,  nor  shall  any  contract  be  awarded 
therefor,  by  any  board  or  governing  body  of  the  State,  or  of  any 
institution  of  the  State  government,  or  of  any  county,  city,  town,  or 
other  subdivision  of  the  State,  unless  the  provisions  of  this  section  are 
complied  with.  For  purposes  of  this  Article,  a  competitive  bidding 
group  purchasing  program  is  a  formally  organized  program  that  offers 
purchasing  services  at  discount  prices  to  two  or  more  hospital 
facilities.  The  limitation  contained  in  this  paragraph  shall  not  apply  to 
construction  or  repair  work  undertaken  during  the  progress  of  a 
construction  or  repair  project  initially  begun  pursuant  to  this  section. 
Further,  the  provisions  of  this  section  shall  not  apply  to  the  purchase 
of  gasoline,  diese!  fuel,  alcohol  fuel,  motor  oil  or  fuel  oil.  Such 
purchases  shall  be  subject  to  G.S.  143-131. 

Advertisement  of  the  letting  of  such  contracts  shall  be  as  follows: 

Where  the  contract  is  to  be  let  by  a  board  or  governing  body  of  the 
State  government,  or  of  a  State  institution,  as  distinguished  from  a 
board  or  governing  body  of  a  subdivision  of  the  State,  proposals  shall 
be  invited  by  advertisement  at  lease  one  week  before  the  time  specified 
for  the  opening  of  said  proposals  in  a  newspaper  having  general 
circulation  in  the  State  of  North  Carolina.  Provided  that  the 
advertisements  for  bidders  required  by  this  section  shall  be  published 
at  such  a  time  that  at  least  seven  full  days  shall  lapse  between  the  date 
of  publication  of  notice  and  the  date  of  the  opening  of  bids. 

Where  the  contract  is  to  be  let  by  a  county,  city,  town  or  other 
subdivision  of  the  State,  proposals  shall  be  invited  by  advertisement  at 
least  one  week  before  the  time  specified  for  the  opening  of  said 
proposals  in  a  newspaper  having  general  circulation  in  such  county. 
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city,  town  or  subdivision. 

Sucli  advertisement  shall  state  the  time  and  place  where  plans  and 
specifications  of  proposed  work  or  a  complete  description  of  the 
apparatus,  supplies,  materials  or  equipment  may  be  had.  and  the  time 
and  place  for  opening  of  the  proposals,  and  shall  reserve  to  said  board 
or  governing  body  the  right  to  reject  any  or  all  such  proposals. 

Proposals  shall  not  be  rejected  for  the  purpose  of  evading  the 
provisions  of  this  Article.  No  board  or  governing  body  of  the  State  or 
subdivision  thereof  shall  assume  responsibility  for  construction  or 
purchase  contracts,  or  guarantee  the  payments  of  labor  or  materials 
therefor  except  under  provisions  of  this  Article. 

All  proposals  shall  be  opened  in  public  and  shall  be  recorded  on  the 
minutes  of  the  board  or  governing  body  and  the  award  shall  be  made 
to  the  lowest  responsible  bidder  or  bidders,  taking  into  consideration 
quality,  performance  and  the  time  specified  in  the  proposals  for  the 
performance  of  the  contract.  In  the  event  the  lowest  responsible  bids 
are  in  excess  of  the  funds  available  for  the  project,  the  responsible 
board  or  governing  body  is  authorized  to  enter  into  negotiations  with 
the  lowest  responsible  bidder  above  mentioned,  making  reasonable 
changes  in  the  plans  and  specifications  as  may  be  necessary  to  bring 
the  contract  price  within  the  funds  available,  and  may  award  a  contract 
to  such  bidder  upon  recommendation  of  the  Department  of 
Administration  in  the  case  of  the  State  government  or  of  a  State 
institution  or  agency,  or  upon  recommendation  of  the  Department  of 
Administration  in  the  case  of  the  State  government  or  of  a  State 
institution  or  agency,  or  upon  recommendation  of  the  responsible 
commission,  council  or  board  in  the  case  of  a  subdivision  of  the  State, 
if  such  bidder  will  agree  to  perform  the  work  at  the  negotiated  price 
within  the  funds  available  therefor.  If  a  contract  cannot  be  let  under 
the  above  conditions,  the  board  or  governing  body  is  authorized  to 
readvertise.  as  herein  provided,  after  having  made  such  changes  in 
plans  and  specifications  as  may  be  necessary  to  bring  the  cost  of  the 
project  within  the  funds  available  therefor.  The  procedure  above 
specified  may  be  repeated  if  necessary  in  order  to  secure  an  acceptable 
contract  within  the  funds  available  therefor. 

No  proposal  shall  be  considered  or  accepted  by  said  board  or 
governing  body  unless  at  the  time  of  its  filing  the  same  shall  be 
accompanied  by  a  deposit  with  said  board  or  governing  body  of  cash, 
or  a  cashier's  check,  or  a  certified  check  on  some  bank  or  trust 
company  insured  by  the  Federal  Deposit  Insurance  Corporation  in  an 
amount  equal  to  not  less  than  five  percent  (5%)  of  the  proposal.  In 
lieu  of  making  the  cash  deposit  as  abo\e  provided,  such  bidder  may 
file  a  bid  bond  executed  by  a  corporate  surety  licensed  under  the  laws 
of  North  Carolina  to  execute  such  bonds,  conditioned  that  the  surety 
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will  upon  demand  forthwith  mai<e  payment  to  the  obligee  upon  said 
bond  if  the  bidder  fails  to  execute  the  contract  in  accordance  with  the 
bid  bond.  This  deposit  shall  be  retained  if  the  successful  bidder  fails 
to  execute  the  contract  within  10  day  after  the  award  or  fails  to  give 
satisfactory  surety  as  required  herein.  In  the  case  of  proposals  in  an 
estimated  amount  of  less  than  one  hundred  thousand  dollars 
($100,000)  for  the  purchase  of  apparatus,  supplies,  materials,  or 
equipment,  the  board  or  governing  body  may  waive  the  requirement 
for  a  bid  bond  or  other  deposit. 

Bids  shall  be  sealed  if  the  invitation  to  bid  so  specifies  and,  in  any 
event,  the  opening  of  a  bid  or  the  disclosure  or  exhibition  of  the 
contents  of  any  bid  by  anyone  without  the  permission  of  the  bidder 
prior  to  the  time  set  for  opening  in  the  invitation  to  bid  shall  constitute 
a  general  misdemeanor. 

All  contracts  to  which  this  section  applies  shall  be  executed  in 
writing,  and  the  board  or  governing  body  shall  require  the  person  to 
whom  the  award  of  contract  is  made  to  furnish  bond  as  required  by 
Article  3  of  Chapter  44A;  or  require  a  deposit  of  money,  certified 
check  or  government  securities  for  the  full  amount  of  said  contract  to 
secure  the  faithful  performance  of  the  terms  of  said  contract  and  the 
payment  of  all  sums  due  for  labor  and  materials  in  a  manner 
consistent  with  Article  3  of  Chapter  44A;  and  no  such  contract  shall 
be  altered  except  by  written  agreement  of  the  contractor,  the  sureties 
on  his  bond,  and  the  board  or  governing  body.  Such  surety  bond  or 
deposit  required  herein  shall  be  deposited  with  the  board  or  governing 
body  for  which  the  work  is  to  be  performed.  When  a  deposit,  other 
than  a  surety  bond,  is  made  with  the  board  or  governing  body,  said 
board  or  governing  body  assumes  all  the  liabilities,  obligations  and 
duties  of  a  surety  as  provided  in  Article  3  of  Chapter  44A  to  the  extent 
of  said  deposit.  In  the  case  of  contracts  for  the  purchase  of  apparatus, 
supplies,  materials,  or  equipment,  the  board  or  governing  body  may 
waive  the  requirement  for  a  surety  bond  or  other  deposit. 

The  owning  agency  or  the  Department  of  Administration,  in 
contracts  involving  a  State  agency,  and  the  owning  agency  or  the 
governing  board,  in  contracts  involving  a  political  subdivision  of  the 
State,  may  reject  the  bonds  of  any  surety  company  against  which  there 
is  pending  any  unsettled  claim  or  complaint  made  by  a  State  agency  or 
the  owning  agency  or  governing  board  of  any  political  subdivision  of 
the  State  arising  out  of  any  contract  under  which  State  funds,  in 
contracts  with  the  State,  or  funds  of  political  subdivisions  of  the  State, 
in  contracts  with  such  political  subdivision,  were  expended,  provided 
such  claim  or  complaint  has  been  pending  more  than  180  days. 

Nothing  in  this  section  shall  operate  so  as  to  require  any  public 
agency    to    enter    into    a    contract    which    will    prevent    the    use    of 
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unemployment    relief    labor    paid    for    in    whole    or    in    part    by 
appropriations  or  funds  furnished  by  the  State  or  federal  government 

Any  board  or  governing  body  of  the  State  or  any  institution  of  the 
State  government  or  of  any  county,  city,  town  or  other  subdivision  of 
the  State  may  enter  into  any  contract  with  (i)  the  United  States  of 
America  or  any  agency  thereof,  or  (ii)  any  other  govemmen  tumt  or 
agency  thereof  within  the  United  States,  for  the  purchase,  lease,  or 
other  acquisition  of  any  apparatus,  supplies,  materials,  or  equipment 
without  regard  to  the  foregoing  provisions  of  this  section  or  to  the 
provisions  of  any  other  section  of  this  Article.  .        ,        .     r  ,„„ 

The  Secretary  of  Administration  or  the  governing  board  ot  any 
county  city,  town,  or  other  subdivision  of  the  State  may  designate  any 
officer'or  employee  of  the  State,  county,  city,  town  or  subdivision  to 
enter  a  bid  or  bids  in  its  behalf  at  any  sale  of  apparatus,  supplies, 
materials,,  equipment  or  other  property  owned  by  (i)  the  United  States 
of  America  or  any  agency  thereof,  or  (ii)  any  other  governmental  unit 
or  agency  thereof  within  the  United  States,  and  may  authorize  such 
officer  or  employee  to  make  any  partial  or  down  payment  or  payment 
in  full  that  may  be  required  by  regulations  of  the  government  or 
agency  disposing  of  such  property. 

The   prnvi.mn.    of  this   Article    shall    not   apply   to   purchases   of 
.nn.r.t,.s     supplies,    materials,    or    equipment    by    hospitals    when 
performance  o7  price  competition   for   a   product  are   not  availab  e, 
whPn  .  needed  product  is  available  from  only  one  source  of  supply, 
whPn  standardization  or  compatibility  is  the  omriding  considei;ation; 
when   a   particular   medical   item   or   prosthetic  appliance   is   needed; 
when  a  particular  product  is  ordered  by  an  attending  physician  for  his 
mtients:  when  additional  products  are  needed  to  complete  an  ongoing 
job    or    task:    when    products    are    purchased    tor     over-the-counter 
L.1P-     when     a     particular     product     is     needed     or     desired     for 
experimental,  developmental,  or  research  work:  or  when  equipmen   is 
;,heady  installed,  connected,  and  in  service  under  a  lease  ot'  other 
.areement  and  the  governing  body  of  the  hospital  determines  that  Uie 
ennipment  should  be  purchased.     The  governing  body  of  a  hospital 
shall  keep  a  record  of  all  purchases  made  pursuant  to  this  exception. 
These  records  are  subject  to  public  inspection." 

Sec   2.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  166  CHAPTER  351 

AN  ACT  TO  PROVIDE  THAT  THE  ALAMANCE.  COLUMBUS. 
FORSYTH,    FRANKLIN.    GASTON.    HARNETT.    HERTFORD. 
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JOHNSTON,  MARTIN.  NORTHAMPTON.  RANDOLPH, 
ROBESON.  ROWAN,  SCOTLAND,  AND  WASHINGTON 
COUNTY  BOARDS  OF  ELECTIONS  SHALL  PURGE  VOTER 
REGISTRATION  ROLLS  UNDER  GENERAL  LAW  PROVIDING 
FOR  REMOVAL  AFTER  FAILURE  TO  VOTE  IN  TWO 
SUCCESSIVE  PRESIDENTIAL  ELECTIONS  AND  ALL 
ELECTIONS  BETWEEN  THEM.  RATHER  THAN  A  RECENTLY 
DISCOVERED  LOCAL  ACT.  WHICH  HAD  NOT  BEEN 
FOLLOWED.  PROVIDING  FOR  REMOVAL  AFTER  FAILURE 
TO  VOTE  FOR  SIX  YEARS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  1/2  of  Chapter  1116,  Session  Laws  of 
1965,  as  amended  by  Chapters  576  and  927,  Session  Laws  of  1969,  is 
repealed. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  466  CHAPTER  352 

AN  ACT  PROVIDING  FOR  THE  JOINT  LEGISLATIVE  UTILITY 
REVIEW  COMMITTEE  TO  STUDY  THE  SITING  OF 
ELECTRIC  TRANSMISSION  LINES.  .    ^  „ 

The  General  Assembly  of  North  Carolina  enacts: 

Section  I.  The  Joint  Legislative  Utility  Review  Committee  shall 
study  the  laws  and  rules  and  regulations  of  the  Utilities  Commission 
relating  to  the  siting  of  electric  transmission  lines,  and  shall  report  to 
the  1989  General  Assembly,  Regular  Session  1990,  its 
recommendations  on  any  changes  in  laws  that  may  be  required.  T 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  517  CHAPTER353 

AN  ACT  TO  CLARIFY  THE  JURISDICTION  OF  THE  MEDICAL 
EXAMINER.  ..  .      .        , 

The  General  Assembly  of  North  Carolina  enacts:  ..■  ; 

Section  1.      G.S.  130A-383  reads  as  rewritten: 
"^l30A-383.    Medical  examiner  jurisdiction.  ■'    ■■ 

(a)       Upon    the    death    of   any    person    resulting    from    violence, 
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poisoning,  accident,  suicide  or  liomicide:  occurring  suddenly  when  the 
deceased  had  been  in  apparent  good  health  or  when  unattended  by  a 
physician;  occurring  in  a  jail,  prison,  correctional  institution  or  in 
police  custody;  occurring  pursuant  to  Article  19  of  Chapter  15  of  the 
General  Statutes;  or  occurring  under  any  suspicious,  unusual  or 
unnatural  circumstance,  the  medical  examiner  of  the  county  in  which 
the  body  of  the  deceased  is  found  shall  be  notified  by  a  physician  in 
attendance,  hospital  employee,  law-enforcement  officer,  funeral  home 
employee,  emergency  medical  technician,  relative  or  by  any  other 
person  having  suspicion  of  such  a  death.  No  person  shall  disturb  the 
body  at  the  scene  of  such  a  death  until  authorized  by  the  medical 
examiner  unless  in  the  unavailability  of  the  medical  examiner  it  is 
determined  by  the  appropriate  law  enforcement  agency  that  the 
presence  of  the  body  at  the  scene  would  risk  the  integrity  of  the  body 
or  provide  a  hazard  to  the  safety  of  others.  For  the  limited  purposes 
of  this  Part,  expression  of  opinion  that  death  has  occurred  may  be 
made  by  a  nurse,  an  emergency  medical  technician  or  any  other 
competent  person  in  the  absence  of  a  physician. 

(b)  The  discovery  of  anatomical  material  suspected  of  being  part  of 
a  human  body  shall  be  reported  to  the  medical  examiner  of  the  county 
in  which  the  material  is  found. 

(c)  Upon  completion  of  the  investigation  and  in  accordance  with 
the  rules  of  the  Commission,  the  medical  examiner  shall  release  the 
body  to  the  next  of  kin  or  other  interested  person  who  will  assume 
responsibility  for  final  disposition." 

Sec.  2.  G.S.  130A-385(b)  reads  as  rewritten: 
"(b)  The  medical  examiner  shall  complete  a  certificate  of  death, 
stating  the  name  of  the  disease  which  in  his  opinion  caused  death.  If 
the  death  was  from  external  causes,  the  medical  examiner  shall  state 
on  the  certificate  of  death  the  means  of  death,  and  whether,  in  the 
medical  examiner's  opinion,  the  manner  of  death  was  accident, 
suicide,  homicide  homicide,  execution  by  the  State,  or  undetermined. 
The  medical  examiner  shall  also  furnish  any  information  as  may  be 
required  by  the  State  Registrar  of  Vital  Statistics  in  order  to  properly 
classify  the  death." 

Sec.  3.     G.S.  15-196  is  repealed. 

Sec.  4.     This  act  shall  become  effective  October  1,   1989,  and 
applies  to  deaths  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 
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H.B.  566  CHAPTER  354  ?w         : 

AN  ACT  TO  ALLOW  MECKLENBURG  COUNTY  AND  THE 
CITY  OF  CHARLOTTE  TO  LEASE  PROPERTY  AT  PRIVATE 
SALE  FOR  CHILD  CARE  PURPOSES,  AND  TO  ELIMINATE 
THE  REQUIREMENT  THAT  SUCH  PRIVATE  SALES  BE 
APPROVED  BY  UNANIMOUS  VOTE  OF  THE  GOVERNING 
BOARD. 

The  General  Assembly  of  Norih  Carolina  enacts:  '  •■   '     '■■ 

Section  1.      G.S.  I60A-279  reads  as  rewritten: 
"  §  160A-279.    Sale  of  property  to  entities  carrying  out  a  public  purpose; 
procedure. 

(a)  Whenever  a  city  or  county  is  authorized  to  appropriate  funds  to 
any  public  or  private  entity  which  carries  out  a  public  purpose,  the 
city  or  county  may.  in  lieu  of  or  in  addition  to  the  appropriation  of 
funds,  convey  by  private  lease  or  by  private  sale  to  such  an  entity  any 
real  or  personal  property  which  it  owns;  provided  no  property 
acquired  by  the  exercise  of  eminent  domain  may  be  conveyed  under 
this  section;  provided  that  no  such  conveyance  may  be  made  to  a  for- 
profit  corporation,  except  for  child  care  purposes,  but  the  instrument 
of  conveyance  shall  provide  for  a  reverter.  The  city  or  county  shall 
attach  to  any  such  conveyance  covenants  or  conditions  which  assure 
that  the  property  will  be  put  to  a  public  use  by  the  recipient  entity. 
The  procedural  provisions  of  G.S.  I60A-267  shall  apply.  G.S.  160A- 
266(b)  shall  not  apply  to  conveyances  for  child  care  purposes. 

(b)  Notwithstanding  any  other  provision  of  law,  this  section  applies 
only  to  cities  and  counties  and  not  to  any  other  entity  which  this 
Article  otherwise  applies  to. 

(c)  The  resolution  or  order  required  under  G.S.  I60A-267  for 
conveyances  under  this  section,  other  than  conveyances  for  child  care 
purposes,  must  be  approved  by  the  unanimous  affirmative  vote  of  the 
council  members  or  county  board  of  commissioners,  not  counting 
vacancies  or  members  excused  from  voting  in  order  to  be  effective 
under  this  section. 

(d)  This  section  does  not  limit  the  right  of  any  entity  to  convey 
property  by  private  sale  when  that  right  is  conferred  by  another  law, 
public,  or  local." 

Sec.  2.  Any  city  or  county  may  appropriate  funds  to  any  public 
or  private  entity  for  construction  or  operation  of  child  care  facilities, 
or  for  provision  of  child  care  services,  such  an  activity  being  for  a 
public  purpose. 

Sec.  3.  This  act  applies  to  Mecklenburg  County  and  the  City  of 
Charlotte  only. 
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Sec.  4.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 

H.B.  653  CHAPTER  355 

AN  ACT  TO  CREATE  A  FAIR  HOUSING  ORDINANCE  FOR  THE 
CITY  OF  FAYETTEVILLE. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  The  Charter  of  the  City  of  Fayetteville,  being 
Chapter  557,  Session  Laws  of  1979.  as  amended,  is  amended  by 
adding  a  new  Article  to  Chapter  VIII  to  read: 
"Article  8.  Fair  Housing. 
"Sec.  8.30.  Equal  housing.  The  City  Council  shall  have  the  power 
to"  adopt  ordinances  prohibiting  discrimination  in  real  estate 
transactions  on  the  basis  of  race,  color,  sex,  religion,  handicap, 
familial  status,  or  national  origin.    Such  ordinances  may 

rn    Regulate  or  prohibit  any  act,  practice,  activity,  or  procedure 

—    related,  directly  or  indirectly,  to  the  sale  or  rental  of  public 
or  private  housing,  which  affects  or  may  tend  to  affect  the 
availability  or  desirability  of  housing  on  an  equal  basis  to  all 
persons; 
(2)    Provide  that  violations  constitute  a  criminal  offense; 
"(3)    Subject  the  offender  to  civil  penalties; 

■(4)    Provide    that    the    City    may    enforce    the    ordinances    by 

~    application   to   the   Superior   General   Court  of  Justice   for 

appropriate  legal  and  equitable  remedies,  including  but  not 

limited  to  mandatory  and  prohibitory  injunctions  and  orders 

of  abatement,  attorney's  fees  and  punitive  damages,  and  the 

court  shall  have  jurisdiction  to  grant  such  remedies. 

"Sec.   8.31.     Exemptions.  Any  ordinance  enacted  pursuant  to  this 

Article  may  provide  for  exemption  from  its  coverage: 

(\)    The  rental  of  housing  accommodations  in  a  building  which 

~~  contains  housing  accommodations  for  not  more  than  four 
families  living  independently  of  each  other,  if  the  owner  or  a 
member  of  his  family  resides  in  one  of  the  housing 
accommodations; 

(2)  The  rental  of  one  room  or  one  rooming  unit  in  a  housing 
accommodation  by  an  individual  if  he  or  a  member  of  his 
family  resides  therein; 

(3)  A  landlord  who  refuses  to  rent  to  an  unmarried  couple; 

"(4)  Discrimination  by  a  religious  organization,  association  or 
society,  or  any  nonprofit  institution  or  organization  operated. 
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supervised,  or  controlled  by  or  in  conjunction  with  a 
religious  organization,  association,  or  society,  in  limiting  the 
sale,  rental,  or  occupancy  of  dwellings  which  it  owns  or 
operates  for  other  than  a  commercial  purpose  to  persons  of 
the  same  religion,  or  in  giving  preference  to  such  persons, 
unless  membership  in  such  religion  is  restricted  on  account 
of  race,  color,  sex,  or  national  origin. 
Single-sex  dormitory  rental  property  shall  be  excluded  from  the 
provisions  of  this  Article  which  relate  to  discrimination  based  on  sex. 

"Sec.  8.32.  Complainis  and  oihcr  records.  The  City  Council  may 
provide  that  neither  complaints  filed  pursuant  to  the  ordinance  nor  the 
results  of  any  investigations,  discovery,  or  attempts  at  conciliation,  in 
whatever  form  prepared  and  preserved,  shall  be  subject  to  inspection, 
examination,  or  copying  under  the  provisions  of  what  is  now  Chapter 
132  of  the  General  Statutes. 

"Sec.  8.33.  Board  meetings.  The  City  Council  may  provide  that  the 
statutory  provisions  relating  to  meetings  of  government  bodies, 
presently  embodied  in  Article  33C  of  Chapter  143  of  the  General 
Statutes,  shall  not  apply  to  the  activity  of  the  board  authorized  to 
enforce  the  ordinance,  to  the  extent  that  said  board  is  receiving  a 
complaint  or  conducting  an  investigation,  discovery,  or  conciliation 
pertaining  to  a  complaint  filed  pursuant  to  the  ordinance." 
Sec.  2.  This  act  shall  become  effective  July  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  765  CHAPTER  356 


AN  ACT  TO  RESTATE  THE  TOWN  LIMITS  OF  THE  TOWN  OF 
WINTERVILLE.  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  corporate  limits  of  the  Town  of  Wintervllle  are 
as  follows: 

Lying  and  being  in  Pitt  County,  Winterville  Township,  Winterville, 
North  Carolina  and  beginning  at  a  concrete  monument  in  the  eastern 
right-of-way  of  North  Carolina  Highway  11  (NC  11),  this  point  of 
beginning  lying  southerly  the  following  courses  and  distances  from  the 
intersection  of  the  eastern  right-of-way  of  NC  1 1  and  the  southern 
right-of-way  of  West  Main  Street  of  Winterville  (SR  1 133).  a  concrete 
monument:  Along  the  eastern  right-of-way  of  NC  II.  SOO°53'03"E. 
20.39  ft  to  a  concrete  monument:  thence  S39°58"31"W.  133.62  ft  to 
a  concrete  monument:  thence  S03°3ri9"W.  1094.88  ft  to  a  concrete 
monument:  thence  S04°39'23"W.  59.92  ft  to  the  aforesaid  point  of 
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beginning,  a  concrete  monument,  this  point  being  point  2  as  shown 
on  a  map  by  Carolina  Benchmark  Engineers-Surveyors-Planners. 
Incorporated  dated  February  6.  1989  and  recorded  in  the  Pitt  County 
Register  of  Deeds  Office  on  Map  Book  37.  Page  82. 

Thence  from  this  point  of  beginning  with  the  Town  Limit  Line  of 
the  Town  of  Winterville  and  with  the  eastern  right-of-way  of  NC  1 1 
the  following  courses  and  distances.  N04°39"25"E,  59.92  ft  to  a 
concrete  monument:  then  continuing  N03°3ri9"E.  1094.88  ft  to  a 
concrete  monument:  then  continuing  N39°58"31"E.  133.62  ft  to  a 
concrete  monument;  then  continuing  N00°53"03"W,  20.39  ft  to  a 
concrete  monument  in  the  southern  right-of-way  of  Main  Street 
(NCSR  1 133):  then  crossing  Main  Street  N00°02'56"W.  60.03  ft  to  a 
concrete  monument  in  the  northern  right-of-way  of  Main  Street 
(NCSR  1133):  then  continuing  N00°44'04"W.  20.11  ft  to  a  concrete 
monument:  then  continuing  N29°10'43"W.  58.85  ft  to  a  concrete 
monument:  then  continuing  N03°35'44"E.  1220.91  ft  to  a  concrete 
monument;  then  continuing  N03°33'51E.  594.97  ft  to  a  concrete 
monument;  then  continuing  N83°5r54"W.  37.33  ft  to  a  concrete 
monument:  then  continuing  N06°23'12"E.  599.76  ft  to  a  concrete 
monument:  then  continuing  N83°56"03"E,  50.20  ft  to  a  concrete 
monument;  then  continuing  N06°07'53"E,  107.75  ft  to  a  concrete 
monument;  then  continuing  N05°05"17"E.  71.20  ft  to  a  concrete 
monument;  then  continuing  N33°4r53"W.  38.12  ft  to  a  concrete 
monument;  then  continuing  N33°12'45"W.  107.70  ft  to  a  concrete 
monument  in  the  eastern  right-of-way  of  NC  1 1  and  the  southwest 
corner  of  the  property  now  or  formerly  owned  by  E.L.  Grimes  et  al 
(DB  M-38.  Pg.  8.  Pitt  County);  then  leaving  the  eastern  right-of-way 
of  NC  11  along  the  line  of  the  Grimes  property.  N60°15'37"E, 
246.30  ft  to  an  iron  pin.  the  corner  of  the  Grimes  property  and 
Pinewood  Village  (DB  T-48.  Pg.  304.  Pitt  County);  then  with  the 
southern  property  line  of  Pinewood  Village  S89°30'50"E.  701 .59  ft  to 
a  concrete  monument,  the  southeast  corner  of  the  Pinewood  Village 
property:  then  N83°07'34"E.  54.10  ft  to  a  point  in  the  western  right- 
of-way  of  SR  1149:  then  crossing  SR  1 149  S75°29"H"E.  64.44  ft  to 
a  point  in  the  eastern  right-of-way  of  SR  1149  where  it  meets  the 
northern  right-of-way  of  Worthington  Street:  then  with  the  northern 
right-of-way  of  Worthington  Street  S88°32-54"E,  1236.12  ft  to  a 
point  in  the  western  right-of-way  of  CSX  Railroad:  then  crossing  the 
railroad  right-of-way  S84°48'05"E.  132.86  ft  to  a  point  in  the  eastern 
right-of-way  of  CSX  Raih-oad:  then  continuing  S89°04'04"E,  410.65 
ft  with  the  northern  right-of-way  of  Worthington  Street  to  a  point  in 
the  eastern  right-of-way  of  Jones  Street,  the  northwest  corner  of  Lot 
14  of  the  Division  of  the  F.  McCoy  Tripp  land  (MB6.  Pg.  7);  then 
continuing   with    the    northern    boundary   of  Lot    14.    S89°04"03"E. 
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150.50  ft  to  a  concrete  monument,  the  northwest  corner  of  the 
Robinson  Heights  Subdivision  (MB16.  Pg.  63);  then  continuing 
S89°04'05"E,  766.55  ft  with  the  northern  line  of  Robinson  Heights 
and  others  to  a  point,  the  southwest  corner  of  Weathington  Heights 
Subdivision.  Section  3  (MB  28.  Pg.  20):  then  N33°55'37"E,  1035.85 
ft  with  the  western  boundary  of  Weathington  Heights  to  a  point; 
cornering,  then  with  the  northern  boundary  of  Weathington  Heights 
S79°2r21"E.  158.40  ft;  then  continuing  S88°36'22"E,  943.20  ft  to 
a  point  in  the  centerline  of  SR  1130;  then  continuing  N39°56'46"E, 
30.00  ft  to  a  point  in  the  northern  right-of-way  of  SR  1130;  then  with 
the  northern  right-of-way  of  SR  1130.  S50°03'3r'E,  432.33  ft  to  a 
point;  continuing  with  the  highway  right-of-way  along  a  curve  having 
a  chord  lying  S65°3r46"E.  469.54  ft  to  a  point;  continuing  with  the 
highway  right-of-way  S81°00'02"E.  312.96  ft  to  a  point  where  the 
northern  right-of-way  of  SR  11 30  meets  the  western  right-of-way  of 
SR  1700;  then  with  the  western  right-of-way  of  SR  1700, 
N02°54'28"W,  66.66  ft  to  a  point;  then  N00°00'33"W,  119.48  ft  to 
a  point;  then  crossing  SR  1700,  N89°59'22"E.  60.00  ft  to  a  point  on 
the  eastern  right-of-way  of  SR  1700.  said  point  being  the  northwest 
corner  of  Canterbury  Subdivision  (MB  35.  Pg.  10);  then  continuing 
with  the  boundary  of  Canterbury  Subdivision  S89°08'04"E,  176.55  ft 
to  a  point;  then  S00°5r57"W,  108.52  ft  to  a  point;  then 
S02°47'49"E.  28.00  ft  to  a  point;  then  N8I°08"50"E.  393.77  ft  to  a 
point;  then  S08°5r06"E.  80.00  ft  to  a  point;  then  S64°13'29"E, 
279.98  ft  to  a  point;  then  continuing  with  the  boundary  of  Canterbury 
Subdivision  (MB  35,  Pg.  188)  S81°00"44"E.  190.00  ft  to  a  point; 
then  S42°02'17"W,  100.00  ft  to  a  point;  then  S47°57'43"E,  212.26 
ft  to  a  point;  then  N42°02'02"E.  30.00  ft  to  a  point;  then 
S47°57"47"E,  145.01  ft  to  a  point;  then  N42°02"18"E.  176.45  ft  to  a 
point;  then  N07°57'53"E.  168.08  ft  to  a  point;  then  N00°31'45"W, 
114.19  ft  to  a  point;  then  N07°32'27"W.  50.00  ft  to  a  point;  then 
N75°04'43"E,  158.22  ft  to  a  point;  then  N54°29'43"E,  60.00  ft  to  a 
point;  then  N31°47'26"W.  31.69  ft  to  a  point;  then  N64°55'45"E, 
167.36  ft  to  a  point;  then  S28°00"56"E.  90.01  ft  to  a  point;  then 
N61°59'12"E.  87.71  ft  to  a  point;  then  S28°00'51"E.  215.96  ft  to  a 
point  in  the  northern  property  line  of  Clevewood  Subdivision  (MB  36, 
Pg.  137);  then  with  the  northern  property  line  of  Clevewood 
Subdivision  N63°39-03"E,  25.64  ft  to  a  point;  then  N62°35'29"E, 
157.16  ft  to  a  point;  N62M9"45"E.  43.86  ft  to  a  point;  then  leaving 
the  northern  property  line  of  Clevewood  Subdivision  S89°15'07"E, 
18.64  ft  with  the  northern  line  of  Lot  67  of  Clevewood  Subdivision 
(MB36.  Pg.  137);  continuing  N83M6"37"E.  91.22  ft  with  the  line  of 
Lot  67  and  Lot  65  of  the  aforesaid  Clevewood  Subdivision  to  a  point; 
then  continuing  with  this  line  S81°3906"E.  77.25  ft  to  a  point;  then 
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continuing  S54°36'17"E,  98.7!  ft  to  a  point;  tlien  continuing 
S64°ir32"E,  43.30  ft  to  a  point  in  the  northern  right-of-way  of 
Edgewater  Drive;  then  with  the  right-of-way  of  Edgewater  Drive 
S53°18'45"W.  17.19  ft  to  a  point;  then  continuing  S36°4r23"E, 
15.00  ft  to  a  point;  then  continuing  S53°18"23"W,  134.78  ft  to  a 
point;  then  with  a  curve  in  the  aforesaid  right-of-way  having  a  chord 
lying  S14°17'58"W.  440.60  ft  to  a  point;  then  continuing  with  the 
aforesaid  right-of-way  S62°52"55"W.  15.00  ft  to  a  point;  then 
continuing  S27°05'37"E.  24.99  ft  to  a  point;  then  continuing 
N69°03"15"E,  15.00  ft  to  a  point;  then  continuing  S29°03"52"E, 
130.00  ft  to  a  point;  then  with  a  curve  in  the  aforesaid  right-of-way 
having  a  chord  lying  S25°19'39"E.  105.20  ft  to  a  point;  then  leaving 
the  right-of-way  of  Edgewater  Drive  with  the  southern  boundary  of  Lot 
73  of  Clevewood  Subdivision  (Section  IL  Phase  II)  S68°25'44"W, 
201.85  ft  to  a  point  in  the  eastern  boundary  line  of  Canterbury 
Subdivision  (MB  35.  Pg.  188);  then  with  the  eastern  boundary  of  the 
aforesaid  Canterbury  Subdivision  S20°44'34"E,  109.26  ft  to  an  iron 
pin.  cornering,  then  with  the  southern  boundary  of  the  aforesaid 
Canterbury  Subdivision  N87°44"50"W.  1879.01  ft  to  a  point;  then 
continuing  N87°39"56"W.  177.64  ft  to  an  iron  pin  in  the  eastern 
right-of-way  of  SR  1700;  then  with  the  eastern  right-of-way  of  SR 
1700.  S08°06*37"E.  241.55  ft  to  a  point;  then  continuing 
S08°06'36"E.  235.17  ft  to  a  point;  then  with  a  curve  in  the  aforesaid 
right-of-way  having  a  chord  lying  SOO°35'23"E.  205.01  ft  to  a  point; 
then  continuing  S07°03"48"W.  632.25  ft  to  a  point;  then  with  a  curve 
in  the  aforesaid  right-of-way  having  a  chord  lying  S06°ir07"W. 
261.83  ft  to  a  point;  then  continuing  S01°07'39"W.  534.27  ft  to  a 
point;  then  continuing  with  the  eastern  right-of-way  of  SR  1700 
S03°10'45"E,  85.77  ft  to  a  point;  then  continuing  S03°39'20"E, 
1136.59  ft  to  a  point;  then  continuing  S03°44"20"W.  60.05  ft  to  a 
point;  then  continuing  S03°44"20"W.  1008.1 1  ft  to  a  point;  then  with 
a  curve  in  the  aforesaid  right-of-way  having  a  chord  lying 
S00°59'15"E,  493.16  ft  to  a  point;  then  leaving  the  eastern  right-of- 
way  of  SR  1700  S84°17M0"W.  30.00  ft  to  a  point  in  the  centerline  of 
SR  1700;  then  S31°27"14"W.  62.40  ft  to  a  point  in  the  western  right- 
of-way  of  SR  1700.  the  southeast  corner  of  Craftwinds  Subdivision 
(MB  36,  Pg.  107);  then  with  the  boundary  of  Craftwinds  Subdivision 
N57°07'17"W,  141.19  ft  to  a  point;  then  continuing  N78°19'14"W, 
204.67  ft  to  a  point;  then  continuing  N85°50'27"W,  138.54  ft  to  a 
point;  then  continuing  S69°19"H"W.  122.43  ft  to  a  point;  then 
continuing  S68°36"32"W.  119.24  ft  to  a  point;  then  continuing 
S62°34'26"W.  191.04  ft  to  a  point:  then  continuing  S55°56"17"W. 
154.25  ft  to  a  point;  then  continuing  S54°04'46"W.  232.42  ft  to  a 
point;    then   continuing   N5l°32"0r'W.    278.18   ft   to  a  point;   then 
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continuing  N37°55"55"W,  348.18  ft  to  a  point;  then  continuing 
N10°59"H"E,  302.36  ft  to  an  iron  pin;  then  continuing 
N79°26"55"E.  804.49  ft  to  an  iron  pin;  then  continuing 
N09°43'06"W.  836.11  ft  to  a  point  in  the  western  boundary  of 
Craftwinds;  then  leaving  the  western  boundary  of  Craftwinds 
N86°02"05"W.  1398.29  ft  to  an  iron  pin;  then  N86°00'48"W. 
609.32  ft  to  an  iron  pin;  then  N86°00'46"W.  393.09  ft  to  a  point  in 
the  center  of  a  ditch;  then  with  said  ditch  S15°23'29"W,  458.54  ft  to 
a  point;  then  leaving  said  ditch  S02°54"01"W.  773.09  ft  to  a  point  in 
the  eastern  right-of-way  of  SR  1712;  then  leaving  the  eastern  right-of- 
way  of  SR  1712.  N69°53'01"W.  619.53  ft  to  a  point;  then 
N69°53'05"W,  893.17  ft  to  a  point;  then  S18°19'34"W,  492.91  ft  to 
an  iron  pin  in  the  John  J.  Tripp  property  (DB  Y-24,  Pg.  129  and 
131);  then  SI8°39'07"W.  35.31  ft  to  an  iron  pin.  the  northeast 
corner  of  the  William  Allen  Stox  property  (DB  H-40,  Pg.  607);  then 
with  the  eastern  line  of  the  Stox  property  S18°39'21"W.  69.48  ft  to 
an  iron  pin  in  the  northern  line  of  property  now  or  formerly  owned  by 
R.C.  Waters  (DB  W-51.  Pg.  695.  DB  X-53.  Pg.  242);  then 
continuing  S18°29"45"W.  240.74  ft  through  said  property,  crossing 
Division  Street  and  thru  the  property  now  or  formerly  owned  by  E.M. 
Tetterton  (DB  L-48.  Pg.  778)  to  an  iron  pin  in  said  E.M.  Tetterton's 
southern  property  line;  then  S17°4r58"W.  117.15  ft  to  an  iron  pin, 
the  F.L.  Brock  (DB  T-51.  Pg.  836.  MB  31.  Pg.  80)  and  G.C. 
Worthington  (DB  N-24,  Pg.  376)  corner;  then  S17°42'04"W,  104.94 
ft  to  an  iron  pin.  the  G.C.  Worthington  southeast  corner  in  the  line  of 
J.H.  Brookshire  (DB  T-38,  Pg.  127.  MB  10.  Pg.  76);  then  crossing 
the  Brookshire  property  S17°47'37"W.  165.89  ft  to  an  iron  pin,  the 
Linwood  Dail  (DB  0-24,  Pg.  601)  northeast  corner;  then  with  the 
eastern  line  of  the  Dail  property  S17°40'20"W.  84.83  ft  to  an  iron 
pin.  the  southeast  corner  of  the  Dail  property;  then  crossing  the  Cox 
property  (DB  F-52.  Pg.  184)  S16°14-48"W.  423.26  ft  to  a  point  in 
the  southern  right-of-way  of  SR  1713;  then  with  the  southern  right-of- 
way  of  SR  1713.  N75°15"41"W.  185.09  ft  to  a  point  where  it 
intersects  the  eastern  right-of-way  of  SR  1714;  then  with  the  eastern 
right-of-way  of  SR  1714  S03°29'38"E.  1295.54  ft  to  an  iron  pin  in 
the  eastern  right-of-way  of  SR  1714;  then  leaving  the  eastern  right-of- 
way  and  crossing  SR  1714,  S86°30"I0"W.  60.00  ft  to  an  iron  pin  in 
the  western  right-of-way  of  SR  1714;  then  leaving  the  western  right- 
of-way  of  SR  1714  S86°3r58"W.  1.64  ft  to  an  iron  pin  in  the 
southern  property  line  of  the  property  now  or  formerly  owned  by  the 
Town  of  Winterville  (DB  F-51.  Pg.  112.  MB  25.  Pg.  42)  ;  then  with 
the  southern  property  line  of  said  tract  N73°15"55"W.  887.79  ft  to  an 
iron  pin;  then  continuing  N73°I5"55"W.  1.21  ft  to  a  point  in  the 
eastern  right-of-way  of  CSX  Railroad;  then  crossing  the  railroad  right- 
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of-way  N73°15'36"W.  117.46  ft  to  a  point  in  the  western  right-of- 
way  of  CSX  Railroad  and  the  eastern  right-of-way  of  SR  1149:  then 
crossing  SR  1149.  N73°15"20"W.  60.00  ft  to  a  point  in  the  western 
right-of-way  of  SR  1149;  then  with  the  western  right-of-way  of  SR 
1149  N17°07'H"E.  2409.75  ft  to  a  point;  then  leaving  the  western 
right-of-way  of  SR  1149.  N55°54"40"W.  1182.23  ft  to  a  concrete 
monument,  the  point  of  beginning. 

Excluded     from     the     above     described     Town     of    Winterville 
Corporate  Limits  are  Areas  1.  2,  and  3  described  as  follows: 
AREA    1 :      Lying   and   being   inside   the   above  described   Town   of 
Winterville  Corporate  Limits  described  above  but  not  a  part  of  the 
Corporate  Area  and  beginning  at  a  point  located  as  follows: 

From  the  intersection  of  the  western  right-of-way  of  SR  1700  and 
the  northern  right-of-way  of  SR  1133.  and  thence  along  the  northern 
right-of-way  of  SR  1133.  S88°25"16"W.  1333.70  ft  to  a  point,  the 
point  of  beginning,  being  a  point  on  the  northern  right-of-way  of 
Main  Street.  SR  1133.  also  being  the  southwest  corner  of  Ragland 
Acres.  (MB  26.  Pg.  107):  thence  from  this  point  of  beginning 
S88°17'H"W.  1157.96  ft  along  the  northern  right-of-way  of  Main 
Street  to  an  iron  pin  where  the  northern  right-of-way  of  Main  Street 
(SR  1133)  intersects  the  eastern  boundary  of  Olive  Gardens 
Subdivision  (MB  35.  Pg.  187);  then  N01°10"28"W.  1300.80  ft  with 
the  eastern  boundary  of  Olive  Gardens  Subdivision  to  an  iron  pin  set 
in  a  canal;  then  S87°06'30"W.  318.00  ft  with  the  centerline  of  the 
aforesaid  canal  to  an  iron  pin:  then  leaving  aforesaid  canal 
S02°38'57"W.  495.86  ft  with  the  western  boundary  of  Olive  Gardens 
Subdivision  to  a  point;  then  S84°44"34"W.  774.51  ft  to  a  point,  the 
southeastern  corner  of  the  Warren  and  Gardner  Subdivision  (MB  28, 
Pg.  17);  then  N01°13'34"E.  480.21  ft  with  the  eastern  boundary  of 
aforesaid  subdivision  to  a  point,  the  southwest  corner  of  the  Mid-East 
Regional  Housing  Authority  property  (MB  27.  Pg.  73  &  73 A); 
cornering,  thence  N82°55'08"E.  488.27  ft  to  an  iron  pin  in  the 
southeast  corner  of  the  aforesaid  property:  then  N01°02'34"W, 
575.50  ft  to  an  iron  pin  in  the  northeast  corner  of  said  property,  also 
being  the  southern  boundary  of  Robinson  Heights  Subdivision  (MB 
21,  Pg.  182  &  182A).  then  continuing  S85°58'51"E,  604.09  ft  to  an 
iron  pin;  then  continuing  N80°0r56"E,  341.64  ft  to  an  iron  pin; 
then  continuing  S02°3r28"W,  96.45  ft  a  concrete  monument,  the 
southwest  corner  of  Devonshire  Subdivision  (MB  33,  Pg.  80);  then 
continuing  S85°03"11"E.  844.14  with  the  southern  boundary  of 
Devonshire  Subdivision  to  a  point,  the  northwest  corner  of  Ragland 
Acres  Subdivision  (MB  26.  Pg.  107);  then  S01°46"15"E.  1108.38  ft 
with  the  western  boundary  of  Ragland  Acres  Subdivision  to  a  point; 
then  continuing  S01°33"47"E.  97.01    ft  to  a  point;  then  continuing 
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S00°38"50"E.  87.00  ft  to  a  point:  then  continuing  S00°2ri5"W, 
355.10  ft  to  a  point  on  the  northern  right-of-way  of  Main  Street  (SR 
1 133),  the  point  of  beginning,  containing  62.4  acres  more  or  less. 
AREA  2:  Lying  and  being  inside  the  above  described  Town  of 
Winterville  Corporate  Limits  described  above  but  not  a  part  of  the 
Corporate  Area  and  beginning  at  the  point  where  the  southern  right- 
of-way  of  SR  1130  intersects  the  western  right-of-way  of  SR  1700, 
then  along  with  the  western  right-of-way  of  SR  1700,  S07°33'55"E, 
78.84  ft  to  a  point;  continuing  S08°5r07"E.  155.97  ft  to  a  point; 
continuing  S08°44'11"E.  274.69  ft  to  a  point;  continuing 
S08°57'41"E,  181.90  ft  to  a  point;  then  leaving  the  western  right-of- 
way  of  SR  1700.  N89°20'32"W.  0.55  ft  to  an  iron  pin.  the  northeast 
corner  of  Devonshire  Subdivision  (MB  34.  Pg.  13);  then  with  the 
northern  boundary  of  the  aforesaid  Devonshire  Subdivision 
N88°55'08"W.  1224.05  ft  to  an  iron  pin;  cornering,  then  continuing 
N03°36"18"E,  385.97  ft  to  a  point,  the  southeast  corner  of 
Weathington  Heights  Subdivision  (MB  25.  Pg.  130);  then  continuing 
with  the  eastern  boundary  of  Weathington  Heights  Subdivision, 
N20°58'20"E,  282.27  ft  to  a  point;  continuing  N38°24-36"E,  345.30 
ft  to  a  point  in  the  southern  right-of-way  of  SR  1130;  then  with  the 
southern  right-of-way  of  SR  1130  with  a  curve  having  a  chord  lying 
S65°3r45"E.  501.55  ft  to  a  point;  continuing  S81°00'02"E,  327.65 
ft  to  a  point,  the  point  of  beginning  containing  19.6  acres  more  or 
less. 

AREA  3:  Lying  and  being  inside  the  above  described  Town  of 
Winterville  Corporate  Limits  described  above  but  not  a  part  of  the 
Corporate  Area  and  beginning  at  a  point  located  as  follows: 

From  the  point  where  the  northern  right-of-way  of  SR  1133 
intersects  the  western  right-of-way  of  SR  1700.  thence  along  the 
western  right-of-way  of  SR  1700.  N00°56'42"E.  567.29  ft  to  the 
point  of  beginning,  being  the  northeast  corner  of  Pitt  Acres 
Subdivision  (MB  35.  Pg.  8):  thence  from  this  point  of  beginning  and 
with  the  northern  boundary  of  Pitt  Acres  Subdivision,  S43°12'03"W, 
319.42  ft  to  a  point;  then  continuing  S69°35'48"W,  232.42  ft  to  a 
point:  continuing  N87°25'07"W,  110.29  ft  to  a  point;  continuing 
N66°14'58"W.  90.14  ft  to  a  point  where  the  northern  boundary  of 
Pitt  Acres  intersects  the  eastern  boundary  of  Ragland  Acres 
Subdivision  (MB  21.  Pg.  162.  MB  25,  Pg.  18  &  18A.  MB  26,  Pg. 
107);  then  with  the  eastern  boundary  of  Ragland  Acres  N14°06'38"E, 
395.54  ft  to  an  iron  pin:  then  N06°19'39"E.  855.60  ft  to  an  iron  pin; 
then  N84°5r39"W.  62.87  ft  to  an  iron  pin.  the  southeast  corner  of 
Devonshire  Subdivision  (MB  34.  Pg.  13):  then  continuing  with  the 
eastern  boundary  of  the  aforesaid  Devonshire  Subdivision. 
N07°06'12"E,    383.08   ft  to  a  concrete   monument;   cornering  then 
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S85°26'19"E.  351.39  ft  to  a  point:  then  continuing  S08°22'44"E. 
43.40  ft  to  a  point:  then  continuing  N78°ir25"E.  171.74  ft  to  an 
iron  pin  in  the  western  right-of-way  of  SR  1700;  then  with  the  western 
right-of-way  of  SR  1700.  S08°06\38"E,  235.18  ft  to  a  point;  then 
with  the  aforesaid  right-of-way  along  a  curve  having  a  chord  lying 
S00°35"15"E.  189.30  ft  to  a  point;  then  continuing  S07°03'47"W. 
632.25  ft  to  a  point:  then  with  the  aforesaid  right-of-way  along  a  curve 
having  a  chord  lying  S06°l  r07"W.  263.39  ft  to  a  point,  the  point  of 
beginning  containing  19.8  acres  more  or  less. 

The  Town  of  Winterville  Corporate  Area  as  depicted  in  the  above 
description,  excluding  Area  1.  2.  and  3  that  are  not  incorporated  in 
the  Town,  is  composed  of  750.6  acres  more  or  less. 

Sec.  2.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June.  1989. 

H.B.  875  CHAPTER  357 

AN      ACT      TO      REWRITE      THE      LAW      REGARDING      THE 
LUMBERTON  FIREMEN'S  SUPPLEMENTARY  FUND. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  100  of  the  1955  Session  Laws,  as  amended 
by  Chapter  960  of  the  1973  Session  Laws,  is  rewritten  to  read: 

"Sec.  1.  There  is  established  a  Supplementary  Pension  Fund  for 
the  Fire  Department  of  the  City  of  Lumberton.  this  fund  is  to  be 
known  as  the  'Lumberton  Firemen's  Supplementary  Fund,' 
hereinafter  referred  to  as  'Supplementary  Pension  Fund,'  and  this 
fund  is  to  be  maintained  by  the  board  of  trustees  of  the  Local 
Firemen's  Relief  Fund  of  the  City  of  Lumberton,  the  board  being  the 
board  established  in  accordance  with  G.S.  118-6.  hereinafter  called 
the  board  of  trustees.  The  board  of  trustees  shall  maintain  books  of 
account  for  the  'Supplementary  Pension  Fund'  separate  from  the 
books  of  account  of  the  Firemen's  Relief  Fund  of  the  City  of 
Lumberton.  The  board  of  trustees  shall  pay  into  the  Supplementary 
Pay  Fund  the  funds  prescribed  by  Section  2  of  this  act. 

"Sec.  2.  All  funds  in  the  Firemen's  Relief  Fund  of  the  City  of 
Lumberton  in  excess  of  five  hundred  dollars  ($500.00)  shall  be 
transferred  to  the  'Supplementary  Pension  Fund'  so  as  to  leave  in  the 
Firemen's  Relief  Fund  an  amount  not  greater  than  five  hundred 
dollars  ($500.00)  at  any  time. 

"Sec.  3.  Any  person  who  is  a  full  time  paid  member  of  the 
Lumberton  Fire  Department,  as  shown  by  the  records  of  the  City  of 
Lumberton  as  of  February  25.  1955.  or  any  person  who  shall  become 
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a  full-time  paid  member  thereafter  shall  be  eligible  for  benefits  from 
the  'Supplementary  Pension  Fund":  Provided  that  no  such  person  shall 
be  eligible  for  benefits  from  the  'Supplementary  Pension  Fund'  unless 
or  until  the  person  has  been  retired  as  a  member  of  the  Lumberton 
Fire  Department  under  the  provisions  of  the  retirement  system  for 
counties,  cities  and  towns  as  set  out  in  Article  3  of  Chapter  128  of  the 
General  Statutes  of  North  Carolina  and  as  participated  in  by  the  City 
of  Lumberton.  It  is  further  provided  that  this  act  does  not  modify  or 
alter  in  any  way  the  Workers"  Compensation  Laws  of  the  State  of 
North  Carolina. 

"Sec.  4.  Any  full  time  paid  member  of  the  fire  department  who 
retires  or  is  retired  under  the  provisions  of  Section  3  of  this  act  shall 
receive  monthly  for  the  remainder  of  his  life  from  the  'Supplementary 
Pension  Fund"  an  amount  equal  to  two  dollars  and  fifty  cents  ($2.50) 
for  each  full  year  of  service  with  the  Fire  Department.  If.  for  any 
reason,  the  Fund  created  and  made  available  for  any  purpose  covered 
by  this  Chapter  shall  be  insufficient  to  pay  in  full  any  pension 
benefits,  or  other  changes,  then  all  benefits  and  payments  shall  be 
reduced  pro  rata  for  as  long  as  the  deficiency  in  amount  exists.  No 
claim  shall  accrue  with  respect  to  any  amount  by  which  a  pension  or 
benefit  payment  shall  have  been  reduced. 

"Sec.  5.  The  board  of  trustees  shall  administer  and  maintain, 
through  the  finance  officer  of  the  City  of  Lumberton.  the 
'Supplementary  Pension  Fund."  and.  to  the  extent  that  monies  are 
available  for  such  purpose,  shall  pay  the  beneficiaries  thereof  on  the 
first  day  of  each  and  every  month  any  monies  that  the  beneficiaries 
may  be  entitled  to  under  the  provisions  of  this  act.  The  finance 
officer  and  city  manager  of  the  City  of  Lumberton  shall  serve  as  ex 
officio  members  of  the  board  of  trustees  without  privilege  of  voting  on 
matters  before  the  board. 

"Sec.  6.  The  board  of  trustees  shall  bond  the  treasurer  of  the 
board  of  trustees  with  a  good  and  sufficient  bond,  in  an  amount  at 
least  equal  to  the  amount  of  funds  in  his  control,  payable  to  the  board 
of  trustees,  and  conditioned  upon  the  faithful  performance  of  his 
duties;  this  bond  shall  be  in  lieu  of  the  bond  required  by  G.S.  118-6. 
The  board  of  trustees  is  hereby  authorized  to  pay  the  premiums  for  the 
bond  of  the  treasurer  from  the  supplemental  retirement  fund. 

"Sec.  7.  The  board  of  trustees  shall  invest  any  funds  either  of  the 
'Supplementary  Pension  Fund'  or  the  Firemens  Relief  Fund  of  the 
City  of  Lumberton.  only  in  investments  permissible  for  investment  by 
a  local  government  or  public  authority.  The  investment  program  shall 
be  so  managed  that  investments  and  deposits  can  be  converted  into 
cash  when  needed  for  the  prompt  payment  of  claims  and  expenses. 

"Sec.  8.     The  board  of  trustees  as  herein  pro\ided  for  may.  in  its 
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discretion,  take  and  receive  any  gift,  grant,  bequest,  or  devise  or  any 
real  or  personal  property  or  other  things  of  value  for.  and  as,  the 
property  of  the  said  'Supplementary  Pension  Fund'  and  transfer  the 
same  to  be  added  to  the  other  assets  of  the  'Supplementary  Pension 

Fund/  ,  ^  r 

"Sec.  9.  The  provisions  of  Chapter  118  of  the  General  Statutes  ot 
North  Carolina  creating  a  Firemen's  Relief  Fund  are  repealed  as  to 
the  City  of  Lumberton  insofar  and  only  insofar  as  the  provisions  are 
inconsistent  with  and  contradictory  to  the  provisions  of  this  act. 

"Sec.  10.  All  laws  and  clauses  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed." 

Sec.  2.  None  of  the  provisions  of  this  act  shall  create  an 
additional  liability  for  the  Lumberton's  Firemen's  Supplementary 
Fund  unless  sufficient  assets  are  available  to  pay  for  the  liability. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  895  CHAPTER  358 

AN  ACT  TO  AUTHORIZE  GUILFORD  COUNTY  TO  ACQUIRE 
LAND  FOR  ROAD  RIGHTS-OF-WAY  FOR  CONNECTORS 
BETWEEN  SUBDIVISIONS  AND  CONNECTORS  BETWEEN 
SUBDIVISIONS  AND  STATE-MAINTAINED  ROADS  BY 
DEDICATION  AND  ACCEPTANCE,  PURCHASE.  OR 
EMINENT  DOMAIN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Guilford  County  may  acquire  land  for  road  rights- 
of-way  for  connectors  between  subdivisions  and  State-maintained  roads 
by  dedication  and  acceptance,  purchase,  or  eminent  domain. 

Sec.  2.  Guilford  County  may  appropriate  and  spend  up  to 
twenty-five  thousand  dollars  ($25,000)  per  project  under  this  act  but 
in  no  event  shall  total  expenditures  for  all  projects  exceed  five  hundred 
thousand  dollars  ($500,000)  per  annum. 

Sec.  3.  In  order  to  fund  acquisitions  authorized  by  Section  1 . 
Guilford  County  may  use  non-ad  valorem  tax  revenues  and  any  other 
revenues  not  otherwise  restricted  by  law.  including  funds  authorized 
by  vote  of  the  citizens,  to  fund  the  acquisition  costs  for  a  project. 

Sec.  4.  Guilford  County  may  accept  donations  and  dedication  of 
land  or  rights-of-way  for  the  purposes  set  forth  in  Section  1 . 

Sec.  5.  Nothing  in  this  act  shall  be  construed  to  limit  or 
otherwise  interfere  with  the  rights  and  privileges  of  the  Board  of 
Transportation  with  respect  to  any  project  which  is  under  the  authority 
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and  control  of  the  Board  of  Transportation  or  to  authorize  or  require 
Guilford  County  to  undertake  actual  construction  or  improvement  of 
streets,  highways,  or  thoroughfares. 

Sec.  6.  Nothing  in  this  act  shall  be  construed  to  limit  or 
otherwise  interfere  with  the  rights  and  privileges  of  the  Board  of 
Transportation  with  respect  to  any  project  which  is  under  the  authority 
and  control  of  the  Board  of  Transportation. 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  936  CHAPTER  359 

AN    ACT    TO    AMEND     REFERENDUM     PROCEDURES     FOR 
CHARTER  AMENDMENTS  FOR  THE  CITY  OF  GREENVILLE. 

The  General  Assembly  of  North  Carolina  enacts:  ~  .       •^■;':' 

Section  1.      G.S.  I60A-102  reads  as  rewritten: 
"§  I60A-102.    Amendment  by  ordinance. 

By  following  the  procedure  set  out  in  this  section,  the  council  may 
amend  the  city  charter  by  ordinance  to  implement  any  of  the  optional 
forms  set  out  in  G.S.  160A-10I.  The  council  shall  first  adopt  a 
resolution  of  intent  to  consider  an  ordinance  amending  the  charter. 
The  resolution  of  intent  shall  describe  the  proposed  charter 
amendments  briefly  but  completely  and  with  reference  to  the  pertinent 
provisions  of  G.S.  I60A-I0I.  but  it  need  not  contain  the  precise  text 
of  the  charter  amendments  necessary  to  implement  the  proposed 
changes.  At  the  same  time  that  a  resolution  of  intent  is  adopted,  the 
council  shall  also  call  a  public  hearing  on  the  proposed  charter 
amendments,  the  date  of  the  hearing  to  be  not  more  than  45  days  after 
adoption  of  the  resolution.  A  notice  of  the  hearing  shall  be  published 
at  least  once  not  less  than  10  days  prior  to  the  date  fixed  for  the  public 
hearing,  and  shall  contain  a  summary  of  the  proposed  amendments. 
Following  the  public  hearing,  but  not  earlier  than  the  next  regular 
meeting  of  the  council  and  not  later  than  60  days  from  the  date  of  the 
hearing,  the  council  may  adopt  an  ordinance  amending  the  charter  to 
implement  the  amendments  proposed  in  the  resolution  of  intent. 

The  council  inay.  but  shall  not  be  required  to  unless  a  referendum 
petition  is  received  pursuant  to  G.S.  I60A-I03.  make  any  ordinance 
adopted  pursuant  to  this  section  effective  only  if  approved  by  a  vote  of 
the  people,  and  may  by  resolution  adopted  at  the  same  time  call  a 
special  election  for  the  purpose  of  submitting  the  ordinance  to  a  vote. 
The  date  fixed  for  the  special  election  shall  be  not  more  than  90  days 
after  adoption  of  the  ordinance.    ... 
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Within  10  days  after  an  ordinance  is  adopted  under  this  section,  the 
council  shall  publish  a  notice  stating  that  an  ordinance  amending  the 
charter  has  been  adopted  and  summarizing  its  contents  and  effect.  If 
the  ordinance  is  made  effective  subject  to  a  vote  of  the  people,  the 
council  shall  publish  a  notice  of  the  election  in  accordance  v^ith  G.S. 
163-287.  and  need  not  publish  a  separate  notice  of  adoption  of  the 
ordinance. 

The  council  may  not  commence  proceedings  under  this  section 
between  the  time  of  the  filing  of  a  valid  initiative  petition  pursuant  to 
G.S.  160A-104  and  the  date  of  any  election  called  pursuant  to  such 
petition. 

If  a  city  adopts  an  ordinance  pursuant  to  this  section  to  be  effective 
only  if  approved  by  a  vote  of  the  people,  and  the  date  fixed  for  the 
referendum   is   the  date  of  the  next  regular  municipal   election,   the 
ordinance  may  be  adopted  at  any  time,   irrespective  of  time  frames 
which   would   otherwise   be    required    by   this    section,    provided   the 
ordinance  is  adopted  at  least  45  days  prior  to  the  election." 
Sec.  2.     This  act  applies  only  to  the  City  of  Greenville. 
Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  1094  CHAPTER  360 

AN     ACT     TO     MODIFY     THE     LAWS     REGULATING     THE 
OPERATION  OF  TOUR  BOATS  WITH  ABC  PERMITS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  18B-I006(i)  reads  as  rewritten: 
"(i)  Tour  Boats.  —  The  Commission  may  issue  permits  to  boats  that 
conduct  regularly  scheduled  tours  upon  the  rivers  or  waterways  of  this 
State  under  the  following  conditions: 

(1)  A  boat  shall  serve  meals  on  each  tour  and  shall  have  a 
dining  area  with  seating  for  at  least  36  people; 

(2)  A  boat's  gross  receipts  from  food  and  non-alcoholic 
beverages  shall  be  greater  than  its  gross  receipts  from 
alcoholic  beverages: 

(3)  A  boat  may  hold  the  permits  listed  in  G.S.  18B-1 001(1), 
(3).  (5).  and  (10).  but  no  off-premises  sales  may  be  made 
pursuant  to  those  permits: 

(4)  A  boat  shall  dock  have  a  home  port  in  an  area  where 
issuance  of  the  permits  listed  in  subdivision  (3)  is  legal,  and 
all  passengers  shall  enter  and  leave  the  boat  at  the  home  port 

,       .      or  at  other  ports  listed  on  a  preannounced  itinerary,  there. 
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While  tour  passengers  are  on  board,  the  boat  may  not  dock 
at  any  other  place  except  for  an  emergency.  The  boat's 
permits  are  valid  during  tours  that  leave  and  return  to  the 
boat's  home  port,  and  apply  regardless  of  whether  the  boat 
crosses  into  an  area  where  sales  are  not  legal,  if  the  boat 
docks  only  at  a  port  listed  on  the  preannounced  itinerary, 
except  in  an  emergency.  The  boat's  permits  are  valid 
during  these  tours,  regardless  of  whether  the  boat  crosses 
into  an  area  where  sales  are  not  legal  and 

(5)  A  boat  may  not  serve  or  sell  any  alcoholic  beverages  except 
during  tours.  A  boat  conducting  tours  along  the  intracoastal 
waterway  and  navigable  waterways  that  enters  into  the 
intracoastal  waterway,  pursuant  to  a  preannounced  itinerary 
that  includes  visits  to  two  or  more  cities,  may  serve  alcoholic 
beverages  pursuant  to  ABC  permits  issued  according  to  the 
jurisdiction  of  its  home  port  in  the  following  manner: 

£.  While  on  tour,  alcoholic  beverages  may  be  served  to 
passengers; 

b^  While  docked  in  any  other  port  alcoholic  beverages  may 
be  served  only  to  tour  passengers; 

c^  During  special  city-sponsored  events  and  festivals,  in 
which  case  the  boat  may  open  its  galley  and  bars  at 
dockside  to  the  general  public  and  sell  those  alcoholic 
beverages  that  are  lawful  in  the  jurisdiction  in  which  it  is 
docked.  Any  sales  in  this  manner  shall  be  in  accordance 
with  the  requirements  of  any  ordinances  of  the 
jurisdiction  in  which  the  boat  is  docked. 

(6)  Liquor  purchased  for  resale  in  mixed  beverages  may  be 
purchased  only  from  the  local  board  for  the  jurisdiction  of 
the  boat's  home  port." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

H.B.  1109  CHAPTER  361 

AN  ACT  TO  PERMIT  THE  RECEIPT  OF  RESTRICTED 
DONATIONS  CONSISTENT  WITH  THE  PROGRAMS  OF  THE 
DEPARTMENT  OF  HUMAN  RESOURCES 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1 43-23. 2 (a)  reads  as  rewritten: 
"(a)      Political   subdivisions   may  appropriate  funds  directly  to  the 
Department    of   Human    Resources. — other    Resources    for    Medicaid 
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programs  Other  public  agencies  and  private  sources  may  transfer 
fynHc  t^  thP  nnpnrtment  -^nrl  the  Department  for  Medicaid  programs. 
The  Department  may  accept  unconditional  and  unrestricted  donations 
^Fsuch  funds.  Notwithstanding  the  provisions  of  this  Article  which 
might  forbid  such  transfer  or  donation.  North  Carolina  Memorial 
Hospital  may  transfer  funds  as  provided  by  the  previous  sentence  of 
this  section." 

Sec.  2.     This  act  shall  become  effective  July  1 .  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
19th  day  of  June,  1989. 

SB.  430  CHAPTER  362 

AN  ACT  TO  AMEND  THE  PROCESS  FOR  GIVING  NOTICE  OF 
DECISIONS  REGARDING  EXCEPTIONAL  CHILDREN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1 15C-1 16(a)    reads  as  rewritten: 
"(a)  Prior  Notice. --The  parent,  guardian,  or  surrogate  parent  of  a 
child  shall  be  notified  promptly  when: 

(1)  The  lo'fll  ^Hnr-Qtinmi  ngpnry  pinposes  to  initiate  or  change ^ 
or  refugee  t"  ipitJ-^t^  nr  rhnnrrp  the  identification  of  a  child 
as  a  child  with  special  needs;  or 

(2)  The  lornl  edurp^'^"'^'  ngpnry  prnpo?;ey  to  initiate  or  chan^.e^ 
or  refuse?  t"  Jnitint^  a.-  rhnngp  the  child's  individualized 
education  program, 

when  the  local  educational  agency  proposes  to  initiate  or  change,  or 
refuses  to  initiate  or  change,  the  identification,  evaluation,  or 
educational  placement  of  a  child  as  a  child  with  special  needs.  The 
written  notice  shall  be  in  writing  and  shall  contain  a  statement 
^d^oiwfe  full  explanation  of  all  the  procedural  safeguards  available  to 
the  parent,  guardian,  or  surrogate  parent  of  including  the  right  to 
review  the  proposed  decision:  decision,  and  a  statement  offering  the 
parent,  guardian,  or  surrogate  parent  the  opportunity  for  mediation: 
mediation,  and  a  copy  of  this  statute  and  G.S.  150B-23  through  150B- 
37  or  an  e-Fh":^tinn  nf  thp  rights,  afforded  bv  these  statutes.  It  shall 
be  hand-deli"^'-^^  '^  *^''  p-^rpnt.  guardian,  or  surrogate  parent  or 
for.varded  by  '-prtifipH  nr  rpgivtered  mail,  return  receipt  requested, 
The  local  educational  agency  shall  document  that  all  required  notices 
have  been  sent  to  and  received  by  parents,  guardians,  or  surrogate 

parents." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June.  1989.  •  .  , 
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SB.  454  CHAPTER  363 

AN  ACT  TO  PROVIDE  FOR  AN  ELECTION  IN  THE 
NORTHEASTERNMOST  PART  OF  DARE  COUNTY  ON  THE 
QUESTION  OF  ESTABLISHING  AN  OUTER  BANKS 
BEAUTIFICATION  DISTWCT  AND  TO  PROVIDE  FOR  THE 
LEVY  AND  COLLECTION  OF  PROPERTY  TAXES  IN  THIS 
DISTRICT. 

The  General  Assembly  of  North  Carolina  enacts:  •■        ■'•-'■' 

Section  1.  Election  Authorized.  The  Dare  County  Board  of 
County  Commissioners  may  call  an  election  in  the  Outer  Banks 
Beautification  District,  described  in  Section  2  of  this  act,  to  submit  to 
the  voters  in  the  district  the  single  issue  of  establishing  the  Outer 
Banks  Beautification  District  and  authorizing  the  annual  levy  and 
collection  of  a  special  ad  valorem  tax  on  all  taxable  property  in  the 
district  to  beautify  the  district  and  protect  the  citizens  of  the  district  by 
providing  for  the  installation  of  underground  utility  lines  and  facilities. 
The  Dare  County  Board  of  Elections  shall  conduct  this  election,  in 
accordance  with  Chapter  163  of  the  General  Statutes,  and  shall  certify 
the  results  of  the  election  to  the  Dare  County  Board  of 
Commissioners. 

Sec.  2.  Description  of  District.  The  Outer  Banks  Beautification 
District  consists  of  that  part  of  Dare  County  beginning  at  the  point  at 
which  the  Dare  County  boundary,  the  Currituck  County  boundary, 
and  the  Atlantic  Ocean  intersect:  then  proceeding  along  the 
Dare/Currituck  boundary  to  Currituck  Sound,  then  proceeding 
southward  along  the  eastern  side  of  the  Currituck  Sound,  Albemarle 
Sound,  and  Croatan  Sound;  then  proceeding  eastward  through  the 
Oregon  Inlet;  and  then  proceeding  northward  along  the  Dare  County 
boundary  on  the  Atlantic  Ocean  to  the  point  of  beginning.  The 
district  also  includes  the  territory  of  the  Manteo  Precinct  of  Dare 
County  as  of  the  date  of  ratification  of  this  act. 

Sec.  3.  Ballot.  The  Dare  County  Board  of  Elections  shall 
prepare  ballots  in  the  following  form  for  an  election  called  under 
Section  1  of  this  act: 

"[]  FOR  creation  of  the  Outer  Banks  Beautification  District  and 
the  levy  of  an  ad  valorem  tax.  not  to  exceed  five  cents  (5C) 
for  each  one  hundred  dollars  ($100.00)  taxable  valuation,  to 
beautify  the  district  and  protect  the  citizens  of  the  district  by 
providing  for  the  underground  installation  of  utility  lines  and 
facilities. 
[]  AGAINST  creation  of  the  Outer  Banks  Beautification 
District  and  the  levy  of  an  ad  valorem  tax.  not  to  exceed  five 
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cents  (5C)  for  each  one  hundred  dollars  ($100.00)  taxable 

valuation,  to  beautify  the  district  and  protect  the  citizens  of 

the  district  by  providing  for  the  underground  installation  of 

utility  lines  and  facilities." 

Sec.  4.     District  Established;   Tax  Levy.      If  a  majority  of  the 

qualified  voters  voting  on  an  election  called  under  Section  1  of  this  act 

vote  in  favor  of  creating  the  Outer  Banks  Beautification  District  and 

authorizing  the  levy  and  collection  of  an  ad  valorem  tax  in  the  district, 

the  Dare  County  Board  of  Commissioners  shall,   upon   receipt  of  a 

certified  copy  of  the  election  results,  adopt  a  resolution  creating  the 

Outer    Banks    Beautification    District    and    shall    file   a   copy   of  the 

resolution  with  the  clerk  of  superior  court  of  Dare  County.     Upon 

establishing  the  Outer  Banks  Beautification  District,  the  Dare  County 

Board  of  Commissioners  may  annually  levy  an  ad  valorem  tax  on  all 

taxable   property   in   the  district   in   an   amount  the   board   considers 

necessary  to  provide  for  the  installation  of  underground  utility  lines 

and  facilities,   not  to  exceed  five  cents   (5C)  for  each  one  hundred 

dollars  ($100.00)  taxable  valuation  of  property.    The  proceeds  of  this 

tax  shall  be  used  only  to  provide  for  the  underground  installation  of 

utility  lines  and  facilities  in  the  district. 

Sec.  5.  Nature  of  District:  Governing  Body.  If  created,  the 
Outer  Banks  Beautification  District  shall  be  a  body  politic  and 
corporate  and  shall  have  the  power  to  provide  for  the  installation  of 
underground  utility  lines  and  facilities  and  do  all  acts  reasonably 
necessary  to  fulfill  this  purpose.  The  Dare  County  Board  of 
Commissioners  shall  serve,  ex  officio,  as  the  governing  body  of  the 
district,  and  the  officers  of  the  board  of  county  commissioners  shall 
likewise  serve  as  the  officers  of  the  governing  body  of  the  district.  A 
simple  majority  of  the  governing  body  constitutes  a  quorum,  and 
approval  by  a  majority  of  those  present  is  sufficient  to  determine  any 
matter  before  the  governing  body,  if  a  quorum  is  present. 
Sec.  6.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June,  1989. 

SB.  819  CHAPTER  364 

AN  ACT  TO  AMEND  THE  FRATERNAL  BENEFIT  SOCIETIES 
LAW  BY  MAKING  A  CORRECTION  IN  THE 
REPRESENTATIVE  FORM  OF  GOVERNMENT  SECTION  AND 
BY  INCREASING  THE  AMOUNT  OF  INSURANCE  AN 
EXEMPT  SOCIETY  MAY  WRITE. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.      G.S.  58-340.3(a)(l)  reads  as  rewritten: 

"(1)  Assembly. -The  supreme  governing  body  is  an  assembly 
composed  of  delegates  elected  directly  by  the  members  or  at 
intermediate  assemblies  or  conventions  of  members  or  their 
representatives,  together  with  other  delegates  as  may  be 
prescribed  in  the  society's  laws.  A  society  may  provide  for 
election  of  delegates  by  mail.  The  elected  delegates  shall 
constitute  a  majority  in  number  and  shall  not  have  less  than 
■a — majority  two-thirds  of  the  votes  and  not  less  than  the 
number  of  votes  required  to  amend  the  society's  laws.  The 
assembly  shall  be  elected  and  shall  meet  at  least  once  every 
four  years  and  shall  elect  a  board  of  directors  to  conduct 
the  business  of  the  society  between  meetings  of  the 
assembly.  Vacancies  on  the  board  of  directors  between 
elections  may  be  filled  in  the  manner  prescribed  by  the 
society's  laws." 

Sec.  2.  G.S.  58-340. 38(a)  is  amended  by  adding  a  new 
subdivision  (5)  to  read: 

"(5)  An  association  of  local  lodges  of  a  society  now  doing 
business  in  this  State  which  provides  death  benefits  not 
exceeding  five  hundred  dollars  ($500.00)  to  any  one 
person,  provided,  that  the  Coinmissioner  may  authorize  the 
payment  of  death  benefits  not  exceeding  two  thousand 
dollars  ($2.000)  to  any  one  person,  or  may  authorize 
disability  benefits  not  exceeding  three  hundred  dollars 
($300.00),  or  may  authorize  both  payments,  in  any  one 
year  to  any  one  person." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June,  1989. 

H.B.  137  CHAPTER  365 

AN  ACT  TO  LIMIT  CIVIL  AND  CRIMINAL  LIABILITY  OF 
DONORS  'WHO  DONATE  FOOD  FOR  USE  OR 
DISTRIBUTION  BY  NONPROFIT  ORGANIZATIONS  AND  OF 
DONEES  'WHO  USE  OR  DISTRIBUTE  THAT  FOOD  UNLESS 
AN  INJURY  IS  CAUSED  BY  THE  GROSS  NEGLIGENCE, 
RECKLESSNESS,  OR  INTENTIONAL  MISCONDUCT  OF  THE 
DONOR  OR  DONEE. 

The  General  Assembly  of  North  Carolina  enacts:  ■.  •.    -: 

Section  1.      G.S.  99B-10  reads  as  rewritten: 
"§  99B-I0.  Immunity  for  donated  food.  '     . 
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(a)  Notwithstanding  the  provisions  of  Article  12  of  Chapter  106  of 
the  General  Statutes,  or  any  other  provision  of  law.  any  person, 
including  but  not  limited  to  a  seller,  farmer,  processor,  distributor, 
wholesaler  or  retailer  of  food,  who  donates  an  item  of  food  for  use  or 
distribution  by  a  nonprofit  organization  or  nonprofit  corporation  shall 
not  be  liable  for  civil  damages  or  criminal  penalties  resulting  from  the 
nature,  age.  condition,  or  packaging  of  the  donated  food,  unless  -iU* 
established  thnt  t^e  Hnnnr  irnp;^  nr  hnd  rp?iJ^onable  grounds  to  believe 
that  the  food  "'?^  QHi.ifpmtpH  i^  defined  in  G.S.  106-129  at  the  time 
the  donor  made  the  gift,  an  injury  is  caused  by  the  gross  negligence, 
recklessness,  or  intentional  misconduct  of  the  donor.  To  the  extent, 
however,  that  a  donor  has  liability  insurance,  the  donor  shall  be 
deemed  to  have  waived  the  qualified  immunity  herein  to  the  extent  of 
indemnification  by  insurance  for  the  negligent  acts  or  omissions  of  the 

donor. 

(b)~  Nothing  in  this  section  limits  the  liabilmy  of  the  donee 
organization  or  ^^rp^mfmn  ^rreptinfr  the  food  Notwithstanding  any 
other  provision  of  law,  any  nonprofit  organization  or  nonprofit 
corporation  that  uses  or  distributes  food  that  has  been  donated  to  it  for 
such  use  or  distribution  shall  not  be  liable  for  civil  damages  or 
criminal  penalties  resulting  from  the  nature,  age,  condition,  or 
packaging  of  the  donated  food,  unless  an  injury  is  caused  by  the  gross 
negligence,  recklessness,  or  intentional  misconduct  of  the  organization 
or  corporation.  To  the  extent,  however,  that  a  nonprofit  organization 
or  nonprofit  corporation  has  liability  insurance,  the  organization  or 
corporation  shall  be  deemed  to  have  waived  the  qualified  immunity 
herein  to  the  extent  of  indemnification  by  insurance  for  its  negligent 
acts  or  omissions." 

Sec.  2.  This  act  is  effective  upon  ratification  and  shall  only 
apply  to  acts  or  omissions  occurring  on  or  after  the  effective  date  of 

this  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

20th  day  of  June.  1989. 

H.B.  164  CHAPTER  366 

AN  ACT  TO  REGULATE  ALTERNATIVE  OPERATOR  SERVICES. 

Whereas,  a  new  type  of  interexchange  carrier  known  as 
alternative  operator  services  has  emerged  which  specializes  in 
providing  operator  services  to  end-users  in  transient  venues,  such  as 
hotels,  motels,  and  payphones.  and  those  end-users  have  not 
presubscribed  to  those  services;  and 

Whereas,  the  end-user  in  a  transient  venue  is  in  a  particularly 
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vulnerable  position  to  excessive  charges,  overreaching,  and  other 
unjust  and  unreasonable  practices:  and 

Whereas,  there  have  been  numerous  instances  of  alternative 
operator  services  providing  services  without  adequately  disclosing  their 
identity,  their  services,  or  their  rates,  charges,  or  fees:  and 

Whereas,  there  have  also  been  instances  of  alternative  operator 
services  operating  without  certification  within  this  State  and  making 
excessive  charges  to  end-users:  and 

Whereas,  the  provision  of  such  services  without  disclosure  may 
be  an  unfair  and  deceptive  trade  practice  as  defined  in  Chapter  75  of 
the  General  Statutes:  and 

Whereas,  these  practices  are  contrary  to  the  public  interest  and 
there  should  be  no  question  as  to  the  authority  of  the  Utilities 
Commission  to  define  and  regulate  and  even  to  prohibit  such  entities 
and  their  practices:  Now.  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  62  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 

"§  62-110.4.  Alternative  Operator  Sen'ices.  '■•' 

The  Commission  shall  not  issue  a  certificate  of  public  convenience 
and  necessity  pursuant  to  G.S.  62-1 10(b)  to  any  interexchange  carrier 
which  the  Commission  has  determined  to  have  the  characteristics  of  an 
alternative  operator  service  unless  the  Commission  shall  have 
determined  that  class  of  interexchange  carriers  to  be  in  the  public 
interest  and  shall  have  promulgated  rules  to  protect  the  public  interest 
and  to  require,  at  a  minimum,  that  any  such  interexchange  carrier 
assure  appropriate  disclosure  to  end-users  of  its  identity,  services, 
rates,  charges,  and  fees.  In  order  to  effectuate  notice  to  end-users, 
the  Commission  may,  notwithstanding  any  other  provision  of  law, 
require  that  any  person  owning  or  operating  a  facility  for  the  use  of 
the  travelling  or  transient  public  which  has  contracted  with  such  an 
interexchange  carrier  prominently  display  an  end-user  notice  provided 
for  in  the  Commission's  rules." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June,  1989. 

H.B.  252  CHAPTER  367  . 

AN  ACT  TO  PROVIDE  FOR  APPOINTMENT  OF  A 
REPRESENTATIVE  OF  THE  GUARDIAN  AD  LITEM 
PROGRAM  TO  BE  A  MEMBER  OF  THE  JUVENILE  LAW 
STUDY  COMMISSION.  , 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  7A-740  reads  as  rewritten: 
"§  7A-740.  Creation:  members:  terms:  qualifications:  vacancies. 

The  Juvenile  Law   Study  Commission   is   hereby  created.   It  shall 
consist  of  18  voting  members.   14  to  be  appointed  by  the  Governor, 
two  by  the  President  of  the  Senate,  and  two  by  the  Speaker  of  the 
House  of  Representatives.  The  members  appointed  by  the  President  of 
the   Senate   shall   be   members   of  the   Senate   at  the   time   of  their 
appointment;  the  members  appointed  by  the  Speaker  of  the  House  of 
Representatives  shall  be  members  of  the  House  of  Representatives  at 
the   time   of  their   appointment.    Of  the   members   appointed  by  the 
Governor,   two   shall    be   district   court  judges,   one  from   an   urban 
district,  one  from  a  rural.  Three  shall  be  a  chief  court  counselor  and 
two  court  counselors  representing  the  Intake  Division,  one  from  an 
urban  district,  one  from  a  rural.  Two  shall  be  from  Social  Services, 
one  from  the  State  level  and  one  from  the  county.  One  shall  be  from 
the  Division  of  Youth  Services.  One  shall  be  from  a  local  facility  of 
Community  Based  Alternatives.  Two-  One  shall  be  a  youth  member 
representing  the  youth  of  the  State  who  shall  be  persons  a  person 
under  th"  nV  ^f  ^^  ^^  ^'^^  ^■"•'^  "^  ^'i^'r  appointm^iu.  the  appointment, 
who    shall    serve    for    one    year.    One    shall    be    a    State    or    local 
representative  of  the  Guardian  Ad  Litem  Services  of  the  Administrative 
Office  of  the  Courts,  who  shall  serve  for  two  years.  One  shall  be  from 
Law  Enforcement.   One  shall   be  from  the  North  Carolina  Juvenile 
Detention   Association.    One   shall   be   the   member   of  the   Juvenile 
Justice  Planning  Committee   of  the  Governors   Crime  Commission 
recommended    for    appointment    by    the    Juvenile    Justice    Planning 
Committee  and  shall  serve  for  three  years.  The  district  court  judges 
and  the  Social  Services  members  shall  serve  for  three  years.  The  chief 
court  counselor  and  the  court  counselors  shall  serve  for  two  years. 
The    representatives    from    the    Division    of    Youth    Services,    Law 
Enforcement,     Community    Based    Alternatives,     and    the    Juvenile 
Detention    Association    shall    serve    for    one    year.    The    legislative 
members  shall  serve  for  two-year  terms.  All  initial  terms  shall  begin 
July    1,    1980.    A   vacancy    in    membership    shall    be   filled    by   the 
appointing   authority   who   made   the   initial   appointment.    When   the 
members'   terms  expire,   their   successors   shall   serve  for  the   same 
length   of  time   their   predecessors    served.    A   member   whose   term 
expires  may  be  reappointed.  If.  when  a  term  expires,  the  appointing 
authority   has   not  filled  the  vacancy,   the  member  whose  term   has 
expired  shall  continue  to  serve  until  the  appointment  is  made." 
Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June.  1989. 
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H.B.  258  CHAPTER  368  ,  >V^ 

AN  ACT  TO  ADD  THE  ALZHEIMER'S  SUBCOMMITTEE  TO 
THE  STUDY  COMMISSION  ON  AGING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  120  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"§  1 20-1 86.  J.    Commission:  Alzheimer's  Subcommittee. 

The  Commission  cochairmen  shall  appoint  an  Alzheimer's 
Subcommittee.  The  cochairmen  shall  appoint  as  members  of  the 
Subcommittee  three  Commission  members  and  at  least  four  but  no 
more  than  six  non-Commission  members.  The  Commission  shall 
prescribe  the  duties  of  the  Alzheimer's  Subcommittee  which  may 
include  conducting  studies  on  the  availability  and  efficacy  of  currently 
existing  geriatric  or  memory  disorder  services  and  programs,  advising 
the  Commission  on  matters  regarding  Alzheimer's  services  and 
programs,  and  recommending  to  the  Commission  solutions  to  related 
problems." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June.  1989. 

HE.  382  CHAPTER  369 

AN  ACT  TO  PROVIDE  THAT  NO  PERSON  MAY,  BECAUSE  OF 
MENTAL  ILLNESS  OR  CHEMICAL  DEPENDENCY,  BE 
DENIED  COVERAGE  FOR  MEDICAL  ILLNESS  OR  INJURY 
BY  HEALTH  INSURANCE  OR  A  HEALTH  MAINTENANCE 
ORGANIZATION,  OR  HAVE  PREMIUMS  FOR  MEDICAL 
COVERAGE  INCREASED  OR  BENEFITS  REDUCED  BECAUSE 
OF  THAT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  I.  With  respect  to  group  contracts  covering  20  or  more 
employees,  hospital,  dental,  medical  or  health  service  contracts  issued, 
renewed,  or  amended  on  or  after  January  1.  1990,  Chapter  57  of  the 
General  Statutes  is  amended  by  adding  a  new  section  to  read: 
"§  57-7.4.  No  discrimination  against  the  mentally  ill  and  chemically 
dependent. 

(a)    As  used  in  this  section,  the  term: 


(1)  'Mental  illness'   has  the  same  meaning  as  defined  in  G.S. 
1220-3(21):  and 

(2)  'Chemical  dependency"  has  the  same  meaning  as  defined  in 
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with  a  Hi.cTno.is  found  in  the  Diagnostic  and  Statistical  Manual  of 

Mental    Disorders    DSM-3-K   or    the    International    Classification    of 

hkpa.p.  TCD/9/CM.  or  a  later  edition  of  those  manuals. 

—7b) — No   hospital,    medical,   dental   or   health   service  corporation 

anverned  bv  this  Chapter  shall,   solely  because  an  individual  to  be 

in.nred  has  or  had  a  mental  illness  or  chemicaldependency: 

(U    Refuse  to  issue  or  deliver  to  that  individual  any  individual  or 

—  crmnp  hospital,  dental,  medical  or  health  service  contract  in 
thfs  State  that  affords  benefits  or  coverage  for  medical 
treatment  or  service  for  physical  illness  or  injury; 

(2)  Have  a  higher  premium  rate  or  charge  tor  physical  illness  or 

—  injury  coverages  or  benefits  for  that  individual;  or 

(3)  'Reduce  physical  illness  or  injury  coverages  or  benefits  for 
that  individual. 

(c)  Nothing  in  thls~section  prevents  any  hospital  or  medical  plan 
from  excluding  from  coverage  any  physical  illness  or  injury  or  mental 
illness  or  chemical  dependency  which  has  existed  previous  to  coverage 
of  the  individual  by  the  hospital  or  medical  plan  or  from  refusing  to 
issue  or  deliver  to  that  individual  any  policy  because  of  the 
underwriting  of  any  physical  condition  whether  or  not  related  to 
mental  illness  or  chemical  dependency." 

SecTT     With  respect  to  group  contracts  covering  20  or  more 

employees,  health  maintenance  organization  contracts  issued,  renewed 

or  amended  on  or  after  January  I.  1990.  Chapter  57B  of  the  General 

Statutes  is  amended  by  adding  a  new  section  to  read: 

"  §  57B-I2.2.    No  discriniinalion  a^oinsl  the  menially  ill  and  chemically 

dependent. 

(a)    As  used  in  this  section,  the  term:  r     ^  •     r-  c 

— (n    ^Mental  illness^  has  the  same  meaning  as  defined  in  O.b. 
~     122C-3(21):  and  .  ^  r     .  ■ 

(2)    -Chemical  dependency'  has  the  same  meaning  as  defined  in 

""    G.S.  57B-12.1  .....         ,     f 

with  a  diagnosis  found  in  the  Diagnostic  and  Statistical  Manual  ot 
Mental  Disorders  DSM-3-R  or  the  International  Classification  ot 
Diseases  ICD/9/CM.  or  a  later  edition  of  those  manuals. 
— (b)  No  health  maintenance  organization  governedby  this  Chapter 
shall7~soTely  because  an  individual  has  or  had  a^nental  illness  or 
chemical  dependency: 

(n    Refuse  "to   enroll   that   individual    in   any   health   care   plan 

covering  physical  illness  or  injury: 

(2)  Have  a  higher  premium  rate  or  charge  for  physical  illness  or 
injury  coverages  or  benefits  for  that  individual:  or 

(3)  Reduce  physical  illness  or  injury  coverages  or  benefits  for 

815 


CHAPTER  369  Session  Laws  -  1989 

that  individual. 
(c)  Nothing  in  this  section  prevents  any  health  maintenance 
organization  from  excluding  from  coverage  any  physical  illness  or 
injury  or  mental  illness  or  chemical  dependency  which  has  existed 
previous  to  coverage  of  the  individual  by  the  health  maintenance 
organization  or  from  refusing  to  issue  or  deliver  to  that  individual  any 
policy  because  of  the  underwriting  of  any  physical  condition  whether 
or  not  related  to  mental  illness  or  chemical  dependency." 

Sec.  3.  With  respect  to  group  health  insurance  contracts 
covering  20  or  more  employees,  issued,  renewed,  or  amended  on  or 
after  January  1,  1990.  Chapter  58  of  the  General  Statutes  is  amended 
by  adding  a  new  section  to  read; 

"§  5H-251.9.  No  discrimination  againsi  the  mentally  ill  and  chemically 
dependent.  ,  , ,  ,,,,      .,.,,,,. 

(a)  As  used  in  this  section,  the  term: 

(1)  'Mental  illness'  has  the  same  meaning  as  defined  in  G.S. 
122C-3(21):  and 

(2)  'Chemical  dependency'  has  the  same  meaning  as  defined  in 
G.S.  58-251.8 

with  a  diagnosis  found  in  the  Diagnostic  and  Statistical  Manual  of 
Mental  Disorders  DSM-3-R  or  the  International  Classification  of 
Diseases  ICD/9/CM.  or  a  later  edition  of  those  manuals. 

(b)  No  insurance  company  licensed  in  this  State  pursuant  to  the 
provisions  of  this  Chapter  shall,  solely  because  an  individual  to  be 
insured  has  or  had  a  mental  illness  or  chemical  dependency: 

(1)  Refuse  to  issue  or  deliver  to  that  individual  any  policy 
(regardless  of  whether  any  of  such  policies  shall  be  defined 
as  individual,  family,  group,  blanket,  franchise,  industrial  or 
otherwise)  that  affords  benefits  or  coverages  for  any  medical 
treatment  or  service  for  physical  illness  or  injury; 

(2)  Have  a  higher  premium  rate  or  charge  for  physical  illness  or 
injury  coverages  or  benefits  for  that  individual;  or 

(3)  Reduce  physical  illness  or  injury  coverages  or  benefits  for 
that  individual. 

(c)  Nothing  in  this  section  prevents  any  insurance  company  from 
excluding  from  coverage  any  physical  illness  or  injury  or  mental 
illness  or  chemical  dependency  which  has  existed  previous  to  coverage 
of  the  individual  by  the  insurance  company  or  from  refusing  to  issue 
or  deliver  to  that  individual  any  policy  because  of  the  underwriting  of 
any  physical  condition  whether  or  not  related  to  mental  illness  or 
chemical  dependency." 

Sec.  4.     This  act  is  effective  as  provided  herein. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
20th  day  of  June.  1989.         .  _.  .    ,    ..         ..,-,,       .,     ,?.-■ 

816 


Session  Laws  -  1989  CHAPTER  370 

SB.  109  CHAPTER  370 

AN  ACT  TO  REQUIRE  THE  TEACHING  OF  THE  NATION'S 
FOUNDING  AND  RELATED  DOCUMENTS  IN  THE  NORTH 
CAROLINA  HIGH  SCHOOLS. 

Whereas,  the  adoption  of  the  Declaration  of  Independence  in 
1776  and  the  signing  of  the  United  States  Constitution  were  principal 
events  in  the  history  of  the  United  States,  the  Declaration  of 
Independence  providing  the  philosophical  foundation  on  which  this 
nation  rests  and  the  Constitution  of  the  United  States  providing  its 
structure  of  government;  and 

Whereas,  the  Federalist  Papers  embody  the  most  eloquent  and 
forceful  argument  made  in  support  of  the  adoption  of  our  republican 
form  of  government;  and 

Whereas,  these  documents  stand  as  the  foundation  of  our  form  of 
democracy  providing  at  the  same  time  the  touchstone  of  our  national 
identity  and  the  vehicle  for  orderly  growth  and  change;  and 

Whereas,  many  Americans  lack  even  the  most  basic  knowledge 
and  understanding  about  the  history  of  our  nation  and  the  principles 
set  forth  in  the  Declaration  of  Independence,  codified  in  the 
Constitution  and  defended  in  the  Federalist  Papers;  and 

Whereas,  the  survival  of  the  republic  requires  that  our  nation's 
children,  the  future  guardians  of  its  heritage  and  participants  in  its 
governance,  have  a  firm  knowledge  and  understanding  of  its  principles 
and  history;  Now.  therefore. 

The  General  Assembly  of  Norih  Carolina  enacis: 

Section  1.      G.S.     115C-81     is    amended    by    adding    a    new 
subsection  to  read: 
"(g)  Civic  Literacy. 

(1)  Local  boards  of  education  shall  require  during  the  high 
school  years  the  teaching  of  the  nation's  founding  and 
related  documents,  which  shall  include  at  least  the  major 
principles  in  the  Declaration  of  Independence,  the  United 
States  Constitution  and  its  amendments,  and  the  most 
important  of  the  Federalist  Papers. 

(2)  Local  boards  of  education  shall  require  that  high  school 
students  demonstrate  knowledge  and  understanding  of  the 
nation's  founding  and  related  documents  in  order  to  receive 
a  certificate  or  diploma  of  graduation  from  high  school. 

(3)  Local  boards  of  education  shall  include  among  the 
requirements  for  graduation  from  high  school  a  passing 
grade  in  all  courses  that  include  primary  instruction  in  the 
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Declaration  of  Independence,  the  United  States  Constitution 
and  its  amendments,  and  the  most  important  of  the 
Federalist  Papers. 

(4)  The  State  Board  of  Education  shall  require  that  any 
curriculum-based  tests  developed  and  administered  statewide 
beginning  with  academic  year  1990-91  include  questions 
related  to  the  Declaration  of  Independence,  the  United  States 

.  Constitution  and  its  amendments,  and  the  most  important  of 

the  Federalist  Papers. 

(5)  The  State  Department  of  Public  Instruction  and  the  local 
boards  of  education,  as  appropriate,  shall  establish 
curriculum  content  and  provide  for  teacher  training  to 
ensure  that  the  intent  and  provisions  of  this  subsection  are 

r         carried    out.       The    curriculum    content    established    shall 

include  a  review  of  the  contributions  made  by  Americans  of 

.-;        all    races    during    the    period    in    which    our    nation    was 

founded." 
Sec.  2.     The   State   Superintendent   of  Public   Instruction   shall 
submit     a     biennial     report     to     the     General     Assembly     on     the 
implementation  of  this  act. 

Sec.  3.     This  act  is  effective  upon  ratification  and  shall  apply 
beginning  with  academic  year  1990-91 . 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989.  ..  ,       ,  .    -. 

S.B.  359  ^       CHAPTER  371  o  '  - 

AN  ACT  TO  REQUIRE  THAT  PLASTIC  YOKES  OR  RING  TYPE 
HOLDING  DEVICES  BE  DEGRADABLE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  52  of  Chapter  14  of  the  General  Statutes  is 
amended  to  add  a  new  section  to  read: 

"§   14-399.2.     Prohibition  of  nondegradable  plastic  yokes  or  ring  type 
holding  devices. 

(a)  As  used  in  this  section,  'Degradable'  means  that  within  one 
year  after  being  discarded,  the  yoke  or  ring  type  holding  device  is 
capable  of  becoming  embrittled  and/or  decomposing  by 
photodegradation.  biodegradation,  or  chemo-degradation  under  average 
seasonal  conditions  into  components  other  than  heavy  metals  or  other 
toxic  substances  as  prescribed  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  Pub.  L.  94-580.  90  Stat.  2795.  42  U.S.C.  § 
6901  et  seq..  as  amended. 

(b)  No  person  may  sell  or  distribute  for  sale  in  this  State  any 
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container  connected  to  another  by  a  yoke  or  ring  type  holding  device 
constructed  of  plastic  which  is  not  degradable.  The  manufacturer  of 
such  yoke  or  ring  type  holding  device  shall  use  a  nationally  recognized 
symbol  that  shall  be  embossed  on  the  yoke  or  ring  type  holding  device 
for  inspection  indicating  that  the  device  is  degradable.  The 
manufacturer  shall  register  the  symbol  with  the  State  with  a  sample  of 
the  device. 

(c)  Any  person  who  sells  or  distributes  for  sale  a  yoke  or  ring  type 
holding  device  in  violation  of  this  section  shall  be  guilty  of  a 
misdemeanor  punishable  by  a  fine  of  not  less  than  Fifty  dollars 
($50.00)  nor  more  than  two  hundred  dollars  ($200.00).  In  lieu  of  a 
Fine  or  any  portion  thereof  or  in  addition  to  a  Fine,  any  violation  of 
this  section  may  also  be  punished  by  a  term  of  community  service. 

(d)  Other  than  a  manufacturer  required  to  use  and  register  a 
symbol  under  subsection  (b).  a  person  may  not  be  prosecuted  under 
this  section  if,  at  the  time  of  sale  or  distribution  for  sale,  the  yoke  or 
holding  device  bears  a  symbol  which  has  been  registered  with  the 
State." 

Sec.  2.     This  act  shall  become  effective  January  1,  1990. 
In  the  General  Assembly  read  three  times  and  ratiFied  this  the 
21st  day  of  June.  1989. 

S.B.  372  CHAPTER  372 

AN  ACT  TO  REQUIRE  CERTIFICATION  OF  PERSONS  WHO 
INSTALL  OR  OPERATE  SANITARY  SEWAGE  SYSTEMS 
UNDER  THE  JURISDICTION  OF  THE  DEPARTMENT  OF 
HUMAN  RESOURCES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90A-35  reads  as  rewritten: 
"  §  90A-35.    Pivposc. 

It  is  the  purpose  of  this  Article  to  protect  the  public  health  and  to 
conserve  and  protect  the  quality  of  the  water  resources  of  the  State  and 
maintain  the  quality  of  receiving  streams  as  assigned  by  the  North 
Carolina  Environmental  Management  Commission;  to  protect  the 
public  investment  in  wastewater  treatment  facilities;  facilities  and 
sanitary  sewage  systems;  to  provide  for  the  classifying  of  wastewater 
treatment  plants;  plants  and  sanitary  sewage  systems;  to  require  the 
examination  of  wastewater  treatment  plant  operators  and  persons  who 
install  or  operate  sanitary  sewage  systems  and  the  certification  of  their 
competency  to  supervise  the  operation  of  such  facilities;  facilities  and 
systems;  and  to  establish  procedures  for  such  classiFication  and 
certiFication."  _. 
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Sec.  2.     G.S.  90A-37  reads  as  rewritten: 
"§  90A-37.      Classificalion  of  wastewater  treatment  facilities,  faci lilies 
and  sanitary  sewage  systems. 

The  Wastewater  Treatment  Plant  Operators  Certification 
Commission,  with  the  advice  and  assistance  of  the  Secretary  of  Natural 
Resources  and  Community  Development,  Development  and  the 
Secretary  of  the  Department  of  Human  Resources,  shall  classify  all 
wastewater  treatment  facilities  under  the  jurisdiction  of  the  North 
Carolina  Environmental  Management  Commission,  as  provided  in 
G.S.  143-215. 1,  sanitary  sewage  systems  under  the  jurisdiction  of  the 
Division  of  Health  Services  of  the  Department  of  Human  Resources, 
and  those  operated  by  institutions  and  agencies  of  the  State  of  North 
Carolina.  In  making  the  classification,  the  Wastewater  Treatment  Plant 
Operators  Certification  Commission  shall  give  due  regard,  among 
other  factors,  to  the  size  of  the  facilit}^.  facility  or  system,  the  nature 
of  the  wastes  to  be  treated  or  removed  from  the  wastewater,  the 
treatment  process  to  be  employed,  and  the  degrees  of  skill,  knowledge 
and  experience  that  the  operator  of  the  wastewater  treatment  facility  or 
person  who  installs  or  operates  sanitary  sewage  systems  must  have  to 
install  or  supervise  the  operation  of  the  facility  or  system  so  as  to 
adequately  protect  the  public  health  and  maintain  the  water  quality 
standards  in  the  receiving  waters  as  assigned  by  the  North  Carolina 
Environmental  Management  Commission." 

Sec.  3.     G.S.  90A-38  reads  as  rewritten: 
"^90A-38.    Grades  of  certiftcates.  -v^ 

(a)  The  Wastewater  Treatment  Plant  Operators  Certification 
Commission,  with  the  advice  and  assistance  of  the  Secretary  of  Natural 
Resources  and  Community  Development>  Development  and  the 
Secretary  of  the  Department  of  Human  Resources,  shall  establish 
grades  of  certification  for  wastewater  treatment  plant  operators  and 
persons  who  install  or  operate  sanitary  sewage  systems  corresponding 
to  the  classification  of  wastewater  treatment  facilities,  facilities  and 
sanitary  sewage  systems.  The  grades  of  certification  shall  be  ranked  so 
that  a  person  holding  a  certification  in  the  highest  grade  is  thereby 
affirmed  competent  to  operate  wastewater  treatment  facilities  or 
sanitary  sewage  systems  in  the  highest  classification  and  any  treatment 
facility  or  system  in  a  lower  classification;  a  person  holding  a 
certification  in  the  next  highest  grade  is  affirmed  as  competent  to 
operate  wastewater  treatment  facilities  or  systems  in  the 
next-to-the-highest  classification  and  any  lower  classification:  and  in  a 
like  manner  through  the  range  of  grades  of  certification  and 
classification  of  wastewater  treatment  facilities,  facilities  and  sanitary 
sewage  systems. 

(b)  No  certificate  shall  be  required  under  this  Article  to  install  or 
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operate  a  conventional  septic  tank  system.  For  purposes  of  this 
section,  'conventional  septic  tank  system'  means  a  subsurface  sanitary 
sewage  system  consisting  of  a  settling  tank  and  a  subsurface  disposal 
field  without  a  pump  or  other  appurtenances." 

Sec.  4.     G.S.  90A-39  reads  as  rewritten: 
"§  90A-39.    Operator  qualifications  Qualifications  and  examination. 

The  Wastewater  Treatment  Plant  Operators  Certification 
Commission,  with  the  advice  and  assistance  of  the  Secretary  of  Natural 
Resources  and  Community  Development,  Development  and  Secretary 
of  the  Department  of  Human  Resources,  shall  establish  minimum 
requirements  of  education,  experience  and  knowledge  for  each  grade 
of  certification  for  wastewater  treatment  plant  operators,  and  persons 
who  install  or  operate  sanitary  sewage  systems  and  shall  establish 
procedures  for  receiving  applications  for  certification,  conducting 
examinations,  and  making  investigations  of  applicants  as  may  be 
necessary  and  appropriate  to  the  end  that  prompt  and  fair 
consideration  be  given  every  application  and  the  wastewater  treatment 
facilities  and  sanitary  sewage  systems  within  the  State  may  be 
adequately  supervised  by  certified  operators." 

Sec.  5.     G.S.  90A-40  reads  as  rewritten: 
"§  90A-40.    Issuance  of  certificates. 

(a)  An  applicant,  upon  meeting  satisfactorily  the  appropriate 
requirements,  shall  be  issued  a  suitable  certificate  by  the  Wastewater 
Treatment  Plant  Operators  Certification  Commission  designating  the 
level  of  his  competency.  Certificates  shall  be  permanent  unless 
revoked  for  cause  or  replaced  by  one  of  a  higher  grade. 

(b)  A  certificate  may  be  issued  in  an  appropriate  grade  without 
examination  to  any  person  who  is  properly  registered  on  the  "National 
Association  of  Boards  of  Certification"  reciprocal  registry  who  meets 
all  other  requirements  of  rules  adopted  under  this  Article. 

(c)  Repealed  by  Session  Laws  1987,  c.  582.  s.  2. 

(d)  Certificates  in  an  appropriate  grade  will  be  issued  without 
examination  to  any  person  or  persons  certified  by  the  governing  board 
in  the  case  of  a  city,  town,  county,  sanitary  district,  or  other  political 
subdivision,  or  by  the  owner  in  the  case  of  a  private  utility  or 
industry,  to  have  been  in  responsible  charge  of  its  wastewater 
treatment  facilities  on  the  date  the  Wastewater  Treatment  Plant 
Operators  Certification  Commission  notifies  the  governing  board,  or 
owner,  of  the  classification  of  its  treatment  facility,  and  if  the 
application  for  such  certification  is  made  within  one  year  of  the  date  of 
notification.  A  certificate  so  issued  will  be  valid  for  use  by  the  holder 
only  in  the  treatment  facility  for  which  he  had  responsible  charge  at 
the  time  of  his  certification.  Provided:  that  no  certification  shall  be 
issued  under  this  subsection  after  July    I.    1979.   Operators  of  these 
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facilities  receiving  initial  notification  of  classification  after  July  1 , 
1979,  shall  be  eligible  for  a  temporary  certificate  to  be  valid  as 
provided  in  subsection  (e). 

(e)  Temporary  certificates,  in  any  grade  and  without  examination, 
may  be  issued  to  any  person  employed  as  a  wastewater  treatment  plant 
operator  or  sanitary  sewage  system  operator  when  the  Wastewater 
Treatment  Plant  Operators  Certification  Commission  finds  that  the 
supply  of  certified  operators,  or  persons  with  training  and  experience 
necessary  to  certification,  is  inadequate  or  when  certificates  without 
examination  would  formerly  have  been  granted  under  subsection  (d)  of 
this  section.  Temporary  certificates  shall  be  valid  for  only  one  year, 
but  may  be  renewed.  Temporary  certificates  may  be  issued  with  such 
special  conditions  or  requirements  relating  to  the  place  of  employment 
of  the  person  holding  the  certificate,  his  supervision  on  a  consulting 
or  advisory  basis,  or  other  matters  as  the  Wastewater  Treatment  Plant 
Operators  Certification  Commission  may  deem  necessary  to  protect  the 
public  health  and  maintain  the  water  quality  standards  in  the  receiving 
waters  as  assigned  by  the  North  Carolina  Environmental  Management 
Commission. 

(f)  Certificates  in  an  appropriate  grade  will  be  issued  without 
examination  to  any  person  or  persons  certified  by  the  governing  board 
in  the  case  of  a  city,  town,  county,  sanitary  district,  or  other  political 
subdivision,  or  by  the  owner  in  the  case  of  a  private  utility  or 
industry,  to  have  been  in  responsible  charge  of  its  sanitary  sewage 
system  on  the  date  the  Wastewater  Treatment  Plant  Operators 
Certification  Commission  notifies  the  governing  board,  or  owner,  of 
the  classification  of  its  sanitary  sewage  system,  and  if  the  application 
for  such  certification  is  made  within  one  year  of  the  date  of 
notification.  A  certificate  so  issued  will  be  valid  for  use  by  the  holder 
only  in  the  treatment  facility  for  which  he  had  responsible  charge  at 
the  time  of  his  certification. 

(g)  Certificates  in  the  appropriate  grade  will  be  issued,  without 
examination,  to  sanitary  sewage  system  operators  who,  on  January  1, 
1990,  hold  certificates  of  competency  issued  under  the  voluntary 
certification  program  now  being  administered  through  the  North 
Carolina  Water  Pollution  Control  Association." 

Sec.  6.     G.S.  90A-41  reads  as  rewritten: 
"§90/4-4/.    Revocation  of  certificate.  ,■.,..-•:    ,,  o'      ..mVI 

The  Wastewater  Treatment  Plant  Operators  Certification 
Commission,  in  accordance  with  the  procedure  set  forth  in  Chapter 
15QA  150B  of  the  General  Statutes  of  North  Carolina,  may  suspend  or 
revoke  the  certificate  of  an  operator  or  may  issue  a  written  reprimand 
to  an  operator  of  a  wastewater  treatment  facility  or  person  who  installs 
or  operates  a  sanitary  sewage  system,  when  it  is  found  finds  that  the 
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operator    has    practiced    fraud    or    deception;    that    reasonable    care 
judgment    or  the  application  of  his  knowledge  or  ability  was  not  used 
in  the  performance  of  his  duties;  or  that  the  operator  is  incompetent  or 
unable  to  properly  perform  his  duties." 

Sec.  7.     G.S.  90A-42(10)  reads  as  rewritten: 
"(10)    Mailing  List  Charges--The  Wastewater  Treatment  Plant 
Operators  Certification  Commission  may  provide  mailing 
lists  of  certified  wastewater  treatment  plant  and  sanitary 
sewage    system    operators    and    of   wastewater    treatment 
.      plants  and  sanitary  sewage  systems  to  persons  who  request 
such  lists.    The  charge  for  such  lists  shall  be  five  dollars 
($5.00)  per  100  names  of  certified  operators  or  treatment 
plants,  plants  and  systems,  with  a  minimum  charge  of  fifty 
dollars  ($50.00)." 
Sec.  8.     G.S.  90A-43  reads  as  rewritten: 
"  §  90A-43     Promotion  of  training  and  other  powers. 

The  Wastewater  Treatment  Plant  Operators  Certification 
Commission  and  the  Secretary  of  Natural  Resources  and  Community 
Development  and  the  Secretary  of  the  Department  of  Human 
Resources  are  authorized  to  take  all  necessary  and  appropriate  steps  in 
order  to  effectively  and  fairly  achieve  the  purposes  of  this  Article, 
including,  but  not  limited  to.  the  providing  of  training  for  operators  ot 
wastewater  treatment  facilities  or  persons  who  install  or  operate 
sanitary  sewage  systems,  and  cooperating  with  educational  institutions 
and  private  and  public  acssociationc.  associations,  persons,  or 
corporations  in  the  promotion  of  training  for  wastewater  treatment  and 
sanitary  sewage  personnel." 

Sec.  9.     G.S.  90A-45  reads  as  rewritten: 
"§    90A-45.       Commercial    wastewater   treatment   and  sanitary   sewage 

operation  firms. 

(a)  Every  person,  firm,  or  corporation,  municipal  or  private, 
owning  or  having  control  of  a  wastewater  treatment  works  or^ 
sanitary  sewage  system  may  contract  with  a  responsible  commercial 
wastewater  treatment  works  operation  firm  for  operational  and  other 
services  of  that  firm,  and  that  firm  shall  designate  an  employee  as  the 
operator  in  responsible  charge.  Such  designee  and  other  licensed 
employees  of  the  firm  shall  be  responsible  for  the  total  operation  and 
maintenance  of  the  wastewater  treatment  works,  works  or  sanitary 
sewage  system.  Contractual  firms  shall  not  be  limited  as  to  the 
number  of  facilities,  distance  between  facilities,  location  of  office  or 
residence,  frequency  of  visits,  utilization  of  local  persons  who  are  not 
certified,  or  other  internal  management  procedures. 

(b)    Any  employee  designated  by  the  firm  as  operator  in  responsible 
charge  must  obtain  certification  from  the  Wastewater  Treatment  Plant 

823 


CHAPTER  372  Session  Laws  -  1989 

Operators  Certification  Commission  and  must  comply  with  all  of  the 
requirements  specified  in  Chapter  90A  and  the  rules  and  reasonable 
standards  of  the  Commission,  applicable  to  all  operators  in  responsible 
charge,  designed  to  assure  satisfactory  operation  of  wastewater  and 
sanitary  sewage  facilities." 

Sec.  10.     G.S.  143B-301  reads  as  rewritten: 
"§    1 43 B -30 1.       Wastewater    Treatment   Plant    Operators    Certification 
Commission    —   members;   selection;    removal;    compensation;   quorum; 
services. 

(a)  The  Wastewater  Treatment  Plant  Operators  Certification 
Commission  of  the  Department  of  Natural  Resources  and  Community 
Development  shall  consist  of  seven  nine  members  appointed  by  the 
Secretary  of  Natural  Resources  and  Community  Development  with  the 
approval  of  the  Environmental  Management  Commission  with  the 
following  qualifications: 

(1)  Two   members   shall   be  currently  employed   as  wastewater 
,  .  treatment  plant  operators,  wastewater  plant  superintendents, 

water   and    sewer    superintendents,    or   equivalent   positions 
with  a  North  Carolina  municipality; 

(2)  One  member  shall  be  manager  of  a  North  Carolina 
municipality  having  a  population  of  more  than  10,000  as  of 
the  most  recent  federal  census: 

'.,  (3)  One  member  shall  be  manager  of  a  North  Carolina 
municipality  having  a  population  of  less  than  10,000  as  of 
the  most  recent  federal  census; 

(4)  One  member  shall  be  employed  by  a  private  industry  and 
shall  be  responsible  for  supervising  the  treatment  or 
pretreatment  of  industrial  wastewater; 

(5)  One  member  who  is  a  faculty  member  of  a  four-year  college 
or  university  and  whose  major  field  is  related  to  wastewater 
treatment;  aod 

(6)  One  member  who  is  employed  by  the  Department  of  Natural 
;  Resources  and  Community  Development  and  works  in  the 

field  of  water  pollution  control,  who  shall  serve  as  chairman 
of  the  Certification  Commission.  Commission;  and 

(7)  Two  members  shall  be  currently  employed  as  sanitary 
sewage  system  operators,  wastewater  collection  system 
superintendents,  water  and  sewer  department  directors,  or 
equivalent  positions  with  a  North  Carolina  municipality. 

(b)  The  initial  members  of  the  Commission  shall  be  the  members 
of  the  Wastewater  Treatment  Plant  Operators  Board  of  Certification 
who  shall  serve  for  a  period  equal  to  the  remainder  of  their  current 
terms  on  the  Wastewater  Treatment  Plant  Operators  Board  of 
Certification.  At  the  end  of  the  respective  terms  of  office  of  the  initial 
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members  of  the  Commission,  tiieir  successors  shall  be  appointed  for 
staggered  terms  of  three  years  and  until  their  successors  are  appointed 
and  qualify. 

(c)  The  chairman  of  the  Wastewater  Treatment  Plant  Operators 
Certification  Commission  shall  serve  at  the  pleasure  of  the  Secretary  of 
Natural  Resources  and  Community  Development. 

(d)  Any  appointment  to  fill  a  vacancy  on  the  Commission  created 
by  the  resignation,  dismissal,  death  or  disability  of  a  member  shall  be 
for  the  balance  of  the  unexpired  term. 

(e)  The  Governor  shall  have  the  power  to  remove  any  member  of 
the  Commission  from  office  for  misfeasance,  malfeasance,  and 
nonfeasance  according  to  the  provisions  of  G.S.  143B-13  of  the 
Executive  Organization  Act  of  1973. 

(f)  The  members  of  the  Commission  shall  receive  per  diem  and 
necessary  travel  and  subsistence  expenses  in  accordance  with  the 
provisions  of  G.S.  138-5  and  G.S.  143B-15  of  the  Executive 
Organization  Act  of  1973. 

(g)  A  majority  of  the  Commission  shall  constitute  a  quorum  for  the 
transaction  of  business. 

(h)  All  clerical  and  other  services  required  by  the  Commission 
shall  be  supplied  by  the  Secretary  of  the  Department." 

Sec.  11.  The  requirements  of  Article  3  of  Chapter  90A  of  the 
General  Statutes  as  they  relate  to  persons  who  install  and  operate 
sanitary  sewage  systems  shall  apply  only  to  those  persons  who  are 
regulated  under  Article  1 1  of  Chapter  1 30A  of  the  General  Statutes 
until  June  30.  1992.  Effective  July  1.  1992,  Article  3  of  Chapter  90A 
of  the  General  Statutes  shall  apply  to  all  persons  who  install  and 
operate  sanitary  sewage  systems. 

Sec.  12.  This  act  shall  become  effective  July  1.  1990.  except 
that  authorization  of  the  Wastewater  Treatment  Plant  Operators 
Certification  Commission  to  adopt  rules  necessary  to  implement  this 
act  is  effective  upon  ratification.  Rules  adopted  by  the  Wastewater 
Treatment  Plant  Operators  Certification  Commission  shall  become 
effective  July  1,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

S.B.  507  CHAPTER  373 

AN  ACT  TO  PROVIDE  SPECIFIC  RULE  MAKING  AUTHORITY 
FOR  VOCATIONAL  REHABILITATION  ADMINISTRATION 
AND  TO  EXEMPT  HEARINGS  REQUIRED  BY  THE 
REHABILITATION  ACT  OF  1973  FROM  HEARINGS 
PROCESS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-546(a)  reads  as  rewritten: 
"(a)  The  Department  of  Human  Resources  is  authorized: 

(1)  To  cooperate  with  the  Federal  Rehabilitation  Services 
Administration  or  its  successor  agency  in  the  administration 
of  the  Rehabilitation  Act  of  1973  (Public  Law  93-112)  as 
amended ; 

(2)  To  administer  any  legislation  concerning  vocational 
rehabilitation  enacted  by  the  State  of  North  Carolina  through 

■     i'-       an  approved  State  Plan; 

(3)  To  formulate  a  program  of  vocational  rehabilitation  services 
through  its  organizational  unit: 

(4)  To  fix  compensation,  subject  to  the  approval  of  the  State 
Personnel  Commission,  as  may  be  necessary  to  administer 
this  program  and  to  pay  such  compensation  and  other 
expenses  as  are  necessary  from  funds  appropriated  under 
this  laM^T  law; 

(5)  To  establish  by  regulation  a  schedule  of  rates  and  fees  to  be 
paid  by  clients  and  other  third  party  purchasers  for  those 
services  established  under  federal  law  and  regulations  for 
rates  or  fees  which  are  authorized  by  federal  -Uw,  law;  and 

(6)  To  adopt  rules  as  required  by  the  Rehabilitation  Act  of  1973 
(Public  Law  93-112)  as  amended  and  federal  regulations 
promulgated  thereunder." 

Sec.  2.  G.S.  150B-l(d).  as  rewritten  by  Section  29  of  Chapter 
76,  Session  Laws  of  1989.  and  as  rewritten  by  Section  33  of  Chapter 
168,  Session  Laws  of  1989,  reads  as  rewritten: 

"(d)    (1)      The    following    are    specifically    exempted    from    the 
provisions  of  this  Chapter: 

a.  The  Administrative  Rules  Review  Commission; 

b.  The  Employment  Security  Commission;         j-    ■ 

c.  The  Industrial  Commission; 

d.  The  Occupational  Safety  and  Health  Review  Board 
in  all  actions  that  do  not  involve  agricultural 
employers;  and 

e.  The  Utilities  Commission. 

(2)  The  North  Carolina  National  Guard  is  exempt  from  the 
provisions  of  this  Chapter  in  exercising  its  court-martial 
jurisdiction. 

(3)  The  Department  of  Human  Resources  is  exempt  from 
:. '  this  Chapter  in  exercising  its  authority  over  the  Camp 

Butner  reservation  granted  in  Article  6  of  Chapter  122C 
of  the  General  Statutes. 

(4)  The    Department    of   Correction    is    exempt    from    the 
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provisions  of  this  Chapter,  except  for  Article  5  of  this 
Chapter  and  G.S.  150B-13  which  shall  apply. 

(5)  Articles  2  and  3  of  this  Chapter  shall  not  apply  to  the 
Department  of  Revenue. 

(6)  Except  as  provided  in  Chapter  136  of  the  General 
Statutes.  Articles  2  and  3  of  this  Chapter  do  not  apply 
to  the  Department  of  Transportation. 

(7)  Article  4  of  this  Chapter,  governing  judicial  review  of 
final  administrative  decisions,  shall  apply  to  The 
University  of  North  Carolina  and  its  constituent  or 
affiliated  boards,  agencies,  and  institutions,  but  The 
University  of  North  Carolina  and  its  constituent  or 
affiliated  boards,  agencies,  and  institutions  are 
specifically  exempted  from  the  remaining  provisions  of 
this  Chapter. 

(8)  Article  4  of  this  Chapter  shall  not  apply  to  the  State 
Banking  Commission,  the  Commissioner  of  Banks,  the 
Savings  Institutions  Division  of  the  Department  of 
Commerce,  and  the  Credit  Union  Division  of  the 
Department  of  Commerce. 

(9)  Article  3  of  this  Chapter  shall  not  apply  to  agencies 
governed  by  the  provisions  of  Article  3A  of  this 
Chapter,  as  set  out  in  G.S.  150B-38(a). 

(10)  Articles  3  and  3A  of  this  Chapter  shall  not  apply  to  the 
Governor's  Waste  Management  Board  in  administering 
the  provisions  of  G.S.  I04E-6.2  and  G.S.  130A-293. 

(11)  Article  2  of  this  Chapter  shall  not  apply  to  the  North 
Carolina  Low-Level  Radioactive  Waste  Management 
Authority  in  administering  the  provisions  of  G.S. 
104G-10  and  G.S.  104G-1 1.  Articles  3  and  3 A  of  this 
Chapter  shall  not  apply  to  the  North  Carolina  Low- 
Level  Radioactive  Waste  Management  Authority  in 
administering  the  provisions  of  G.S.  104G-9,  104(3-10, 
and  I04G-11. 

(12)  Article  2  of  this  Chapter  shall  not  apply  to  the  North 
Carolina  Hazardous  Waste  Management  Commission  in 
administering  the  provisions  of  G.S.  130B-13  and  G.S. 
130B-14.  Articles  3  and  3A  of  this  Chapter  shall  not 
apply  to  the  North  Carolina  Hazardous  Waste 
Management  Commission  in  administering  the 
provisions  of  G.S.  130B-1I.  130B-13.  and  130B-14. 

(13)  Article  3  and  G.S.  150B-51(a)  of  this  Chapter  shall  not 
apply  to  hearings  required  pursuant  to  the 
Rehabilitation  Act  of   1973.   (Public  Law  93-122).   as 
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amended       and       federal       regulations       promulgated 
thereunder." 
Sec.  3.     This  act  is  effective  upon   ratification,   and  applies  to 
hearings  held  and  rules  adopted  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

S.B.  572  CHAPTER  374 

AN  ACT  TO  REPEAL  AN  EXEMPTION  FOR  BUNCOMBE 
COUNTY  AND  ITS  MUNICIPALITIES  FROM  ACTS 
AUTHORIZING  LOCAL  GOVERNMENTS  TO  ENGAGE  IN 
CERTAIN  ECONOMIC  DEVELOPMENT  ACTIVITY  AND  TO 
ISSUE  ECONOMIC  DEVELOPMENT  BONDS.  AND  TO 
ALLOW  FILLING  OF  A  VACANCY  ON  THE  TOWN  COUNCIL 
OF  THE  TOWN  OF  FLETCHER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  158-7. 1(g)  is  repealed. 

Sec.  2.  Section  3.1  of  Chapter  639.  Session  Laws  of  1985,  as 
added  by  Section  1.2  of  Chapter  577.  Session  Laws  of  1987,  is 
repealed. 

Sec.  1.1.  Section  3  of  Chapter  44.  Session  Laws  of  1989  is 
amended  by  adding  a  new  subsection  to  read: 

"(c)  In  the  event  a  vacancy  occurs  in  the  membership  of  the  Town 
Council  prior  to  the  organizational  meeting  after  the  1989  election,  the 
remaining  members  mav  fill  that  vacancy  as  provided  by  G.S.  160A- 
63." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

SB.  653  CHAPTER  375 

AN  ACT  TO  ALLOW  POLK  COUNTY  TO  CONVEY  TO  STEPS 
TO  HOPE,  INC..  A  NONPROFIT  CORPORATION.  CERTAIN 
REAL  ESTATE  AT  PRIVATE  SALE.  AND  TO  ALLOW  THE 
VILLAGE  OF  PINEHURST  TO  CONVEY  CERTAIN  PROPERTY 
AT  PRIVATE  SALE. 

The  General  Assembly  of  North  Carolina  enacts:      '    ■  ■• 

Section  1.  Notwithstanding  G.S.  I53A-I76  and  Article  12  of 
G.S.  160A  of  the  General  Statutes.  Polk  County  may  convey  without 
any   covenants   or   conditions,    to   Steps   to   Hope.    Inc..   a   nonprofit 
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corporation,  at  private  sale  for  a  consideration  of  twenty-nine  thousand 
one  hundred  forty  dollars  ($29,140)  that  certain  real  property  located 
off  Ward  Street  in  the  Town  of  Columbus.  North  Carolina,  being 
known  as  lot  numbers  5  and  6  as  shown  on  a  plat  of  the  R.C.  Prince 
Subdivision  recorded  in  Map  Book  2.  Page  20.  in  the  Office  of  the 
Register  of  Deeds  for  Polk  County. 

Sec.  1.1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  the  Village  of  Pinehurst  may  convey  at  private  sale, 
with  or  without  monetary  consideration,  to  Southern  National  Leasing 
Corporation,  any  or  all  of  its  right,  title  and  interest  in  and  to  a 
certain  lot  or  tract  of  land  in  the  Village  of  Pinehurst.  in  Mineral 
Springs  Township.  Moore  County.  North  Carolina,  at  the  intersection 
of  Rattlesnake  Trail  and  N.C.  Highway  No.  211.  adjoining  the  lands 
of  the  "Village  of  Pinehurst",  and  being  described  as  follows: 

Beginning  at  a  concrete  monument  at  the  intersection  of  the  east 
line  of  Rattlesnake  Trail  (60  foot  wide  right  of  way)  with  the  south 
line  of  N.C.  Highway  No.  211  (150  foot  wide  right  of  way),  said 
beginning  corner  being  the  northwesterly  corner  of  the  Village  of 
Pinehurst  tract  described  in  Deed  Book  558  at  page  79  in  the  Moore 
County  Registry;  running  thence  from  said  beginning  as  the  southerly 
right  of  way  of  N.  C.  Highway  211.  S71-39E  202.71  feet  to  a 
concrete  monument;  thence  continuing  across  the  end  of  what  was  or 
still  is  the  end  of  Short  Road  (not  open).  S71-38E  117.05  feet  to  a 
concrete  monument;  thence  continuing  as  the  southerly  right  of  way  of 
N.  C.  Highway  211,  S71-37E  122.54  feet  to  a  concrete  right  of  way 
monument;  thence  a  new  line  leaving  the  highway  and  crossing  Short 
Road,  S19-33W  242.64  feet  to  a  new  iron  stake;  thence  another  new 
line  N79-24W  391.61  feet  to  a  new  iron  stake  in  the  east  line  of 
Rattlesnake  Trail;  thence  as  the  easterly  right  of  way  of  Rattlesnake 
Trail,  as  it  curves  to  the  left  in  a  northerly  direction  an  irregular 
curve  to  the  left,  having  a  radius  of  about  4366.41  feet  an  arc  distance 
of  245.65  feet  (chord  =  N9-09E)  245.62  feet  to  a  concrete 
monument,  point  of  tangency;  thence  continuing  as  the  easterly  line  of 
Rattlesnake  Trail.  N7-42E  53.98  feet  to  the  beginning,  containing 
2.57  acres  more  or  less  and  being  a  part  of  the  Village  of  Pinehurst 
tract  described  in  Deed  Book  558  at  page  79  in  the  Moore  County 
Registry,  and  also  being  a  part  of  the  Village  of  Pinehurst  tract 
described  in  Deed  Book  535  at  page  33  in  the  Moore  County  Registry. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 
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SB.  782  r  CHAPTER  376 

AN  ACT  TO  PROVIDE  REPLACEMENT  COST  COVERAGE 
WITH  POLICIES  OF  WINDSTORM  AND  HAIL  DAMAGE. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  G.S.  58-1 73.8(e)  reads  as  rewritten: 
"(e)  Policies  of  windstorm  and  iiail  insurance  provided  for  in 
subsection  (b)  of  this  section  are  available  only  for  risks  for  which 
essential  property  insurance  has  been  written  by  licensed  insurers. 
Whenever  such  other  essential  property  insurance  written  by  licensed 
insurers  includes  replacement  cost  coverage,  the  Association  shall  also 
offer  replacement  cost  coverage.  In  order  to  be  eligible  for  a  policy  of 
windstorm  and  hail  insurance,  the  applicant  shall  provide  the 
Association,  along  with  the  premium  payment  for  the  windstorm  and 
hail  insurance,  a  certificate  that  the  essential  property  insurance  is  in 
force.  Notwithstanding  G.S.  58-173.10.  the  rates,  rating  plans,  and 
rating  rules  for  windstorm  and  hail  insurance  shall  be  filed  by  the 
Association  with  the  Commissioner  for  his  approval.  The  policy 
forms  for  windstorm  and  hail  insurance  shall  be  filed  by  the 
Association  with  the  Commissioner  for  his  approval  before  they  may 
be  used." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

S.B.  799  CHAPTER  377  -     ■•    - 

AN  ACT  TO  PROVIDE  THAT  NOTICE  OF  APPEAL  TO  THE 
APPELLATE  DIVISION  SHALL  BE  GIVEN  AS  PROVIDED  IN 
THE  RULES  OF  APPELLATE  PROCEDURE,  AS 
RECOMMENDED  BY  THE  APPELLATE  RULES  STUDY 
COMMITTEE  OF  THE  NORTH  CAROLINA  BAR 
ASSOCIATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1-279  is  repealed. 

Sec.  2.     Chapter  1  of  the  General  Statutes  is  amended  by  adding 
a  new  section  to  read: 

"§   1-279.1.   Manner  and  time  for  giving  notice  of  appeal  to  appellate 
division  in  civil  actions  and  in  special  proceedings. 

Any  party  entitled  by  law  to  appeal  from  a  judgment  or  order 
rendered  by  a  Judge  in  superioi"  or  district  court  in  a  civil  action  or  in 
a  special  proceeding  may  take  appeal  by  giving  notice  of  appeal  within 

830 


Session  Laws-  1989  CHAPTER  377 

the  time,  in  the  manner,  and  with  the  effect  provided  in  the  rules  of 
appellate  procedure." 

Sec.  3.     G.S.  lA-1.  Rule  62(a)  reads  as  rewritten: 

"(a)  Automatic  stay;  exceptions  -  Injunctions  and 
receiverships.— Except  as  otherwise  stated  herein,  no  execution  shall 
issue  upon  a  judgment  nor  shall  proceedings  be  taken  for  its 
enforcement  until  the  expiration  of  10  days  after  its  entry,  the  time 
provided  in  the  controlling  statute  or  rule  of  appellate  procedure  for 
giving  notice  of  appeal  from  the  judgment.  Unless  otherwise  ordered 
by  the  court,  an  interlocutory  or  final  judgment  in  an  action  for  an 
injunction  or  in  a  receivership  action  shall  not  be  stayed  during  the 
period  after  its  entry  and  until  an  appeal  is  taken  or  during  the 
pendency  of  an  appeal.  The  provisions  of  section  (c)  govern  the 
suspending,  modifying,  restoring,  or  granting  of  an  injunction  during 
the  pendency  of  an  appeal." 

Sec.  4.     G.S.  lA-1.  Rule  62(b)  reads  as  rewritten: 

"(b)  Stay  on  motion  for  new  trial  or  for  judgment.  —  In  its 
discretion  and  on  such  conditions  for  the  security'  of  the  adverse  party 
as  are  proper,  the  court  may  stay  the  execution  of  or  any  proceedings 
to  enforce  a  judgment  pending  the  disposition  of  a  motion  for  a  new 
trial  or  to  alter  or  amend  a  judgment  made  pursuant  to  Rule  59.  or  of 
a  motion  for  relief  from  a  judgment  or  order  made  pursuant  to  Rule 
60,  or  of  a  motion  for  judgment  made  pursuant  to  Rule  50.  or  of  a 
motion  for  amendment  to  the  findings  or  for  additional  findings  made 
pursuant  to  Rule  52(b).  If  the  time  provided  in  the  controlling  statute 
or  rule  of  appellate  procedure  for  giving  notice  of  appeal  from  the 
judgment  had  not  expired  before  a  stay  under  this  subsection  was 
entered,  that  time  shall  begin  to  run  immediately  upon  the  expiration 
of  any  stay  under  this  section,  and  no  execution  shall  issue  nor  shall 
proceedings  be  taken  for  enforcement  of  the  judgment  until  the 
expiration  of  that  time." 

Sec.  5.     G.S.  15A-1448  reads  as  rewritten: 
"§  ISA- 1448.  Procedures  for  taking  appeal. 

(a)  Time  for  Entry  of  Appeal:  Jurisdiction  over  the  Case.  — 

(1)  A  case  remains  open  for  the  taking  of  an  appeal  to  the 
appellate  division  for  a  period  of  10  days  after  the  entry  of 
judgment,  the  period  provided  in  the  rules  of  appellate 
procedure  for  giving  notice  of  appeal. 

(2)  When  a  motion  for  appropriate  relief  is  made  during  the 
10-day  period,  under  G.S.  15A-1414  or  G.S.  15A-1416(a), 
the  case  remains  open  for  the  taking  of  an  appeal  until  the 
expiration  of  10  days  after  court  has  ruled  on  the  motion. 
The  time  for  taking  an  appeal  as  provided  in  subsection  (b) 
shall  begin  to  run  immediately  upon  the  entry  of  an  order 
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under  G.S.   15A- 1420(c)(7).  and  the  case  shall  remain  open 
for  the  taking  of  an  appeal  until  the  expiration  of  that  time. 

(3)  The  jurisdiction  of  the  trial  court  with  regard  to  the  case  is 
divested,  except  as  to  actions  authorized  by  G.S.  15A-1453, 
when  notice  of  appeal  has  been  given  and  the  period 
described  in  (1)  and  (2)  has  expired. 

(4)  Repealed  by  Session  Laws  1987.  c.  624. 

(5)  The  right  to  appeal  is  not  waived  by  withdrawal  of  an  appeal 
if  the  appeal  is  reentered  within  the  time  specified  in  (1)  and 
(2). 

(6)  The  right  to  appeal  is  not  waived  by  compliance  with  all  or  a 
portion  of  the  judgment  imposed.  If  the  defendant  appeals, 
the  court  may  enter  appropriate  orders  remitting  any  fines  or 
costs  which  have  been  paid.  The  court  may  delay  the 
remission  pending  the  determination  of  the  appeal. 

(b)  How  and  When  Appeal  of  Right  Taken.  - 

-(4^ — Oral  notice  of  appeal  may  be  given  in  open  court: 
■a, — At  the  time  final  judgment  is  entered;  or 
b.    When   the  court   rules    upon   a   post-verdict   motion   for 
appropriate  relief,  if  appeal  is  then  available. 
42) — Written  notice  of  appeal  may  be  filed  with  the  clerk  after 
final  judgment  and  before  the  time  for  taking  an  appeal  has 
expired. 
Notice  of  appeal  shall  be  given  within  the  time,  in  the  manner  and 
with  the  effect  provided  in  the  rules  of  appellate  procedure. 

(c)  Certiorari.   -  Petitions  for  writs  of  certiorari  are  governed  by 
rules  of  the  appellate  division." 

Sec.  6.  This  act  shall  become  effective  July  1,  1989,  and  shall 
apply  to  all  judgments  of  the  district  or  superior  court  entered  on  or 
after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

S.B.  837  CHAPTER  378 

AN  ACT  TO  AMEND  LAWS  CONCERNING  NOTICE  TO 
KNOWN  OR  REASONABLY  ASCERTAINABLE  CREDITORS 
OF  DECEDENTS'  ESTATES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  28A-14-1  reads  as  rewritten: 
"  §  28A-14-I.    Notice  for  claims. 

(a)    Every  personal  representative  and  collector  within  20  days    after 
the  granting  of  letters  shall  notify  all  persons,  firms  and  corporations 
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having  claims  against  the  decedent  to  present  the  same  to  such 
personal  representative  or  collector,  on  or  before  a  day  to  be  named  in 
such  notice,  which  day  must  be  a  least  six  months  from  the  day  of  the 
first  publication  or  posting  of  such  notice.  The  notice  shall  set  out  a 
mailing  address  for  the  personal  representative  or  collector.  The 
notice  shall  be  published  once  a  week  for  four  consecutive  weeks  in  a 
newspaper  qualified  to  publish  legal  advertisements,  if  any  such 
newspaper  is  published  in  the  county.  If  there  is  no  newspaper 
published  in  the  county,  but  there  is  a  newspaper  having  general 
circulation  in  the  county,  then  at  the  option  of  the  personal 
representative,  or  collector,  the  notice  shall  be  published  once  a  week 
for  four  consecutive  weeks  in  the  newspaper  having  general  circulation 
in  the  county  and  posted  at  the  courthouse  or  the  notice  shall  be 
posted  at  the  courthouse  and  four  other  public  places  in  the  county. 
Personal  representatives  are  not  required  to  publish  or  mail  notice  to 
creditors  if  the  only  asset  of  the  estate  consists  of  a  claim  for  damages 
arising  from  death  by  wrongful  act.  When  any  collector  or  personal 
representative  of  an  estate  has  published  or  mailed  the  notice  provided 
for  by  this  section,  no  furtiiei"  publication  or  mailing  shall  be  required 
by  any  other  collector  or  personal  representative. 

(b)  Every  Prior  to  filing  the  proof  of  notice  required  by  G.S.  28A- 
14-2,  every  personal  representative  and  collector  within  90  days  after 
the  granting  of  letters  shall  send  shall  personally  deliver  or  send  by 
first  class  mail  to  the  last  known  address  a  copy  of  the  notice  required 
by  subsection  (a)  of  this  section  to  all  persons,  firms,  and  corporations 
having  unsatisfied  claims  against  the  decedent  who  are  actually  known 
or  can  be  reasonably  ascertained  by  the  personal  representative  or 
collector  within  the  90  days  75  days  after  the  granting  of  letters. 
Provided,  however,  no  notice  shall  be  required  to  be  delivered  or 
mailed  with  respect  to  any  claim  that  is  recognized  as  a  valid  claim  by 
the  personal  representative  or  collector. 

(c)  The  personal  representative  or  collector  may  personally  deliver 
or  mail  by  first  class  mail  a  copy  of  the  notice  required  by  subsection 
(a)  of  this  section  to  all  creditors  of  the  estate  whose  names  and 
addresses  can  be  ascertained  with  reasonable  diligence.  If  the 
personal  representative  or  collector  in  good  faith  believes  that  the 
notice  required  by  subsection  (b)  of  this  section  to  a  particular  creditor 
is  or  may  be  required  and  gives  notice  based  on  that  belief,  the 
personal  representative  or  collector  is  not  liable  to  any  person  for 
giving  the  notice,  whether  or  not  the  notice  is  actually  required  by 
subsection  (b)  of  this  section.  If  the  personal  representative  or 
collector  in  good  faith  fails  to  give  notice  required  by  subsection  (b)  of 
this  section,  the  personal  representati\e  or  collector  is  not  liable  to  any 
person  for  such  failure." 
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Sec.  2.     G.S.  28A-14-2  reads  as  rewritten;        '     r  '  .c-    ./vrAw 
"  §  28A-I4-2.    Proof  of  notice. 

A  copy  of  the  notice  directed  by  G.S.  28A-14-l(a)  to  be  posted  or 
published,  together  with  an  affidavit  or  affidavits  of  one  of  the  persons 
authorized  by  G.S.  1 -600(a)  to  make  affidavits  to  tiie  effect  that  such 
notice  was  posted  or  pubfished  in  accordance  with  G.S.  28A-14-l(a), 
and  an  affidavit  of  the  personal  representative  or  collector,  or  the 
attorney  for  the  personal  representative  or  collector,  to  the  effect  that  a 
copy  of  the  notice  was  personally  delivered  or  mailed  to  each  creditor 
entitled  to  notice  in  accordance  with  G.S.  28A-14-l(b)  shall  be  filed 
in  the  office  of  the  clerk  of  superior  court  by  the  personal 
representative  or  collector  at  the  time  the  inventory  required  by  G.S. 
28A-20-t  is  filed.  The  copy  of  the  notice,  together  with  the  affidavit 
or  affidavits,  shall  be  deemed  a  record  of  the  court  and  a  copy  thereof, 
duly  certified  by  the  clerk  of  superior  court,  shall  be  received  as 
prima  fade  evidence  of  the  fact  of  publication  or  mailing  in  all  the 
courts  of  this  State." 

Sec.  3.     G.S.  28A-19-3  reads  as  rewritten:  :  .i; 

"§  28A-I9-3.  Limiiaiions  on  preseniation  ofclaima. 

(a)  All  claims  against  a  decedent's  estate  which  arose  before  the 
death  of  the  decedent,  except  contingent  claims  based  on  any  warranty 
made  in  connection  with  the  conveyance  of  real  estate  and  claims  of 
the  United  States  and  tax  claims  of  the  State  of  North  Carolina  and 
subdivisions  thereof,  whether  due  or  to  become  due.  absolute  or 
contingent,  liquidated  or  unliquidated,  secured  or  unsecured,  founded 
on  contract,  tort,  or  other  legal  basis,  which  are  not  presented  to  the 
personal  representative  or  collector  pursuant  to  G.S.  28A-19-1  by  the 
date  specified  in  the  general  notice  to  creditors  as  provided  for  in  G.S. 
28A-14-l(a)  or  in  those  cases  requiring  the  delivery  or  mailing  of 
notice  as  provided  for  in  G.S.  28A-14-l(b).  within  90  days  after  the 
date  of  the  delivery  or  mailing  of  the  notice  if  the  expiration  of  said 
90-day  period  is  later  than  the  date  specified  in  the  general  notice  to 
creditors,  are  forever  barred  against  the  estate,  the  personal 
representative,  the  collector,  the  heirs,  and  the  devisees  of  the 
decedent.  Provided  further,  if  the  expiration  of  said  90-day  period  is 
later  than  the  date  specified  in  the  general  notice  to  creditors,  the 
notice  delivered  or  mailed  to  each  creditor,  if  any,  shall  be 
accompanied  by  a  statement  which  specifies  the  deadline  for  filing  the 
claim  of  the  affected  creditor. 

(b)  All  claims  against  a  decedent's  estate  which  arise  at  or  after  the 
death  of  the  decedent,  except  claims  of  the  United  States  and  tax 
claims  of  the  State  of  North  Carolina  and  subdivisions  thereof  whether 
due  or  to  become  due,  absolute  or  contingent,  liquidated  or 
unliquidated,    secured   or    unsecured,    founded   on    contract,    tort,   or 
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other  legal  basis  are  forever  barred  against  the  estate,  the  personal 
representative,  the  collector,  the  heirs,  and  the  devisees  of  the 
decedent  unless  presented  to  the  personal  representative  or  collector  as 
follows: 

(1)  With  respect  to  any  claim  based  on  a  contract  with  the 
personal  representative  or  collector,  within  six  months  after 
the  date  on  which  performance  by  the  personal 
representative  or  collector  is  due; 
.  (2)  With  respect  to  any  claim  other  than  a  claim  based  on  a 
contract  with  the  personal  representative  or  collector,  within 
six  months  after  the  date  on  which  the  claim  arises. 

(c)  -No-  Except  as  otherwise  provided  by  subsection  (f)  of  this 
section,  no  claim  shall  be  barred  by  the  statute  of  limitations  which 
was  not  barred  thereby  at  the  time  of  the  decedent's  death,  if  the  claim 
is  presented  within  the  period  provided  by  subsection  (a)  hereof. 

(d)  All  claims  of  creditors  upon  whom  there  has  been  personal 
service  of  notice  as  provided  in  G.S.  28A-14-3  are  forever  barred 
unless  presented  to  the  personal  representative  or  collector  within  the 
time  and  manner  set  out  in  this  Article. 

(e)  Unless  Except  as  otherwise  provided  by  subsection  (f)  of  this 
section,  unless  a  claim  has  been  presented  pursuant  to  G.S.  28A-19-1 
giving  notice  of  an  action  or  special  proceeding  pending  against  a 
decedent  at  the  time  of  his  death  and  surviving  under  G.S.  28A-18-1 
by  the  date  specified  in  the  general  notice  to  creditors  as  provided  in 
G.S.  28A-14-1  within  the  time  provided  by  subsection  (a)  of  this 
section,  no  recovery  may  be  had  upon  any  judgment  obtained  in  any 
such  action  or  proceeding  against  the  estate,  the  personal 
representative,  the  collector,  the  heirs,  and  the  devisees  of  the 
decedent. 

(f)  All  claims  barrable  under  the  provisions  of  subsections  (a)  and 
(b)  hereof  shall,  in  any  event,  be  barred  if  the  first  publication  or 
posting  of  the  general  notice  to  creditors  as  provided  for  in  G.S. 
28A-14-1  does  not  occur  whhin  three  years  after  the  death  of  the 
decedent. 

(g)  Nothing  in  this  section  affects  or  prevents  any  action  or 
proceeding  to  enforce  any  mortgage,  deed  of  trust,  pledge,  lien 
(including  judgment  lien),  or  other  security  interest  upon  any  property 
of  the  decedent's  estate,  but  no  deficiency  judgment  will  be  allowed  if 
the  provisions  of  this  section  are  not  complied  with. 

(h)  The  word  'claim'  as  used  in  this  section  does  not  apply  to 
claims  of  heirs  or  devisees  to  their  respective  shares  or  interests  in  the 
decedent's  estate  in  their  capacity  as  such  heirs  or  devisees. 

(i)  Nothing  in  this  section  shall  bar: 

(1)    Any  claim  alleging  the  liability  of  the  decedent  or  personal 
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representative:  or 
.,        (2)    Any   proceeding  or  action   to  establish   tiie   liability  of  the 
decedent  or  personal  representative;  or 
(3)    The    recovery    on    any   judgment    against    the   decedent   or 
personal  representative 
to  the  extent  that  the  decedent  or  personal  representative  is  protected 
by   insurance   coverage   with   respect  to   such   claim,    proceeding   or 
judgment. " 

Sec.  4.  This  act  shall  become  effective  October  I.  1989.  and 
shall  apply  to  the  administration  of  the  estates  of  all  decedents  dying 
on  or  after  said  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  82  CHAPTER  379 

AN  ACT  TO  REQUIRE  THE  DEPARTMENT  OF  CULTURAL 
RESOURCES  IN  COOPERATION  WITH  OTHER  AGENCIES 
AND  ORGANIZATIONS  TO  DEVELOP  A  CLEARINGHOUSE 
FOR  INFORMATION  ON  HISTORIC  PRESERVATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  121-4  is  amended  by  adding  a  new  subdivision 
to  read: 

"(15)  To  encourage  and  develop,  in  cooperation  with  the 
Department  of  Administration  and  in  consultation  with  the 
Departments  of  Transportation.  Commerce,  and  Natural  Resources 
and  Community  Development  and  the  League  of  Municipalities  and 
the  Association  of  County  Commissioners  and  the  Historic 
Preservation  Foundation  of  North  Carolina.  Inc.,  a  central 
clearinghouse  for  information  on  historic  preservation  for  the  benefit 
and  use  of  public  and  private  agencies  and  persons  in  North 
Carolina." 


Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  161  CHAPTER  380 

AN  ACT  TO  ALLOW  THE  TOWN  OF  OCEAN  ISLE  BEACH  TO 
MAKE  SPECIAL  ASSESSMENTS  FOR  UNDERGROUNDING 
OF  UTILITIES. 

The  General  Assembly  of  North  Carolina  enacts:  :     ■ 
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Section  1.  Subsection  (b)  of  Section  3  of  Chapter  954  of  the 
1987  Session  Laws  reads  as  rewritten: 

'"(b)   Section   2  of  this  act  applies  only  to  the  Town  of  Holden 
Beach  and  to  the  Town  of  Ocean  Isle  Beach." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  358  CHAPTER  381 

AN  ACT  TO  REVISE  AND  CONSOLIDATE  THE  CHARTER  OF 
THE  TOWN  OF  KERNERSVILLE. 

The  General  Assembly  of  North  Carol i no  enacts: 

Section  1.      Incorporation  and  corporate  powers. 

The  inhabitants  of  the  Town  of  Kernersville.  in  Forsyth  County, 
shall  continue  to  be  a  body  politic  and  corporate  by  the  name  of  the 
"Town  of  Kernersville."  Under  that  name  the  Town  continues  to  be 
vested  with  all  the  property  and  rights  of  property  which  now  belong 
to  the  corporation;  shall  have  perpetual  succession;  may  use  a 
corporate  seal;  may  acquire  and  hold  such  estate  in  lands  and  property 
as  may  be  devised,  bequeathed,  sold  to.  or  in  any  manner  conveyed  to 
it  or  acquired  by  it.  and  may  from  time  to  time,  under  the  general  law 
governing  municipal  corporations,  invest,  sell  or  dispose  of  any  said 
lands  or  property,  including  lands  and  property  held  for  municipal 
purposes;  may  contract  and  be  contracted  with;  may  sue  and  be  sued; 
and  shall  have  all  the  powers,  rights  and  privileges  now  or  hereafter 
conferred  upon  municipal  corporations  by  the  general  law  of  the  State, 
including  powers,  rights  and  privileges  necessary  or  belonging  to,  or 
usually  appertaining  to  municipal  corporations,  or  appropriate  to  the 
exercise  of  the  powers  now  or  hereafter  conferred  on  municipal 
corporations  by  the  general  law  of  the  State. 

Sec.  2.      Enumerated  powers  not  exclusive.  ■  ' 

The  enumeration  of  particular  powers  by  this  Charter  shall  not  be 
held  or  deemed  to  be  exclusive  but,  in  addition  to  the  powers 
enumerated  therein  or  implied  thereby,  or  appropriate  to  the  exercise 
of  such  powers,  it  is  intended  that  the  Town  of  Kernersville  shall 
have,  and  may  exercise,  all  powers  which,  under  the  Constitution  of 
North  Carolina,  it  would  be  competent  for  this  Charter  specifically  to 
enumerate.  All  powers  of  the  Town,  whether  expressed  or  implied, 
shall  be  exercised  in  the  manner  prescribed  by  this  Charter,  or.  if  not 
prescribed  therein,  then  in  the  manner  provided  by  ordinance  or 
resolution  of  the  governing  body  of  the  Town  of  Kernersville. 

Sec.  3.      Corporate  boundaries.  ,       ' 
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Until  changed  in  accordance  with  law.  the  corporate  boundaries 
of  the  Town  of  Kernersville  shall  be  those  in  effect  on  the  date  of 
ratification  of  this  act.  and  shall  be  maintained  in  an  official  file  by  the 
Town  Clerk.  This  file  shall  contain  written  land  description  as  well  as 
a  series  of  maps  which  delineate  the  current  corporate  boundaries. 
This  file  shall  be  accessible  to  the  public  during  normal  business 
hours. 

Sec.  4.  Governing  body:  election;  vacancies:  organization  and 
meetings;  quorum. 

The  governing  body  of  the  Town  of  Kernersville  shall  consist  of  a 
Mayor  and  five  Aldermen,  who  shall  exercise  the  corporate  powers  of 
said  Town,  and  provide  for  the  proper  and  efficient  management  of 
said  Town  in  accordance  with  this  Charter.  They  shall  have  and 
exercise  all  powers  now  or  hereafter  conferred  upon  governing  bodies 
of  municipalities  by  the  general  law  of  the  State  and  that  power  and 
authority  granted  by  this  Charter.  The  election  of  the  Mayor  and 
Aldermen  shall  be  at  large  by  and  from  the  qualified  voters  of  the 
Town  and  shall  be  on  a  staggered  basis  as  follows:  at  the  regular 
municipal  election  to  be  held  in  1989.  the  three  candidates  who 
receive  the  highest  number  of  votes  shall  be  elected  for  four-year 
terms,  while  the  two  candidates  who  receive  the  next  highest  number 
of  votes  shall  be  elected  for  two-year  terms.  The  candidate  for  Mayor 
who  receives  the  most  votes  shall  be  elected  for  a  two-year  term. 
Beginning  at  the  regular  municipal  election  in  1991.  and  every  four 
years  thereafter,  the  Mayor  and  two  members  of  the  Board  of 
Aldermen  shall  be  elected  for  four-year  terms.  Beginning  at  the 
regular  municipal  election  in  1993,  and  every  four  years  thereafter, 
three  members  of  the  Board  of  Aldermen  shall  be  elected  for  four-year 
terms.  Members  of  the  governing  body  shall  be  qualified  electors  of 
the  Town  of  Kernersville.  If  a  vacancy  occurs  in  the  office  of 
Aldermen,  it  shall  be  filled  for  the  remainder  of  the  unexpired  term  by 
a  majority  vote  of  the  remaining  members  of  the  Board  of  Aldermen; 
and,  if  there  be  an  equal  division  of  vote,  then  by  vote  of  the  Mayor. 
If  a  vacancy  occurs  in  the  office  of  Mayor  it  shall  be  filled  for  the 
remainder  of  the  unexpired  term  by  a  majority  vote  of  the  members  of 
the  Board  of  Aldermen.  The  Mayor  and  each  Alderman  shall  receive 
such  compensation  as  the  governing  body  shall  from  time  to  time  fix 
by  ordinance;  provided  that  neither  the  Mayor  nor  any  Alderman  shall 
receive  any  increase  in  compensation  during  the  current  term  for 
which  they  were  elected. 

On  the  first  Tuesday  of  December  following  each  election,  the 
Mayor  and  Board  of  Aldermen  shall  convene  for  the  transaction  of 
business  and  shall  severally  take  oath  in  accordance  with  G.S.  I60A- 
61   and  Chapter   II   of  the  General  Statutes  to  perform  faithfully  the 
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duties  of  their  respective  offices.  At  tlie  December  meeting  eacii  year, 
the  Board  of  Aldermen  shall  choose  one  of  its  members  as  vice 
chairman  who  shall  also  act  as  Mayor  pro  tem.  The  Board  of 
Aldermen  shall  meet  at  such  times  as  may  be  prescribed  by  ordinance 
or  resolution,  but  not  less  frequently  than  once  each  month,  and  may 
adopt  such  rules  and  regulations  as  may  be  deemed  necessary  for  the 
regulation  and  conduct  of  meetings.  Special  meetings  may  be 
convened  in  accordance  with  G.S.  160A-71  of  the  General  Statutes. 
Except  as  provided  for  by  G.S.  143-318.11.  all  meetings  of  the  Board 
of  Aldermen  shall  be  open  to  the  public. 

A  majority  of  the  members  elected  to  the  Board  of  Aldermen 
shall  constitute  a  quorum  to  do  business,  but  a  less  number  may 
adjourn  from  time  to  time  and  compel  the  attendance  of  absent 
members  in  such  manner  and  under  such  penalties  as  may  be 
prescribed  by  ordinance.  The  affirmative  vote  of  a  majority  of  the 
members  of  the  Board  of  Aldermen  shall  be  necessary  to  adopt  any 
ordinance,  except  when  an  ordinance,  or  other  action  having  the  effect 
of  any  ordinance,  is  to  be  voted  on  on  the  date  on  which  it  is 
introduced.  In  accordance  with  G.S.  160A-75.  no  ordinance  nor  any 
action  having  the  effect  of  any  ordinance  may  be  finally  adopted  on  the 
date  on  which  it  is  introduced  except  by  an  affirmative  vote  equal  to  or 
greater  than  two-thirds  of  all  the  actual  membership  of  the  council. 
All  other  matters  to  be  voted  upon  shall  be  by  a  majority  vote  of  the 
members  present.  No  member  shall  be  excused  from  voting  except  on 
matters  involving  the  consideration  of  his  own  official  conduct  or 
when  his  financial  interests  are  involved,  as  set  forth  in  G.S.  14-234. 

Sec.  5.      Ordinances  and  resolutions. 

Ordinances  shall  be  introduced  in  the  Board  of  Aldermen  only  in 
written  or  printed  form.  The  adoption,  amendment,  repeal,  pleading 
and  proving  of  ordinances  shall  be  in  accordance  with  the  applicable 
provisions  of  the  General  Statutes  of  North  Carolina.  The  yeas  and 
nays  shall  be  taken  upon  the  passage  of  all  ordinances  and  resolutions 
and  entered  upon  the  journal  of  the  proceedings  of  the  Board  of 
Aldermen.  The  enacting  clause  of  all  ordinances  shall  be:  "Be  it 
ordained  by  the  Board  of  Aldermen  of  the  Town  of  Kernersville."  All 
ordinances  and  resolutions  shall  take  effect  upon  adoption  unless 
otherwise  provided  therein,  and  shall  be  entered  unto  an  official  book 
of  ordinances  maintained  by  the  Town  Clerk. 

Sec.  6.      Mayor  and  Mayor  pro  tem. 

The  Mayor  shall  be  the  official  head  of  the  Town  and  shall 
preside  at  all  the  meetings  of  the  Board  of  Aldermen.  Where  there  is 
any  equal  division  upon  any  question,  including  the  election  of  officers 
and  the  filling  of  any  vacancy  in  positions  of  Aldermen,  the  Mayor 
shall  determine  the  matter  by  his  vote,  and  he  shall  vote  in  no  other 

839 


CHAPTER  381  Session  Laws  -  1989 

case.  The  Mayor  shall  exercise  such  powers  and  perform  such  duties 
as  are  or  may  be  conferred  and  imposed  upon  him  by  the  General 
Statutes  of  North  Carolina,  by  this  Charter,  and  the  ordinances  of  the 
Town  of  Kernersville.  In  case  of  the  absence  or  disability  of  the 
Mayor,  the  Mayor  pro  tern  shall  act  as  Mayor  during  the  continuance 
of  the  absence  or  disability.  ■     ■  ••  - 

Sec.  7.      Municipal  election. 

Pursuant  to  G.S.  163-279.  the  regular  municipal  election  for 
Mayor  and  members  of  the  Board  of  Aldermen  shall  be  held  on 
Tuesday  after  the  first  Monday  in  November  of  1973,  and  biennially 
thereafter. 

Sec.  8.     Regulation  of  elections. 

All  municipal  elections  shall  be  conducted  in  accordance  with  the 
General  Statutes  of  North  Carolina  relating  to  municipal  elections, 
except  as  otherwise  provided  herein. 

Sec.  9.      Candidate  for  municipal  office. 

Any  qualified  elector  of  the  Town  of  Kernersville  may  file  as  a 
candidate  for  the  offices  of  Mayor  or  Alderman.  The  method  of  filing 
shall  be  as  set  forth  in  G.S.  163-294.2  The  filing  fees  therefore  shall 
be  in  accordance  with  G.S.  163-294.2.  and  shall  be  determined  from 
time  to  time  by  ordinance  of  the  Board  of  Aldermen.  " 

Sec.  10.      Election  of  Mayor  and  Aldermen. 

Every  voter  shall  be  entitled  to  vote  for  one  candidate  for  Mayor 
and  for  a  number  of  candidates  for  the  Board  of  Aldermen  equal  to 
the  number  of  seats  to  be  filed  in  that  election  year.  The  candidate 
who  receives  the  largest  number  of  votes  for  Mayor  shall  be  declared 
elected.  In  a  year  when  two  seats  on  the  Board  of  Aldermen  are  to  be 
filled,  the  two  candidates  who  receive  the  largest  number  of  votes  shall 
be  declared  elected.  In  a  year  when  three  seats  on  the  Board  of 
Aldermen  are  to  be  filled,  the  three  candidates  who  receive  the  largest 
number  of  votes  shall  be  declared  elected. 

Sec.  11.      Oath  of  office. 

Every  officer  of  the  Town  shall,  before  entering  the  duties  of  his 
office,  take  and  subscribe  to  the  following  oath  of  affirmation  to  be 
filed  and  kept  in  the  office  of  the  Town  Clerk: 

"I do  solemnly  swear  (or  affirm)  that  I  will 

support  and  maintain  the  Constitution  and  laws  of  the  United  States, 
and  the  Constitution  and  laws  of  North  Carolina  not  inconsistent 
therewith,  and  that  I  will  faithfully  discharge  the  duties  of  my  office  as 
,  so  help  me  God . " 

Sec.  12.      Form  of  government. 

The  form  of  government  for  the  Town  of  Kernersville  shall  be 
the  "Town  Manager"  form  of  government  as  provided  for  in  G.S. 
160A-147    through    G.S.     160A-152.    except    as    modified    by    this 
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Charter. 

Sec.  13.  Town  Manager;  appointment ,  compensation,  term,  chief 
administrator,  duties. 

The  Board  of  Aldermen,  as  soon  as  practical  after  the  effective 
date  of  this  act.  shall  appoint  an  officer  whose  title  shall  be  the  Town 
Manager,  who  shall  be  the  chief  executive  officer  and  the  head  of  the 
administrative  branch  of  the  Town  government.  The  Town  Manager 
shall  be  chosen  by  the  Board  of  Aldermen  solely  on  the  basis  of  his 
executive  and  administrative  qualifications  with  special  reference  to  his 
actual  experience  in.  or  knowledge  of.  accepted  practice  in  respect  to 
the  duties  of  his  office  as  hereinafter  outlined.  At  the  time  of  his 
appointment  he  need  not  be  a  resident  of  the  Town  or  State,  but 
during  his  tenure  of  office  he  shall  reside  within  the  Town.  No 
person  elected  Mayor  or  to  the  Board  of  Aldermen  shall  be  eligible  for 
appointment  as  Town  Manager.  The  Town  Manager  shall  serve  at  the 
pleasure  of  the  Board  of  Aldermen  and  he  shall  receive  such 
compensation  as  the  Board  shall  fix  by  ordinance.  In  case  of  the 
absence  or  disability  of  the  Manager,  the  Board  may  designate  a 
qualified  administrative  officer  of  the  Town  to  perform  the  duties  of 
the  Manager  during  such  absence  or  disability. 

The  Town  Manager  shall  be  responsible  to  the  Board  of 
Aldermen  for  the  proper  administration  of  all  affairs  of  the  Town.  As 
chief  administrator,  the  Town  Manager  shall  have  the  power  to 
appoint  and  remove  all  officers  and  employees  in  the  administrative 
service  of  the  Town,  except  the  Town  Attorney. 

It  shall  be  the  duty  of  the  Town  Manager  to  supervise  the 
administration  of  the  affairs  of  the  Town,  to  see  that  the  ordinances, 
resolutions  and  regulations  of  the  Board  of  Aldermen  and  the  laws  of 
the  State  are  faithfully  executed;  to  make  such  recommendations  to  the 
Board  of  Aldermen  concerning  the  affairs  of  the  Town  as  he  shall 
deem  expedient;  to  keep  the  Board  of  Aldermen  advised  of  the 
financial  condition  and  the  future  financial  needs  of  the  Town;  attend 
all  meetings  of  the  Board  of  Aldermen  and  prepare  and  submit  to  the 
Board  of  Aldermen  such  reports  as  he  may  deem  expedient  or  as  may 
be  required  of  him  by  the  Board  of  Aldermen;  to  perform  all  other 
duties  as  may  be  required  by  the  Board  of  Aldermen.  The  Town 
Manager  shall  be  the  Budget  Officer,  in  accordance  with  G.S.  159-9. 

Sec.  14.      Town  Attorney. 

The  Board  of  Aldermen  at  their  first  meeting  after  each  election, 
shall  appoint  a  Town  Attorney  who  shall  be  an  Attorney  at  Law 
licensed  to  practice  in  the  State  of  North  Carolina  and  who  need  not 
be  a  resident  of  the  Town  of  Kernersville  at  the  time  of  his 
appointment  or  thereafter.  The  Town  Attorney  shall  be  the  chief  legal 
advisor  of  and  Attorney  for  the  Town  and  he  shall  perform  such  duties 
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as  are  imposed  upon  tlie  ciiief  legal  officers  of  municipalities  by  law 
and  perform  such  other  duties  of  a  legal  nature  as  the  Board  of 
Aldermen  may  require.  He  shall  receive  such  compensation  as  the 
Board  of  Aldermen  may  from  time  to  time  determine. 

Sec.  15.      Town  Clerk. 

The  Town  Clerk  shall  be  appointed  by  the  Town  Manager  and 
shall  be  responsible  to  the  Town  Manager  for  the  performance  of  his 
duties,  it  shall  be  the  duty  of  the  Town  Clerk  to  keep  the  journal  of 
the  meetings  of  the  Board  of  Aldermen  and  to  keep  and  maintain  in  a 
safe  place  all  records  and  documents  pertaining  to  the  affairs  of  the 
Town.  The  Clerk  shall  perform  such  other  duties  as  may  be  required 
by  law  or  as  the  Town  Manager  may  direct. 

Sec.  16.      Town  Tea  Collector.  '    ■■'    "' 

The  Tax  Collector  shall  be  appointed  by  the  Town  Manager  and 
it  shall  be  the  duty  of  the  Tax  Collector  to  collect  all  taxes,  licenses, 
fees  and  other  moneys  belonging  to  the  Town  government,  subject  to 
the  provisions  of  this  Charter  and  ordinances  enacted  thereunder,  and 
he  shall  diligently  comply  with  and  enforce  the  general  laws  of  North 
Carolina  relating  to  the  collection,  sale  and  foreclosure  of  taxes  by 
municipalities.  The  duties  of  the  Tax  Collector  may  be  combined  with 
the  duties  of  some  other  office,  or  may  be  contracted  for  with  the 
County  of  Forsyth  as  the  Board  of  Aldermen  may  from  time  to  time 
decide,  in  which  case  the  current  county  tax  collector  shall  be 
appointed  by  the  Town  Manager  as  the  Tax  Collector  for  the  Town. 

Sec.  17.      Kernersville  Fire  Department  Fire  Chief. 

The  Town  Manager  shall  appoint  the  Chief  of  the  Kernersville 
Fire  Department  who  shall  be  the  commanding  officer  and 
administrator  of  the  said  department. 

Sec.  18.      Police  Chief:  extraterritorial  jurisdiction  of  town  police. 

The  Town  Manager  shall  appoint  the  Chief  of  the  Kernersville 
Police  Department  who  shall  be  the  commanding  officer  and 
administrator  of  the  said  department. 

The  Chief  of  Police  and  all  policemen  of  the  Town  of 
Kernersville  are  hereby  authorized  and  empowered  to  exercise  all  the 
powers  and  authority,  which  they  now  or  may  hereafter  have  within 
the  corporate  limits,  in  all  that  territory  embraced  within  one  mile  in 
all  directions  from  the  present  municipal  limits  of  the  Town,  and  for 
such  distance  from  any  future  extension  of  said  corporate  limits,  in 
accordance  with  G.S.  160A-286  and  G.S.  15A-402. 

Sec.  19.      Custody  of  Town  money. 

All  moneys  received  by  the  Town  for.  or  in  connection  with,  the 
business  of  the  Town  government  shall  be  paid  promptly  into  the 
Town  depository.  Institutions  of  deposit  shall  be  designated  by  the 
Board    of    Aldermen     in     accordance    with    such     regulations    and 
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requirements  as  set  forth  by  tiie  General  Statutes  and  as  deemed  in  the 
best  security  of  such  funds  by  the  Board  of  Aldermen.  All  interest  on 
moneys  belonging  to  the  Town  shall  accrue  to  the  benefit  of  the  Town 
government.  All  moneys  belonging  to  the  Town  government  should 
be  disbursed  bv  the  finance  officer  in  accordance  with  G.S. 
159-25(a)(2). 

Sec.  20.      Issuance  of  bonds. 

The  Town  may  issue  bonds  for  the  purpose  and  in  the  manner 
prescribed  by  the  General  Statutes  for  the  issuance  of  bonds  by 
municipalities. 

Sec.  21.      Purchases  and  coniracis. 

Purchases  of  supplies,  materials  or  equipment  shall  be  as 
prescribed  by  law  in  North  Carolina  applicable  to  municipalities  and 
in  accordance  with  such  ordinances  pursuant  thereto  as  may  be 
adopted  by  the  Board  of  Aldermen.  Contracts  for  Town  improvements 
and  services  shall  be  executed  under  and  in  accordance  with  the 
general  laws  of  North  Carolina  applicable  to  municipalities. 

Sec.  22.      Independent  audit. 

As  soon  as  practical  after  the  close  of  each  fiscal  year,  an 
independent  audit  shall  be  made  of  all  accounts  of  the  Town 
government  by  qualified  public  accountants,  selected  by  the  Board  of 
Aldermen,  who  have  no  personal  interest  directly  or  indirectly  in  the 
financial  affairs  of  the  Town  government  or  of  any  of  its  officers.  The 
results  of  this  audit  shall  be  available  to  any  interested  citizen  and  may 
be  published  if  so  ordered  by  the  Board  of  Aldermen. 

Sec.  23.      Personal  interest. 

Neither  the  Mayor  nor  any  member  of  the  Board  of  Aldermen 
nor  any  officer  or  employee  of  the  Town  shall  have  a  financial 
interest,  direct  or  indirect,  in  any  contract  with  the  Town  or  be 
financially  interested,  directly  or  indirectly,  in  the  sale  to  the  Town  of 
any  land,  materials,  supplies,  or  services,  except  on  behalf  of  the 
Town  as  an  officer  or  employee.  Financial  interest,  for  the  purposes 
of  this  section,  shall  be  as  defined  in  G.S.  14-234.  Any  violation  of 
this  section  with  knowledge,  express  or  implied,  of  the  person  or 
corporation  contracting  with  the  Town,  shall  render  the  contract 
voidable  by  the  Board  of  Aldermen. 

Sec.  24.      Title  to  properties  used  for  certain  purposes. 

In  the  absence  of  any  contracts  with  the  Town  in  relation  to  any 
lands  used  or  occupied  for  the  purposes  of  streets,  sidewalks,  alleys, 
or  other  public  works  of  said  Town  signed  by  the  owner  thereof  or  his 
agent,  it  shall  be  presumed  that  the  said  land  had  been  granted  to  the 
Town  by  the  owner  or  owners  thereof,  and  said  Town  shall  have  good 
right  and  title  thereto,  and  shall  have,  hold  and  enjoy  the  same. 

Sec.  25.      Street  improvements  and  assessments  for  the  cost  thereof. 
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(a)  In  addition  to  the  authority  that  may  now  or  hereafter  be 
granted  by  general  law  to  the  Town  of  Kernersville  for  making  street 
improvements  and  providing  for  the  assessment  of  the  costs  thereof 
against  abutting  property  owners,  the  Board  of  Aldermen  is  authorized 
to  make  street  improvements  to  streets  and  assess  the  cost  thereof  in 
accordance  with  the  requirements  of  this  section. 

(b)  Whenever  a  majority  of  the  owners  owning  a  majority  of  the 
lineal  footage  of  property  abutting  a  street  which  is  not  more  than  six 
blocks  in  length  or  a  maximum  total  distance  of  3,000  linear  feet,  are 
unwilling  or  fail  to  petition  for  a  needed  street  improvement,  the 
Board  of  Aldermen  may  order  such  improvement  without  petition,  and 
may  assess  the  total  cost,  or  any  part  thereof,  less  the  cost  at  street 
intersections,  against  the  abutting  property  owners  at  an  equal  rate  per 
front  foot;  provided,  no  street  improvement  without  petition  shall  be 
ordered  or  undertaken  and  the  cost  thereof  assessed  to  abutting 
property  owners  as  authorized  herein  unless  and  until  the  Board  of 
Aldermen  finds  as  a  fact: 

(1)  That  the  street  improvement  project  does  not  exceed  six 
blocks  in  length  or  a  maximum  total  distance  of  3,000  linear 
feet;  and 

(2)  That  such  street  or  part  thereof  is  unsafe  for  vehicular  traffic 
and    it    is    in    the    best    public    interest    to    make    such 

':  improvement;  or 

;     (3)    That  it  is  in  the  best  public  interest  and  for  the  welfare  of 

the    citizens    of  the   Town    to   connect   two    streets   already 

paved . 

(c)  Street  improvements  authorized  by  this  section  shall  include 
grading,  regrading,  surfacing  or  resurfacing,  widening,  and  the 
construction  or  reconstruction  of  curbs,  gutters  and  street  drainage 
facilities. 

(d)  In  ordering  street  improvements  and  levying  assessments  for 
the  cost  thereof  under  the  authority  granted  by  this  section,  the  Board 
of  Aldermen  shall,  at  all  times,  comply  with  current  State  law 
concerning  assessments  and  street  improvements. 

(e)  The  authority  granted  to  the  Town  of  Kernersville  by  this 
section  shall  not  be  exercised  by  the  Board  of  Aldermen  unless  four  of 
the  five  members  of  the  Board  of  Aldermen  who  are  present  and 
voting  at  a  regular  or  special  meeting  cast  their  vote  in  favor  of  the 
use  of  this  method  for  improving  a  street  or  part  of  a  street  in 
accordance  with  the  requirements  of  this  section. 

Sec.  26.      Repair  of  sidewalks. 

That  the  governing  body  may  require  the  owner  or  lessee  of  the 
land  abutting  upon  sidewalks  to  repair  same  at  such  owner's  or 
lessee's  expense,  and  to  keep  same  in  good  condition;  or  they  may 
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require  the  owners  of  property  to  pave,  at  their  own  expense  the 
sidewalks  immediately  fronting  said  lot.  or  upon  the  failure  ot  the 
owner  after  due  notice  to  so  pave  such  sidewalk,  such  work  may  be 
done  by  the  Town,  and  the  cost  thereof  assessed  against  the  lot 
immediately  against  such  abutting  lot,  collectible  as  and  when  the 
taxes  for  the  next  fiscal  year  are  due  and  collectible. 

Sec.  27.      Subdivision  control  aulhoriiy. 

The  governing  body  of  the  Town  of  Kernersville  is  hereby 
authorized  to  exercise  any  and  all  power  and  authority  that  may  now 
or  hereafter  be  granted  to  municipalities  of  this  State  by  general  law  to 
control  and  regulate  the  platting  and  recording  of  the  subdivisions  of 
land  both  within  and  outside  of  the  corporate  limits  of  the  Town. 

Sec.  28.     Repeal  of  prior  acts. 

(a)  The  following  acts  are  repealed  as  they  apply  to  the  Town  ot 

(1)  Chapter  47,  Session  Laws  of  1963.  except  for  Section  37. 

(2)  Chapter  49.  Session  Laws  of  1965. 

(3)  Chapter  949,  Session  Laws  of  1965.  : 

(4)  Chapter  132,  Session  Laws  of  1967. 

(5)  Chapter  655,  Session  Laws  of  1969. 

(6)  Chapter  963.  Session  Laws  of  1969,  except  for  Section  8. 

(b)  This  act  does  not  repeal  the  following  acts  as  they  apply  to  the 
Town  of  Kernersville: 

(1)  Chapter  501.  Session  Laws  of  1971. 

(2)  Chapter  1 106.  Session  Laws  of  1979. 

(3)  Chapter  54.  Session  Laws  of  1987. 

(4)  Chapter  920,  Session  Laws  of  1987. 

(5)  Chapter  382,  Session  Laws  of  1967,  as  amended  by  Chapter 
274.  Session  Laws  of  1969. 

Sec.  29.      Saving  clause. 

If  any  part  of  this  Charter  shall  be  declared  invalid  by  a  court  ot 
competent  jurisdiction,  such  judgment  shall  not  invalidate  the 
remainder  of  the  Charter.  The  provisions  of  this  Charter  shall 
supersede  all  laws  and  ordinances  not  consistent  herewith,  msofar  as 
the  Town  of  Kernersville  is  affected  thereby. 

Sec.  30.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  482  CHAPTER  382 

AN  ACT  TO  ALLOW  THE  CITY  OF  NEW  BERN  AND  THE 
TOWN  OF  TRENT  WOODS  TO  APPROVE  CERTAIN 
SATELLITE  ANNEXATIONS. 
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The  General  Assembly  of  North  Carolina  enacts:  '      •  "! 

Section  1.      G.S.  160A-58.l(b)  reads  as  rewritten: 
'     "(b)  A  noncontiguous  area  proposed  for  annexation  must  meet  all  of 
the  following  standards: 

(1)  The  nearest  point  on  the  proposed  satellite  corporate  limits 
must  be  not  more  than  three  miles  from  the  primary 
corporate  limits  of  the  annexing  city. 

(2)  No  point  on  the  proposed  satellite  corporate  limits  may  be 
closer  to  the  primary  corporate  limits  of  another  city  than  to 
the  primary  corporate  limits  of  the  annexing  city,  unless  that 
other  city  consents  to  the  annexation  by  ordinance  adopted 
prior  to  the  adoption  of  the  annexation  ordinance.  Such 
consent  ordinance  shall  expire  one  year  after  its  adoption 
unless  the  annexation  ordinance  is  adopted  prior  to  the 
expiration. 

(3)  The  area  must  be  so  situated  that  the  annexing  city  will  be 
able  to  provide  the  same  services  within  the  proposed 
satellite  corporate  limits  that  it  provides  within  its  primary 
corporate  limits. 

(4)  If  the  area  proposed  for  annexation,  or  any  portion  thereof, 
is  a  subdivision  as  defined  in  G.S.  I60A-376,  all  of  the 
subdivision  must  be  included. 

(5)  The  area  within  the  proposed  satellite  corporate  limits,  when 
added  to  the  area  within  all  other  satellite  corporate  limits, 
may  not  exceed  ten  percent  (10%)  of  the  area  within  the 
primary  corporate  limits  of  the  annexing  city." 

Sec.  2.  This  act  applies  only  to  the  City  of  New  Bern  and  the 
Town  of  Trent  Woods. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  507  CHAPTER  383 

AN    ACT   TO   AUTHORIZE   THE   CITY   OF   GREENSBORO   TO 
ADOPT  AN  ADMISSIONS  LEVY. 

The  General  Assembly  of  North  Carolina  eiiacts:       '  '   ■" 

Section  1.  Admissions  fee.  (a)  Authorization  and  scope. 
Notwithstanding  the  provisions  of  G.S.  105-37. 1(b).  the  Greensboro 
City  Council  may.  by  resolution,  levy  an  admissions  fee  on  every 
person,  firm,  or  corporation  offering  or  managing  any  form  of 
entertainment,  amusement,  or  athletic  or  commercial  event  for  which 
an  admission  is  charged  and  which  is  presented  in  the  city  in  a  facility 
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owned  by  the  city  having  more  than  10.000  fixed  seats.  The  fee  shall 
be  at  a  rate  of  not  more  than  one  dollar  ($1 .00)  per  seat  or  admission 
sold.    This  fee  is  in  addition  to  any  State  or  local  tax. 

(b)  Collection.  Every  person,  firm,  or  corporation  selling 
admissions  taxable  under  this  section  shall,  on  and  after  the  effective 
date  of  the  levy,  collect  the  fee.  This  fee  shall  be  collected  at  the 
same  time  as  the  charge  for  furnishing  a  taxable  admission  and  shall 
be  paid  by  the  purchaser  to  the  seller  of  the  admission  as  trustee  for 
and  on  account  of  the  city.  The  fee  shall  be  stated  and  charged 
separately  from  the  sales  price  and  shall  be  added  to  the  admissions 
price  and  passed  on  to  the  purchaser  instead  of  being  borne  by  the 
seller. 

(c)  Administration.  The  city  shall  administer  a  fee  levied  under 
this  section.  A  fee  levied  and  collected  under  this  section  is  due  and 
payable  to  the  city  tax  collector  on  or  before  the  1 5th  day  of  the  month 
following  the  month  in  which  the  fee  is  collected.  Every  person, 
firm,  or  corporation  liable  for  the  fee  shall,  on  or  before  the  15th  day 
of  each  month,  prepare  and  render  a  return  on  a  form  prescribed  by 
the  city.  The  return  shall  state  the  total  number  of  admissions  subject 
to  the  fee  that  were  sold  in  the  preceding  month. 

A  return  filed  with  the  city  tax  collector  under  this  section  is  not 
a  public  record  as  defined  by  G.S.  132-1  and  may  not  be  disclosed 
except  as  required  by  law. 

(d)  Penalties.  A  person,  firm,  or  corporation  who  fails  or 
refuses  to  file  the  return  required  by  this  section  shall  pay  a  penalty  of 
ten  dollars  ($10.00)  for  each  day's  omission.  In  case  of  failure  or 
refusal  to  file  the  return  or  pay  the  fee  for  a  period  of  30  days  after 
the  time  required  for  filing  the  return  or  for  paying  the  fee.  there  shall 
be  an  additional  fee.  as  a  penalty,  of  five  percent  (5%)  of  the  fee  due 
in  addition  to  any  other  penalty,  with  an  additional  fee  of  five  percent 
(5%)  for  each  additional  month  or  fraction  thereof  until  the  fee  is 
paid.  The  city  council  may,  for  good  cause  shown,  compromise  or 
forgive  the  penalties  imposed  by  this  subsection. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  a  fee 
imposed  under  this  section  or  who  willfully  fails  to  pay  the  fee  or 
make  and  file  a  return  shall,  in  addition  to  all  other  penalties  provided 
by  law,  be  guilty  of  a  misdemeanor. 

(e)  Distribution  and  use  of  fee  revenue.  The  City  of  Greensboro 
may  use  the  net  proceeds  of  the  admissions  fee  only: 

(1)  To  reduce  any  bonded  indebtedness  incurred  by  the  city  to 
construct  or  improve  a  facility  for  entertainment  that  has 
more  than  10.000  fixed  seats. 

(2)  To  make  capital  improvements  to  any  such  facility  owned  by 
the  city. 
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If  all  of  the  net  proceeds  of  the  admissions  fee  are  not  needed  for 
these  purposes,  the  excess  may  be  used  only  for  maintenance, 
equipment,  or  other  expenses  related  to  any  such  facility  owned  by  the 
city.  As  used  in  this  subsection,  "net  proceeds"  means  gross  proceeds 
less  the  cost  to  the  city  of  administering  and  collecting  the  fee,  as 
determined  by  the  tax  collector. 

(f)  Effective  date  of  le\7.  A  fee  levied  under  this  section  shall 
become  effective  on  the  date  specified  in  the  resolution  levying  the  fee. 
That  date  must  be  the  first  day  of  a  calendar  month,  however,  and 
may  not  be  earlier  than  the  first  day  of  the  second  month  after  the  date 
the  resolution  is  adopted. 

(g)  Repeal.  A  fee  levied  under  this  section  may  be  repealed  by  a 
resolution  adopted  by  the  Greensboro  City  Council.  Repeal  of  a  fee 
levied  under  this  section  shall  become  effective  on  the  first  day  of  a 
month  and  may  not  become  effective  until  the  end  of  the  fiscal  year  in 
which  the  repeal  resolution  was  adopted.  Repeal  of  a  fee  levied  under 
this  section  does  not  affect  a  liability  for  a  fee  that  was  attached  before 
the  effective  date  of  the  repeal,  nor  does  it  affect  a  right  to  a  refund  of 
a  fee  that  accrued  before  the  effective  date  of  the  repeal.   '  ■   ' 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989.  - 

H.B.  568  CHAPTER  384 

AN  ACT  TO  REMOVE  CERTAIN  LAND  IN  THE  HEMLOCK 
BLUFFS  NATURAL  AREA  FROM  THE  STATE  NATURE  AND 
HISTORIC  PRESERVE  AND  TO  BEGIN  THE  PROCESS  OF 
EXCHANGE  WITH  THE  TOWN  OF  CARY  FOR  OTHER  LAND 
MORE  CRITICAL  TO  THE  PROTECTION  OF  THE  BLUFFS. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  I.      Article  25B  of  Chapter  143  of  the  General  Statutes 
is  amended  by  adding  the  following  new  section  to  read: 
"§    143-260.  IOC.   Removal  of  land  in  Hemlock  Bluffs  from  the  Stale 
Nature  and  Historic  Preserve. 

Notwithstanding  the  provisions  of  G.S.  143-260.10(1),  the  tract 
identified  as  a  portion  of  the  property  legally  described  in  Deed  Book 
3135,  Page  937.  Wake  County  Registry,  containing  14.4  acres,  as 
shown  on  a  survey  prepared  by  A.  Roger  Barnes  (RLS)  and  entitled 
'Proposed  Exchange  of  14.4  Acres  From  the  State  of  North  Carolina 
to  the  Town  of  Cary,'  dated  August  19.  1988,  is  removed  from  the 
State  Nature  and  Historic  Preserve. 

The  State  of  North  Carolina  may  only  exchange  this  land  for  other 
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land  to  expand  Hemlock  Bluffs  Natural  Area  or  sell  the  land  and  use 
the  proceeds  for  that  purpose.  The  State  of  North  Carolina  may  not 
otherwise  sell  or  exchange  this  land. 

The  removal  of  the  portion  of  Hemlock  Bluffs  under  this  section 
achieves  the  requirements  and  purposes  of  Article  2C  of  Chapter  113 
of  the  General  Statutes  and  constitutes  a  deletion  from  the  State  Parks 
System  as  required  by  G.S.  113-44.14." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  578  CHAPTER  385 

AN     ACT     TO     REPEAL     ARCHAIC     PROVISIONS     OF     THE 
TEACHER  CERTIFICATION  LAWS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1  15C-284  reads  as  rewritten: 
"  §  I I5C-284.    Method  of  selection  and  requirements. 

(a)  Principals  and  supervisors  shall  be  elected  by  the  local  boards 
of  education  upon  the  recommendation  of  the  superintendent,  in 
accordance  with  the  provisions  of  G.S.  1 15C-276(j). 

(b)  In  the  city  administrative  units,  principals  shall  be  elected  by 
the  board  of  education  of  such  administrative  unit  upon  the 
recommendation  of  the  superintendent  of  city  schools. 

(c)  The  State  Board  of  Education  shall  have  entire  control  of 
certifying  all  applicants  for  supervisory  and  professional  positions  in 
all  public  elementary  and  high  schools  of  North  Carolina:  and  it  shall 
prescribe  the  rules  and  regulations  for  the  renewal  and  extension  of  all 
certificates,  and  shall  determine  and  fix  the  salary  for  each  grade  and 
type  of  certificate  which  it  authorizes.  Provided,  that  the  State  Board 
of  Education  shall  require  each  applicant  for  an  initial  certificate  or 
graduate  certificate  to  demonstrate  his  academic  and  professional 
preparation  by  achieving  a  prescribed  minimum  score  at  least 
equivalent  to  that  required  by  the  Board  on  November  30.  1972.  on  a 
standard  examination  appropriate  and  adequate  for  that  purpose: 
Provided,  further,  that  in  the  event  the  Board  shall  specify  the 
National  Teachers  Examination  for  this  purpose,  the  required 
minimum  score  shall  not  be  lower  than  that  which  the  Board  required 
on  November  30.  1972. 

(d)  No  certificate  issued  by  the  Board  shall  be  valid  until  approved 
and  signed  by  the  superintendent  of  the  local  school  administrative 
unit  in  which  the  holder  of  said  certificate  resides,  or  contracts  to 
teach;    and   the   certificate   when    so   approved    shall   be  of  statewide 
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validity.  Should  any  superintendent  refuse  to  approve  and  sign  any 
such  certificate,  he  shall  notify  the  State  Board  of  Education  and  state 
in  writing  the  reasons  for  such  refusal.  The  said  Board  shall  have  the 
right,  upon  appeal  by  the  holder  of  said  certificate,  to  review  and 
investigate  and  finally  determine  the  matter. 

(dl)  It  is  the  policy  of  the  State  of  North  Carolina  that,  subsequent 
to  the  adoption  of  a  system  of  classroom  teacher  differentiation  and 
prerequisites  to  candidacy  for  principal,  a  classroom  teacher  must  have 
attained  at  least  the  second  level  of  differentiation,  have  at  least  four 
years  of  classroom  teaching  experience,  and  possess,  at  least,  a 
Masters  Degree  in  Education  Administration.  This  subsection  shall 
not  apply  to  educational  personnel  certified  as  of  July  I.  1984. 

(e)  It  shall  be  unlawful  for  any  board  of  education  to  employ  or 
keep  in  service  any  principal  or  supervisor  who  neither  holds  nor  is 
qualified  to  hold  a  certificate  in  compliance  with  the  provision  of  the 
law  or  in  accordance  with  the  regulations  of  the  State  Board  of 
Education. 

(f)  The  allotment  of  classified  principals  shall  be  one  principal  for 
each  duly  constituted  school  with  seven  or  more  state-allotted  teachers 
and  shall  be  included  in  the  calculation  of  the  allotment  of  general 
teachers  set  out  in  G.S.  1 15C-301(b)(i). 

(g)  Local  boards  of  education  shall  have  authority  to  employ 
supervisors  in  addition  to  those  that  may  be  furnished  by  the  State 
when,  in  the  discretion  of  the  board  of  education,  the  schools  of  the 
local  school  administrative  unit  can  thereby  be  more  efficiently  and 
more  economically  operated  and  when  funds  for  the  same  are  provided 
in  the  current  expense  fund  budget.  The  duties  of  such  supervisors 
shall  be  assigned  by  the  superintendent  with  the  approval  of  the  board 
of  education. 

(h)  All  principals  and  supervisors  employed  in  the  public  schools 
of  the  State  or  in  schools  receiving  public  funds,  shall  be  required 
either  to  hold  or  be  qualified  to  hold  a  certificate  in  compliance  with 
the  provision  of  the  law  or  in  accordance  with  the  regulations  of  the 
State  Board  of  Education:  Provided,  that  nothing  herein  shall  prevent 
the  employment  of  temporary  personnel  under  such  rules  as  the  State 
Board  of  Education  may  prescribe." 

Sec.  2.     G.S.  11 5C-297  is  repealed. 

Sec.  3.     G.S.  1 15C-3 15  reads  as  rewritten: 
"  §  /  I5C-3I5.    Hiring  of  school  personnel. 

(a)  Janitors  and  Maids.  —  In  the  city  administrative  units,  janitors 
and  maids  shall  be  appointed  by  the  board  of  education  of  such  local 
school  administrative  unit  upon  the  recommendation  of  the 
superintendent. 

(b)  Election  by  Local  Boards.  --  School  personnel  shall  be  elected 
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by  the  local  board  of  education  upon  the  recommendation  of  the 
superintendent,  in  accordance  with  the  provisions  of  G.S. 
115C-276G). 

It  is  the  policy  of  the  State  of  North  Carolina  to  encourage  and 
provide  for  the  most  efficient  and  cost-effective  method  of  meeting  the 
needs  of  local  school  administrative  units  for  noncertified  support 
personnel.  To  this  end.  the  State  Board  of  Education  shall 
recommend  to  the  General  Assembly  by  November  1,  1984.  a  system 
using  factors  and  formulas  to  determine  the  total  number  of 
noncertified  support  personnel  allotted  to  local  school  administrative 
units.  The  recommended  system  for  allotting  noncertified  support 
personnel  shall  include  the  proposed  State's  funding  obligation  for 
these  positions  and  shall  be  developed  in  consultation  with 
school-based  support  personnel  or  their  representatives. 

(c)  Prerequisites  for  Employment.  --  All  professional  personnel 
employed  in  the  public  schools  of  the  State  or  in  schools  receiving 
public  funds  shall  be  required  either  to  hold  or  be  qualified  to  hold  a 
certificate  in  compliance  with  the  provision  of  the  law  or  in 
accordance  with  the  regulations  of  the  State  Board  of  Education: 
Provided,  that  nothing  herein  shall  prevent  the  employment  of 
temporary  personnel  under  such  rules  as  the  State  Board  of  Education 
may  prescribe. 

(d)  Certification  for  Professional  Positions.  —  The  State  Board  of 
Education  shall  have  entire  control  of  certifying  all  applicants  for 
professional  positions  in  all  public  elementary  and  high  schools  of 
North  Carolina;  and  it  shall  prescribe  the  rules  and  regulations  for  the 
renewal  and  extension  of  all  certificates  and  shall  determine  and  fix 
the  salary  for  each  grade  and  type  of  certificate  which  it  authorizes: 
Provided,  that  the  State  Board  of  Education  shall  require  each 
applicant  for  an  initial  certificate  or  graduate  certificate  to  demonstrate 
his  or  her  academic  and  professional  preparation  by  achieving  a 
prescribed  minimum  score  at  least  equivalent  to  that  required  by  the 
Board  on  November  30.  1972.  on  a  standard  examination  appropriate 
and  adequate  for  that  purpose:  Provided,  further,  that  in  the  event  the 
Board  shall  specify  the  National  Teachers  Examination  for  this 
purpose,  the  required  minimum  score  shall  not  be  lower  than  that 
which  the  Board  required  on  November  30.  1972. 

(e)  Local  Approval  of  Certificate  Required. — -  No  certificate  issued 
by  the — Board — ^Jmll — be — vaii^ — ufttU — approved — and — signed — by  the 
superintendent  of  the  administrative  unit  in  which  the  holder  of  said 
certificate  resides,  or  contracts  to  teach,  and  the  certificate  when  so 
approved — shall  be  of  statewide  va^idit^^ — Should  anv  superintendent 
refuse  to  approve  and  sign  any  such  certificate,  he  shall  notif)f  the 
State  Board  of  Education  and  state  in  writing  the  reasons  for  such 
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refusal.  The  said  Board  shall  have  the  right,  upon  appeal  by  the 
holder — of  said — certificate, — to — review — attd — investigate — aod — finally 
determine  the  matter. 

(f)  Employing  Persons  Not  Holding  Nor  Qualified  to  Hold 
Certificate.  —  It  shall  be  unlawful  for  any  board  of  education  to 
employ  or  keep  in  service  any  professional  person  who  neither  holds 
nor  is  qualified  to  hold  a  certificate  in  compliance  with  the  provisions 
of  the  law  or  in  accordance  with  the  regulations  of  the  State  Board  of 
Education."  .  . 

Sec.  4.     This  act  is  effective  upon  ratification 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  579  CHAPTER  386 

AN  ACT  TO  CHANGE  THE  CALENDAR  YEAR  FOR  THE 
ACCUMULATION  OF  ANNUAL  LEAVE  BY  PUBLIC  SCHOOL 
EMPLOYEES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1 15C-285(a)(2)  reads  as  rewritten: 

"(2)  Supervisors  and  classified  principals  paid  on  an  hourly  or 
other  basis  whether  paid  from  State  or  from  local  funds  may 
accumulate  annual  vacation  leave  days  as  follows:  annual  leave  may 
be  accumulated  without  any  applicable  maximum  until  December  31 
June  30  of  each  year.  On  December  31  June  30  of  each  year,  any 
supervisor  or  principals  with  more  than  30  days  of  accumulated  leave 
shall  have  the  excess  accumulation  cancelled  so  that  only  30  days  are 
carried  forward  to  January  July  1  of  the  -ft«^  same  year.  All  vacation 
leave  taken  by  the  employee  will  be  upon  the  authorization  of  his 
immediate  supervisor  and  under  policies  established  by  the  local  board 
of  education.  An  employee  shall  be  paid  in  a  lump  sum  for 
accumulated  annual  leave  not  to  exceed  a  maximum  of  240  hours 
when  separated  from  service  due  to  resignation,  dismissal,  reduction 
in  force,  death,  or  service  retirement.  If  the  last  day  of  terminal  leave 
falls  on  the  last  workday  in  the  month,  payment  shall  be  made  for  the 
remaining  nonworkdays  in  that  month.  Employees  retiring  on 
disability  retirement  may  exhaust  annual  leave  rather  than  be  paid  in  a 
lump  sum.  The  provisions  of  this  subdivision  shall  be  accomplished 
without  additional  State  and  local  funds  being  appropriated  for  this 
purpose.  The  State  Board  of  Education  shall  adopt  rules  and 
regulations  for  the  administration  of  this  subdivision." 
Sec.  2.     G.S.  1 15C-302(a)(3)  leads  as  rewritten: 

"(3)    Notwithstanding  any  provisions  of  this  section  to  the  contrary 
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no  person  shall  be  entitled  to  pay  for  any  vacation  day  not  earned  by 
that  person.  The  first  10  days  of  annual  vacation  leave  earned  by  a 
teacher  during  any  fiscal  year  period  shall  be  scheduled  to  be  used  in 
the  school  calendar  adopted  by  the  respective  local  boards  of 
education.  Vacation  days  shall  not  be  used  for  extending  the  term  of 
employment  of  individuals.  Teachers  may  accumulate  annual  vacation 
leave  days  as  follows:  annual  leave  may  be  accumulated  without  any 
applicable  maximum  until  December  31  June  30  of  each  year.  On 
December  31  June  30  of  each  year,  any  teachers  with  more  than  30 
days  of  accumulated  leave  shall  have  the  excess  accumulation 
cancelled  so  that  only  30  days  are  carried  forward  to  January  July  1  of 
the  4i#*t  same  year.  All  vacation  leave  taken  by  the  teacher  will  be 
upon  the  authorization  of  his  immediate  supervisor  and  under  policies 
established  by  the  local  board  of  education.  An  employee  shall  be 
paid  in  a  lump  sum  for  accumulated  annual  leave  not  to  exceed  a 
maximum  of  240  hours  when  separated  from  service  due  to 
resignation,  dismissal,  reduction  in  force,  death,  or  service  retirement. 
If  the  last  day  of  terminal  leave  falls  on  the  last  workday  in  the  month, 
payment  shall  be  made  for  the  remaining  nonworkdays  in  that  month. 
Employees  retiring  on  disability  retirement  may  exhaust  annual  leave 
rather  than  be  paid  in  a  lump  sum.  The  provisions  of  this  subdivision 
shall  be  accomplished  without  additional  State  and  local  funds  being 
appropriated  for  this  purpose.  The  State  Board  of  Education  shall 
adopt  rules  and  regulations  for  the  administration  of  this  subdivision." 
Sec.  3.  G.S.  1 15C-316(a)(3)  reads  as  rewritten: 
"(3)  Notwithstanding  any  provisions  of  this  section  to  the  contrary 
no  person  shall  be  entitled  to  pay  for  any  vacation  day  not  earned  by 
that  person.  The  first  10  days  of  annual  leave  earned  by  a  10-  or 
11-month  employee  during  any  fiscal  year  period  shall  be  scheduled  to 
be  used  in  the  school  calendar  adopted  by  the  respective  local  boards 
of  education.  Vacation  days  shall  not  be  used  for  extending  the  term 
of  employment  of  individuals.  Ten-  or  11 -month  employees  may 
accumulate  annual  vacation  leave  days  as  follows:  annual  leave  may 
be  accumulated  without  any  applicable  maximum  until  December  31 
June  30  of  each  year.  On  December  31  June  30  of  each  year,  any  of 
these  employees  with  more  than  30  days  of  accumulated  leave  shall 
have  the  excess  accumulation  cancelled  so  that  only  30  days  are 
carried  forward  to  January  July  1  of  the  *e^  same  year.  All  vacation 
leave  taken  by  these  employees  will  be  upon  the  authorization  of  their 
immediate  supervisor  and  under  policies  established  by  the  local  board 
of  education.  An  employee  shall  be  paid  in  a  lump  sum  for 
accumulated  annual  leave  not  to  exceed  a  maximum  of  240  hours 
when  separated  from  service  due  to  resignation,  dismissal,  reduction 
in  force,  death  or  service  retirement.    If  the  last  day  of  terminal  leave 
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falls  on  the  last  workday  in  the  month,  payment  shall  be  made  for  the 
remaining  nonworkdays  in  that  month.  Employees  retiring  on 
disability  retirement  may  exhaust  annual  leave  rather  than  be  paid  in  a 
lump  sum.  The  provisions  of  this  subdivision  shall  be  accomplished 
without  additional  State  and  local  funds  being  appropriated  for  this 
purpose.  The  State  Board  of  Education  shall  adopt  rules  and 
regulations  for  the  administration  of  this  subdivision." 

Sec.  4.     This  act  shall  become  effective  July  I,  1989.  " 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  592  CHAPTER  387 

AN    ACT    TO    EXTEND    THE    CORPORATE    LIMITS    OF    THE 
TOWN  OF  RUTHERFORD  COLLEGE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The   corporate    limits   of  the   Town   of  Rutherford 
College  are  extended  to  include  the  following  described  property: 

"Beginning  at  a  lot  owned  by  Edgar  and  Kathleen  Berry  on  the 
northwest  quadrant  of  the  Rutherford  College  interchange  with 
Interstate  40.  Beginning  point  being  the  southwest  corner  of  said 
property  which  is  277  feet  west  of  SR  1001  and  Interstate  40:  thence, 
with  the  northern  right-of-way  of  Interstate  40  along  the  southern  lot 
line  of  Lot  I  of  Block  1  as  referenced  on  Map  No.  L-12  Burke 
County  Tax  Map  450  feet  west;  thence,  with  Lot  8  Block  1  150  feet 
west;  thence  with  Lot  8  Block  1  342  feet  west;  thence,  with  Lot  8 
Block  1  306.17  feet  west;  thence,  with  Lot  9  Block  I  284.66  feet  west 
all  being  along  the  northern  right-of-way  of  Interstate  40;  thence,  with 
the  northern  right-of-way  of  Interstate  40  approximately  1.025  feet  to  a 
point  along  the  Interstate  40  right-of-way;  thence,  south  cross  the 
Interstate  40  right-of-way  a  distance  250  feet  to  the  northwest  corner 
of  Lot  4  Block  1  as  referenced  on  Book  No.  97  Page  26  of  the  Burke 
County  Map;  thence,  from  said  corner  with  the  southern  right-of-way 
of  Interstate  40  and  the  northern  property  line  of  said  lot  a  distance  of 
444  feet  to  the  northwest  corner  of  Lot  2  Block  1  of  above  referenced 
map;  thence.  250  feet  with  Lot  2  to  the  northwest  corner  of  Lot  IL 
Block  I  and;  thence,  a  distance  of  1.315  feet  along  the  southern  right- 
of-way  of  Interstate  40  the  northern  property  line  of  above  referenced 
lot  to  the  intersecting  rights-of-way  of  Interstate  40  and  SR  1001; 
thence,  across  SR  1001  a  distance  of  60  feet  to  the  eastern  right-of- 
way  of  SR  1001  and  the  western  lot  line  of  Lot  I  Block  2  as 
referenced  on  Book  97  Page  26  Burke  County  Tax  Map;  and  thence, 
with  said  lot  line  330  feet  to  the  northwest  corner  of  Lot  4  Block  2; 
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thence  with  the  southern  right-of-way  of  Interstate  40  and  the  nonhem 
lot  line  of  above  referenced  lot  a  distance  of  330  feeUo  Lot  5  Block  2 
of  above  referenced  map:  and  thence,  a  distance  of  360  feet  w  th  the 
northern  lot  line  of  Lot  5  and  the  southern  right-of-way  of  Interstate 
40  to  the  northeast  corner  of  said  lot:  thence,  north  across  the  right- 
of-wav  of  SR  1749  a  distance  of  60  feet  to  the  northern  nght-of-wayot 
SR  1749  and  the  southern  right-of-way  of  Interstate  40;  thence  with 
the  southern  right-of-way  of  Interstate  40  and  the  northern  property 
line  of  Lot  14  Block  2  as  referenced  on  Book  97  P^f^  ^  of  the  Bu  ke 
County  Tax  Map  and  thence  with  said  property  line  199  feet,  355  teet 
and  500  feet  respectively  following  the  lot  line  and  southern  right-of- 
way  of  Interstate  40  to  the  northwest  corner  of  Lot   17  Bocr  2  as 
referenced   above;   thence,   with   the   northern   lot  ^''^.f'^\f^^'^ 
referenced  lot  308  feet  to  the  northeast  corner  of  said  lot,  thence 
north  across  Interstate  40  a  distance  of  250  feet  to  the  nor  he.  n  iight- 
of-way  of  Interstate  40  and  the  southeast  corner  of  a  lot  owned  by 
Edgar  and  Kathleen  Berry  said  corner  being  a  common  point  of  said 
lot    Interstate  40  right-of-way  and  boundary  point  for  the  Town  ot 
Rutherford   College;    thence,    with   the   southern    most   boundary   the 
Town    of    Rutherford    College    and    the    northern    right-of-way    of 
Interstate  40  being  a  common  line  back  to  the  point  of  beginning. 
Sec.  2.     This  act  is  effective  upon  ratification.  ^  ^    .  .      . 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989.  v  ' 

H.B.  601  CHAPTER  388 

AN  ACT  TO  AMEND  THE  PROVISIONS  FOR  DIAGNOSIS  AND 
EVALUATION  OF  CHILDREN  WITH  SPECIAL  NEEDS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  II 5C-1 13  reads  as  rewritten: 
"§     U5C-U3.     Diagnosis    and    evaluation:    individualized    education 

^'^a^Before  taking  any  action  described  in  subsection  (b),  below, 
each  local  educational  agency  shall  cause  a  multi-discipl.nary 
diagnosis  and  evaluation  to  be  made  of  the  child.  The  State  Board  of 
Education  shall  establish  special,  simplified  procedures  for  the 
diagnosis  and  evaluation  of  the  pregnant  child,  which  procedures  shall 
focSs  on  the  particular  needs  of  the  pregnant  child  and  shall  exclude 
those  procedures  which  are  not  pertinent  to  the  pregnant.  The  local 
educational  agency  shall  use  the  diagnosis  and  evaluation  to  determine 
if  the  child  has  special  needs,  diagnose  and  evaluate  those  needs, 
propose  special  education  programs  to  meet  those  needs,  and  provide 
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or  arrange  to  provide  such  programs.  A  multi-disciplinary  diagnosis 
and  evaluation  is  one  which  includes,  without  limitation,  medical  (if 
necessary),  psychological  (if  necessary)  and  educational  assessments 
and  recommendations;  such  an  evaluation  may  include  any  other 
assessments  as  the  Board  may.  by  rule  or  regulation,  require. 

All  testing  and  evaluation  materials  and  procedures  utilized  for  the 
purposes  of  evaluation  and  placement  of  children  with  special  needs 
will  be  selected  and  administered  so  as  not  to  be  racially  or  culturally 
discriminatory.  Such  materials  or  procedures  shall  be  provided  and 
administered  in  the  child's  native  language  or  mode  of 
communication,  unless  it  clearly  is  not  feasible  to  do  so,  and  no  single 
procedure  shall  be  the  sole  criterion  for  determining  an  appropriate 
educational  program  for  a  child. 

(b)  An  initial  multi-disciplinary  diagnosis  and  evaluation  based  on 
rules  developed  by  the  Board  shall  be  made  before  any  such  child  is 
placed  in  a  special  education  program,  removed  from  such  a  program 
and  placed  in  a  regular  school  program,  transferred  from  one  type  of 
special  education  program  to  another,  removed  from  a  school  program 
for  placement  in  a  nonschool  program,  or  otherwise  tracked, 
classified,  or  treated  as  a  child  with  special  needs. 

(c)  Referral  of  any  child  shall  be  in  writing,  signed  by  the  person 
requesting  diagnosis  and  evaluation,  setting  forth  the  reasons  for  the 
request;  it  shall  be  sent  or  delivered  to  one  of  the  following:  the 
child's  teacher,  the  principal  of  the  school  to  which  the  child  is.  has 
been  or  will  be  assigned,  -aftd-  or  the  superintendent  or  other  chief 
executive  officer  of  the  affected  local  educational  agency,  agency  or  his 
designee.  The  local  educational  agency  shall  send  a  written  notice  to 
the  parent  or  guardian  describing  the  evaluation  procedure  to  be 
followed  and  requesting  consent  for  the  evaluation.  If  the  parents  or 
guardian  consent,  the  diagnosis  and  evaluation  may  be  undertaken;  if 
they  do  not,  the  local  educational  agency  may  obtain  a  due  process 
hearing  pursuant  to  G.S.  115C-116  on  the  failure  of  the  parent  or 
guardian  to  consent. 

Within  30  days  of  such  referral  ^  the  local  educational  agency  shall 
send  a  written — notice  to  the  parents  or  guardian  describing  the 
evaluation  procedure  to  be  followed  and  requesting  consent  for  the 
evaluation. — If  the  parents  or  guardian  consent, — the  diagnosis — awd 
evaluation  may  be  undertaken;  if  they  do  not.  the  local  educational 
agency  may  obtain  a  due  process  hearing  on  the  failure  of  the  parent 
to  consent  under  G.S.  1 15C-1 16. 

The  local  educational  agency  shall  provide  or  cause  to  be  provided 
provided,  as  soon  as  possible  after  receiving  consent  for  evaluation,  a 
diagnosis  and  evaluation  appropriate  to  the  needs  of  the  child  within 
30   calendar    days — after    sending   the    notice    unless    the   parents    or 
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guardian  have  objected  to  such  evaluation.  At — the — ©ttd — of  such 
diagnosis  and  If  at  the  conclusion  of  the  evaluation,  the  child  is 
determined  to  be  a  child  with  special  needs,  the  local  educational 
agency  shall  offer  a  proposal  for  an  educational  program  appropriate 
4© — the — child's — needs,  within  30  calendar  days  convene  an 
individualized  education  program  committee.  The  purpose  of  the 
meeting  shall  be  to  propose  the  special  education  and  related  services 
for  the  child.  An  interpretation  of  the  multi-disciplinary  diagnosis  and 
evaluation  will  be  made  to  the  parent  or  guardian  during  the  meeting. 
The  proposal  If  this  proposal  calls  for  a  special  educational  program, 
■U  shall  set  forth  the  specific  benefits  expected  from  such  a  program,  a 
method  for  monitoring  the  benefits,  and  a  statement  regarding 
conditions  which  will  be  considered  indicative  of  the  child's  readiness 
for  participation  in  regular  classes. 

After  an  initial  referral  is  made,  the  provision  of  special  education 
and  related  services  shall  be  implemented  within  90  calendar  days  to 
eligible  students,  unless  the  parents  or  guardian  refuse  to  consent  to 
evaluation  or  placement  or  the  parent  or  local  educational  agency 
requests  a  due  process  hearing. 

Within  12  months  after  placement  in  a  special  education  program, 
and  at  least  annually  thereafter,  those  people  responsible  for 
developing  the  child's  individualized  education  program  or  program, 
group  educational  program  or  both,  or  educational  program,  for  the 
academically  gifted,  or  educational  program  for  the  pregnant,  shall 
evaluate  review  the  child's  progress  and.  on  the  basis  of  previously 
stated  expected  benefits,  decide  whether  to  continue  or  discontinue  the 
placement  or  program.  If  the  reevaluation  review  indicates  that  the 
placement  or  program  does  not  benefit  the  child,  the  appropriate 
reassignment  or  alteration  change  in  the  prescribed  program  shall  be 
recommended  to  the  parents  or  guardian  guardian,  and  their  consent 
requested. 

The  local  educational  agency  shall  keep  a  complete  written  record  of 
all  diagnostic  and  evaluation  procedures  attempted,  their  results,  the 
conclusions  reached,  and  the  proposals  made. 

(d)  The  local  educational  agency  shall  furnish  the  results,  findings, 
and  proposals  proposals,  as  described  in  the  individualized  education 
program  or  group  educational  program  based  on  the  diagnosis  and 
evaluation  to  the  parents  or  guardian  in  writing  in  the  parents'  or 
guardian's  native  language  or  by  their  dominant  mode  of 
communication,  within — 1-5 — calendar  days — after  the  diagnosis — aftd 
evaluation  are  completed.  Within  20  days  after  the  diagnosis  and 
evaluation  are  completed,  it  shall  cause  a  conference  to  be  scheduled 
between  one  of  its  staff  competent  to  interpret  the  report  of  the 
diagnosis  and  evaluation   and  the  child's   parents  or  guardian.   The 
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conference  shall  be  held  no  later  than  30  calendar  days  after  the  date 
it  is  scheduled.  x4t  the  conference,  the  report  shall  be  explained  to  the 

parents    or    guardian. The    parents    or    guardian — may    waive    the 

interpretive  conference,  prior  to  the  parent  or  guardian  giving  consent 
for  initial  placement  in  special  education  and  related  services.  Prior 
notice  will  be  given  to  the  parents  or  guardian  by  the  local  educational 
agency  before  any  change  in  placement. 

A  reevaluation  must  be  completed  at  least  every  three  years  to 
determine  the  appropriateness  of  the  child's  continuing  to  receive 
special  education  and  related  services. 

(e)  Each  local  educational  agency  shall  make  and  keep  current  a  list 
of  all  children  evaluated  and  diagnosed  pursuant  to  this  section  who 
are  found  to  have  special  needs  and  of  all  children  who  are  receiving 
home,  hospital,  institutional  or  other  special  education  services, 
including  those  being  educated  within  the  regular  classroom  setting  or 
in  other  special  education  programs. 

(0  Each  local  educational  agency  shall  prepare  individualized 
educational  programs  for  all  children  found  to  be  children  with  special 
needs  other  than  the  academically  gifted  and  pregnant  children,  and 
group  educational  programs  prescribed  in  subsection  (g)  of  this 
section  for  the  academically  gifted  children,  and  educational  programs 
prescribed  in  subsection  (h)  of  this  section  for  the  pregnant  children. 
The  individualized  educational  program  shall  be  developed  in 
conformity  with  Public  Law  94-142  and  the  implementing  regulations 
issued  by  the  United  States  Department  of  Education  and  shall  be 
implemented  in  conformity  with  timeliness  set  by  that  Department. 
The  term  'individualized  educational  program'  means  a  written 
statement  for  each  such  child  developed  in  any  meeting  by  a 
representative  of  the  local  educational  agency  who  shall  be  qualified  to 
provide,  or  supervise  the  provision  of.  specially  designed  instruction  to 
meet  the  unique  needs  of  such  children,  the  teacher,  the  parents  or 
guardian  of  such  child,  and.  whenever  appropriate,  such  child,  which 
statement  shall  be  based  on  rules  developed  by  the  Board.  Each  local 
educational  agency  shall  establish,  or  revise,  whichever  is  appropriate, 
the  individualized  educational  program  of  each  child  with  special  needs 
at  the  beginning  of  each  school  year  and  will  then  review  and,  if 
appropriate  revise,  its  provisions  periodically,  but  not  less  than 
annually.  In  the  facilities  and  programs  of  the  Department  of  Human 
Resources,  the  individualized  educational  program  shall  be  planned  in 
collaboration  with  those  other  individuals  responsible  for  the  design  of 
the  total  treatment  or  habilitation  plan  or  both:  the  resulting 
educational,  treatment,  and  habilitation  plans  shall  be  coordinated, 
integrated,  and  internally  consistent. 

(g)  Each  local  educational  agency  shall  prepare  group  educational 
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programs  for  the  academically  gifted  children.  The  State  Board  of 
Education  shall  promulgate  rules  and  regulations  specifically  to 
address  the  preparation  of  these  group  educational  programs  which 
rules  and  regulations  shall  include  specific  grouping  standards  and 
pec  fie  program  standards,  and  shall  also  include  standards  for 
ensuring  thaf  the  individual  educational  needs  of  each  child  within  the 

eroup  are  addressed.  .       .       , 

(h)  Each  local  educational  agency  shall  prepare  educational 
programs  for  the  pregnant  children.  The  State  Board  o  Educat.on 
shall  promulgate  rules  and  regulations  specifically  to  addiess  the 
preparation  of  these  educational  programs,  which  rules  and  regulations 
shall  include  specific  standards  for  ensuring  that  the  md.vidual 
educational  needs  of  each  child  are  addressed." 

Sec.  2.     This  act  is  effective  upon  ratification.  ^  ^    ,  .      . 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  636  CHAPTER  389 

AN  ACT  PERTAINING  TO  THE  MANNER  OF  QUALIFYING 
AI^AS  FOR  ANNEXATION  BY  PETITION  BY  THE  TOWN  OF 
MORRISVILLE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  For  the  purpose  of  determining  whether  an  area 
which  the  Town  of  Morrisville  proposes  to  annex  qualifies  for 
annexation  pursuant  to  G.S.  160A-31.  the  boundary  o  the  territory 
described  in  Section  2  of  Chapter  435.  Session  Laws  of  1985,  to  he 
extent  that  said  territory  lies  within  Wake  County  shall  be  con  side  ed 
a  part  of  the  municipal  boundary  of  the  Town  of  Morrisville  when  the 
boundary  of  the  territory  so  described  coincides  with  the  mu"'e.pal 
boundary  of  the  Town  of  Morrisville  for  a  distance  of  at  least  5,300 
feet  Provided,  however,  that  the  only  land  which  can  be  annexed  is 
territory  which  lies  within  the  extraterritorial  jurisdiction  of  the  Town 
of  Morrisville. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  684  CHAPTER  390 

AN  ACT  TO  VALIDATE  CERTAIN  CONVEYANCES  WHERE 
SEALS  WERE  OMITTED  OR  NOTARY  WAS  NOT 
QUALIFIED.      CERTAIN      NOTICES     TO     CREDITORS     OF 
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DECEDENTS  WHERE  THE  DEADLINE  FOR  SUBMITTING 
CLAIMS  WAS  OMITTED  AND  CERTAIN  FORECLOSURE 
SALES. 

The  General  Assembly  of  North  Carolina  enacts:  .•       ■:        - 

Section  1.      G.S.  45-20.1  reads  as  rewritten:  ' 

"  §  45-20. 1 .  Validation  of  trustees'  deeds  where  seals  omitted. 

All  deeds  executed  prior  to  April  1 ,  1987,  1989,  by  any  trustee  or 
substitute  trustee  in  the  exercise  of  the  power  of  sale  vested  in  him 
under  any  deed,  deed  of  trust,  mortgage,  will,  or  other  instrument  in 
which  the  trustee  or  substitute  trustee  has  omitted  to  affix  his  seal  after 
his  signature  are  validated." 

Sec.  2.     G.S.  47-51  reads  as  rewritten:  -  yi; . 

"  §  47-5 ! .  Official  deeds  omitting  seats. 

All  deeds  executed  prior  to  April  1 .  1987,  1989.  by  any  sheriff, 
commissioner,  receiver.  executor,  executrix.  administrator, 
administratrix,  or  other  officer  authorized  to  execute  a  deed  by  virtue 
of  his  office  or  appointment,  in  which  the  officer  has  omitted  to  affix 
his  seal  after  his  signature,  shall  not  be  invalid  on  account  of  the 
omission  of  such  seal." 

Sec.  3.     G.S.  47-53  reads  as  rewritten:  .. 

"  §  47-53.  Probates  omitting  official  seals,  etc. 

In  all  cases  where  the  acknowledgment,  private  examination,  or 
other  proof  of  the  execution  of  any  deed,  mortgage,  or  other 
instrument  authorized  or  required  to  be  registered  has  been  taken  or 
had  by  or  before  any  commissioner  of  affidavits  and  deeds  of  this 
State,  or  clerk  or  deputy  clerk  of  a  court  of  record,  or  notary  public  of 
this  or  any  other  state,  territory,  or  district,  and  such  deed,  mortgage, 
or  other  instrument  has  heretofore  been  recorded  in  any  county  in  this 
State,  but  such  commissioner,  clerk,  deputy  clerk,  or  notary  public 
has  omitted  to  attach  his  or  her  official  or  notarial  seal  thereto,  or  if 
omitted,  to  insert  his  or  her  name  in  the  body  of  the  certificate,  or  if 
omitted,  to  sign  his  or  her  name  to  such  certificate,  if  the  name  of 
such  officer  appears  in  the  body  of  said  certificate  or  is  signed  thereto, 
or  it  does  not  appear  of  record  that  such  seal  was  attached  to  the 
original  deed,  mortgage,  or  other  instrument,  or  such  commissioner, 
clerk,  deputy  clerk,  or  notary  public  has  certified  the  same  as  under 
his  or  her  'official  seal.'  or  'notarial  seal,'  or  words  of  similar 
import,  and  no  such  seal  appears  of  record  or  where  the  officer  uses 
'notarial"  in  his  or  her  certificate  and  signature  shows  that  'C.S.C.,' 
or  'clerk  of  superior  court."  or  similar  exchange  of  capacity,  and  the 
word  'seal'  follows  the  signature,  then  all  such  acknowledgments, 
private  examinations  or  other  proofs  of  such  deeds,  mortgages,  or 
other  instruments,  and  the  registration  thereof,  are  hereby  made  in  all 
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respects  valid  and  binding.  The  provisions  of  this  section  apply  to 
acknowledgments,  private  examinations,  or  proofs  taken  prior  to  April 
1,  1987;  1989:  Provided,  this  section  does  not  apply  to  pending 
litigation." 

Sec.  4.     G.S.  47-53.1  reads  as  rewritten; 
"  §  47-53. 1 .  Acknowledgment  omitting  seal  of  notary  public. 

Where  any  person  has  taken  an  acknowledgment  as  a  notary  public 
and  has  failed  to  affix  his  seal  and  such  acknowledgment  has  been 
otherwise  duly  probated  and  recorded  then  such  acknowledgment  is 
hereby  declared  to  be  sufficient  and  valid:  Provided  this  shall  apply 
only  to  those  deeds  and  other  instruments  acknowledged  prior  to  April 
1..19SZ.  1989." 

Sec.  5.     G.S.  47-71.1  reads  as  rewritten: 
"§  47-71.1.  Corporate  seal  omitted  prior  to  April  I,  1987,  1989. 

Any  corporate  deed,  or  conveyance  of  land  in  this  State,  made  prior 
to  April  1 ,  1987.  1989,  which  is  defective  only  because  the  corporate 
seal  is  omitted  therefrom  is  hereby  declared  to  be  a  good  and  valid 
conveyance  by  such  corporation  for  all  purposes  and  shall  be  sufficient 
to  pass  title  to  the  property  therein  conveyed  as  fully  as  if  the  said 
conveyance  were  executed  according  to  the  provisions  and  forms  of 
law  in  force  in  this  State  at  the  date  of  the  execution  of  such 
conveyance." 

Sec.  6.     G.S.  47-108.5  reads  as  rewritten: 
"§  47-108.5.   Validation  of  certain  deeds  executed  in  other  states  where 
seal  omitted. 

All  deeds  to  lands  in  North  Carolina,  executed  prior  to  April  1. 
1987.  1989,  without  seal  attached  to  the  maker's  name,  which  deeds 
were  acknowledged  in  another  state,  the  laws  of  which  do  not  require 
a  seal  for  the  validity  of  a  conveyance  of  real  property  located  in  that 
state,  and  which  deeds  have  been  duly  recorded  in  this  State,  shall  be 
as  valid  to  all  intents  and  purposes  as  if  the  same  had  been  executed 
under  seal." 

Sec.  7.     G.S.  47-108.11  reads  as  rewritten: 
"§  47-108.1 1.   Validation  of  recorded  instruments  where  seals  have  been 
omitted. 

In  all  cases  of  any  deed,  deed  of  trust,  mortgage,  lien  or  other 
instrument  authorized  or  required  to  be  registered  in  the  office  of  the 
register  of  deeds  of  any  county  in  this  State  where  it  appears  of  record 
or  it  appears  that  from  said  instrument,  as  recorded  in  the  office  of  the 
register  of  deeds  of  any  county  in  the  State,  there  has  been  omitted 
from  said  recorded  or  registered  instrument  the  word  'seal.'  'notarial 
sear  and  that  any  of  said  recorded  or  registered  instruments  shows  or 
recites  that  the  grantor  or  grantors  have  hereunto  fixed  or  set  their 
hands  and  seals'  and  the  signature  of  the  grantor  or  grantors  appears 
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without  a  seal  thereafter  or  on  the  recorded  or  registered  instrument 
or  in  all  cases  where  it  appears  there  is  an  attesting  clause  which 
recites  'signed,  sealed  and  delivered  in  the  presence  of,'  and  the 
signature  of  the  grantor  or  grantors  appears  on  the  recorded  or 
registered  instrument  without  any  seal  appearing  thereafter  or  of 
record,  then  all  such  deeds,  mortgages,  deeds  of  trust,  liens  or  other 
instruments,  and  the  registration  of  same  in  the  office  of  the  register 
of  deeds,  are  hereby  declared  to  be  in  all  respects  valid  and  binding 
and  are  hereby  made  in  all  respects  valid  and  binding  to  the  same 
extent  as  if  the  word  'seal'  or  'notarial  seal'  had  not  been  omitted,  and 
the  registration  and  recording  of  such  instruments  in  the  office  of  the 
register  of  deeds  in  any  county  in  this  State  are  hereby  declared  to  be 
valid,  proper,  legal  and  binding  registrations. 

This  section  shall  not  apply  in  any  respect  to  any  instrument 
recorded  or  registered  subsequent  to  April  1 .  1987.  1989,  or  to 
pending  litigation  or  to  any  such  instruments  now  directly  or  indirectly 
involved  in  pending  litigation." 

Sec.  8.     G.S.  28A-14-l.l(b)  reads  as  rewritten: 
"(b)  This  section  applies  to  all  notices  published  and  posted  between 
October  I,  1975,  and  March  16,  1987.  1989,  except  that  it  does  not 
affect  any  pending  litigation  or  any  litigation  instituted  within  90  days 
of  March  16, -IJi^Z.  1989." 

Sec.  9,     G.S.  10- 12(d)  reads  as  rewritten: 
"(d)  This  section  shall  apply  to  notarial  acts  prior  to  April  1,  1987. 
1989." 

Sec.  10.     G.S.  45-21.47  reads  as  rewritten: 
"  §  45-2 1 .  47.    Validation  of  foreclosure  sales  when  trustee  is  officer  of 
owner  of  debt. 

All  sales  of  real  property  made  prior  to  June  1,  1987.  1989,  under 
a  power  of  sale  contained  in  a  mortgage  or  deed  of  trust  for  which  the 
trustee  was  an  officer,  director,  attorney,  agent,  or  employee  of  the 
owner  of  all  or  part  of  the  debt  secured  by  the  mortgage  or  deed  of 
trust  are  validated  and  have  the  same  effect  as  if  the  trustee  had  not 
been  an  officer,  director,  attorney,  agent,  or  employee  of  the  owner  of 
the  debt  unless  an  action  to  set  aside  the  foreclosure  is  commenced 
within  one  year  after  June  1 ,  1987.  1989." 

Sec.  II.     Section  2  of  Chapter   162  of  the   1985  Session  Laws 
reads  as  rewritten: 

"Sec.  2.  No  power  of  attorney  executed  pursuant  to  Chapter  32A 
of  the  General  Statutes  prior  to  October  1 .  1985.  April  1 ,  1989,  shall 
be  invalid  for  the  reason  that  the  power  of  attorney  was  not  signed  by 
the  principal  under  seal." 

Sec.  12.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
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21st  day  of  June.  1989. 

H.B.  705  CHAPTER  391 

AN  ACT  TO  EXPAND  CURRENT  AUTHORITY  OF  THE 
INSPECTION  MAINTENANCE  PROGRAM  TO  INCLUDE 
HYDROCARBONS:  PROVIDE  FLEXIBILITY  PERTAINING  TO 
INSPECTION  FACILITIES:  AND  ALTER  THE  FEE 
STRUCTURE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  20-128. 2(a)  reads  as  rewritten: 

"(a)  The  rules  and  regulations  promulgated  pursuant  to  G.S. 
143-215. 107(a)(6)  for  the  purposes  of  this  section  shall  be  limited  to 
carbon  monoxide,  shall  be  statewide  in  scope  but  enforced  on  a  county 
-umt — basis — when — ambient — aif — pollutant — concentrations — exceed — the 
National  Ambient  Air  Quality  Standards  established  pursuant  to  the 
Clean  Air  Act  of  1970  as  amended  by  the  Clean  Air  Act  amendments 
of — 19J^ — attd—  shall  be  implemented  when  the  Environmental 
Management  Commission  certifies  to  the  Commissioner  of  Motor 
Vehicles  that  the  ambient  air  quality  in  an  area  will  be  improved  by 
the  implementation  of  within  a  specified  county  requires  a  motor 
vehicle  inspection/maintenance  program;  program  within  a  specified 
county  or  group  of  counties,  as  necessary  to  effect  attainment  or 
preclude  violations  of  the  National  Ambient  Air  Quality  Standards  for 
carbon  monoxide  or  ozone:  provided  the  Environmental  Management 
Commission  may  prescribe  different  standards  vehicle  emission  limits 
for  different  areas  as  may  be  necessary  and  appropriate  to  facilitate 
accomplishment  of  meet  the  stated  purposes  of  this  section.  Such 
standards — shall — be — fto — more — restrictive  or — stringent  than — federal 
standards ^  as  required  by  G.S,  143-215. 107(f)," 
Sec.  2.  G.S.  20-183.3  reads  as  rewritten: 
"§  20-183.3.  Inspection  requirements. 

(a)  Before  an  approval  certificate  may  be  issued  for  a  motor  vehicle, 
the  vehicle  must  be  inspected  by  a  safety  equipment  inspection  station, 
and  if  required  by  Chapter  20  of  the  General  Statutes  of  North 
Carolina,  must  be  found  to  possess  in  safe  operating  condition  the 
following  articles  and  equipment: 

(1)  Brakes.  '  - 

(2)  Lights. 

(3)  Horn. 

(4)  Steering  mechanism.  .'-■-■"': 

(5)  Windshield  wiper. 

(6)  Directional  signals.  ■  : 
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(7)  Tires.  '• 

(8)  Rearview  mirror  or  mirrors. 

No  inspection  certificate  shall  be  issued  by  a  safety  equipment 
inspection  station  for  a  motor  vehicle  manufactured  after  model  year 
1967  unless  the  vehicle  is  equipped  with  such  emission  control  devices 
to  reduce  air  pollution  as  were  installed  at  the  time  of  manufacture 
which  are  readily  visible,  provided  the  foregoing  requirements  shall 
not  apply  where  such  devices  have  been  removed  for  the  purpose  of 
converting  the  motor  vehicle  to  operate  on  natural  or  liquified 
petroleum  gas  or  other  gas.  Other  modifications  have  been  made  in 
order  to  reduce  air  pollution,  further  provided  that  such  modifications 
of  emission  control  devices  shall  have  first  been  be  approved  by  the 
Department  of  Water  and  Air  Resources.  Environmental  Management 
Commission  before  an  inspection  certification  is  issued. 

In  addition  to  the  items  listed  above,  safety  inspection  equipment 
stations  shall  inspect  the  exhaust  systems  of  all  vehicles  inspected  and 
report  the  condition  of  each  exhaust  system  to  the  owners  or  to  the 
persons  offering  the  vehicles  for  inspection. 

The  inspection  requirements  herein  provided  for  shall  not  exceed 
the  standards  provided  in  the  current  General  Statutes  for  such 
equipment. 

(b)  When  required  pursuant  to  G.S.  20-128.2,  and  as  a  condition 
for  approval  certificate  issuance  under  subsection  (a)  of  this  section, 
emission  control  devices  and  exhaust  emissions  shall  be  inspected  and 
shall  comply  with  those  standards  established  pursuant  to  G.S. 
20-128.2  on  1975  and  later  model  gasoline-powered  vehicles 
excluding  manufactured — within — the — previous — L2 — years  which — shall 
exclude  the  current  year  model  and.  to  this  end.  the  Commissioner  of 
Motor  Vehicles  is  authorized  to  adopt  and  enforce  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the  intent  and  purpose  of 
this  section.  Provided  that  motorcycles  as  defined  in  G.S.  20-4.01(22) 
and  G.S.  20-4.01  (27)d  shall  not  be  subject  to  the  requirements  of  this 
subsection." 

Sec.  3.     G.S.  20-183.7  reads  as  rewritten: 
"§  20-183.7.  Charges  for  inspeciions  and  ceriificaies;  safety  equipment 
inspection  station  records. 

(a)  Every  safety  equipment  inspection  station  shall  charge  a  fee  of 
four  dollars  and  hventy^five  cents  ($4.25)  five  dollars  and  twenty-five 
cents  ($5.25)  effective  October  I.  1989;  and  a  fee  of  six  dollars  and 
twenty-five  cents  ($6.25)  effective  October  I.  1990  for  inspecting  a 
motor  vehicle  to  determine  compliance  with  the  safety  inspection 
requirements  of  this  Article  and  shall  give  the  vehicle  operator  a  dated 
receipt,  indicating  the  aiticles  and  equipment  approved  and 
disapproved.  At  any  time  within  90  days  thereafter,  when  the  receipt  is 
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presented  to  the  inspection  station  which  issued  it  with  a  request  for 
reinspection.  that  inspection  station  shall  reinspect  the  vehicle  at  no 
charge.  When  said  Whenever  any  vehicle  is  approved,  the  inspection 
station  shall  obtain  «  an  additional  fee  of  one  dollar  ($1 .00)  for  a  valid 
inspection  certificate,  and  affix  the  certificate  to  that  vehicle,  vehicle  or 
otherwise  document  the  issuance  of  the  certificate  in  a  manner 
prescribed  by  the  Commissioner  of  Motor  Vehicles. 

(al)  For  inspection  of  vehicles  required  to  be  inspected  under  the 
inspection/maintenance  provisions  of  G.S.  20-1 83.3(b),  every  safety 
equipment  inspection  station  shall  charge  a  fee  of  not  less  than  four 
dollars — and  tv^/ent^f-five  cents — ($4,25)> — nor  more  than  ten  dollars 
($10.00).  ten  dollars  and  ten  cents  ($10.10)  effective  October  1, 
1989;  and  a  fee  of  thirteen  dollars  ($13.00)  effective  October  1.  1990,' 
for  inspecting  a  motor  vehicle  to  determine  compliance  with  the  safety 
inspection  requirements  and  the  exhaust  emission  standards  pursuant 
to  the  inspection/maintenance  requirements  of  this  Article  and  shall 
give  the  vehicle  operator  a  dated  receipt  indicating  the  articles  and 
equipment  approved  or  disapproved  and  whether  the  vehicle  met  the 
emission  control  standards.  If  the  vehicle  is  disapproved,  at  any  time 
within  30  days  thereafter  when  the  receipt  is  presented  to  the 
inspection  station  which  issued  it  with  a  request  for  reinspection.  that 
inspection  station  shall  reinspect  the  vehicle  at  no  charge.  When  said 
Whenever  any  vehicle  is  approved,  the  inspection  station  shall  obtain  -a 
an  additional  fee  of  not  less  than  one  dollar  ($1 .00)  nor  more  than  two 
dollars  and  forty  cents  ($2.40)  for  a  valid  inspection  certificate 
covering  both  the  safety  inspection  requirements  and  the  emission 
control  inspection/maintenance  requirements  and  affix  the  certificate  to 
that  J.^hicle.  vehicle  or  otherwise  document  the  issuance  of  the 
certificate  in  a  manner  prescribed  by  the  Commissioner  of  Motor 
Vehicles.  The  amount  of  the  fees  under  this  subsection  shall  be  set  by 
the  Commissioner  of  Motor  Vehicles. 

(b)  Self-inspector  stations  licensed  under  G.S.  20-183.4  are  exempt 
from  the  inspecting  fee  provisions  of  subsection  (a)  above,  but  shall 
pay  to  the  Division  of  Motor  Vehicles  the  prescribed  certificate  fee  for 
each  inspection  certificate  issued  by  it. 

(c)  Fees  collected  for  inspection  certificates  shall  be  paid  to  the 
Division  of  Motor  Vehicles  in  accordance  with  its  regulations  and 
shall  be  periodically  transferred  as  follows: 

(1)  After  making  the  transfer  provided  in  subdivision  (3)  of  this 
subsection,  seventy-five  cents  (75C)  of  the  fee  for  the  valid 
inspection  sticker  certificate  collected  pursuant  to  subsection 
(a)  shall  be  transferred  to  the  Highway  Fund,  and  the 
remaining  moneys  shall  be  transferred  to  the  Department  of 
Insurance  for  the  Volunteer  Rescue  Squad  Fund  created  in 

865 


CHAPTER  392  Session  Laws  -  1989 

G.S.  118-50  118-51.  .Q 

(2)  After  making  the  transfer  provided  in  subdivision  (3)  of  this 
subsection,  the  fee  collected  pursuant  to  subsection  (al)  shall 

^».  be  transferred  as  follows:    the  first  thirty-five  cents  (35C)  to 

the  Division  of  Environmental  Management;  the  next  twenty 
.'  cents  (20C)  to  the  Department  of  Insurance  for  the 
Volunteer  Rescue  Squad  Fund  created  in  G.S.  1 18-50 
1 18-51 :  and  any  excess  up  to  one  dollar  and  eighty-five 
cents  ($1.85)  to  the  Highway  Fund. 

(3)  Five  cents  (5C)  of  the  fee  for  the  valid  inspection  sticker 
certificate  collected  pursuant  to  subsections  (a)  and  (al)  shall 
be  transferred  each  quarter  of  the  year  to  the  North  Carolina 
Commissioner  of  Insurance,  for  the  purpose  of  funding  the 
Rescue  Squad  Workers'  Relief  Fund  under' Article  5  of 
General  Statute  Chapter  118. 

(d)  Each  inspection  station  shall  maintain  a  record  of  inspections 
performed,  in  a  form  approved  by  the  Division  of  Motor  Vehicles,  for 
a  period  of  18  months  and  such  records  shall  be  made  available  for 
inspection  by  any  law-enforcement  officer,  upon  demand,  during 
normal  business  hours." 

Sec.  3.1.  The  Environmental  Review  Commission,  established 
by  G.S.  120-70.41,  is  directed  to  study  a  contractor-operated, 
centralized  emissions  inspection  program  as  an  alternative  to  the 
current  decentralized  emissions  inspection  program  and  to  make  any 
recommendations  on  this  topic  it  considers  appropriate  to  the  1990 
Regular  Session  of  the  1989  General  Assembly.  In  making  this  study, 
the  Commission  shall  seek  the  advice  of  the  Department  of 
Transportation.  Division  of  Motor  Vehicles,  and  shall  consider  how 
the  emissions  inspection  program  can  be  operated  most  effectively  and 
economically  with  the  greatest  reduction  in  pollutants  generated  by 
motor  vehicles. 

Sec.  4.  This  act  is  effective  upon  ratification,  provided  however, 
fees  in  effect  prior  to  the  effective  date  of  this  act  shall  remain  in  effect 
until  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  784  CHAPTER  392 

AN  ACT  TO  ALLOW  AN  EXTENSION  OF  TIME  FOR  THE  CITY 
OF  DUNN  TO  FILE  AN  APPLICATION  FOR  A  SALES  TAX 
REFUND. 

The  General  Assembly  of  North  Carolina  enacts:  ■..  .  ^ 
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Section  1.  Notwithstanding  the  provisions  of  G.S. 
105-164. 14(c)  and  (d).  an  application  for  a  sales  tax  refund  filed  by 
the  City  of  Dunn  for  taxes  paid  during  the  fiscal  year  ending  June  30, 
1987.  that  otiierwise  complies  with  the  requirements  of  G.S. 
105-164. 14(c),  shall  be  considered  timely  if  it  is  filed  on  or  before 
December  31.  1989. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  786  CHAPTER  393 

AN  ACT  TO  AUTHORIZE  PASQUOTANK.  PERQUIMANS,  AND 
WASHINGTON  COUNTIES  TO  LEVY  AN  EXCISE  TAX  ON 
INSTRUMENTS  CONVEYING  REAL  PROPERTY. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.      Tax.  (a)         Authorization.  The     board     of 

commissioners  of  a  county  may.  by  resolution,  after  five  days'  public 
notice  and  a  referendum  as  provided  in  Section  2  of  this  act,  levy  an 
excise  tax  on  instruments  conveying  certain  interests  in  real  property 
in  the  county,  including  instruments  that  convey  an  interest  in  a 
mobile  home  that,  at  the  time  of  the  conveyance,  is  taxed  as  real 
property.  The  tax  imposed  may  not  exceed  one  dollar  ($1.00)  on  each 
one  hundred  dollars  ($100.00)  or  fraction  thereof  of  the  consideration 
or  value  of  the  interest  conveyed,  including,  in  the  case  of  a  sale,  the 
value  of  any  lien  or  encumbrance  remaining  on  the  property  at  the 
time  of  sale.  This  tax  is  in  addition  to  the  tax  levied  by  Article  8E  of 
Chapter  105  of  the  General  Statutes. 

(b)  Scope.  A  tax  levied  under  this  act  applies  to  all  instruments 
conveying  an  interest  in  real  property  in  the  county  except  an 
instrument: 

(1)  Conveying  an  interest  in  real  property  from  the  United 
States,  the  State,  or  a  political  subdivision  of  the  State; 

(2)  Securing  indebtedness; 

(3)  Recording  a  transfer  in  which  no  consideration  was  paid  or 
is  due  the  transferor  by  the  transferee; 

(4)  Conveying  an  interest  in  real  property  as  the  result  of 
foreclosure  or  in  lieu  of  foreclosure  to  the  holder  of  the 
security  interest  being  foreclosed;  or 

(5)  Conveying  an  interest  in  real  property  transferred  by  a 
person  who.  within  the  last  two  years,  held  a  mortgage  on 
the  property  and  received  the  pioperty  in  a  con\eyance 
exempt  from  tax  under  this  act  pursuant  to  subdivision  (4) 
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above.    •  ■  ■  ■  .  ..-  •'.  -.■  -..^-•.  -" 

In  addition,  tiiis  tax  does  not  apply  to  conveyances  of  an  interest 
in  real  property  by  operation  of  law.  by  will,  by  intestacy,  by  merger, 
or  by  consolidation. 

(c)  Collection.  A  tax  levied  under  this  act  shall  be  administered 
by  the  county  tax  collector,  whose  duty  is  to  determine  the  amount  of 
tax  due  and  to  see  that  the  correct  amount  is  shown  on  the  face  of  the 
instrument  to  be  presented  for  recording.  The  tax  must  be  paid  by  the 
transferor  at  the  register  of  deeds'  office  before  the  instrument 
conveying  the  interest  is  recorded.  The  county  register  of  deeds  shall 
stamp  or  otherwise  mark  each  instrument  for  which  he  or  she  collects 
the  tax  to  indicate  that  the  tax  has  been  paid.  The  county  register  of 
deeds  may  not  accept  for  recordation  an  instrument  subject  to  a  tax 
levied  under  this  act  unless  the  tax  due  is  paid  to  the  register  of  deeds 
when  the  instrument  is  offered  for  recordation. 

(d)  Appeal.  A  person  who  is  liable  for  a  tax  levied  under  this 
act  who  disputes  the  amount  of  tax  due  shall  pay  the  tax  stated  by  the 
tax  collector  to  be  due.  but  may  appeal  the  payment  of  the  tax  to  the 
Land  Transfer  Tax  Appeals  Board  by  filing  a  written  notice  of  appeal 
with  the  tax  collector  within  30  days  after  paying  the  tax.  Upon 
receipt  of  a  notice  of  appeal,  the  tax  collector  shall  forward  a  copy  of 
the  notice  of  appeal  to  the  chairman  of  the  Land  Transfer  Tax  Appeals 
Board.  A  notice  of  appeal  shall  state  the  reason  for  the  appeal  and  the 
amount  of  tax  the  appellant  contends  is  due. 

The  Land  Transfer  Tax  Appeals  Board  is  established  to  determine 
appeals  of  taxes  imposed  under  this  act.  The  Board  shall  consist  of 
seven  members  appointed  by  the  board  of  commissioners  of  the 
county.  The  county  commissioners  shall  designate  one  member  of  the 
Land  Transfer  Tax  Appeals  Board  to  serve  as  chairman.  The 
expenses  of  the  Board  are  an  administrative  expense  and  shall  be  paid 
from  the  proceeds  of  the  tax. 

Members  of  the  Board  shall  serve  staggered  four-year  terms,  with 
the  term  of  three  of  the  members,  as  designated  by  the  board  of 
commissioners,  ending  on  June  30  of  one  four-year  period,  and  the 
terms  of  the  remaining  members  ending  on  June  30  of  the  four-year 
period  ending  the  second  year  following  the  year  in  which  the  terms  of 
the  other  three  members  ended.  Members  shall  serve  until  their 
successors  are  appointed.  A  vacancy  shall  be  filled  by  the  board  of 
commissioners. 

The  Land  Transfer  Tax  Appeals  Board  shall  meet  at  the  call  of 
the  chairman  and  shall  meet  as  often  as  needed  to  hear  appeals.  All 
appeals  to  the  Board  shall  be  heard  by  the  Board  within  45  days  of  the 
date  the  tax  collector  receives  a  notice  of  appeal.  The  Board  shall 
issue  a  written  decision  within  20  days  after  hearing  an  appeal  and 
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shall  send  a  copy  of  the  decision  to  the  appellant  and  to  the  tax 
collector.  If  the  decision  states  that  an  appellant  paid  more  tax  than 
was  due.  the  tax  collector  shall  immediately  refund  to  the  appellant  the 
amount  of  the  overpayment.  The  appellant  and  the  tax  collector  may 
appeal  the  decision  of  the  Board  in  an  action  brought  in  the  district 
court  of  the  county.  An  appeal  to  the  district  court  shall  be  heard  de 
novo. 

(e)  Use  and  Distribution  of  Tax  Revenue.  All  proceeds  of  the 
tax  shall  be  retained  by  the  county  and  shall  be  placed  in  a  special 
Capital  Reserve  Fund  in  the  general  fund  of  the  county.  Revenue  in 
this  Fund  may  be  used  by  the  county  for  public  school  capital 
expenditures,  including,  but  not  limited  to.  retirement  of  indebtedness 
incurred  in  the  past  or  in  the  future  for  public  school  capital 
expenditures. 

(f)  Penalties.  A  person  who  knowingly  fails  to  pay  a  tax  levied 
under  this  act,  who  knowingly  aids  another  to  fail  to  pay  a  tax  levied 
under  this  act.  or  who.  to  avoid  paying  part  or  all  of  the  tax  due  under 
this  act.  knowingly  misstates  the  total  consideration  for  an  interest 
conveyed  is  guilty  of  a  misdemeanor  and  is  punishable  by 
imprisonment  for  up  to  two  years  and  a  fine  of  not  less  than  one 
hundred  dollars  ($100.00)  nor  more  than  one  thousand  dollars 
($1,000). 

(g)  Taxes  Recoverable  by  Action.  If  a  transferor  fails  to  pay  a 
tax  imposed  by  this  act  within  30  days  of  the  register  of  deeds' 
demand  that  he  pay  the  tax.  the  tax  may  be  recovered  by  the  county  in 
an  action  brought  in  the  district  court  of  the  county.  In  an  action  to 
recover  a  tax  imposed  under  this  act.  costs  of  court  shall  include  a  fee 
to  the  county  of  twenty-five  dollars  ($25.00)  for  the  expense  of 
collection.    The  court  may  award  attorney's  fees  to  the  county. 

(h)  Effective  Date:  Application.  A  tax  levied  under  this  act  shall 
become  effective  on  the  first  day  of  a  month,  as  designated  in  the 
resolution  levying  the  tax.  and  may  not  become  effective  for  at  least  30 
days  after  the  adoption  of  the  resolution.  A  tax  levied  under  this  act 
applies  to  instruments  that  are  recorded  on  or  after  the  effective  date  of 
the  levy,  except  instruments  recorded  on  or  after  that  date  that  convey 
an  interest  in  real  property  pursuant  to  a  written  contract  made  before 
the  effective  date. 

(i)  Repeal.  A  tax  levied  under  this  act  may  be  repealed  by  a 
resolution  adopted  by  the  county  board  of  commissioners.  Repeal  of  a 
tax  levied  under  this  act  shall  become  effective  on  the  first  day  of  a 
month,  as  designated  in  the  resolution  repealing  the  tax.  and  shall 
apply  to  instruments  recorded  on  or  after  the  effectixe  date  of  the 
repeal.  Repeal  of  a  tax  levied  under  this  act  does  not  affect  the  rights 
or  liabilities  of  the  county,  a  taxpayer,  or  other  person  arising  before 
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the  repeal;  nor  does  it  affect  the  right  to  any  refund  or  credit  of  a  tax 
that  would  otherwise  have  been  available  before  the  repeal. 

Sec.  2.  Referendum,  (a)  Section  1  of  this  act  shall  become 
effective  in  a  county  only  if  approved  by  a  majority  of  the  qualified 
voters  of  that  county.  The  voters  shall  vote  on  the  question  in  a 
referendum,  to  be  held  only  if  the  county  board  of  commissioners 
directs  the  county  board  of  elections  to  conduct  the  referendum.  The 
referendum  shall  be  held  on  a  date  to  be  jointly  agreed  upon  by  the 
two  boards  and  shall  be  conducted  in  accordance  with  the  procedures 
ofG.S.  163-287. 

(b)  The  question  on  the  ballot  shall  be:  .  ? 
"[  ]     FOR   authorizing    the    county    to    levy    an    excise    tax    on 

instruments  conveying  certain  interests  in  real  property  and 
mobile  homes  in  the  county,  at  a  rate  of  up  to  one  percent 
(1  %)  of  the  value  of  the  interest  conveyed. 
[  ]  AGAINST  authorizing  the  county  to  levy  an  excise  tax  on 
instruments  conveying  certain  interests  in  real  property  and 
mobile  homes  in  the  county,  at  a  rate  of  up  to  one  percent 
(1  %)  of  the  value  of  the  interest  conveyed." 

(c)  If  a  majority  of  those  voting  in  the  referendum  in  the  county 
vote  in  favor  of  authorizing  the  county  to  levy  the  tax,  then  Section  1 
of  this  act  shall  become  effective  in  that  county.  If  less  than  a 
majority  of  those  voting  in  the  referendum  in  the  county  vote  in  favor 
of  authorizing  the  county  to  levy  the  tax,  then  Section  1  of  this  act 
shall  not  become  effective  in  that  county. 

Sec.  3.  This  act  applies  to  Pasquotank  County,  Perquimans 
County,  and  Washington  County  only.  ...         .     >n^- 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  799  CHAPTER  394  t 

AN  ACT  TO  MAKE  AMENDMENTS  TO  THE  AUTHORITY  OF 
THE  GIBSONVILLE  ABC  BOARD. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  the  provisions  of  G.S.  18B-404(b) 
and  G.S.  18B-805(f).  all  mixed  beverage  permittees  located  within  the 
city  limits  of  the  City  of  Gibsonville  shall  purchase  spirituous  liquor 
for  resale  as  mixed  beverages  from  the  Gibsonville  ABC  Board;  and 
the  Gibsonville  ABC  Board  may  issue  purchase  transportation  permits 
as  required  by  G.S.  l8B-]007(a)  and  further  may  retain  the  entire 
local  share  of  the  mixed  beverages  surcharge  required  by  G.S.   18B- 
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804(b)(8). 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  809  CHAPTER  395 

AN  ACT  TO  DEFINE  THE  BOUNDARY  LINES  OF  THE  TOWN 
OF  LEWISTON  WOODVILLE. 

Whereas,  the  Towns  of  Lewiston  and  Woodville  have  been 
merged  and  the  Charter  of  the  Town  of  Lewiston  Woodville  is  defined 
in  Chapter  266  of  the  Session  Laws  of  the  General  Assembly  of  North 
Carolina  in  1981 ;  and 

Whereas.  Section  2.1  of  the  Charter  states  "the  corporate 
boundaries  of  the  Town  of  Lewiston  Woodville,  until  changed  in 
accordance  with  law.  are  as  follows:  All  of  the  land  which  was  within 
the  corporate  limits  of  either  the  Town  of  Lewiston  or  the  Town  of 
Woodville  on  June  30.  1981.";  and 

Whereas,  the  Town  of  Lewiston  Woodville  has  recently  had  a 
survey  made  of  said  Town  incorporating  both  Towns  into  one  survey; 
and 

Whereas,  the  boundary  lines  of  the  two  Towns  were  not  at  all 
times  contiguous  resulting  in  some  areas  being  not  included  in  the 
Town  of  Lewiston  Woodville  as  chartered;  and 

Whereas,  the  boundary  lines  were  irregular  and  the  Town  desires 
to  include  in  the  Town  of  Lewiston  Woodville  the  lands  as  described 
in  a  survey  of  the  Town  of  Lewiston  Woodville  described  in  a  survey 
by  Rivers  and  Associates,  Inc..  Engineers,  dated  November  9,  1987; 
and 

Whereas,  the  Town  of  Lewiston  Woodville  desires  that  Section 
2.1  of  the  Chapter  be  amended  to  correctly  state  the  boundary  areas  of 
the  said  Town;  and 

Whereas.  Section  3.3  of  the  Charter  provided  that  the  Town 
should  be  divided  into  districts.  District  1  consisting  of  the  area  within 
the  corporate  limits  of  the  Town  of  Lewiston  as  it  existed  on  June  30, 
1981,  and  District  2  consisting  of  the  area  within  the  corporate  limits 
of  the  Town  of  Woodville  on  June  30.  1981 ;  and 

Whereas,  under  the  present  survey,  all  of  the  land  within  the 
outer  boundaries  is  now  included  in  the  Town  of  Lewiston  Woodville 
and  it  is  necessary  that  a  new  boundary  line  be  defined  for  the  area  in 
District  1  and  District  2;  Now.  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.  Section  2.1  of  the  Charter  and  the  Town  of 
Lewiston  Woodville  being  Chapter  266.  Session  Laws  of  1981,  is 
rewritten  to  read: 

"Section  2.1.  Until  changed  in  accordance  with  law,  the  corporate 
boundaries  of  the  Town  of  Lewiston  Woodville  shall  be  as  shown  on  a 
survey  of  Rivers  and  Associates,  Inc..  Engineers,  dated  November  9, 
1987,  as  follows: 

BEGINNING  at  a  point  in  the  center  of  N.  C.  Highway  #308  at  the 
intersection  of  Oak  Drive  and  running  thence  North  75  degrees  22 
minutes  East  2,130.00  feet  to  the  center  of  Lassiter  Road,  also  known 
as  S.R.  1201:  thence  North  76  degrees  10  minutes  East  2,630.0  feet 
to  a  point;  thence  South  42  degrees  30  minutes  East  410.0  feet  to  a 
point;  thence  South  68  degrees  30  minutes  East  466.0  feet  to  a  point 
near  S.R.  1200;  thence  continuing  across  S.R.  1200  South  61  degrees 
00  minutes  East  110.0  feet:  thence  South  49  degrees  00  minutes  East 
1.250.0  feet,  which  said  call  crosses  N.  C.  Highway  #11  to  the  Jack 
Branch  Road;  thence  along  the  Jack  Branch  Road  South  4  degrees  00 
minutes  West  437.0  feet  to  the  center  of  N.C.  Highway  #308  leading 
to  Windsor:  thence  continuing  South  13  degrees  30  minutes  West 
550.0  feet  to  a  point;  thence  South  14  degrees  35  minutes  West  670.0 
feet  to  a  point;  thence  South  10  degrees  00  minutes  West  1,830.0  feet 
to  a  point;  thence  South  14  degrees  30  minutes  East  830.0  feet  to  a 
point;  thence  South  66  degrees  10  minutes  East  465.0  feet  to  the 
intersection  of  the  Jack  Branch  Road.  S.R.  #1119,  and  S.R.  1120; 
thence  South  65  degrees  35  minutes  West  610.0  feet;  South  51 
degrees  30  minutes  West  8.100.0  feet  to  the  center  of  N.C.  Highway 
#11,  which  point  is  South  of  S.R.  1128:  thence  running  North  6 
degrees  30  minutes  West  5.900.0  feet  across  S.R.  #1128  to  the 
Southeast  edge  of  the  Flag  Run  or  Hills  Ferry  Road;  thence  crossing 
said  road  and  continuing  North  7  degrees  48  minutes  East  3.664.0 
feet  to  a  point;  thence  North  61  degrees  00  minutes  East  815.0  feet  to 
a  point  of  beginning." 

Sec.  2.  The  Charter  of  the  Town  of  Lewiston  Woodville  is 
amended  by  adding  a  new  section  to  read: 

"Sec.  3.4.  Boimdaiy  of  Districts.  The  boundary  line  between 
District  1  and  District  2  of  the  Town  of  Lewiston  Woodville  is  defined 
as  follows: 

BEGINNING  at  the  intersection  of  the  S.A.L.  Railroad  with  the 
Northwest  boundary  of  the  Town  of  Lewiston  Woodville  as  described 
on  a  survey  of  Rivers  and  Associates.  Inc..  dated  November  9.  1987. 
and  running  thence  a  Southeasterly  direction  along  the  center  of  the 
S.A.L.  Railroad  to  the  center  of  Main  Street  as  shown  on  said  survey: 
thence  running  a  Northeasterly  direction  along  the  center  of  Main 
Street  to  a  point  at  the  intersection  of  the  Old  Woodville  Corporate 
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Limit  line;  thence  along  the  Old  Woodville  Corporate  Limit  line  South 
60  degrees  15  minutes  East  across  N.C.  Highway  #11  2.050.0  feet; 
thence  South  22  degrees  15  minutes  East  760.0  feet;  thence  South  48 
degrees  15  minutes  East  120.0  feet;  thence  South  30  degrees  15 
minutes  East  500.0  feet  and  South  50  degrees  29  minutes  05  seconds 
East  913.82   feet  to  S.R.   #1120.   the  same  being  the  Southeastern 

terminus  of  said  line.  .,    j  ,       ■       .    m 

The  areas  to  the  North  and  East  of  the  line  described  herem  shall 

be  District  #1  and  the  area  to  the  South  and  West  of  said  line  shall  be 

District  #2." 

Sec.  3.  This  act  shall  not  be  construed  to  repeal,  modify  or  m 
any  manner  affect  any  acts  validating,  confirming,  approving  or 
legalizing  official  proceedings,  actions,  contracts  or  obligation  of  any 
kind  of  the  Town  of  Lewiston  Woodville.  except  to  define  the 
boundary  lines  of  the  present  Town  and  to  define  the  boundary  line 
between  District  #1  and  District  #2. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  823  CHAPTER  396 

AN  ACT  TO  ANNEX  TERRITORY  TO  THE  TOWN  OF  BATH. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  corporate  limits  of  the  Town  of  Bath  are 
extended  to  include  the  following  described  territory: 

BEGINNING  at  a  point  in  Bath  Creek,  the  northwestern ly  corner 
of  the  Town  Limits  as  shown  on  a  map  of  record  in  Plat  Cabinet  C  at 
Slide  58,  Beaufort  County  Register  of  Deeds,  the  said  point  is  N  68 
degrees  40"  W  300.00  feet  from  a  concrete  Monument  in  the  easternly 
high  water  mark  of  Bath  Creek,  the  said  concrete  monument  is  in  the 
present  northernly  Town  Limit  Line  which  runs  with  the  northernly 
right  of  way  line  of  Bowen  Avenue  if  extended  northwestwardly  to 
Bath  Creek;^hence  from  the  said  beginning  point  along  a  line  bearing 
N  68  degrees  40"  W  crossing  Bath  Creek  to  a  point  300.00  feet  east 
of  the  westernly  high  water  mark  of  Bath  Creek;  thence  in  a 
southernly  direction  a  straight  line  to  a  point  in  the  centerline  of  the 
Bath  Creek  Bridge,  the  last  said  point  is  300  feet  east  of  the  western 
bridge  abutment;  thence  continuing  in  a  southernly  direction  300.00 
feet  east  of  the  western  high  water  mark  of  Bath  Creek  crossing  an 
un-named  branch  on  the  South  side  of  the  said  bridge,  the  mouth  of 
Glebe  Creek,  and  the  mouth  of  Credle  Gut  300.00  feet  east  of  a 
straight  line  drawn  across  the  mouth  of  the  said  Branch.  Creek  and 
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Gut  at  their  respective  confluences  with  Bath  Creek,  to  a  point  300.00 
feet   due   east   of  the   highwater   mark   at   Cool    Point;    thence   in   a 
southernly  direction  300.00  feet  east  of  a  line  running  from  the  said 
point  at  Cool  Point  to  a  point  300  feet  east  of  the  high  water  mark  at 
Beasley  Point;  thence  continuing  in  a  southernly  direction  300.00  feet 
east  of  the  western  high  water  mark  of  Bath  Creek  to  a  point  300.00 
feet  in  an  easternly  direction  from  the  high  water  mark  at  Archbell 
Point;    thence    crossing    Bath    Creek,    along    a    line    running    from 
Archbell  Point  to  Plum  Point,  to  a  point  300.00  feet  in  a  westernly 
direction  from  the  easternly  high  water  mark  at  Plum  Point;  thence  in 
a  northernly  direction  300.00  feet  west  of  the  eastern  high  water  mark 
of  Bath  Creek  crossing  an   un-named  branch.   Plum  Point  Gut  and 
then  Respess  Shore  to  a  point  at  the  confluence  of  Back  Creek;  thence 
in   a   northeasternly  direction  along  a  line  300.00  feet  west  of  the 
easternly  high  water  mark  of  Back  Creek,  crossing  Slade  Gut  along  a 
line  300.00  feet  west  of  a  line  drawn  across  the  mouth  of  Slade  Gut  at 
its  confluence  with  Back  Creek,  to  a  point  in  the  centerline  of  the 
Back  Creek  Bridge,  the  said  point  is  300.00  feet  in  a  northwesternly 
direction  from  the  southernly  bridge  abutment;  thence  S  71  degrees  07' 
E  250.00  feet  to  a  point  in  Back  Creek;  thence  a  straight  line  across 
Back  Creek  to  a  point  in  Back  Creek,  the  easternly  corner  of  the 
Town  Limits  Line  shown  on  the  said  map  of  record  in  Plat  Cabinet  C 
at  Slide  58,   and  being  shown   on   that  map  prepared   by  Hood  L. 
Richardson.  RLS  dated  March  14.  1989,  titled  1989  Annexation  Map, 
Town  of  Bath.  ....  .  , 

Sec.  2.     This  act  shall  become  effective  June  30.  1989.  '  "" 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  857  CHAPTER  397  -2 

AN  ACT  TO  ALLOW  THE  CHOWAN  COUNTY  BOARD  OF 
EDUCATION  TO  CONTRACT  WITH  A  GENERAL 
CONTRACTOR  FOR  THE  CONSTRUCTION  OF  A  BUILDING. 

The  General  Assembly  of  Norlh  Carolina  enacts:  "  ' 

Section  1.  Notwithstanding  the  provisions  of  G.S.  143-128.  the 
Chowan  County  Board  of  Education  may  have  prepared  one  set  of 
specifications  that  includes  specifications  for  each  of  the  following 
subdivisions  or  branches  of  work  to  be  performed: 

(1)  Heating,  ventilating,  air  conditioning  and  accessories,  and 
refrigeration  for  cold  storage  when  the  cooling  load  is  15 
tons  or  more,  and  all  other  kindred  work: 

(2)  Plumbing,    gas    fittings,    and    accessories,    and    all    other 
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kindred  work; 

(3)  Electrical  wiring  and  installations,  and  all  other  kindred 
work; 

(4)  General  work  relating  to  the  erection,  construction, 
alteration,  or  repair  of  a  building  that  is  not  included  iii 
subdivisions  (I)  through  (3)  of  this  section. 

Separate  and  independent  bidding  upon  each  of  the  subdivisions  or 
branches  of  work  is  not  necessary. 

The  Chowan  County  Board  of  Education  may  award  any  contracts 
for  the  erection,  construction,  alteration,  or  repair  of  a  building  to  one 
general  contractor.  The  general  contractor  may  contract  with  separate 
subcontractors  regularly  engaged  in  any  of  the  subdivisions  or 
branches  of  work.  The  general  contractor  shall  be  directly  liable  to 
the  Chowan  County  Board  of  Education  for  the  full  performance  of  all 
duties  and  obligations  under  the  terms  of  the  general  contract  and  for 
the  full  performance  of  all  duties  and  obligations  of  each  subcontractor 
in  accordance  with  the  plans  and  specifications  of  the  general  contract. 

The  general  contractor  shall  make  a  verifiable,  good-faith  effort 
to  award  ten  percent  (10%)  of  the  total  value  of  the  contract  to 
minority  subcontractors. 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to  all 
contracts  entered  into  by  the  Chowan  County  Board  of  Education  for 
the  erection,  construction,  alteration,  or  repair  of  a  building  on  or 
after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

HB.  860  CHAPTER  398 

AN  ACT  TO  ALLOW  DAVIDSON  COUNTY  AND  CITIES  AND 
SCHOOL  BOARDS  WITHIN  THAT  COUNTY  TO  ENTER  INTO 
SINGLE  PRIME  CONTRACTOR  PUBLIC  CONTRACTS. 

The  General  Assembly  of  Norih  Carolina  enacts:  ■ 

Section  1.      G.S.  143-128  reads  as  rewritten: 

"§   143-128.   Separate  specifications  for  building  contracts;  responsible 
contractors. 

(^  Every  officer,  board,  department,  commission  or  commissions 
charged  with  responsibility  of  preparation  of  specifications  or  awarding 
or  entering  into  contracts  for  the  erection,  construction,  alteration  or 
repair  of  any  buildings  for  the  State,  or  for  any  county  or 
municipality,  when  the  entire  cost  of  such  work  shall  exceed  one 
hundred  thousand  dollars  ($100,000)  must  have  prepared  separate 
specifications  for  each  of  the  following  subdivisions  or  branches  of 
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work  to  be  performed:  '  ;*'■  -  ' 

(1)  Heating,  ventilating,  air  conditioning  and  accessories 
(separately  or  combined  into  one  conductive  system)  and/or 
refrigeration  for  cold  storage  (where  the  cooling  load  is  15 
tons  or  more  of  refrigeration),  and  all  work  kindred  thereto. 

(2)  Plumbing  and  gas  fittings  and  accessories,  and  all  work 
kindred  thereto. 

(3)  Electrical  wiring  and  installations,  and  all  work  kindred 
thereto. 

(4)  General  work  relating  to  the  erection,  construction, 
alteration,  or  repair  of  any  building  above  referred  to,  which 
work  is  not  included  in  the  above-listed  three  subdivisions  or 
branches. 

All  such  specifications  must  be  so  drawn  as  to  permit  separate  and 
independent  bidding  upon  each  of  the  subdivisions  or  branches  of 
work  enumerated  above.  The  above  enumeration  of  subdivisions  or 
branches  of  work  shall  not  be  construed  to  prevent  any  officer,  board, 
department,  commission  or  commissions  from  preparing  additional 
separate  specifications  and  awarding  additional  separate  contracts  for 
any  other  category  of  work  when  it  is  deemed  in  the  best  interest  of 
such  officer,  board,  department,  commission  or  commissions  to  do  so. 

All  contracts  hereafter  awarded  by  the  State  or  by  a  county  or 
municipality,  or  a  department,  board,  commissioner,  or  officer 
thereof,  for  the  erection,  construction,  alteration  or  repair  of 
biiikiings.  or  any  parts  thereof,  shall  award  the  respective  work 
specified  separately  to  responsible  and  reliable  persons,  firms  or 
corporations  regularly  engaged  in  their  respective  lines  of  work.  When 
the  estimated  cost  of  work  to  be  performed  in  any  single  subdivision 
or  branch  is  less  than  ten  thousand  dollars  ($10,000),  the  same  may 
be  included  in  the  contract  for  one  of  the  other  subdivisions  or 
branches  of  the  work,  irrespective  of  total  project  cost. 

Each  separate  contractor  shall  be  directly  liable  to  the  State  of  North 
Carolina,  or  to  the  county  or  municipality,  and  to  the  other  separate 
contractors  for  the  full  performance  of  all  duties  and  obligations  due 
respectively  under  the  terms  of  the  separate  contracts  and  in 
accordance  with  the  plans  and  specifications,  which  shall  specifically 
set  forth  the  duties  and  obligations  of  each  separate  contractor.  For  the 
purpose  of  this  section,  the  wording  'separate  contractor'  is  hereby 
deemed  and  held  to  mean  any  person,  firm  or  corporation  who  shall 
enter  into  a  contract  with  the  State,  or  with  any  county  or 
municipality,  for  the  erection,  construction,  alteration  or  repair  of  any 
building  or  buildings,  or  parts  thereof. 

All  public  authorities  coming  within  the  requirements  of  this  section 
shall    have    the    authority    to    purchase    and    erect    prefabricated    or 
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relocatable  buildings  or  portions  thereof  without  complying  with  the 
provisions  hereof,  except  that  portion  of  the  work  which  must  be 
performed  at  the  construction  site. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section 
a  county,  municipality,  department,  board,  commissioner,  officer,  or 
public  hospital  board  of  trustees  may  use  the  single  prime  contract 
system,  and  may  prequalify  bidders,  for  all  construction  contracts.  If 
the  contract  is  to  be  let  under  this  subsection,  each  bidder  shall  make 
a  good  faith  effort  to  include  minority  business  subcontractors  in  an 
amount  not  less  than  ten  percent  (10%)  of  the  prospective  prime 
contractor's  total  bid,  or  shall  verify  why  that  bidder  was  unable  to 
secure  qualified  minority  subcontractors  in  such  an  amount. 

If  the  public  body  chooses  to  use  the  single-prime  contract  system, 
it  must  also  seek  bids  for  the  project  under  subsection  (a)  of  this 
section  and  award  the  contract  to  the  lowest  responsible  bidder  or 
bidders  for  the  total  project. 

For  the  single-prime  contract  system  all  bidders  must  identify  on 
their  bid  the  contractors  they  have  selected  for  the  subdivisions  or 
branches  of  woik  for: 

(1)  Heating,  ventilating,  and  air  conditioning; 

(2)  Plumbing; 

(3)  Electrical;  and 

(4)  General." 

Sec.  2.  This  act  applies  to  Davidson  County  and  to  school 
administrative  units  and  incorporated  cities  and  towns  located  within 
that  county. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 

H.B.  894  CHAPTER  399 

AN  ACT  TO  PROVIDE  THAT  THE  WINSTON-SALEM/FORSYTH 
COUNTY  AND  HAYWOOD  COUNTY  BOARDS  OF 
EDUCATION  MAY  PAY  THEIR  TEACHERS  AND  OTHER 
INSTRUCTIONAL  PERSONNEL  ON  THE  SIXTEENTH  DAY 
OF  EACH  MONTH. 

Tlie  General  Assembh  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  1  l5C-302(a)  and  G.S.  115C- 
316(a).  the  Winston-Salem/Forsyth  County  and  Haywood  County 
Boards  of  Education  may  pay  their  academic  teachers,  occupational 
education  teachers,  guidance  counselors,  assistant  principals,  and 
other  instructional  personnel  employed  for  less  than  12  months  of  the 
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school  year  on  the  16th  day  of  each  month  during  which  they  are 
employed. 

Sec.  2.     This  act  shall  become  effective  August  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  923  CHAPTER  400  '  ; 

AN  ACT  TO  PROVIDE  FOR  AN  ELECTION  IN  A  PART  OF 
CURRITUCK  COUNTY  ON  THE  QUESTION  OF 
ESTABLISHING  A  CURRITUCK  OUTER  BANKS 
BEAUTIFICATION  DISTRICT  AND  TO  PROVIDE  FOR  THE 
LEVY  AND  COLLECTION  OF  PROPERTY  TAXES  IN  THIS 
DISTRICT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Election  Authorized.  The  Board  of  County 
Commissioners  of  Currituck  County  may  call  an  election  in  the 
Currituck  Outer  Banks  District,  described  in  Section  2  of  this  act,  to 
submit  to  the  voters  in  the  district  the  single  issue  of  establishing  the 
Currituck  Outer  Banks  Beautification  District  and  authorizing  the 
annual  levy  and  collection  of  a  special  ad  valorem  tax  on  all  taxable 
property  in  the  district  to  beautify  the  district  and  protect  the  citizens 
of  the  district  by  providing  for  the  installation  of  underground  utility 
lines.  The  Currituck  County  Board  of  Elections  shall  conduct  this 
election,  in  accordance  with  Chapter  163  of  the  General  Statutes,  and 
shall  certify  the  results  of  the  election  to  the  Currituck  County  Board 
of  Commissioners. 

Sec.  2.  Description  of  District.  The  Currituck  Outer  Banks 
District  consists  of  that  part  of  Currituck  County  on  the  Outer  Banks 
from  Dare  County  to  the  Virginia  State  Line. 

Sec.  3.  Ballot.  The  Currituck  County  Board  of  Elections  shall 
prepare  ballots  in  the  following  form  for  an  election  called  under 
Section  1  of  this  act: 

"[]  FOR  creation  of  the  Currituck  Outer  Banks  Beautification 
District  and  the  levy  of  an  ad  valorem  tax,  not  to  exceed  ten 
cents  (IOC)  for  each  one  hundred  dollars  ($100.00)  taxable 
valuation,  to  beautify  the  district  and  protect  the  citizens  of 
the  district  by  providing  for  the  underground  installation  of 
utility  lines. 
[]  AGAINST  creation  of  the  Currituck  Outer  Banks 
Beautification  District  and  the  ie\7  of  an  ad  valorem  tax.  not 
to  exceed  ten  cents  (IOC)  for  each  one  hundred  dollars 
($100.00)    taxable    valuation,    to    beautify    the    district    and 
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protect    the    citizens    of   the    district    by    providing    for    the 
underground  installation  of  utility  lines." 

Sec.  4.  District  Established;  Tax  Levy.  If  a  majority  of  the 
qualified  voters  voting  in  an  election  called  under  Section  1  of  this  act 
vote  in  favor  of  creating  the  Currituck  Outer  Banks  Beautification 
District  and  authorizing  the  levy  and  collection  of  an  ad  valorem  tax  in 
the  district,  the  Currituck  County  Board  of  Commissioners  shall,  upon 
receipt  of  a  certified  copy  of  the  election  results,  adopt  a  resolution 
creating  the  Currituck  Outer  Banks  Beautification  District  and  shall 
file  a  copy  of  the  resolution  with  the  Clerk  of  Superior  Court  of 
Currituck  County.  Upon  establishing  the  Currituck  Outer  Banks 
Beautification  District,  the  Currituck  County  Board  of  Commissioners 
may  annually  levy  an  ad  valorem  tax  on  all  taxable  property  in  the 
district  in  an  amount  the  board  considers  necessary  to  provide  for  the 
installation  of  underground  utility  lines,  not  to  exceed  ten  cents  (IOC) 
for  each  one  hundred  dollars  ($100.00)  taxable  valuation  of  property. 
The  proceeds  of  this  tax  shall  be  used  only  to  provide  for  the 
underground  installation  of  utility  lines  in  the  district. 

Sec.  5.  Nature  of  District:  Governing  Body.  If  created,  the 
Currituck  Outer  Banks  Beautification  District  shall  be  a  body  politic 
and  corporate  and  shall  have  the  power  to  provide  for  the  installation 
of  underground  utility  lines  and  do  all  acts  reasonably  necessary  to 
fulfill  this  purpose.  The  Currituck  County  Board  of  Commissioners 
shall  serve,  ex  officio,  as  the  governing  body  of  the  district,  and  the 
officers  of  the  Board  of  County  Commissioners  shall  likewise  serve  as 
the  officers  of  the  governing  body  of  the  district.  A  simple  majority  of 
the  governing  body  constitutes  a  quorum,  and  approval  by  a  majority 
of  those  present  is  sufficient  to  determine  any  matter  before  the 
governing  body,  if  a  quorum  is  present. 

Sec.  6.  G.S.  18B-600(g)  reads  as  rewritten: 
"(g)  Beautification  District  Election.  —  In  a  county  where  ABC 
stores  have  been  approved  by  an  election  and  a  beautification  district 
has  been  created  after  May.  1984.  and  prior  to  June  30.  1986  1990, 
an  election  authorized  by  subsection  (a)  of  this  section  may  be  called 
in  the  beautification  district.  The  election  shall  be  called  in 
accordance  with  G.S.  l8B-601(b).  conducted,  and  the  results 
determined  in  the  same  manner  as  county  elections  held  under  this 
Article.  For  purposes  of  this  Article,  beautification  districts  holding 
any  election  shall  be  treated  on  the  same  basis  as  counties,  and 
municipalities  located  within  those  beautification  districts  shall  be 
treated  on  the  same  basis  as  cities." 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June.  1989. 
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H.B.  1054  CHAPTER  401    r 

AN  ACT  TO  CLARIFY  THAT  REFUSAL  TO  SURRENDER 
PROPERTY  TO  A  LAW  ENFORCEMENT  OFFICER  ACTING 
PURSUANT    TO     A    JUDICIAL    ORDER    IS    A    CRIMINAL 

OFFENSE.  ■      ,   ■.      ...   .    ■■..  :'.     -.,-   ,-         ,  ,        ■-:,     -■■ 

The  General  Assembly  of  North  Carolina  enacts:  .  ■  -. 

Section  1.      G.S.  14-115  reads  as  rewritten: 
"§  14-115.  Secreting  property  to  hinder  enforcement  of  lien  or  security 
interest. 

Any  person  who,  with  intent  to  prevent  or  hinder  the  enforcement 
of  a  lien  or  security  interest  after  a  judgment  or  order  has  been  issued 
for  possession  for  that  personal  property  subject  to  said  lien  or 
security  interest,  either  refuses  to  surrender  such  personal  property  in 
his  possession  to  a  law  enforcement  officer,  or  removes,  or 
exchanges,  or  secretes  such  personal  property,  removing,  exchanging 
or  secreting  any  personal  property  on  which  a  lien  or  security  interest 
exists,  after  a  judgment  or  order  for  possession  for  that  property  has 
been  issued,  with  intent  to  prevent  or  hinder  the  enforcement  of  the 
lien  or  security  interest,  shall  be  guilty  of  a  misdemeanor  punishable 
by  a  fine  not  to  exceed  five  hundred  dollars  ($500.00),  imprisonment 
for  not  more  than  six  months,  or  both." 

Sec.  2.     This  act  shall  become  effective  October  1,   1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

H.B.  1198  CHAPTER402  , 

AN  ACT  TO  LOWER  THE  THRESHOLD  PERCENTAGE  ON  A 
PETITION  FOR  UNAFFILIATED  CANDIDATE  IN 
MUNICIPAL  ELECTION. 

The  General  Assembly  of  North  Carolina  enacts:  : , 

Section  1.      G.S.  163-296  reads  as  rewritten:  ,,,.;;. 

"§  163-296.  Nomination  by  petition. 

In  cities  conducting  partisan  elections,  any  qualified  voter  who  seeks 
to  have  his  name  printed  on  the  regular  municipal  election  ballot  as  an 
unaffiliated  candidate  may  do  so  in  the  manner  provided  in  G.S. 
163-122.  except  that  the  petitions  and  affidavits  shall  be  filed  not  later 
than  12:00  noon  on  the  Friday  preceding  the  seventh  Saturday  before 
the  election,  and  the  petitions  shall  be  signed  by  a  number  of  qualified 
voters  of  the  municipality  equal  to  at  least  fifteen  percent  (15%)  ten 

880 


Session  Laws  -  1989  CHAPTER  403 

percent  (10%)  of  the  whole  number  of  voters  qualified  to  vote  in  the 
nuinicipal  election  according  to  tiie  most  recent  figures  certified  by  the 
State  Board  of  Elections.  A  person  whose  name  appeared  on  the  ballot 
in  a  primary  election  is  not  eligible  to  have  his  name  placed  on  the 
regular  municipal  election  ballot  as  an  unaffiliated  candidate  for  the 
same  office  in  that  year.  The  Board  of  Elections  shall  examine  and 
verify  the  signatures  on  the  petition,  and  shall  certify  only  the  names 
of  signers  who  are  found  to  be  qualified  registered  voters  in  the 
municipality.  Provided  that  in  the  case  where  a  qualified  voter  seeks  to 
have  his  name  printed  on  the  regular  municipal  election  ballot  as  an 
unaffiliated  candidate  for  election  from  an  election  district  within  the 
municipality,  the  petition  shall  be  signed  by  ten  percent  (10%)  of  the 
voters  qualified  to  vote  in  that  district." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
21st  day  of  June,  1989. 

SB.  80         r  CHAPTER  403 

AN  ACT  TO  ESTABLISH  A  LONG-TERM  CARE  OMBUDSMAN 
PROGRAM. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  Article  3  of  Chapter  143B  of  the  General  Statutes  is 
amended  by  adding  a  new  Part  to  read: 

"Part  4D.    Long-Term  Care  Ombudsman  Program. 
"§  I43B-I8I .  1 5.    Long-Term  Care  Ombudsman  Program/Office;  policy. 

The  General  Assembly  finds  that  a  significant  number  of  older 
citizens  of  this  State  reside  in  long-term  care  facilities  and  are 
dependent  on  others  to  provide  their  care.  It  is  the  intent  of  the 
General  Assembly  to  protect  and  improve  the  quality  of  care  and  life 
for  residents  through  the  establishment  of  a  program  to  assist  residents 
and  providers  in  the  resolution  of  complaints  or  common  concerns,  to 
promote  community  involvement  and  volunteerism  in  long-term  care 
facilities,  and  to  educate  the  public  about  the  long-term  care  system. 
It  is  the  further  intent  of  the  General  Assembly  that  the  Department  of 
Human  Resources,  witMn  available  resources  and  pursuant  to  its 
duties  under  the  Older  Americans  Act  of  1965,  as  amended,  42 
U.S.C.  §  3001-3057g.  ensure  that  the  quality  of  care  and  life  for 
these  residents  is  maintained,  that  necessary  reports  are  made,  and 
that,  when  necessary,  corrective  action  is  taken  at  the  Department 
level . 

"§  143B-I8I .  16.  Long-Term  Care  Ombudsman  Frogram/OJfice; 
dejinilion. 
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Unless  the  content  clearly  requires  otherwise,  as  used  in  this 
Article: 

(1)  'Long-term  care  facility'  means  any  skilled  nursing  facility 
and  intermediate  care  facility  as  defined  in  G.S.  131A-(4)  or 
any  domiciliary  home  as  defined  in  G.S.  131D-20(2). 

(2)  'Resident'  means  any  person  who  is  receiving  treatment  or 
care  in  any  long-term  care  facility. 

(3)  'State  Ombudsman'  means  the  State  Ombudsman  as  defined 
by  the  Older  Americans  Act  of  1965.  as  amended,  who 
carries  out  the  duties  and  functions  established  by  this 
Article. 

(4)  'Regional  Ombudsman'  means  a  person  employed  by  an 
Area  Agency  on  Aging  to  carry  out  the  functions  of  the 
Regional  Ombudsman  Office  established  by  this  Article. 

"§     1 43 B- 1 8 1. 17.        Office    of   Slate    Long-Term    Care    Ombudsman 
Program/Office:  esiablishmeni. 

The  Secretary  of  Department  of  Human  Resources  shall  establish 
and  maintain  the  Office  of  State  Long-Term  Ombudsman  in  the 
Division  of  Aging.  The  Office  shall  carry  out  the  functions  and  duties 
required  by  the  Older  Americans  Act  of  1965.  as  amended.  This 
Office  shall  be  headed  by  a  State  Ombudsman  who  is  a  person 
qualified  by  training  and  with  experience  in  geriatrics  and  long-term 
care.  The  Attorney  General  shall  provide  legal  staff  and  advice  to  this 
Office. 

"§     1 43 B- 1 8 1. 18.        Office    of   Stale    Long-Term    Care    Ombudsman 
Program/State  Ombudsman  duties. 

The  State  Ombudsman  shall: 


(1)  Promote  community  involvement  with  long-term  care 
provider  and  residents  of  long-term  care  facilities  and  serve 
as  liaison  between  residents,  residents'  families,  facility 
personnel,  and  facility  administration; 

(2)  Supervise  the  Long-Term  Care  Program  pursuant  to  rules 
adopted  by  the  Secretary  of  the  Department  of  Human 
Resources  pursuant  to  G.S.  143B-10; 

(3)  Certify  regional  ombudsmen.  Certification  requirements 
shall  include  an  internship  training  in  the  aging  process, 
complaint  resolution,  long-term  care  issues,  mediation 
techniques,  recruitment  and  training  of  volunteers,  and 
relevant  federal.  State,  and  local  laws,  policies,  and 
standards; 

(4)  Attempt  to  resolve  complaints  made  by  or  on  behalf  of 
individuals  who  are  residents  of  long-term  care  facilities, 
which  complaints  relate  to  administrative  action  that  may 
adversely  affect  the  health,  safety,  or  welfare  of  residents; 
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(5)  Provide  training  and  technical  assistance  to  regional 
ombudsmen: 

(6)  Establish  procedures  for  appropriate  access  by  regional 
ombudsmen  to  long-term  care  facilities  and  residents' 
records  including  procedures  to  protect  the  confidentiality 
of  these  records  and  to  ensure  that  the  identity  of  any 
complainant  or  resident  will  not  be  disclosed  without  the 
written  consent  of  the  complainant  or  resident  or  upon 
court  order; 

(7)  Analyze  data  relating  to  complaints  and  conditions  in  long- 
term  care  facilities  to  identify  significant  problems  and 
recommend  solutions; 

(8)  Prepare   an    annual    report    containing    data   and    findings 
'.;  regarding  the  types  of  problems  experienced  and  complaints 

reported    by    residents    as    well    as    recommendations    for 
resolutions  of  identified  long-term  care  issues; 

(9)  Prepare  findings  regarding  public  education  and  community 
involvement  efforts  and  innovative  programs  being  provided 
in  long-term  care  facilities;  and 

(10)  Provide  information  to  public  agencies,  and  through  the 
State  Ombudsman,  to  legislators,  and  others  regarding 
problems  encountered  by  residents  or  providers  as  well  as 
recommendations  for  resolution. 

"§    I43B-I8I.19.      Office   of  Regional  Long-Term   Care   Ombudsman; 
Regional  Ombudsman;  duties. 

(a)  An  Office  of  Regional  Ombudsman  Program  shall  be 
established  in  each  of  the  Area  Agencies  on  Aging,  and  shall  be 
headed  by  a  Regional  Ombudsman  who  shall  carry  out  the  functions 
and  duties  of  the  Office.  The  Area  Agency  on  Aging  administration 
shall  provide  administrative  supervision  to  each  Regional  Ombudsman. 

(b)  Pursuant  to  policies  and  procedures  established  by  the  State 
Office  of  Long-Term  Care  Ombudsman,  the  Regional  Ombudsman 
shall: 

(1)  Promote  community  involvement  with  long-term  care 
facilities  and  residents  of  long-term  care  facilities  and  serve 
as  a  liaison  between  residents,  residents'  families,  facility 
personnel,  and  facility  administration; 

(2)  Receive  and  attempt  to  resolve  complaints  made  by  or  on 
behalf  of  residents  in  long-term  care  facilities; 

(3)  Collect  data  about  the  number  and  types  of  complaints 
handled: 

(4)  Work  with  long-term  care  providers  to  resolve  issues  of 
common  concern: 

,    (5)      Work  with  long-term  care  providers  to  promote  increased 
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.  ,  community  involvement: 

(6)  Offer  assistance  to  long-term  care  providers  in  staff  training 
regarding  residents'  rights; 

(7)  Report  regularly  to  the  office  of  State  Ombudsman  about 
the  data  collected  and  about  the  activities  of  the  Regional 
Ombudsman; 

(8)  Provide  training  and  technical  assistance  to  the  community 
advisory  committees;  and 

(9)  Provide  information  to  the  general  public  on  long-term  care 
issues. 

"§  I43B-J8I  .20.  State /Regional  Long-Term  Care  Ombudsman:  aulhoriiy 
to  enter;  cooperation  of  government  agencies:  communication  with 
residents. 

(a)  The  State  and  Regional  Ombudsman  may  enter  any  long-term 
care  facility  and  may  have  reasonable  access  to  any  resident  in  the 
reasonable  pursuit  of  his  function.  The  Ombudsman  may 
communicate  privately  and  confidentially  with  residents  of  the  facility 
individually  or  in  groups.  The  Ombudsman  shall  have  access  to  the 
patient  records  of  any  resident,  under  procedures  established  by  the 
State  Ombudsman  pursuant  to  G.S.143B-181.18(6),  provided  that  the 
medical  and  personal  financial  records  pertaining  to  an  individual 
resident  may  be  inspected  only  with  the  permission  of  the  resident  or 
his  legally  appointed  guardian,  if  any.  Entry  shall  be  conducted  in  a 
manner  that  will  not  significantly  disrupt  the  provision  of  nursing  or 
other  care  to  residents  and  if  the  long-term  care  facility  requires 
registration  of  all  visitors  entering  the  facility,  then  the  State  or 
Regional  Ombudsman  must  also  register.  Any  State  or  Regional 
Ombudsman  who  discloses  any  information  obtained  from  the  patient's 
medical  or  personal  financial  records  without  a  court  order  or  without 
authorization  in  writing  from  the  resident,  or  his  legal  representative, 
is  guilty  of  a  general  misdemeanor. 

(b)  The  State  or  Regional  Ombudsman  shall  identify  himself  as 
such  to  the  resident,  and  the  resident  has  the  right  to  refuse  to 
communicate  with  the  Ombudsman. 

(c)  The  resident  has  the  right  to  participate  in  planning  any  course 
of  action  to  be  taken  on  his  behalf  by  the  State  or  Regional 
Ombudsman,  and  the  resident  has  the  right  to  approve  or  disapprove 
any  proposed  action  to  be  taken  on  his  behalf  by  the  Ombudsman. 

(d)  The  State  or  Regional  Ombudsman  shall  meet  with  the  facility 
administrator  or  person  in  charge  before  any  action  is  taken  to  allow 
the  facility  the  opportunity  to  respond,  provide  additional  information, 
or  take  appropriate  action  to  resolve  the  concern. 

(e)  The  State  and  Regional  Ombudsman  may  obtain  from  any 
government  agency,  and  this  agency  shall  provide,  that  cooperation, 
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^s.i«stance.  services,  data,  and  access  to  files  and  records  that  will 
enable  the  Ombudsman  to  properly  perform  his  duties  and  exercise  his 
powers    provided  this  information  is  not  privileged  by  law. 

(0  If  the  subject  of  the  complaint  involves  suspected  abuse,  neglect, 
or  exploitation,  the  State  or  Regional  Ombudsman  shall  notify  the 
ronntv  department  of  social  services'  Adult  Protection  Services  section 
"of  the  county  department  of  social  services,  pursuant  to  Article  6  of 
Chapter  108 A  of  the  General  Statutes. 

"^  I43B-I8I.2I.  State /RcoJonal  Lon^-Tcrm  Care  Ombudsman; 
resolution  of  complaints.  -r.     •       i 

•  (a->  Following  receipt  of  a  complaint,  the  State  or  Regional 
Ombudsman  shall  attempt  to  resolve  the  complaint  using,  whenever 
•^^iilblirn^formal     technique     of     mediation,     conciliation,     and 

persuasion.  ^ 

(b^  Complaints  or  conditions  adversely  affecting  residents  of  long- 
term  care  facilities  that  cannot  be  resolved  in  the  manneT  described  in 
.subsection  (a)  of  this  section  shall  be  referred  bv  the  State  or  Regional 
Ombudsman  to  the  appropriate  licensure  agency  pursuant  to  G.S. 
131E-10Q  through  110  and  G.S.131D-2. 
"§     I43B-18I.22.         State /RcRional     Lon^-Term     Care     Ombudsman; 

conjldentiality.  u  u  if 

— The  identity  of  any  complainant,  resident  on  whose  behalf  a 
coi^^HIiim"!^  made,  or  individual  providing  information  ^n^ behalf  of 
the  resident  or  complainant  relevant  to  the  attempted  resolution  of  a 
complaint  is  confidential  and  may  be  disclosed  only  with  the  express 
pern^ission  of  the  person.  The  information  produced  by  the  process  of 
complaint  resolution  may  be  disclosed  by  the  State  Ombudsman  or 
Regional  Ombudsman  only  if  the  identity  of  any  such  person  is  not 
disclosed  by  name  or  inference.  If  the  identity  of  any  such  person  is 
disclosed  by  name  or  inference  in  such  information,  the  information 
may  be  disclosed  only  with  his  express  permission.  If  the  complaint 
becomes  the  subject  of  a  judicial  proceeding,  the  investigative 
information  may  be  disclosed  for  the  purpose  of  the  proceeding. 
"§  I43B-I8I.23.  Slate/Regional  Loiiq-Term  Care  Ombudsman; 
prohibition  of  retaliation. 

— No  person  shall  discriminate  or  retaliate  in  any  manner  against  any 
resident  or  relative  or  guardian  of  a  resident,  any  employee  of  a  long- 
term  care  facility,  or  any  other  person  because  of  the  making  of  a 
complaint  or  providing  of  information  in  good  faith  to  the  State 
Ombudsman  or  Regional  Ombudsman. 
"§  1 438-181.24.    Office  of  State/Re<^ional  Lon^-Term  Care  Ombudsman; 

immunity  from  liability.       -  r  .    r  .^u 

No   representative   of  the   Office   shall    be    liable   for   good   faith 
performance  of  official  duties. 
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"§  143B-I81 .25.    Office  of  Stale /Regional  Long-Term  Care  Ombudsman; 
penally  for  willful  interference. 

Willful  or  unnecessary  obstruction  with  the  State  or  Regional  Long- 
Term  Care  Ombudsman  in  the  performance  of  his  official  duties  is  a 
general  misdemeanor." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989.  .  ^         .. 

S.B.  410  CHAPTER  404 

AN  ACT  ENABLING  THE  COUNTY  OF  NEW  HANOVER  TO 
ESTABLISH  AN  AIRPORT  AUTHORITY  FOR  THE 
OPERATION  AND  MAINTENANCE  OF  AIRPORT  FACILITIES 
IN  THE  COUNTY  OF  NEW  HANOVER  FOR  THE  CITIZENS 
OF  NEW  HANOVER  COUNTY  AND  VICINITY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  There  is  hereby  created  the  "New  Hanover  County 
Airport  Authority"  (for  brevity  hereinafter  referred  to  as  the  "Airport 
Authority"),  which  shall  be  a  body  corporate  and  politic,  having  the 
powers  and  jurisdiction  hereinafter  enumerated  and  such  other  and 
additional  powers  as  shall  be  conferred  upon  it  by  future  acts  of  the 
General  Assembly. 

Sec.  2.  The  Airport  Authority  shall  consist  of  five  (5)  members 
who  shall  be  resident  voters  of  New  Hanover  County  and  who  shall  be 
appointed  by  the  New  Hanover  County  Board  of  Commissioners,  and 
who  shall  meet  at  least  once  per  month  at  the  New  Hanover  County 
International  Airport.  Initially,  the  term  of  office  of  the  members  of 
the  Airport  Authority  shall  be  determined  by  the  New  Hanover  County 
Board  of  Commissioners,  not  to  exceed  four  years,  and  thereafter  the 
members  of  the  Authority  shall  be  appointed  to  serve  for  a  period  of 
four  (4)  years  and  any  member  may  serve  a  total  of  two  (2)  successive 
terms,  after  which  said  member  may  not  be  reappointed  to  the 
Authority  except  after  a  lapse  of  two  (2)  years  following  the  most 
recent  term  served  by  said  member.  Each  of  the  members  and  their 
successors  so  appointed  shall  take  and  subscribe  before  the  Clerk  to 
the  Board  of  Commissioners  for  the  County  of  New  Hanover  an  oath 
of  office  and  file  the  same  with  the  County  Commissioners  of  New 
Hanover  County.  Any  member  of  the  Airport  Authority  may  be 
removed,  for  cause,  by  the  New  Hanover  County  Board  of 
Commissioners.  The  New  Hanover  County  Board  of  Commissioners, 
may.  at  the  request  of  the  Airport  Authority,  increase  the  membership 
to  no  more  than  nine  members  or  decrease  the  membership  to  no  less 
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than  three  members.  The  New  Hanover  County  Board  of 
Commissioners  shall  consult  with  the  Airport  Authority  in  filling 
vacancies  on  the  Airport  Authority. 

Sec.  3.  The  members  shall,  for  the  purpose  of  doing  business, 
constitute  a  Board  of  Directors,  which  shall  adopt  suitable  bylaws  for 
its  management.  The  members  of  the  Board  shall  receive 
compensation  or  per  diem  by  unanimous  agreement  of  the  Authority. 
Members  shall  be  allowed  and  paid  their  actual  traveling  expenses 
incurred  in  transacting  the  business  and  at  the  instance  of  said  Airport 
Authority. 

Sec.  4.  Said  Airport  Authority  shall  constitute  a  body,  both 
corporate  and  politic,  and  may; 

(1)  Purchase,  acquire,  establish,  construct,  own.  control, 
lease,  equip,  improve,  maintain,  operate,  and  regulate  the 
New  Hanover  County  International  Airport  for  the  use  of 
airplanes,  and  other  aircraft,  and  all  facilities  incidental  to 
the  operation  of  such  airport,  within  the  limits  of  New 
Hanover  County;  and  for  any  of  such  purposes,  to 
purchase,  acquire,  own.  hold,  lease  and/or  operate  real  or 
personal  property; 

(2)  Purchase  real  or  personal  property; 

(3)  Sue  or  be  sued  in  the  name  of  the  Airport  Authority,  make 
contracts  necessary  for  the  exercise  of  the  powers  of  the 
Airport  Authority,  and  acquire  by  purchase,  lease,  or 
otherwise,  any  existing  lease,  leasehold  right  or  other 
interest  in  any  existing  airport  located  in  New  Hanover 
County; 

(4)  Charge  and  collect  reasonable  and  adequate  fees,  royalties, 
rents  or  other  charges  for  the  use  of  the  property  owned, 
leased  or  otherwise  controlled  or  operated  by  said  Airport 
Authority  or  for  services  rendered  in  the  operation  thereof; 

(5)  Make  all  reasonable  rules  and  regulations  as  it  deems 
necessary  for  the  proper  maintenance,  use,  operation,  and 
control  of  any  airport  or  airport  facilities  owned,  leased,  or 
otherwise  controlled  by  said  Airport  Authority;  to  provide 
penalties  for  the  violation  of  such  rules  and  regulations; 
provided  said  rules  and  regulations  and  penalties  be  not  in 
conflict  with  the  laws  of  the  State  of  North  Carolina  and  the 
rules  and  regulations  of  the  Federal  Aviation 
Administration; 

(6)  Sell,  lease,  or  otherwise  dispose  of,  any  property,  real  or 
personal,  belonging  to  the  Airport  Authority,  but  no  sale  of 
real  property  shall  be  made  without  the  approval  of  the 
Board  of  County  Commissioners  of  New  Hanover  County 
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and  the  Federal  Aviation  Administration; 

(7)  Purchase  such  insurance  as  said  Airport  Authority  shall 
deem  necessary; 

(8)  Deposit  or  invest  and  reinvest  any  of  its  funds  as  provided 
by  the  Local  Government  Finance  Act.  as  it  may  be 
amended  from  time  to  time,  for  the  deposit  or  investment  of 
unit  funds; 

(9)  Operate,  own,  lease,  control,  regulate,  or  grant  to  others 
the  right  to  operate  on  any  airport  premises,  restaurants, 
snack  bars,  and  vending  machines,  food  and  beverage 
dispensing  outlets,  rental  car  services,  catering  services, 
novelty  shops,  insurance  sales,  advertising  media, 
merchandising  outlets,  motels,  hotels,  barber  shops, 
automobile  parking  and  storage  facilities,  automobile 
service  stations,  garage  service  facilities,  motion  pictures, 
personal  service  establishments  and  all  other  types  of 
facilities   as   may   be   directly   or   indirectly   related   to  the 

'  maintenance    and    furnishing   to   the   general    public   of  a 

complete  air  terminal  installation; 

(10)  Possess  the  same  exemptions  in  respect  to  payment  of  taxes 
and  license  fees,  as  provided  for  municipal  corporations  by 
the  laws  of  the  State  of  North  Carolina; 

(11)  Issue  revenue  bonds  pursuant  to  Article  5  of  Chapter  159 
of  the  General  Statutes  of  North  Carolina; 

(12)  Have  all  the  same  power  and  authority  granted  to  cities  and 
counties  pursuant  to  General  Statutes  Chapter  63, 
AERONAUTICS; 

(13)  Have  a  corporate  seal  which  may  be  altered  at  will. 

Sec.  5.  Any  lands  acquired,  owned,  controlled  or  occupied  by 
said  Airport  Authority  shall,  and  are  hereby  declared  to  be  acquired, 
owned,  controlled  and  occupied  for  a  public  purpose. 

Sec.  6.  Said  Airport  Authority  shall  make  an  annual  report  to 
the  new  Hanover  County  Board  of  Commissioners  setting  forth  in 
detail  the  operations  and  transactions  conducted  by  it  pursuant  to  this 
act.  Said  Airport  Authority  shall  be  regarded  as  the  corporate 
instrumentality  and  agent  for  New  Hanover  County  for  the  purpose  of 
operating,  maintaining  and  developing  airport  facilities  in  New 
Hanover  County,  but  it  shall  not  have  the  power  to  pledge  the  credit  of 
New  Hanover  County,  or  any  subdivision  thereof,  or  to  impose  any 
obligation  upon  New  Hanover  County  or  any  subdivision  thereof, 
except  and  when  such  power  is  expressly  granted  by  statute. 

Sec.  7.  All  rights  and  powers  given  and  granted  to  the  counties 
or  municipalities  by  the  statutes  of  North  Carolina,  which  may  now  be 
in    effect    or    enacted    in    the    future    relating    to    the    development. 
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regulation  and  control  of  nninicipai  airports  and  the  regulation  of 
aircraft  are  vested  in  the  Airport  Authority,  and  New  Hanover  County 
may  delegate  its  powers  under  said  acts  to  the  Airport  Authority  and 
the  Airport  Authority  shall  have  concurrent  right  with  New  Hanover 
County  to  control,  regulate  and  provide  for  the  development  of  aviation 
in  New  Hanover  County. 

Sec.  8.  Said  Airport  Authority  may  employ  such  agents, 
engineers,  attorneys  and  other  persons  whose  services  may  be  deemed 
by  the  Airport  Authority  to  be  necessary  and  useful  in  carrying  out  the 
provisions  of  this  act.  Members  of  said  Airport  Authority  shall  not  be 
personally  liable,  in  any  manner,  for  their  acts  as  members  of  the 
Airport  Authority,  except  for  misfeasance  or  malfeasance. 

Sec.  9.  If  any  one  or  more  sections,  clauses,  sentences  or  parts 
of  this  act  shaJI  be  adjudged  invalid,  such  judgment  shall  not  affect, 
impair  or  invalidate  the  remaining  provisions  thereof,  but  shall  be 
confined  in  its  operation  to  the  specific  provisions  held  invalid,  and  the 
inapplicability  or  invalidity  of  any  section,  clause,  sentence  or  part  of 
this  act  in  one  or  more  instances  or  circumstances  shall  not  be  taken 
to  affect  or  prejudice  in  any  way  its  applicability  or  validity  in  any 
other  instance. 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

S.B.  573  CHAPTER  405 

AN    ACT   TO    PROHIBIT   HUNTING    FROM   THE   RIGHTS-OF- 
WAY  IN  RUTHERFORD  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  unlawful  to  hunt,  take,  or  kill  or  to  attempt  to 
hunt,  take,  or  kill  any  wild  animal  or  wild  bird  on,  from,  or  across 
the  right-of-way  of  any  public  road,  street,  highway,  or  thoroughfare. 

Sec.  2.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00)  or  by  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  subsequent  conviction  within 
three  years  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  two  hundred  dollars  ($200.00).  by  imprisonment  not  to  exceed 
90  days,  or  both. 

Sec.  3.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commission,  by  sheriffs  and  deputy  sheriffs, 
and  by  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  4.     This  act  applies  only  to  Rutherford  County. 
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Sec.  5.     This  act  shall  become  effective  October  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

S.B.  874  ^  CHAPTER406  r 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  TO  THE  GENERAL 
STATUTES  REGULATING  SLOT  MACHINES. 

The  General  Assembly  of  North  Carolina  enacts:  "  .S.'      ;.:| 

Section  1.      G.S.  14-306  reads  as  rewritten:  >,:  ■;  v     ^ 

"  §  14-306.  Slot  machine  or  device  defined. 

Any  machine,  apparatus  or  device  is  a  slot  machine  or  device  within 
the  provisions  of  G.S.  14-304  G.S.  14-296  through  14-309,  if  it  is 
one  that  is  adapted,  or  may  be  readily  converted  into  one  that  is 
adapted,  for  use  in  such  a  way  that,  as  a  result  of  the  insertion  of  any 
piece  of  money  or  coin  or  other  object,  such  machine  or  device  is 
caused  to  operate  or  may  be  operated  in  such  manner  that  the  user 
may  receive  or  become  entitled  to  receive  any  piece  of  money,  credit, 
allowance  or  thing  of  value,  or  any  check,  slug,  token  or 
memorandum,  whether  of  value  or  otherwise,  or  which  may  be 
exchanged  for  any  money,  credit,  allowance  or  any  thing  of  value,  or 
which  may  be  given  in  trade,  or  the  user  may  secure  additional 
chances  or  rights  to  use  such  machine,  apparatus  or  device;  or  any 
other  machine  or  device  designed  and  manufactured  primarily  for  use 
in  connection  with  gambling  and  which  machine  or  device  is  classified 
by  the  United  States  as  requiring  a  federal  gaming  device  tax  stamp 
under  applicable  provisions  of  the  Internal  Revenue  Code.  This 
definition  is  intended  to  embrace  all  slot  machines  and  similar  devices 
except  slot  machines  in  which  is  kept  any  article  to  be  purchased  by 
depositing  any  coin  or  thing  of  value,  and  for  which  may  be  had  any 
article  of  merchandise  which  makes  the  same  return  or  returns  of 
equal  value  each  and  every  time  it  is  operated,  or  any  machine 
wherein  may  be  seen  any  pictures  or  heard  any  music  by  depositing 
therein  any  coin  or  thing  of  value,  or  any  slot  weighing  machine  or 
any  machine  for  making  stencils  by  the  use  of  contrivances  operated 
by  depositing  in  the  machine  any  coin  or  thing  of  value,  or  any  lock 
operated  by  slot  wherein  money  or  thing  of  value  is  to  be  deposited, 
where  such  slot  machines  make  the  same  return  or  returns  of  equal 
value  each  and  every  time  the  same  is  operated  and  does  not  at  any 
time  it  is  operated  offer  the  user  or  operator  any  additional  money, 
credit,  allowance,  or  thing  of  value,  or  check,  slug,  token  or 
memorandum,  whether  of  value  or  otherwise,  which  may  be 
exchanged  for  money,  credit,  allowance  or  thing  of  value  or  which 
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may  be  given  in  trade  or  by  which  the  user  may  secure  additional 
chances  or  rights  to  use  such  machine,  apparatus,  or  device,  or  in  the 
playing  of  which  the  operator  does  not  have  a  chance  to  make  varying 
scores  or  tallies. 

The  definition  contained  in  the  first  paragraph  of  this  section  and 
G.S.  14-296,  14-301.  14-302.  and  14-305  does  not  include 
coin-operated  machines,  video  games,  and  devices  designed  and 
manufactured  for  amusement  only,  the  operation  of  which  depends 
upon  the  skill  or  dexterity  of  the  player.  Included  within  this  exception 
are  pinball  machines,  video  games,  and  other  arcade  mechanical 
amusement  devices  that  enable  the  player,  based  on  his  skill  or 
dexterity,  to  make  varying  scores  or  tallies  and  to  receive  free  replays 
or  paper  coupons  that  may  be  exchanged  for  prizes  with  a  value  not 
exceeding  ten  dollars  ($10.00).  but  may  not  be  exchanged  or 
converted  to  money." 

Sec.  2.     G.S.  14-296  reads  as  rewritten: 
"  §  14-296.  !llcf>al  slot  machines  and  punchboards  defined. 

An  illegal  slot  machine  or  punchboard  within  the  contemplation  of 
G.S.  14-295  through  14-298  is  defined  as  one  that  shall  not  produce 
im^ — ©4: — give — to — tte — person — v4^ — places — Goi*i — ©4: — money — ©4: — the 
representative  of  either,  the  same  return  in  market  value  each  and 
every  time  such  machine  is  operated  by  placing  money  or  coin  or  the 
representative  of  either  therein  a  device  where  the  user  may  become 
entitled  to  receive  any  money,  credit,  allowance,  or  any  thing  of  value, 
as  defined  in  G.S.  14-306." 

Sec.  3.     G.S.  14-301  reads  as  rewritten: 
"§  14-301.  Operation  or  possession  of  slot  machine:  separate  offenses. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation  to  operate, 
keep  in  his  possession  or  in  the  possession  of  any  other  person,  firm 
or  corporation,  for  the  purpose  of  being  operated,  any  slot  machine 
that  shall  not  produce  for  or  give  to  the  person  who  places  coin  or 
money,  or  the  representative  of  either,  the  same  return  in  market 
value  each  and  every  time  such  machine  is  operated  by  placing  money 
or  coin  or  the  representative  of  either  therein  or  device  where  the  user 
may  become  entitled  to  receive  any  money,  credit,  allowance,  or  any 
thing  of  value,  as  defined  in  G.S.  14-306.  Each  time  said  machine  is 
operated  as  aforesaid  shall  constitute  a  separate  offense." 

Sec.  4.     G.S.  14-302  reads  as  rewritten: 
"§  14-302.  Punchboards,  vending  machines,  and  other  gambling  devices; 
separate  offenses. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation  to  operate 
or  keep  in  his  possession,  or  the  possession  of  any  other  person,  firm 
or  corporation,  for  the  purpose  of  being  operated,  any  punchboard. 
slot  machine  or  device  where  the  user  may  become  entitled  to  receive 
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any  money,  credit,  allowance,  or  any  thing  of  value,  as  defined  in 
G.S.  14-306.  machine  for  vending  merchandise,  or  other  gambling 
device,  by  whatsoever  name  known  or  called,  that  shall  not  produce 
for  or  give  to  the  person  operating,  playing  or  patronizing  same, 
whether  personally  or  through  another,  by  paying  money  or  other 
thing  of  value  for  the  privilege  of  operating,  playing  or  patronizing 
same,  whether  through  himself  or  another,  the  same  return  in  market 
value,  each  and — every  time  such  punchboard.  machine  for  vending 
merchandise  or  other  gambling  device,  by  whatsoever  name  known  or 
called,  is  operated,  played  or  patronized  by  paying  of  money  or  other 
thing  of  value  for  the  privilege  thereof.  Each  time  said  punchboard, 
machine — foi; — vending — merchandise. — or  other — gambling — device. — by 
whatsoever  name  known  or  called,  slot  machine  or  device  where  the 
user  may  become  entitled  to  receive  any  money,  credit,  allowance,  or 
any  thing  of  value,  as  defined  in  G.S.  14-306  is  operated,  played,  or 
patronized  by  the  paying  of  money  or  other  thing  of  value  therefor, 
shall  constitute  a  separate  violation  of  this  section  as  to  operation 
thereunder." 

Sec.  5.     G.S.  14-304  reads  as  rewritten: 
"§  14-304.  Maimfaclure,  sale,  etc.,  of  slot  machines  and  devices. 

It  shall  be  unlawful  to  manufacture,  own.  store,  keep,  possess,  sell, 
rent,  lease,  let  on  shares,  lend  or  give  away,  transport,  or  expose  for 
sale  or  lease,  or  to  offer  to  sell.  rent,  lease,  let  on  shares,  lend  or  give 
away,  or  to  permit  the  operation  of.  or  for  any  person  to  permit  to  be 
placed,  maintained,  used  or  kept  in  any  room,  space  or  building 
owned,  leased  or  occupied  by  him  or  under  his  management  or 
control,  any  slot  machine  or  device  where  the  user  may  become 
entitled  to  receive  any  money,  credit,  allowance,  or  any  thing  of  value, 
as  defined  in  G.S.  14-306." 

Sec.  6.     G.S.  14-305  reads  as  rewritten: 
"§  14-305,  Agreements  with  reference  to  slot  machines  or  devices  made 
unlawful. 

It  shall  be  unlawful  to  make  or  permit  to  be  made  with  any  person 
any  agreement  with  reference  to  any  slot  machines  or  device,  device 
where  the  user  may  become  entitled  to  receive  any  money,  credit, 
allowance,  or  any  thing  of  value,  as  defined  in  G.S.  14-306  pursuant 
to  which  the  user  thereof  may  become  entitled  to  receive  any  money, 
credit,  allowance,  or  anything  of  value  or  additional  chance  or  right  to 
use  such  machines  or  devices,  or  to  receive  any  check,  slug,  token  or 
memorandum  entitling  the  holder  to  receive  any  money,  credit, 
allowance  or  thing  of  value." 

Sec.  7.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989.  ...         ... 

892 


Session  Laws  -  1989  CHAPTER  407 

SB.  889  CHAPTER  407 

AN  ACT  TO  PROVIDE  FOR  COLLECTION  OF  PROPERTY  IN 
DECEDENTS'  ESTATES  BY  DEVISEES,  PUBLIC 
ADMINISTRATORS,  AND  EXECUTORS. 

The  General  Assembly  of  North  Carolina  enacts  : 

Section  1.  G.S.  28A-25-l(a)  reads  as  rewritten: 
"(a)  When  a  decedent  dies  intestate  leaving  personal  property,  less 
liens  and  encumbrances  thereon,  not  exceeding  ten  thousand  dollars 
($10,000)  in  value,  at  any  time  after  30  days  from  the  date  of  death, 
any  person  indebted  to  the  decedent  or  having  possession  of  tangible 
personal  property  or  an  instrument  evidencing  a  debt,  obligation,  stock 
or  chose  in  action  belonging  to  the  decedent  shall  make  payment  of 
the  indebtedness  or  deliver  the  tangible  personal  property  or  an 
instrument  evidencing  a  debt,  obligation,  stock  or  chose  in  action  to  a 
person  claiming  to  be  the  public  administrator  appointed  pursuant  to 
G.S.  28A-12-1.  or  an  heir  or  creditor  of  the  decedent,  not  disqualified 
under  G.S.  28A-4-2,  upon  being  presented  a  certified  copy  of  an 
affidavit  filed  in  accordance  with  subsection  (b)  and  made  by  or  on 
behalf  of  the  heir  or  creditor  or  the  public  administrator    stating: 

(1)  The  name  and  address  of  the  affiant  and  the  fact  that  he  or 
she  is  the  public  administrator  or  an  heir  or  creditor  of  the 
decedent; 

(2)  The  name  of  the  decedent  and  his  residence  at  time  of  death; 

(3)  The  date  and  place  of  death  of  the  decedent; 

(4)  That  30  days  have  elapsed  since  the  death  of  the 
decedent; 

(5)  That  the  value  of  all  the  personal  property  owned  by  the 
estate  of  the  decedent,  less  liens  and  encumbrances  thereon, 
does  not  exceed  ten  thousand  dollars  ($10,000); 

(6)  That  no  application  or  petition  for  appointment  of  a  personal 
representative  is  pending  or  has  been  granted  in  any 
jurisdiction; 

(7)  The  names  and  addresses  of  those  persons  who  are  entitled, 
under  the  provisions  of  the  Intestate  Succession  Act,  to  the 
personal  property  of  the  decedent  and  their  relationship,  if 
any.  to  the  decedent;  and 

(8)  A  description  sufficient  to  identify  each  tract  of  real  property 
owned  by  the  decedent  at  the  time  of  his  death." 

Sec.  2.     G.S.  28A-25-1 .1(a)  reads  as  rewritten: 
"(a)     When  a  decedent  dies  testate  leaving  personal  property,  less 
liens  and  encumbrances  thereon,  not  exceeding  ten  thousand  dollars 
($10,000)  in  value,  at  any  time  after  30  days  from  the  date  of  death, 
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any  person  indebted  to  the  decedent  or  having  possession  of  tangible 
personal  property  or  an  instrument  evidencing  a  debt,  obligation,  stock 
or  chose  in  action  belonging  to  the  decedent  shall  make  payment  of 
the  indebtedness  or  deliver  the  tangible  personal  property  or  an 
instrument  evidencing  a  debt,  obligation,  stock  or  chose  in  action  to  a 
person  claiming  to  be  -aft  the  public  administrator  appointed  pursuant 
to  G.S.  28A-12-K  a  person  named  or  designated  as  executor  in  the 
will,  devisee,  heir  or  creditor,  of  the  decedent,  not  disqualified  under 
G.S.  28A-4-2.  upon  being  presented  a  certified  copy  of  an  affidavit 
filed  in  accordance  with  subsection  (b)  and  made  by  or  on  behalf  of 
the  heir  or  creditor >  heir,  the  person  named  or  designated  as  executor 
in  the  will  of  the  decedent,  the  creditor,  the  public  administrator,  or 
the  devisee,  stating: 

(1)  The  name  and  address  of  the  affiant  and  the  fact  that  he  is 
■aft  the  public  administrator,  a  person  named  or  designated 
as  executor  in  the  will,  devisee,   heir  or  creditor,  of  the 

,'  decedent: 

(2)  The  name  of  the  decedent  and  his  residence  at  time  of 
death; 

(3)  The  date  and  place  of  death  of  the  decedent: 

(4)  That  30  days  have  elapsed  since  the  death  of  the  decedent; 

(5)  That  the  decedent  died  testate  leaving  personal  property, 
less  liens  and  encumbrances  thereon,  not  exceeding  ten 
thousand  dollars  ($10,000)  in  value; 

(6)  That  the  decedent's  will  has  been  admitted  to  probate  in  the 
court  of  the  proper  county  and  a  duly  certified  copy  of  the 
will  has  been  recorded  in  each  county  in  which  is  located 
any  real  property  owned  by  the  decedent  at  the  time  of  his 
death; 

(7)  That  a  certified  copy  of  the  decedent's  will  is  attached  to 
the  affidavit: 

(8)  That  no  application  or  petition  for  appointment  of  a 
personal  representative  is  pending  or  has  been  granted  in 
any  jurisdiction: 

(9)  The  names  and  addresses  of  those  persons  who  are  entitled, 
under  the  provisions  of  the  wiU  will,  or  if  applicable,  of  the 
Intestate  Succession  Act,  to  the  property  of  the  decedent; 
and  their  relationship,  if  any.  to  the  decedent:  and 

(10)  A  description  sufficient  to  identify  each  tract  of  real 
property  owned  by  the  decedent  at  the  time  of  his  death." 

Sec.  3.     G.S.  28A-25-3  reads  as  rewritten: 
"  §   28A-25-3.    Disbursement  and  dislribuiion   of  properly  collected  by 
affidavit. 

(a)    If   there    has    been    no    personal    representative    or    collector 

894 


Session  Laws  -  1989  CHAPTER  407 

appointed  by  the  clerk  of  superior  court,  the  heir  [or]  creditor  affiant 
who  has  collected  personal  property  of  the  decedent  by  affidavit 
pursuant  to  G.S.  28A-25-1  or  G.S.  28A-25-1.1  shall: 

(1)  Disburse  and  distribute  the  same  in  the  following  order: 

a.  To  the  payment  of  the  surviving  spouse's  year's 
allowance  and  the  children's  year's  allowance  assigned 
in  accordance  with  G.S.  30-15  through  30-33; 

b.  To  the  payment  of  the  debts  and  claims  against  the  estate 
of  the  decedent  in  the  order  of  priority  set  forth  in  G.S. 
28A-19-6,  or  to  the  reimbursement  of  any  person  who 
has  already  made  payment  thereof; 

c.  To  the  distribution  of  the  remainder  of  the  personal 
property  to  the  persons  entitled  thereto  under  the 
provisions  of  the  will  or  of  the  Intestate  Succession  Act; 
and 

(2)  File  an  affidavit  with  the  clerk  of  superior  court  that  he  has 
collected  the  personal  property  of  the  decedent  and  the 
manner  in  which  he  has  disbursed  and  distributed  it.  This 
final  affidavit  shall  be  filed  within  90  days  of  the  date  of 
filing  of  the  qualifying  affidavit  provided  for  in  G.S. 
28A-25-I  or  G.S.  28A-25-I.I.  If  the  heir  or  creditor  affiant 
cannot  file  the  final  affidavit  within  90  days,  he  shall  file  a 
report  with  the  clerk  within  that  time  period  stating  his 
reasons.  Upon  determining  that  the  heir  or  creditor  affiant 

t;         has  good  reason  not  to  file  the  final  affidavit  within  90  days, 

the  clerk  may  extend  the  time  for  filing  up  to  one  year  from 

the  date  of  filing  the  qualifying  affidavit. 

(b)  Nothing  in  this  section  shall  be  construed  as  changing  the  rule 

of   G.S.    28A-15-1    and    G.S.    28A-15-5    rendering    both    real    and 

personal   property,   without  preference  or  priority,   available  for  the 

discharge  of  debts  and  other  claims  against  the  estate  of  the  decedent. 

If  it  appears  that  it  may  be  in  the  best  interest  of  the  estate  to  sell, 

lease,  or  mortgage  any  real  property  to  obtain  money  for  the  payment 

of  debts  or  other  claims  against  the  decedent's  estate,  the  affiant  shall 

petition  the  clerk  of  superior  court  for  the  appointment  of  a  personal 

representative  to  conclude  the  administration  of  the  decedent's  estate 

pursuant  to  G.S.  28A-25-5." 

Sec.  4.     G.S.  28A-25-4  reads  as  rewritten: 
"  §  28A-25'4.  Clerk  may  compel  compliance. 

If  any  heir  or  creditor  affiant  who  has  collected  personal  property  of 
the  decedent  by  affidavit  pursuant  to  G.S.  28A-25-1  or  G.S.  28A- 
25-1.1  shall  fail  to  make  distribution  or  file  affidavit  as  required  by 
G.S.  28A-25-3.  the  clerk  of  superior  court  may.  upon  his  own  motion 
or  at  the  request  of  any  interested  person,  issue  an  attachment  against 
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him  for  a  contempt  and  commit  him  until  he  mal<es  proper 
distribution  and  files  the  affidavit.  In  addition  to  or  in  lieu  of  filing 
this  attachment,  the  clerk  may  require  the  heir  or  creditor  affiant  to 
post  a  bond  conditioned  as  provided  in  G.S.  28A-8-2." 

Sec.  5.  This  act  shall  become  effective  October  1,  1989.  and 
shall  apply  to  persons  dying  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989. 

S.B.  918  CHAPTER  408 

AN  ACT  TO  DECLARE  PRIVATE  NONPROFIT  CHILD  PLACING 
AGENCIES  AND  CHILD-CARE  FACILITIES  ELIGIBLE  TO 
PURCHASE  UNDER  STATE  CONTRACT. 

Tlie  General  Assembly  of  North  Carolina  enacts:  ■         -      ' 

Section  1.      G.S.  143-49(6)  reads  as  rewritten: 

"(6)  To  make  available  to  nonprofit  corporations  operating 
charitable  hospitals,  to  local  nonprofit  community  sheltered  workshops 
or  centers  that  meet  standards  established  by  the  Division  of 
Vocational  Rehabilitation  of  the  Department  of  Human  Resources,  to 
private  nonprofit  agencies  licensed  or  approved  by  the  Department  of 
Human  Resources  as  child  placing  agencies  or  residential  child-care 
facilities,  and  to  counties,  cities,  towns,  governmental  entities  and 
other  subdivisions  of  the  State  and  public  agencies  thereof  in  the 
expenditure  of  public  funds,  the  services  of  the  Department  of 
Administration  in  the  purchase  of  materials,  supplies  and  equipment 
under  such  rules,  regulations  and  procedures  as  the  Secretary  of 
Administration  may  adopt.  In  adopting  rules  and  regulations  any  or  all 
provisions  of  this  Article  may  be  made  applicable  to  such  purchases 
and  contracts  made  through  the  Department  of  Administration,  and  in 
addition  the  rules  and  regulations  shall  contain  a  requirement  that 
payment  for  all  such  purchases  be  made  in  accordance  with  the  terms 
of  the  contract.  Prior  to  adopting  rules  and  regulations  under  this 
subdivision,  the  Secretary  of  Administration  may  consult  with  the 
Advisory  Budget  Commission." 

Sec.  2.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989. 

H.B.  573  CHAPTER409  ->  .     ..; 

AN  ACT  TO  ALLOW  THE  CURRITUCK  COUNTY  BOARD  OF 
EDUCATION  AND  THE  CITY  OF  ALBEMARLE  TO  ENTER 
INTO  SINGLE  PRIME  CONTRACTOR  PUBLIC  CONTRACTS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-128  reads  as  rewritten; 

"§   14T128.   Separate  specifications  for  buildtng  contracts;  responstble 

'TrEverv  officer,  board,  department,  commission  or  commissions 
chEed  w1  h  i^sponsibility  of  preparation  of  specifications  or  awarding 
o    entering  into  contracts  for  the  erection,  construction,  alteration  o 

specifications  for  each  of  the  following  subdivisions  01   branches  ot 

""\r)Ve:Unr' ventilating,     air     conditioning     and     accessories 
^^    Tseparately  or  combined  into  one  conductive  system)  and/or 
efrLration  for  cold  storage  (where  the  cooling  load  .s  15 
lonslr  more  of  refrigeration),  and  all  work  ktndred  thereto. 

(2)  Plumbing   and   gas   fittings   and   accessories,   and   all   work 

(3)  "^^^nng   and    installations,    and    all    work   kindred 

(4)  Seneml     work     relating     to     the     erection      construction^ 
^  ^    alteration,  or  repair  of  any  building  above  referred  to.  which 

work  is  not  included  in  the  above-listed  three  subdivisions  01 

All  such'specmcations  must  be  so  drawn  as  to  permit  separate  and 
inde  endent  bidding  upon   each   of  the  subdivisions  or  l-n  he^  o 
wnrk  enumerated  above.  The  above  enumeration  of  subdivisions  or 
Ccl^o   w^^  shall  not  be  construed  to  prevent  any  officer^  board 
droartmenV    commission   or   commissions   from   preparing  additional 
eTarr  spedncations  and  awarding  additional  -parate  -n^^^^^^^^ 
anv  other  category  of  work  when  it  is  deemed  in  the  best  inteiest  or 
such^fficer   board,  department,  commission  or  commissions  to  do  so. 
"aU  T'ntr^^^^^^  awarded  by  the  State  or  by  a  coun^  or 

municipality  or  a  department,  board,  commissioner,  or  officer 
tTei^o  fo  the  erection,  construction,  alteration  or  repaii  of 
bui  dings  or  any  parts  thereof,  shall  award  the  respective  work 
sDedfied^  responsible   and    reliable    persons,    firms   01 

corpor^ioiri^gulady  engaged  in  their  respective  lines  o  work^  When 
the  esttma^Vc^^^^  of  woiMc  to  be  performed  in  any  single  subdivision 
or  bra^h  is  les  than  ten  thousand  dollars  ($10,000),  the  same  may 
be  included  in  the  contract  for  one  of  the  other  subdivisions  or 
branches  of  the  work,  irrespective  of  total  project  cost. 
'Tach  separate  contractor  shall  be  directlv  liable  to  the  jate  oj  No^ 
Carolina,  or  to  the  county  or  municipality,  and  to  the  other  separate 
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contractors  for  the  full  performance  of  all  duties  and  obligations  due 
respectively  under  the  terms  of  the  separate  contracts  and  in 
accordance  with  the  plans  and  specifications,  which  shall  specifically 
set  forth  the  duties  and  obligations  of  each  separate  contractor.  For  the 
purpose  of  this  section,  the  wording  'separate  contractor'  is  hereby 
deemed  and  held  to  mean  any  person,  firm  or  corporation  who  shall 
enter  into  a  contract  with  the  State,  or  with  any  county  or 
municipality,  for  the  erection,  construction,  alteration  or  repair  of  any 
building  or  buildings,  or  parts  thereof. 

All  public  authorities  coming  within  the  requirements  of  this  section 
shall  have  the  authority  to  purchase  and  erect  prefabricated  or 
relocatable  buildings  or  portions  thereof  without  complying  with  the 
provisions  hereof,  except  that  portion  of  the  work  which  must  be 
performed  at  the  construction  site. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section 
a  county,  municipality,  department,  board,  commissioner,  officer,  or 
public  hospital  board  of  trustees  may  use  the  single  prime  contract 
system,  and  may  prequalify  bidders,  for  all  construction  contracts. 
Provided,  however,  that  all  bidders  must  identify  on  their  bid  the 
electrical,  plumbing,  and  mechanical  contractors  they  have  selected. 
If  the  contract  is  to  be  let  under  this  subsection,  each  bidder  shall 
have  a  verifiable  ten  percent  (10%)  goal  for  participation  by  minority 
businesses." 

Sec.  2.     This    act   applies    to   the   Currituck    County    Board    of 
Education  and  to  the  City  of  Albemarle  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

H.B.  623  CHAPTER  410 

AN   ACT  TO   MAKE   CONFORMING   AMENDMENTS   TO  THE 
EMPLOYMENT  SECURITY  LAW. 

The  General  Assembly  of  North  Carolina  enacts:  '         •        ' 

Section  1.      G.S.  96-8(6)k.  reads  as  rewritten: 
"k.    The  term  'employment'  shall  not  include: 
.     '7  -  1.      Prior  to  January  I.  1978,  services  performed  in  the 

c  employ  of  this  State,  or  of  any  political  subdivision 

.    "■         :  thereof,  or  any  instrumentality  of  this  State  or  its 

■        political  subdivisions  except  from  and  after  January 
1,     1972.     services    performed    for    employers    as 
;  defined    in    G.S.    96-8(5)j.    and    96-1 1(c)(3).    and 

except  as  otherwise  provided  in  this  Chapter.     - 
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2.  Except  with  respect  to  service  performed  for  an 
employer  as  defined  in  G.S.  96-8(5)j,  service 
performed  prior  to  January  1,  1978,  in  the  employ 
of  any  other  state  or  its  political  subdivisions,  or  of 
the  United  States  Government,  or  of  an 
instrumentality  of  any  other  state  or  states  or  their 
political  subdivisions  or  of  the  United  States  and 
service  performed  in  the  employ  of  the  United  States 
Government  or  an  instrumentality  of  the  United 
States  exempt  under  the  Constitution  of  the  United 
States  from  the  contributions  imposed  by  this 
Chapter,  except  that  to  the  extent  that  the  Congress 
of  the  United  States  shall  permit  states  to  require 
any  instrumentalities  of  the  United  States  to  make 
payments  into  an  unemployment  fund  under  a  state 
employment  security  law,  all  of  the  provisions  of 
this  Chapter  shall  be  applicable  to  such 
instrumentalities,  and  to  services  performed  for  such 
instrumentalities,  in  the  same  manner,  to  the  same 
extent  and  on  the  same  terms  as  to  all  other 
employers,  employing  units.  individuals  and 
services:  Provided,  that  if  this  State  shall  not  be 
certified  for  any  year  by  the  Secretary  of  Labor 
under  section  3304  of  the  Federal  Internal  Revenue 
Code  of  1954,  the  payments  required  for  such 
instrumentalities  with  respect  to  such  year  shall  be 
refunded  by  the  Commission  from  the  fund  in  the 
same  manner  and  within  the  same  period  as  is 
provided  in  G.S.  96- 1 0(e)  with  respect  to 
contributions  erroneously  collected. 

3.  Service  with  respect  to  which  unemployment 
insurance  is  payable  under  an  employment  security 
system  established  by  an  act  of  Congress:  Provided, 
that  the  Commission  is  hereby  authorized  and 
directed  to  enter  into  agreements  with  the  proper 
agencies  under  such  act  of  Congress,  which 
agreements  shall  become  effective  10  days  after 
publication  thereof  in  the  manner  provided  in  G.S. 
96-4(b)  for  general  rules,  to  provide  potential  rights 
to  benefits  under  this  Chapter,  acquired  rights  to 
unemployment  insurance  under  act  of  Congress,  or 
who  have,  after  acquiring  potential  rights  to 
unemployment  insurance,  under  such  act  of 
Congress,    acquired    rights    to    benefits    under    this 
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,  ■  Chapter.  •    ^• 

4.  Prior  to  January  1.  1978,  service  performed  in 
agricultural  labor  as  defined  in  G.S.  96-8(6)g. 

5.  Prior  to  January  1.  1978,  domestic  service  in  a 
private  home,  local  college  club,  or  local  chapter  of 
a  college  fraternity  or  sorority. 

6.  Service  performed  on  or  in  connection  with  a  vessel 
or  aircraft  not  an  American  vessel  or  American 
aircraft    by    an     individual     if    the    individual     is 

.  performing  services  on  and  in  connection  with  such 

vessel  or  aircraft  when  outside  the  United  States;  or, 

service   performed    by   an    individual    in    (or   as   an 

officer  or  member  of  the  crew  of  a  vessel  while  it  is 

.'  i  -       engaged     in)     the     catching,     taking,     harvesting, 

.  '     !  cultivating,   or  farming  of  any   kind  of  fish,   shell 

fish,  Crustacea,  sponges,  seaweeds,  or  other  aquatic 

forms  of  animal  and  vegetable  life  (including  service 

performed     by    such     individual     as    an     ordinary 

incident   to   any    such    activity),    except    (i)    service 

performed  in  connection  with  the  catching  or  taking 

of  salmon  or  halibut,  for  commercial  purposes,  and 

-.,  (ii)  service  performed  on  or  in  connection  with  a 

r  vessel  of  more  than  10  net  tons    (determined  in  the 

manner    provided    for    determining    the    registered 

<      tonnage  of  merchant  vessels  under  the  laws  of  the 

;  (,        ^  United  States). 

7.  Services  performed  by  an  individual  in  the  employ 
of  a  son.  daughter,  or  spouse;  services  performed 
by  a  child  under  the  age  of  21  in  the  employ  of  his 
father  or  mother  or  of  a  partnership  consisting  only 
of  parents  of  the  child. 

8.  Service  performed  by  an  individual  during  any 
calendar  quarter  for  any  employing  unit  or  an 
employer  as  an  insurance  agent  or  as  an  insurance 
solicitor,  or  as  a  securities  salesman  if  all  such 
service  performed  during  such  calendar  quarter  by 

;  such     individual     for     such     employing     unit     or 

employer  is  performed  for  remuneration  solely  by 
way  of  commission;  service  performed  by  an 
individual  for  an  employing  unit  as  a  real  estate 
agent  or  a  real  estate  salesman  as  defined  in  G.S. 
93A-2.  provided,  that  such  real  estate  agent  or 
salesman  is  compensated  solely  by  way  of 
commission      and      is      authorized      to      exercise 
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independent     judgment     and      control      over      the 
performance  of  his  work. 

9.  Services  performed  in  employment  as  a  newsboy  or 
newsgirl  selling  or  distributing  newspapers  or 
magazines  on  the  street  or  from  house  to  house. 

10.  Except  as  provided  in  G.S.  96-8(6)f5(a),  service 
covered  by  an  election  duly  approved  by  the  agency 
charged  with  the  administration  of  any  other  state  or 
federal  employment  security  law  in  accordance  with 
an  arrangement  pursuant  to  subdivision  (1)  of  G.S. 
96-4  during  the  effective  period  of  such  election. 

1 1 .  Casual  labor  not  in  the  course  of  the  employing 
unit's  trade  or  business. 

12.  Service  in  any  calendar  quarter  in  the  employ  of 
any  organization  exempt  from  income  tax  under  the 
provisions  of  section  501(a)  of  the  Internal  Revenue 
Code  of  1954  (other  than  an  organization  described 
in  section  401(a)  of  said  Internal  Revenue  Code  of 
1954)  or  under  section  521  of  the  Internal  Revenue 
Code  of  1954.  if  the  remuneration  for  such  service 
is  less  than  fifty  dollars  ($50.00). 

13.  Service  in  the  employ  of  a  school,  college,  or 
university,  if  such  service  is  performed  (i)  by  a 
student  who  is  enrolled  and  is  regularly  attending 
classes  at  such  school,  college,  or  university,  or  (ii) 
by  the  spouse  of  such  a  student,  if  such  spouse  is 
advised,  at  the  time  such  spouse  commences  to 
perform  such  service,  that  (I)  the  employment  of 
such  spouse  to  perform  such  service  is  provided 
under  a  program  to  provide  financial  assistance  to 
such  student  by  such  school,  college,  or  university, 
and  (II)  such  employment  will  not  be  covered  by 
any  program  of  unemployment  insurance. 

14.  Service  performed  by  an  individual  who  is  enrolled 
at  a  nonprofit  or  public  educational  institution  which 
normally  maintains  a  regular  faculty  and  curriculum 
and  normally  has  a  regularly  organized  body  of 
students  in  attendance  at  the  place  where  its 
educational  activities  are  carried  on  as  a  student  in  a 
full-time  program,  taken  for  credit  at  such 
institution,  which  combines  academic  instruction 
with  work  experience,  if  such  service  is  an  integral 
part  of  such  program,  and  such  institution  has  so 
certified      to      the      employer,      except     that     this 
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subparagraph  shall  not  apply  to  service  performed  in 
a    program    established    for    or    on    behalf   of   an 

.';      •  '      employer  or  group  of  employers. 

"■.    15.    Services  performed  (i)  in  the  employ  of  a  church  or 
^     ?-  convention     or    association     of    churches,     or    an 

''  e,  r.       organization     u^hich     is     operated     primarily     for 

■      '       '     ',      religious      purposes      and      which      is      operated, 
.  .:  supervised,  controlled  or  principally  supported  by  a 

'    -  church  or  convention  or  association  of  churches;  or 

(ii)  by  a  duly  ordained,  commissioned,  or  licensed 
"  •'  minister  of  a  church  in  the  exercise  of  his  ministry 
or  by  a  member  of  a  religious  order  in  the  exercise 
of  duties  required  by  such  order;  or  (iii)  in  a  facility 
conducted  for  the  purpose  of  carrying  out  a  program 
of  rehabilitation  for  individuals  whose  earning 
capacity  is  impaired  by  age  or  physical  or  mental 
deficiency  or  injury  or  providing  remunerative  work 
for  individuals  who  because  of  their  impaired 
physical  or  mental  capacity  cannot  be  readily 
absorbed  in  the  competitive  labor  market  by  an 
individual  receiving  such  rehabilitation  or 
remunerative  work:  or  (iv)  as  a  part  of  an 
unemployment  work-relief  or  work-training  program 
assisted  or  financed  in  whole  or  in  part  by  any 
:  ..  federal  agency  or  an  agency  of  a  state  or  political 
subdivision  thereof,  by  an  individual  receiving  such 
work  relief  or  work  training,  unless  a  federal  law. 
rule  or  regulation  mandates  unemployment 
insurance  coverage  to  individuals  in  a  particular 
work-relief  or  work-training  program;  (v)  after 
December  31.  1971,  by  an  inmate  for  a  hospital  in 
a  State  prison  or  other  State  correctional  institution 
or  by  a  patient  in  any  other  State-operated  hospital, 
and  services  performed  by  patients  in  a  hospital 
operated  by  a  nonprofit  organization  shall  be 
exempt;  (vi)  after  December  31,  1971,  in  the 
employ  of  a  hospital,  if  such  service  is  performed 

.'  by  a  patient  of  such  hospital;  (vii)  after  December 

31.    1971.   by  an   inmate  of  a  custodial   or  penal 
institution. 
'   '  16.    Notwithstanding   the   provisions   of  G.S.    96-8(6)f3 

■:■    ,  and  96-8(6)k6.  service  performed  by  an  individual 

'     on  a  boat  engaged  in  catching  fish  or  other  forms  of 

aquatic  animal  life  under  the  arrangement  with  the 
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owner  or  operator  of  such  boat  pursuant  to  which: 

(A)  Such  individual  does  not  receive  any  cash 
remuneration  (other  than  as  provided  in 
subparagraph  4b)  (B)). 

(B)  Such  individual  receives  a  share  of  the  boat's 
(or  the  boats"  in  the  case  of  a  fishing  operation 
involving  more  than  one  boat)  catch  of  fish  or 
other  forms  of  aquatic  animal  life  or  a  share  of 
the  proceeds  from  the  sale  of  such  catch .  and 

(C)  The  amount  of  such  individuafs  share  depends 
on  the  amount  of  the  boats  (or  the  boats'  in 
the  case  of  a  fishing  operation  involving  more 
than  one  boat)  catch  of  fish  or  other  forms  of 
aquatic  animal  life. 

but  only  if  the  operating  crew  of  such  boat  (or  each 
boat  from  which  the  individual  receives  a  share  in 
the  case  of  a  fishing  operation  involving  more  than 
one  boat)  is  normally  made  up  of  fewer  than  10 
individuals.  In  order  to  preserve  the  State's  right  to 
collect  State  unemployment  taxes  for  which  a  credit 
against  federal  unemployment  taxes  may  be  taken 
for  contributions  paid  into  a  State  unemployment 
insurance  fund,  this  paragraph  16  shall  not  apply, 
with  respect  to  any  individual,  to  service  during  any 
period  for  which  an  assessment  for  federal 
unemployment  taxes  is  made  by  the  Internal 
Revenue  Service  pursuant  to  the  Federal 
Unemployment  Tax  Act  which  assessment  becomes 
a  final  determination  (as  defined  by  section  1313  of 
the  Internal  Revenue  Code  of  1954  as  amended). 

17.  Services    performed    by    an    inmate    of   the    North 
Carolina  prison  system  on  work  release. 

18.  Service    performed    by   a    full-time    student   in    the 
employ  of  an  organized  camp 

(A)    If  such  camp: 

(I)  Did  not  operate  for  more  than  seven 
months  in  the  calendar  year  and  did 
not  operate  for  more  than  seven 
months  in  the  preceding  calendar 
year;  or 

(II)  Had  average  gross  receipts  for  any 
six  months  in  the  preceding 
calendar  year  which  were  not  more 

v     .,  than      thirty-three      and      one-third 
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■  "■      ■■  '  '  ■  percent    (33    1/3%)    of   its    average 

':  ':        .       >        ■  gross    receipts    for    the    other    six 

-'  ■  months    in    the    preceding   calendar 

year;  and 
1  ■:>■:■       ^g^    If  the  full-time  student  performed  services 
in  the  employ  of  such  camp  for  less  than 
13  calender  weeks  in  the  calendar  year. 
As  used  in  this  sub-subdivision,  an  individual  shall 
be  treated  as  a  full-time  student  for  any  period: 

(A)  During  which  the  individual  is  enrolled  as 
a  full-time  student  at  an  educational 
institution;  or 

(B)  Which  is  between  academic  years  or  terms 

(I)  The  individual  was  enrolled  as  a 
full-time  student  at  an  educational 
institution  for  the  immediately 
preceding  academic  year  or  term; 
and 

(II)  There  is  a  reasonable  assurance  that 
the  individual  will  be  so  enrolled  for 

the immediately succeeding 

academic  year  or  term  after  the 
period  described  in  sub- 
subparagraph         (I)         of         this 

"'  subparagraph." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

H.B.  643  CHAPTER  411 

AN  ACT  TO  AUTHORIZE  LINCOLN  COUNTY  TO  LEASE 
CERTAIN  PROPERTY  TO  THE  LINCOLN  CULTURAL 
DEVELOPMENT  CENTER  FOR  A  PERIOD  OF  NINETY-NINE 
YEARS  AND  TO  ALLOW  DUPLIN  COUNTY  AND  DUPLIN 
GENERAL  HOSPITAL.  INC.,  TO  CONVEY  OR  LEASE  AT 
PRIVATE  SALE  CERTAIN  PROPERTY. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  Section  2  of  Chapter  944  of  the  1983  Session  Laws 
reads  as  rewritten: 

"Sec.  2.  This  act  applies  only  to  the  lease  to  the  Lincoln 
Cultural   Development  Center.    Inc..    of  the   property   known   as   the 
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South  Aspen  Street  School  property,  together  with  the  buildings  and 
improvements  on  the  property.  Notwithstanding  the  previous 
sentence,  this  act  also  applies  to  the  lease  to  the  Lmco  n  Cultura 
npvpionment  Center.  Inc..  ot  the  property  located  on  East  Mam  Street 
within  the  Cit^  of  Lincolnton  described  as  follows,  together  with  the 
buildings  and  improvements  on  the  property: 

'  -Lving  in  the  City  of  Lincolnton,  on  bast  Main  Street,  and  being 
known  and  designated  as  Lot  Number  Twenty-Six  (26)  in  the 
Northeast  Square  of  said  City,  as  shown  on  the  original  survey  and 
plot  of  said  Town,  and  known  as  the  "Dews  Place". 

RF.niNNING  at  a  stake.  Northeast  Intersection  of  Main  and  Cedar 
Qtr..fc-  .nd  rnns  with  Main  Street  North  54-1/2  deg.  Last  6  polesjg 
thP  romer  of  Lot  No.  27;  thence  North  25-1/2  deg.  West  1 2  poles 
with  Costner^s  line  to  a  stake  in  the  South  edge  ot  t-irst  Back  Street; 
thence  with  said  back  street  South  64-1/2  deg.  West  6  poles  to  a  stake 
in  edge  of  Cedar  Street;  thence  with  Cedar  Mreet  South  25-1/2  deg. 
East  12  poles  to  the  BEGINNING,  upon  which  is  located  the 
Sanctuary  and  the  Educational  Building  of  First  Baptist  Church.^" 

SecTTX      Notwithstanding  Article   12  ot  Chapter   160A  ot  the 

General  Statutes.  Duplin  County  may  convey  any  or  all  of  its  right, 
title,  and  interest  by  private  lease  or  private  sale  to  that  property 
described  in  any  or  all  of  the  following  deeds: 

(1)  Beginning  at  Page  34.  Book  284,  Duplin  County  Registry; 

(2)  Beginning  at  Page  25,  Book  295,  Duplin  County  Registry; 

(3)  Beginning  at  Page  109,  Book  475,  Duplin  County  Registry; 

(4)  Beginning  at  Page  1 10.  Book  475.  Duplin  County  Registry; 

(5)  Beginning  at  Page  790,  Book  917,  Duplin  County  Registry. 
Sec.  1.2.      Notwithstanding  Article   12  of  Chapter   160A  of  the 

General  Statutes.  Duplin  General  Hospital.  Inc.  may  convey  any  or  all 
of  its  right,  title,  and  interest  by  private  lease  or  private  sale  to  that 
property  described  in  any  or  all  of  the  following  deeds: 

(1)  Beginning  at  Page  34.  Book  284.  Duplin  County  Registry; 

(2)  Beginning  at  Page  25,  Book  295,  Duplin  County  Registry; 

(3)  Beginning  at  Page  109,  Book  475,  Duplin  County  Registry; 

(4)  Beginning  at  Page  1 10.  Book  475,  Duplin  County  Registry; 

(5)  Beginning  at  Page  790,  Book  917,  Duplin  County  Registry; 

(6)  Beginning  at  Page  379.  Book  936,  Duplin  County  Registry. 
Sec.  1.3.      The  property  described  in  Sections    1.1    and   1.2  of 

this  act  includes  the  land  on  which  the  Duplin  General  Hospital,  the 
South  Wing  Building,  and  the  Wallace  Medical  Village  Office  Facility 
are  located,  and  property  adjacent  to  Duplin  General  Hospital. 

Sec.  2.     This  act  is  efifective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 
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H.B.  673  CHAPTER  412  ;    \ 

AN  ACT  TO  ESTABLISH  A  STREAM  WATCH  PROGRAM  IN 
THE  DEPARTMENT  OF  NATURAL  RESOURCES  AND 
COMMUNITY  DEVELOPMENT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  21  of  Chapter  143  of  the  General  Statutes  is 
amended  by  adding  a  new  Part  to  read: 

"Part  10.    Stream  Watch  Program.  - 

"  §  143-215.  74F.    Program  authorized. 

The  Department  of  Natural  Resources  and  Community  Development 
may  establish  a  Stream  Watch  Program  to  recognize  and  assist  civic, 
environmental,  educational,  and  other  volunteer  groups  interested  in 
good  water  resources  management  and  protection.  The  goals  of  the 
Stream  Watch  Program  are  to  encourage  volunteer  groups  to  adopt 
streams  and  other  water  bodies  and  to  work  toward  their  good 
management  and  protection;  to  increase  public  awareness  of  and 
involvement  in  water  resources  management;  and  to  promote 
cooperative  activities  among  volunteer  groups,  local  government, 
industry,  the  Department  of  Natural  Resources  and  Community 
Development,  and  other  agencies  and  entities  for  improved  protection 
and  management  of  water  resources. 
"§  I43-2I5.74G.    Applications. 

The  Department  may  accept  and  approve  applications  to  affiliate 
with  the  Stream  Watch  Program  from  volunteer  groups  willing  to 
adopt  a  specific  body  of  water  and  to  conduct  at  least  one  project  each 
year  to  promote  the  protection  of  the  adopted  body  of  water  or  to 
increase  public  understanding  of  water  resources. 
"§  143.21 5. 74H.    Assistance. 

The     Department  '  may     provide     technical,     organizational,     and 
financial  assistance  to  stream  watch  groups  from  such  resources  as 
may  be  available  to  the  Department. 
"§  143-215.741.    Projects. 

The  Department  may  encourage  and  assist  stream  watch  groups  to 
carry  out  projects  for  stream  cleanup  and  restoration,  stream 
surveillance  and  water  quality  monitoring,  public  education,  the 
establishment  of  trails  and  greenways.  recreational  use  of  water 
bodies,  and  other  activities  in  furtherance  of  the  goals  of  the  Stream 
Watch  Program." 

Sec.  2.     The  act  shall  become  effective  July  1.  1989.      •" 
In   the  General   Assemblv   read  three  times  and   ratified  this  the 
22nd  day  of  June.  1989. 
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H.B.  791  ,  CHAPTER  413 

AN    ACT    TO    VALIDATE    CERTAIN    TRANSFERS    OF    REAL 
PROPERTY  BY  REDEVELOPMENT  COMMISSIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  160A-5 14(c)  reads  as  rewritten: 
"(c)  A  commission  may  sell,  exchange,  or  otherwise  transfer  the 
fee  or  any  lesser  interest  in  real  property  in  a  redevelopment  project 
area  to  any  redeveloper  for  any  public  or  private  use  that  accords  with 
the  redevelopment  plan,  subject  to  such  covenants,  conditions  and 
restrictions  as  the  commission  may  deem  to  be  in  the  public  interest 
and  in  furtherance  of  the  purposes  of  this  Article.  In  the  sale, 
exchange,  or  transfer  of  property,  the  commission  shall  follow  the 
procedure  set  out  in  G.S.  160A-268.  G.S.  160A-269,  G.S.  160A-270 
or  G.S.  160A-271  for  the  disposition  of  property  by  a  city  council. 
Provided,  however,  that  all  sales,  exchanges,  or  other  transfers  of  real 
property  from  July  9.  1985,  to  December  31,  1987.  in  accordance 
with  the  provisions  of  this  section  prior  to  its  revision  on  July  9, 
1985,  shall  be  and  are  valid  in  all  respects." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989. 

HE.  801  CHAPTER  414 

AN     ACT    TO     MAKE     CERTAIN     CHANGES     IN     THE    LAW 
REGULATING  PRIVATE  PERSONNEL  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  95-47.1  reads  as  rewritten: 
"§  95-47.1.  Definitions. 

As    used    in    this    Article,    unless    the    context    clearly    requires 
otherwise: 

(1)  'Accept'  employment  means  to  accept  an  employer's  offer 
of  employment  or  to  begin  work  for  an  employer. 

(2)  'Applicant.'  except  where  it  refers  to  an  applicant  for  a 
private  personnel  services  license,  means  any  person  who 
uses  or  attempts  to  use  the  services  of  a  private  personnel 
service  in  seeking  employment. 

(3)  'Commissioner'  means  the  North  Carolina  Commissioner 
of  Labor  or  any  person  designated  by  the  Commissioner  as 
the  representative  of  the  Commissioner. 

(4)  'Complaint'   means  a  communication  to  the  Commissioner 
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or  department  alleging  facts  that  could  support  issuance  of 
a  warning  or  citation  under  G.S.  95-47.9. 

(5)  'Contract'  means  any  agreement  between  a  private 
personnel  service  and  an  applicant  obligating  the  applicant 
to  pay  a  fee  or  any  agreement  subsequent  to  such  contract 
reducing  the  obligations  of  the  private  personnel  service  to 
the  applicant  under  the  contract. 

(6)  'Employee'  means  a  person  performing  work  or  services  of 
any  kind  or  character  for  compensation. 

(7)  'Employer'  means  a  person  employing  or  seeking  to 
employ  a  person  for  compensation,  or  any  representative  or 
employee  of  such  employer. 

(8)  'Employment'  means  any  service  or  engagement  rendered 
or  undertaken  for  wages,  salary,  commission,  or  other 
form  of  compensation. 

(9)  'Fee'  means  anything  of  value,  including  money  or  other 
valuable  consideration  or  services  or  the  promise  of  any  of 
the  foregoing,  required  or  received  by  a  private  personnel 
service,  in  payment  for  any  of  its  services,  or  act  rendered 
or  to  be  rendered  by  any  private  personnel  service. 

(10)  'Interview'  means  a  meeting  between  an  employer  and  an 
applicant  to  discuss  potential  employment. 

(11)  'Job  order'  means  an  oral  or  written  communication  from 
an  employer  authorizing  a  private  personnel  service  to  refer 
applicants  for  a  position  the  employer  has  available. 

(12)  'Licensee'  means  any  person  licensed  by  the  Commissioner 
to  operate  a  private  personnel  service. 

(13)  'Manager'  of  a  private  personnel  service  means  the  person 
who  is  responsible  for  the  operation  of  an  office  of  a 
private  personnel  service. 

(14)  'Owner'  of  a  private  personnel  service  means  the  sole 
proprietor  of  a  private  personnel  service  operated  as  a  sole 
proprietorship;  any  partner  in  a  partnership  that  owns  or 
operates  a  private  personnel  service;  any  stockholder  with  a 
financial  interest  greater  than  10  percent  (10%)  in  a 
corporation  that  owns  or  operates  a  private  personnel 
service. 

(15)  'Person'  means  any  individual,  association,  partnership  or 
corporation . 

(16)  'Private  personnel  service"  means  any  business  operated  in 
the  State  of  North  Carolina  by  any  person  for  profit  which 
secures  employment  or  by  any  form  of  advertising  holds 
itself  out  to  applicants  as  able  to  secure  employment  or  to 
provide  information  or  service  of  any   kind  purporting  to 
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■'..^,  promote,  lead  to  or  result  in  employment  for  the  applicant 

-^  with  any  employer  other  than  itself,  where  any  applicant 

may  become  liable  for  the  payment  of  a  fee  to  the  private 

personnel    service,    either    directly    or    indirectly.    'Private 

personnel  service'  does  not  include: 

a.  Any  educational,  religious,  charitable,  fraternal  or 
benevolent  organization  which  charges  no  fee  for 
services  rendered  in  securing  employment  or  providing 
information  about  employment: 

b.  Any  employment  service  operated  by  the  State  of  North 
Carolina,  the  Government  of  the  United  States,  or  any 
city,  county,  or  town,  or  any  agency  thereof; 

c.  Any  temporary  help  service  that  at  no  time  advertises  or 
represents  that  its  employee  may.  with  the  approval  of 
the  temporary  help  service,  be  employed  by  one  of  its 
client  companies  on  a  permanent  basis;  basis  and  which 
does  not  act  as  a  private  personnel  service  or  an 
employer  fee  paid  personnel  service; 

d.  Any  newspaper  of  general  circulation  or  other  business 
engaged  primarily  in  communicating  information  other 
than  information  about  specific  positions  of  employment 
and  that  does  not  purport  to  adapt  the  information 
provided  to  the  needs  or  desires  of  an  individual 
subscriber; 

e.  Employment  offices  that  charge  no  fee  to  the  applicant 
other  than  union  dues  or  to  the  employer  and  which  are 
used  solely  for  the  hiring  of  employees  under  a  valid 
union  contract  by  the  employer  subscribing  to  this 
contract; 

f.  Any  employer  fee  paid  personnel  consulting  service  or 
~    temporary     help     service     that     offers     temporary     to 

permanent  placement  when  the  service  operates  on  a 
one  hundred  percent  (100%)  employer  fee  paid  service 
basis,  requires  no  applicant  placement  contract,  and  has 
no  recourse  against  an  applicant  for  a  fee  under  any 
circumstances. 
(17)    'Refer'    an    applicant    means    to    submit    resumes    to    an 
employer,  arrange  interviews  between  an  applicant  and  an 
employer,  or  to  provide  an  employer  with  the  name  of  an 
applicant." 
Sec.  2.     G.S.  95-47. 2(j)  reads  as  rewritten; 
"(j)  Each  licensee  shall,  before  the  license  is  issued  or  renewed, 
deposit  with   the  department  a   bond   payable   to   the   State  of  North 
Carolina  and  executed  by  a  surety  company  duly  authorized  to  transact 
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business  in  the  State  of  North  Carolina  in  the  amount  of  five  thousand 
dollars  ($5,000)  ten  thousand  dollars  ($10.000)  and  upon  condition 
that  the  private  personnel  service  will  pay  to  applicants  all  refunds  due 
under  this  Article  and  regulations  adopted  hereunder  if  the  private 
personnel  service  terminates  its  business." 

Sec.  3.     Article   5A  of  Chapter  95  of  the  General   Statutes   is 
amended  by  adding  the  following  sections: 
"§  95-47.14.  Nolijlcaiion  requirement. 

Any  temporary  help  service  as  described  in  G.S.  95-47. l(16)c.  that 
operates  in  North  Carolina  shall  notify  the  Department  of  Labor  in 
writing  that  the  temporary  help  service: 

(1)  Operates  only  as  a  temporary  help  service; 

(2)  Establishes    an    employer-employee    relationship    with     its 
temporaries; 

(3)  Does    not    operate    as    a    private    personnel    service    or    an 
employer  fee  paid  personnel  consulting  service. 

"§  95-47.15.  Certificalion  requiremenl. 

Any  employer  fee  paid  personnel  consulting  service  or  temporary 
help  service,  as  the  two  terms  are  described  in  G.S.  95-47. 1(l6)f., 
that  operates  in  North  Carolina  shall  certify  annually  to  the 
Department  of  Labor  on  a  form  prescribed  by  the  Commissioner  that 
the  service: 

(1)  Operates  on  a  one  hundred  percent  (100%)  employer  fee 
paid  basis; 

(2)  Requires  no  applicant  placement  contract;  and 

(3)  Has  no  recourse  against  an  applicant  for  a  fee  under  any 
circumstances." 

Sec.  4.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

H.B.  804  CHAPTER  415 

AN    ACT    MAKING    SUNDRY    AMENDMENTS    CONCERNING 
LOCAL  GOVERNMENT  IN  CHATHAM  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  Town  of  Pittsboro,  being 
Chapter  348.  Session  Laws  of  1973.  as  amended,  is  amended  by 
adding  a  new  Article  to  read: 

"Article  XV.    Extraterritorial  Jurisdiction. 
"Sec.  15.1.  Extraterritorial  Jurisdiction. 

(a)  All  of  the  powers  granted  by  Article  19.  Chapter  160A  of  the 
General  Statutes  may  be  exercised  by  the  Town  within  its  corporate 
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limits  and  may  be  exercised  within  a  defined  area  extending  not  more 
than  one  mile  beyond  its  corporate  limits. 

(b)  In  addition,  the  Town  may  exercise  said  powers  with  the 
approval  of  the  board  of  county  commissioners  having  jurisdiction 
within  a  defined  area  in  Chatham  County  extending  beyond  the 
extraterritorial  limits  set  forth  in  (a)  above." 

Sec.  2.  The  Charter  of  the  Town  of  Siler  City,  being  Chapter 
88,  Private  Laws  of  1887.  as  amended,  is  amended  by  adding  a  new 
section  to  read: 

"Sec.  2.2.    Ext raferhforial  Jurisdiction. 

(a)  All  of  the  powers  granted  by  Article  19.  Chapter  160A  of  the 
General  Statutes  may  be  exercised  by  the  Town  within  its  corporate 
limits  and  may  be  exercised  within  a  defined  area  extending  not  more 
than  one  mile  beyond  its  corporate  limits. 

(b)  In  addition,  the  Town  may  exercise  said  powers  with  the 
approval  of  the  board  of  county  commissioners  having  jurisdiction 
within  a  defined  area  in  Chatham  County  extending  beyond  the 
extraterritorial  limit  set  forth  in  (a)  above." 

Sec.  3.     (a)    Chapter  595.  Session  Laws  of  1985  is  repealed. 

(b)  Effective  January  1.  1991.  Chapter  595,  Session  Laws  of 
1985  is  reenacted. 

(c)  This  section  applies  to  the  Town  of  Pittsboro  and  Chatham 
County  but  does  not  apply  to  the  Town  of  Siler  City. 

Sec.  4.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  .Tune.  1989. 

H.B.  854  CHAPTER  416 

AN  ACT  TO  PROVIDE  THAT  THE  MOUNT  AIRY  TAX 
COLLECTOR  SHALL  BE  APPOINTED  BY  THE  CITY 
MANAGER  OF  MOUNT  AIRY. 

The  General  Assembly  of  North  Carolina  enacts:  ■• 

Section  1.  G.S.  105-349(a)  reads  as  rewritten: 
"(a)  Appointment  and  Term.  --  The  governing  body  city  manager 
of  each  county  and  municipalit}'  shall  appoint  a  tax  collector  on  or 
before  July  1.  1971.  to  serve  for  a  term  to  be  determined  by  the 
appointing  body  and  until  his  city  manager  and  until  the  tax  collector's 
successor  has  been  appointed  and  qualified.  Until  the  first  such 
appointments  are  made,  county  and  municipal  taxes  shall  be  collected 
by  the  tax  collectors  presently  serving  under  prior  provisions  of  law. 
The  governing  body  city  manager  may  remove  the  tax  collector  from 
office  during   his   term   for  good   cause   after   giving   him   notice   in 
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writing  and  an  opportunity  to  appear  and  be  heard  at  a  public  session 
of  the  governing  body.  No  hearing  shall  be  required,  however,  if  the 
tax  collector  is  removed  for  failing  to  meet  the  prerequisites  prescribed 
by  G.S.  105-352(b)  for  delivery  of  the  tax  receipts.  Unless  otherwise 
provided  by  G.S.  105-373.  whenever  any  vacancy  occurs  in  this 
office,  the  governing  body  city  manager  shall  appoint  a  qualified 
person  to  serve  as  tax  collector  for  the  period  of  the  unexpired  term." 

Sec.  2.     This  act  applies  to  the  City  of  Mount  Airy  only.  S :? 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989.  ?    ^     ^       :r  .;  ■     ,.! 

H.B.  858  CHAPTER  417  -         ^i 

AN  ACT  TO  PERMIT  THE  CITY  OF  JACKSONVILLE  TO 
REMOVE  UNAUTHORIZED  VEHICLES  FROM  PRIVATE 
LOTS. 

The  General  Assembly  of  North  Carolina  enacts:  .    .^  ;■: 

Section  1.      G.S.  20-2 1 9. 2(c)  reads  as  rewritten: 
"(c)  This  section  shall  apply  only  to  the  Counties  of  Craven.  Dare, 

Forsyth.  Gaston,  Guilford.  New  Hanover.  Orange,  Robeson,  Wake. 

Wilson   and   to   the   Cities   of  Durham,   Jacksonville,    Charlotte   and 

Fayetteville." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

22nd  day  of  June,  1989. 

H.B.  864  CHAPTER  418 

AN  ACT  TO  ALLOW  THE  CITY  OF  GASTONIA  TO  FILE 
HOUSING  CODE  NOTICES  AND  ORDERS  IN  LIS  PENDENS. 

The  General  Assembly  of  North  Carolina  eriacts: 

Section  1.  Section  2  of  Chapter  221,  Session  Laws  of  1987,  as 
rewritten  by  Chapter  1038,  Session  Laws  of  1987  reads  as  rewritten: 

"Sec.  2.  This  act  applies  only  to  the  Cities  of  Asheville,  Brevard, 
Charlotte,  Gastonia,  Greensboro,  Hendersonville.  and  Wilmington  and 
the  Counties  of  Buncombe  and  Transylvania."  ;'       ..r  .]:'v,^,:>:\i^ 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 
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H.B.  871  CHAPTER  419 

AN  ACT  TO  ESTABLISH  A  STUDY  OF  THE  INCORPORATION 
OF  BADIN. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  There  is  established  a  planning  committee  to  study 
the  feasibility  of  the  incorporation  of  Badin  to  be  known  as  the  "Badin 
Planning  Committee".  The  Committee  so  established  shall  consist  of 
seven  members  as  follows: 

(1)  Two  appointed  by  ALCOA.  Inc. 

(2)  Two  appointed  by  Better  Badin.  Inc. 

(3)  Upon  a  recommendation  of  the  members  appointed  pursuant 
to  (1)  and  (2)  above,  three  other  interested  citizens  who 
reside  in  or  near  Badin  one  of  whom  shall  be  designated 
Chairman. 

Sec.  2.  The  committee  so  established  hereby  shall  hold 
sufficient  public  hearing  within  the  Badin  community  and  shall  seek 
from  the  public  the  following  information: 

(1)  The  desire  of  the  public  to  incorporate; 

(2)  The  form  of  local  government: 

(3)  The  resolution  of  the  unique  concerns  brought  about  by  the 
ownership  of  ALCOA  of  what  is  generally  characterized  as 
public  lands  and  the  other  services  now  furnished  by 
ALCOA:  and 

(4)  Such  other  facts  and  opinions  that  are  appropriate  and 
necessary  to  make  an  informed  recommendation. 

Sec.  3.  The  committee  so  established  shall  develop  its  findings 
and  recommendation  in  an  open  meeting  and  shall  report  same  to  the 
members  of  the  North  Carolina  General  Assembly  who  represent 
Stanly  County  on  or  before  April  1.  1990. 

Sec.  4.  The  General  Assembly  shall  not  be  obligated  to 
appropriate  any  funds  under  this  act. 

Sec.  5.  This  act  shall  be  effective  upon  ratification  and  shall 
expire  upon  April  I.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989. 

H.B.  987  >  CHAPTER  420 

AN  ACT  TO  ALLOW  AN  EMPLOYEE  OF  A  BUYER  WHO  IS 
COVEP^D  BY  WORKERS"  COMPENSATION  INSURANCE  TO 
BRING  A  PRODUCT  LIABILITY  ACTION  AGAINST  THE 
MANUFACTURER  OF  THE  PRODUCT. 
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The  General  Assembly  of  North  Carolina  enacts:  '  '•^■-  -ciJI 

Section  1.  G.S.  99B-2(b)  reads  as  rewritten: 
"(b)  A  claimant  who  is  a  buyer,  as  defined  in  the  Uniform 
Commercial  Code,  of  the  product  involved,  or  who  is  a  member  or  a 
guest  of  a  member  of  the  family  of  the  buyer,  a  guest  of  the  buyer,  or 
an  employee  of  the  buyer  not  covered  by  workers'  compensation 
insurance  may  bring  a  product  liability  action  directly  against  the 
manufacturer  of  the  product  involved  for  breach  of  implied  warranty; 
and  the  lack  of  privity  of  contract  shall  not  be  grounds  for  the 
dismissal  of  such  action." 

Sec.  2.     This  act  shall  become  effective  October  1,   1989,  and 
shall  apply  to  claims  for  relief  arising  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June.  1989. 

H.B.  1234  CHAPTER  421 

AN  ACT  TO  PROVIDE  THAT  A  BANK  EMPLOYEE'S 
AFFIDAVIT  MAY  BE  USED  IN  A  WORTHLESS  CHECK 
PROSECUTION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  14-107.1  reads  as  rewritten:        ;:, 
"§  14-107.1.  Prima  facie  evidence  in  worthless  check  cases. 

(a)  Unless  the  context  otherwise  requires,  the  following  definitions 
apply  in  this  section: 

(1)  Check  Passer.  -  A  natural  person  who  draws,  makes, 
utters,  or  issues  and  delivers,  or  causes  to  be  delivered  to 
another  any  check  or  draft  on  any  bank  or  depository  for  the 
payment  of  money  or  its  equivalent. 

(2)  Acceptor.  --  A  person,  firm,  corporation  or  any  authorized 
employee  thereof  accepting  a  check  or  draft  from  a  check 
passer. 

(3)  Check  Taker.  —  A  natural  person  who  is  an  acceptor,  or  an 
employee  or  agent  of  an  acceptor,  of  a  check  or  draft  in  a 
face-to-face  transaction. 

(b)  In  prosecutions  under  G.S.  14-107  the  prima  facie  evidence 
provisions  of  subsections  (d)  and  (e)  apply  if  all  the  conditions  of 
subdivisions  (1)  through  (7)  below  are  met.  The  prima  facie  evidence 
provisions  of  subsection  (e)  apply  if  only  conditions  (5)  through  (7) 
are  met.    The  conditions  are: 

(1)  The  check  or  draft  is  delivered  to  a  check  taker. 

(2)  The  name  and  mailing  address  of  the  check  passer  are 
written  or  printed  on  the  check  or  draft.  a.  , 
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(3)  The  check  taker  identifies  the  check  passer  at  the  time  of 
accepting  the  check  by  means  of  a  North  Carolina  driver's 

I  license,  a  special  identification  card  issued  pursuant  to  G.S. 
20-37.7,  or  other  reliable  serially  numbered  identification 
card  containing  a  photograph  and  mailing  address  of  the 
person  in  question. 

(4)  The  license  or  identification  card  number  of  the  check 
passer  appears  on  the  check  or  draft. 

(5)  After  dishonor  of  the  check  or  draft  by  the  bank  or 
depository,  the  acceptor  sends  the  check  passer  a  letter  by 
certified  mail,  to  the  address  recorded  on  the  check, 
identifying  the  check  or  draft,  setting  forth  the  circumstances 
of  dishonor,  and  requesting  rectification  of  any  bank  error 
or  other  error  in  connection  with  the  transaction  within  10 
days. 

An  acceptor  may  advise  the  check  passer  in  a  letter  that 
legal  action  may  be  taken  against  him  if  payment  is  not  made 
within  the  prescribed  time  period.  Such  letter,  however, 
shall  be  in  a  form  which  does  not  violate  applicable 
provisions  of  Article  2  of  Chapter  75. 

(6)  The  acceptor  files  the  affidavit  described  in  subdivision  (7) 
with  a  judicial  official,  as  defined  in  G.S.  15A-I01(5), 
before  issuance  of  the  first  process  or  pleading  in  the 
prosecution  under  G.S.  14-107.  The  affidavit  must  be  kept 
in  the  case  file  (attached  to  the  criminal  pleading  in  the 
case). 

(7)  The  affidavit  of  the  acceptor,  sworn  to  before  a  person 
authorized  to  administer  oaths,  must: 

a.  State  the  facts  surrounding  acceptance  of  the  check  or 
draft.  If  the  conditions  set  forth  in  subdivisions  (1) 
through  (5)  have  been  met.  the  specific  facts 
demonstrating  observance  of  those  conditions  must  be 
stated . 

b.  Indicate  that  at  least  15  days  have  elapsed  since  the 
mailing  of  the  letter  required  under  subdivision  (5)  and 
that  the  check  passer  has  failed  to  rectify  any  error  that 
may  have  occurred  with  respect  to  the  dishonored  check 
or  draft. 

c.  Have  attached  a  copy  of  the  letter  sent  to  the  check 
passer  pursuant  to  subdivision  (5). 

d.  Have  attached  the  receipt,  or  a  copy  of  it.  from  the 
United  States  Postal  Serxice  certifying  the  mailing  of  the 
letter  described  in  subdivision  (5). 

e.  Have    attached    the   check   or   draft   or   a   copy   thereof. 
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including  any  stamp,   marking  or  attachment  indicating 

the  reason  for  dishonor, 
(c)  In  prosecutions  under  G.S.  14-107.  where  the  check  or  draft  is 
delivered  to  the  acceptor  by  mail,  or  delivered  other  than  in  person, 
the  prima  facie  evidence  rule  in  subsections  (d)  and  (e)  shall  apply  if 
all  the  conditions  below  are  met.  The  prima  facie  evidence  rule  in 
subsection  (e)  shall  apply  if  conditions  (5)  through  (7)  below  are  met. 
The  conditions  are: 

(1)  The  check  or  draft  is  delivered  to  the  acceptor  by  United 
States  mail,  or  by  some  person  or  instrumentality  other  than 
a  check  passer. 

(2)  The  name  and  mailing  address  of  the  check  passer  are 
recorded  on  the  check  or  draft. 

(3)  The  acceptor  has  previously  identified  the  check  passer,  at 
the  time  of  opening  the  account,  establishing  the  course  of 
dealing,  or  initiating  the  lease  or  contract,  by  means  of  a 
North  Carolina  driver's  license,  a  special  identification  card 
issued  pursuant  to  G.S.  20-37.7,  or  other  reliable  serially 
numbered  identification  card  containing  a  photograph  and 
mailing  address  of  the  person  in  question,  and  obtained  the 
signature  of  the  person  or  persons  who  will  be  making 
payments  on  the  account,  course  of  dealing,  lease  or 
contract,  and  such  signature  is  retained  in  the  account  file. 

(4)  The  acceptor  compares  the  name,  address,  and  signature  on 
the  check  with  the  name,  address,  and  signature  on  file  in 
the  account,  course  of  dealing,  lease,  or  contract,  and  notes 
that  the  information  contained  on  the  check  corresponds  with 
the  information  contained  in  the  file,  and  the  signature  on 
the  check  appears  genuine  when  compared  to  the  signature 
in  the  file. 

(5)  After  dishonor  of  the  check  or  draft  by  the  bank  or 
depository,  the  acceptor  sends  the  check  passer  a  letter  by 
certified  mail  to  the  address  recorded  on  the  check  or  draft 
identifying  the  check  or  draft,  setting  forth  the  circumstances 
of  dishonor  and  requesting  rectification  of  any  bank  error  or 
other  error  in  connection  with  the  transaction  within  10 
days. 

An  acceptor  may  advise  the  check  passer  in  a  letter  that 
legal  action  may  be  taken  against  him  if  payment  is  not  made 
within  the  prescribed  time  period.  Such  letter,  however, 
shall  be  in  a  form  which  does  not  violate  applicable 
provisions  of  Article  2  of  Chapter  75. 

(6)  The  acceptor  files  the  affidavits  described  in  subdivision  (7) 
of  this  subsection  with  a  judicial  official,  as  defined  in  G.S. 
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.'■'■;  15A-101(5).  before  issuance  of  the  first  process  or  pleading 

in  the  prosecution  under  G.S.  14-107.  The  affidavit  must  be 
kept  in  the  case  file  (attached  to  the  criminal  pleading  in  the 
case). 
(7)    The   affidavit   of  the   acceptor,    sworn    to   before   a   person 
authorized  to  administer  oaths,  must: 

a.  State  the  facts  surrounding  acceptance  of  the  check  or 
draft.  If  the  conditions  set  forth  in  subdivisions  (1) 
through  (5)  have  been  met.  the  specific  facts 
demonstrating  observance  of  those  conditions  must  be 
stated. 

b.  Indicate  that  at  least  15  days  have  elapsed  since  the 
mailing  of  the  letter  required  under  subdivision  (5)  and 
that  the  check  passer  has  failed  to  rectify  any  error  that 
may  have  occurred  with  respect  to  the  dishonored  check 

i  or  draft. 

c.  Have  attached  a  copy  of  the  letter  sent  to  the  check 
passer  pursuant  to  subdivision  (5). 

d.  Have  attached  the  receipt,  or  a  copy  of  it,  from  the 
United  States  Postal  Service  certifying  the  mailing  of  the 
letter  described  in  subdivision  (5). 

e.  Have  attached  the  check  or  draft  or  a  copy  thereof, 
including  any  stamp,  marking  or  attachment  indicating 
the  reason  for  dishonor. 

(d)  If  the  conditions  of  subsection  (b)  or  (c)  have  been  met.  proof 
of  meeting  them  is  prima  facie  evidence  that  the  person  charged  was 
in  fact  the  identified  check  passer. 

(e)  If  the  bank  or  depository  dishonoring  a  check  or  draft  has 
returned  it  in  the  regular  course  of  business  stamped  or  marked  or 
with  an  attachment  indicating  the  reason  for  dishonor  ('insufficient 
funds.'  'no  account.'  'account  closed'  or  words  of  like  meaning),  the 
check  or  draft  and  any  attachment  may  be  introduced  in  evidence  and 
constitute  prima  facie  evidence  of  the  facts  of  dishonor  if  the 
conditions  of  subdivisions  (5)  through  (7)  of  subsection  (b)  or 
subdivisions  (5)  through  (7)  of  subsection  (c)  have  been  met.  The  fact 
that  the  check  or  draft  was  returned  dishonored  may  be  received  as 
evidence  that  the  check  passer  had  no  credit  with  the  bank  or 
depository  for  payment  of  the  check  or  draft. 

(f)  An  affidavit  by  an  employee  of  a  bank  or  depository  who  has 
personal  knowledge  of  the  facts  stated  in  the  affidavit  sworn  to  and 
properly  executed  before  an  official  authorized  to  administer  oaths  is 
admissible  in  evidence  without  further  authentication  in  a  hearing  or 
trial  pursuant  to  a  prosecution  under  G.S.  14-107  in  the  District  Court 
Division  of  the  General  Court  of  Justice  with  respect  to  the  facts  of 
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dishonor  of  the  check  or  draft,  including  the  existence  of  an  account, 
the  date  the  check  or  draft  was  processed,  whether  there  were 
sufficient  funds  in  an  account  to  pay  the  check  or  draft,  and  other 
related  matters.  If  the  defendant  requests  that  the  bank  or  depository 
employee  personally  testify  in  the  hearing  or  trial,  the  defendant  may 
subpoena  the  employee.  The  defendant  shall  be  provided  a  copy  of 
the  affidavit  prior  to  trial  and  shall  have  the  opportunity  to  subpoena 
the  affiant  for  trial . " 

Sec.  2.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
22nd  day  of  June,  1989. 

S.B.  395  CHAPTER  422 

AN  ACT  TO  AUTHORIZE  BURKE  COUNTY  TO  LEVY  A  ROOM 
OCCUPANCY  AND  TOURISM  DEVELOPMENT  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Occupancy  tax.  (a)  Authorization  and  scope.  The 
Burke  County  Board  of  Commissioners  may  by  resolution,  after  not 
less  than  10  days'  public  notice  and  after  a  public  hearing  held 
pursuant  thereto,  levy  a  room  occupancy  tax  of  three  percent  (3%)  of 
the  gross  receipts  derived  from  the  rental  of  any  room,  lodging,  or 
accommodation  furnished  by  a  hotel,  motel,  inn,  tourist  camp,  or 
similar  place  within  the  county  that  is  subject  to  sales  tax  imposed  by 
the  State  under  G.S.  105-164.4(3).  This  tax  is  in  addition  to  any 
State  or  local  sales  tax.  This  tax  does  not  apply  to  accommodations 
furnished  by  nonprofit  charitable,  educational,  or  religious 
organizations. 

(b)  Collection.  Every  operator  of  a  business  subject  to  the  tax 
levied  under  this  section  shall,  on  and  after  the  effective  date  of  the 
levy  of  the  tax,  collect  the  tax.  This  tax  shall  be  collected  as  part  of 
the  charge  for  furnishing  a  taxable  accommodation.  The  tax  shall  be 
stated  and  charged  separately  from  the  sales  records,  and  shall  be  paid 
by  the  purchaser  to  the  operator  of  the  business  as  trustee  for  and  on 
account  of  the  county.  The  tax  shall  be  added  to  the  sales  price  and 
shall  be  passed  on  to  the  purchaser  instead  of  being  borne  by  the 
operator  of  the  business.  The  county  shall  design,  print,  and  furnish 
to  all  appropriate  businesses  and  persons  in  the  county  the  necessary 
forms  for  filing  returns  and  instructions  to  ensure  the  full  collection  of 
the  tax.  An  operator  of  a  business  who  collects  the  occupancy  tax 
levied  under  this  section  may  deduct  from  the  amount  remitted  to  the 
county  a  discount  of  three  percent  (3%)  of  the  amount  collected,    -ri  ^^J 
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(c)  Administration.  The  county  shall  administer  a  tax  levied 
under  this  section.  A  tax  levied  under  this  section  is  due  and  payable 
to  the  county  finance  officer  in  monthly  installments  on  or  before  the 
15th  day  of  the  month  following  the  month  in  which  the  tax  accrues. 
Every  person,  firm,  corporation,  or  association  liable  for  the  tax  shall, 
on  or  before  the  15th  day  of  each  month,  prepare  and  render  a  return 
on  a  form  prescribed  by  the  county.  The  return  shall  state  the  total 
gross  receipts  derived  in  the  preceding  month  from  rentals  upon  which 
the  tax  is  levied. 

A  return  filed  with  the  county  finance  officer  under  this  section  is 
not  a  public  record  as  defined  by  G.S.  132-1  and  may  not  be  disclosed 
except  as  required  by  law. 

(d)  Penalties.  A  person,  firm,  corporation,  or  association  who 
fails  or  refuses  to  file  the  return  required  by  this  section  shall  pay  a 
penalty  of  ten  dollars  ($10.00)  for  each  day's  omission.  In  case  of 
failure  or  refusal  to  file  the  return  or  pay  the  tax  for  a  period  of  30 
days  after  the  time  required  for  filing  the  return  or  for  paying  the  tax, 
there  shall  be  an  additional  tax.  as  a  penalty,  of  five  percent  (5%)  of 
the  tax  due  in  addition  to  any  other  penalty,  with  an  additional  tax  of 
five  percent  (5%)  for  each  additional  month  or  fraction  thereof  until 
the  tax  is  paid.  The  board  of  commissioners  may.  for  good  cause 
shown,  compromise  or  forgive  the  additional  tax  penalties  imposed  by 
this  subsection. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  a  tax 
imposed  under  this  section  or  who  willfully  fails  to  pay  the  tax  or 
make  and  file  a  return  shall,  in  addition  to  all  other  penalties  provided 
by  law,  be  guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine 
not  to  exceed  one  thousand  dollars  ($1,000).  imprisonment  not  to 
exceed  six  months,  or  both. 

(e)  Use  of  tax  revenue.  Burke  County  shall  use  the  net  proceeds 
of  the  occupancy  tax  only  to  promote  economic  development  and 
tourism  in  Burke  County.  As  used  in  this  subsection,  "net  proceeds" 
means  gross  proceeds  less  the  cost  to  the  county  of  administering  and 
collecting  the  tax.  as  determined  by  the  finance  officer. 

(f)  Effective  date  of  levy.  A  tax  levied  under  this  section  shall 
become  effective  on  the  date  specified  in  the  resolution  levying  the  tax. 
That  date  must  be  the  first  day  of  a  calendar  month,  however,  and 
may  not  be  earlier  than  the  first  day  of  the  second  month  after  the  date 
the  resolution  is  adopted. 

(g)  Repeal.  A  tax  levied  under  this  section  may  be  repealed  by  a 
resolution  adopted  by  the  Burke  County  Board  of  Commissioners. 
Repeal  of  a  tax  levied  under  this  section  shall  become  effective  on  the 
first  day  of  a  month  and  may  not  become  effectixe  until  the  end  of  the 
fiscal  year  in  which  the  repeal  resolution  was  adopted.    Repeal  of  a  tax 
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levied  under  this  section  does  not  affect  a  liability  for  a  tax  that  was 
attached  before  the  effective  date  of  the  repeal,  nor  does  it  affect  a 
right  to  a  refund  of  a  tax  that  accrued  before  the  effective  date  of  the 
repeal. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

S.B.  428  CHAPTER  423  ...  :'-^.;-^.5'    ','!"' 

AN  ACT  TO  AUTHORIZE  THE  ISSUANCE  OF  WATER 
COLUMN  LEASES  FOR  COMMERCIAL  AQUACULTURE 
ACTIVITIES. 

The  General  Assembly  of  North  Carolina  enacts:    '        '  "^  -'^     '>  '-v 

Section  1.      Article  16  of  Chapter  113  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  / 13-202. 1 .    Water  column  leases  for  aquaculture. 

(a)  To  increase  the  productivity  of  leases  for  shellfish  culture 
issued  under  G.S.  113-202.  the  Marine  Fisheries  Commission  may 
amend  shellfish  cultivation  leases  to  authorize  use  of  the  water  column 
superjacent  to  the  leased  bottom  under  the  terms  of  this  section  when 
it  determines  the  public  interest  will  benefit  from  amendment  of  the 
leases.  Leases  with  water  column  amendments  must  produce  shellfish 
in  commercial  quantities  at  four  times  the  minimum  production  rate  of 
leases  issued  under  G.S.  113-202,  or  any  higher  quantity  required  by 
the  Commission  through  duly  adopted  rules. 

(b)  Suitable  areas  for  the  authorization  of  water  column  use  shall 
meet  the  following  minimum  standards: 

(1)  Aquaculture  use  of  the  leased  area  must  not  significantly 
impair  navigation; 

(2)  The  leased  area  must  not  be  within  a  navigation  channel 
marked  or  maintained  by  a  state  or  federal  agency; 

(3)  The  leased  area  must  not  be  within  an  area  traditionally  used 
and  available  for  fishing  or  hunting  activities  incompatible 
with  the  activities  proposed  by  the  leaseholder,  such  as 
trawling  or  seining; 

(4)  Aquaculture  use  of  the  leased  area  must  not  significantly 
interfere  with  the  exercise  of  riparian  rights  by  adjacent 
property  owners  including  access  to  navigation  channels 
from  piers  or  other  means  of  access:  and 

(5)  Any  additional  standards,  established  by  the  Commission  in 
duly  adopted  rules,  to  protect  the  public  interest  in  coastal 
fishing  waters.     -         .  ,  .  .  ^        ,,  ..  ,  .     • 
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(c)  The  Commission  shall  not  amend  shellfish  cultivation  leases  to 
authorize  use  of  the  water  column  unless: 

(1)  The  leaseholder  submits  an  ap{3lication,  accompanied  by  a 
nonrefundable  application  fee  of  one  hundred  dollars 
($100.00).  which  conforms  to  the  standards  for  lease 
applications  in  G.S.  li3A-202(d)  and  the  duly  adopted  rules 
of  the  Commission; 

(2)  The  proposed  amendment  has  been  noticed  consistent  with 
G.S.  113-202(f); 

(3)  Public  hearings  have  been  conducted  consistent  with  G.S. 
~     n3-202(g); 

(4)  The  aspects  of  the  proposals  which  require  use  and 
dedication  of  the  water  column  have  been  documented  and 
are  recognized  by  the  Commission  as  commercially  feasible 
forms  of  aquaculture  which  will  enhance  shellfish  production 
on  the  leased  area; 

(5)  It  is  not  feasible  to  undertake  the  aquaculture  activity  outside 
of  coastal  fishing  waters;  and 

(6)  The  authorized  water  column  use  has  the  least  disruptive 
effect  on  other  public  trust  uses  of  the  waters  of  any 
available  technology  to  produce  the  shellfish  identified  in  the 
proposal. 

(d)  Amendments  of  shellfish  cultivation  leases  to  authorize  use  of 
the  water  column  are  issued  for  a  period  of  five  years  or  the 
remainder  of  the  term  of  the  lease,  whichever  is  shorter.  The  annual 
rental  for  water  column  amendments  is  five  hundred  dollars  ($500.00) 
per  acre,  prorated.  The  rental  is  in  addition  to  that  required  in  G.S. 
113-202. 

(e)  Amendments  of  shellfish  cultivation  leases  to  authorize  use  of 
the  water  column  are  subject  to  termination  in  accordance  with  the 
procedures  established  in  G.S.  1 13-202  for  the  termination  of  shellfish 
cultivation  leases.  Additionally,  such  amendments  may  be  terminated 
for  unauthorized  or  unlawful  interference  with  the  exercise  of  public 
trust  rights  by  the  leaseholder,  agents  and  employees  of  the 
leaseholder. 

(f)  Amendments  of  shellfish  cultivation  leases  to  authorize  use  of 
the  water  column  are  not  transferrable  except  when  the  Commission 
approves  the  transfer  after  public  notice  and  hearing  consistent  with 
subsection  (c)  of  this  section. 

(g)  After  public  notice  and  hearing  consistent  with  subsection  (c)  of 
this  section,  the  Commission  may  renew  an  amendment,  in  whole  or 
in  part,  when  the  leaseholder  has  produced  commercial  quantities  of 
shellfish  and  has  otherwise  complied  with  the  rules  of  the 
Comjnission.    Renewals  may  be  denied  or  reduced  in  scope  when  the 
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public  interest  so  requires.  Appeal  of  renewal  decisions  shall  be 
conducted  in  accordance  with  G.S.  113-202(p).  Renewals  are  subject 
to  the  lease  terms  and  rates  established  in  subsection  (d)  of  this 
section. 

(h)  The  procedures  and  requirements  of  G.S.  113-202  shall  apply 
to  proposed  amendments  or  amendments  of  shellfish  cultivation  leases 
considered  under  this  section  except  more  specific  provisions  of  this 
section  control  conflicts  between  the  two  sections. 

(i)  To  the  extent  required  by  demonstration  or  research  aquaculture 
development  projects,  the  Commission  may  amend  existing  leases  and 
issue  leases  that  authorize  use  of  the  bottom  and  the  water  column. 
Demonstration  or  research  aquaculture  development  projects  may  be 
authorized  for  two  years  with  no  more  than  one  renewal  and  when  the 
project  is  proposed  or  formally  sponsored  by  an  educational  institution 
which  conducts  research  or  demonstration  of  aquaculture.  Production 
of  shellfish  with  a  sales  value  in  excess  of  one  thousand  dollars 
($1,000)  per  acre  per  year  shall  constitute  commercial  production. 
Demonstration  or  research  aquaculture  development  projects  shall  be 
exempt  for  the  rental  rate  in  subsection  (d)  of  this  section  unless 
commercial  production  occurs  as  a  result  of  the  project." 
Sec.  2.     G.S.  113-202(b)  reads  as  rewritten: 

"(b)  The  Marine  Fisheries  Commission  may  delete  any  part  of  an 
area  proposed  for  lease  or  may  condition  a  lease  to  protect  the  public 
interest  with  respect  to  the  factors  enumerated  in  subsection  (a)  of  this 
section.  The  Marine  Fisheries  Commission  may  not  grant  a  new  lease 
in  an  area  heavily  used  for  recreational  purposes.  To  the  extent 
required — by — demonstration — 04: — research — aquaculture — development 
projects,  the  Marine  Fisheries  Commission  may  amend  existing  leases 
and  issue  leases  that  authorize  use  of  the  bottom  and  the  water 
column,  not^dthstanding  the  factors  enumerated  in  subsection  (a)  of 
this  section." 

Sec.  3.     G.S.  113-206(al)  reads  as  rewritten: 

"(al)  If  a  claim  is  based  on  an  oyster  or  other  shellfish  grant  or  a 
perpetual  franchise  for  shellfish  cultivation,  the  Marine  Fisheries 
Commission,  upon  the  recommendation  of  the  Secretary,  may,  to 
resolve  the  claim,  grant  a  shellfish  lease  to  the  claimant  for  part  or  all 
of  the  area  claimed.  If  a  claim  of  exclusive  shellfishing  rights  was 
registered  based  upon  a  conveyance  by  the  Literary  Fund,  the  North 
Carolina  Literary  Board  or  the  State  Board  of  Education,  and  the 
claimant  shows  that  the  area  had  been  cultivated  by  the  claimant  or  his 
predecessor  in  title  for  the  seven-year  period  prior  to  registration  of 
the  claim,  the  Marine  Fisheries  Commission,  upon  recommendation 
of  the  Secretary,  may,  to  resolve  the  claim,  grant  a  shellfish  lease  to 
the  claimant  for  all  or  part  of  the  area  claimed,   not  to  exceed  ten 
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acres .  A  shellfish  lease  granted  under  this  subsection  is  subject  to  the 
restrictions  imposed  on  shellfish  leases  in  G.S.  113-202.  except  the 
prohibition  against  leasing  an  area  that  contains  a  natural  shellfish  bed 
in  G.S.  1 13-202(a)(2).  This  restriction  is  waived  because,  due  to  the 
cultivation  efforts  of  the  claimant,  the  area  is  likely  to  contain  a 
natural  shellfish  bed." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989.  .      t  .,,  .  ;  /    , 

S.B.  448  CHAPTER  424 

AN  ACT  TO  MODIFY  SURCHARGE  AND  APPEAL 
PROCEDURES  OF  THE  NORTH  CAROLINA  MOTOR 
VEHICLE  REINSURANCE  FACILITY. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  G.S.  58-248.34(0  reads  as  rewritten: 
"(f)  The  plan  of  operation  shall  provide  that  every  member  shall, 
following  payment  of  any  pro  rata  assessment,  commence  recoupment 
of  that  assessment  by  way  of  a  surcharge  on  motor  vehicle  insurance 
policies  issued  by  the  member  or  through  the  Facility  until  the 
assessment  has  been  recouped.  Such  surcharge  shall  be  a  percentage 
of  premium  adopted  by  the  Board  of  Governors  of  the  Facility;  and  the 
charges  determined  on  the  basis  of  the  surcharge  shall  be  combined 
with  and  displayed  as  a  part  of  the  applicable  premium  charges. 
Provided,  however,  that  recoupment  of  losses  sustained  by  the  Facility 
since  September  1,  1977.  with  respect  to  nonfleet  private  passenger 
motor  vehicles  may  be  recouped  only  by  surcharging  policies  (i)  that 
are  subject  to  the  classification  plan  promulgated  pursuant  to  G.S. 
58-124.31  and  (ii)  to  which  one  or  more  driving  record  points  have 
been  assigned  pursuant  to  said  plan,  subject  to  the  provisions  of  G.S. 
58-124.33.  If  the  amount  collected  during  the  period  of  surcharge 
exceeds  assessments  paid  by  the  member  to  the  Facility,  the  member 
shall  pay  over  the  excess  to  the  Facility  on  a  date  specified  by  the 
Board  of  Governors.  If  the  amount  collected  during  the  period  of 
surcharge  is  less  than  the  assessments  paid  by  the  member  to  the 
Facility,  the  Facility  shall  pay  the  difference  to  the  member.  Except 
as  hereinafter  provided,  the  amount  of  recoupment  shall  not  be 
considered  or  treated  as  a  rate  or  premium  for  any  purpose.  The 
Board  of  Governors  shall  adopt  and  implement  a  plan  for 
compensation  of  agents  of  Facility  members  when  recoupment 
surcharges  are  imposed;  such  compensation  shall  not  exceed  the 
compensation  or  commission  rate  normally  paid  to  the  agent  for  the 
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issuance  or  renewal  of  the  automobile  liability  policy  issued  through 
the  North  Carolina  Reinsurance  Facility  affected  by  such  surcharge; 
provided,  however,  that  the  surcharge  provided  for  in  this  section  shall 
include  an  amount  necessary  to  recover  the  amount  of  the  assessment 
to  member  companies  and  the  compensation  paid  by  each  member, 
pursuant  to  this  section,  to  agents." 

Sec.  2.  G.S.  58-248.41  is  amended  by  adding  a  new  subsection 
to  read: 

"(h)  The  surcharge  allocated  pursuant  to  this  section  shall  be  a 
percentage  of  premium  adopted  by  the  Board  of  Governors  of  the 
Facility;  and  the  charges  determined  on  the  basis  of  the  surcharge 
shall  be  combined  with  and  displayed  as  a  part  of  the  applicable 
premium  charges." 

Sec.  3.  G.S.  58-248. 39(c)  reads  as  rewritten: 
"(c)  The  Commissioner  shall  issue  an  order  approving  the  action  or 
decision^  disapproving  the  action  or  decision,  or  directing  the  Board  of 
Governors  to  reconsider  the  ruling.  The  Commissioner  shall,  after  a 
hearing  held  on  not  less  than  30  days  written  notice  to  the  appellant 
and  to  the  Board,  (i)  issue  an  order  approving  the  decision  of  the 
Board  or  (ii)  after  setting  out  the  Findings  and  conclusions  as  to  how 
the  action  of  the  Board  is  not  in  accordance  with  the  Plan  of 
Operation,  the  Standard  Practice  Manual,  or  other  provisions  of  this 
Article,  direct  the  Board  to  reconsider  its  decision.  In  the  event  the 
Commissioner  directs  the  Board  to  reconsider  its  decision  and  the 
Board  fails  to  take  action  in  accordance  with  the  Plan  of  Operation, 
the  Standard  Practice  Manual,  or  other  provisions  of  this  Article,  the 
Commissioner  may  issue  an  order  modifying  the  action  of  the  Board 
to  the  extent  necessary  to  comply  with  the  Plan  of  Operation,  the 
Standard  Practice  Manual,  or  other  provisions  of  this  Article." 

Sec.  4.  Sections  1  and  2  of  this  act  shall  become  effective 
January  1.  1990.  The  remainder  of  this  act  is  effective  upon 
ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

S.B.  502      ■'  CHAPTER  425  ,,.  ,   :v-i.'-,.  .^    •,   '  ;-:,:a 

AN    ACT    TO    REWRITE    THE    LAW    ON    RECIPROCAL    OR 
INTERINSURANCE  EXCHANGES. 

The  General  Assembly  of  North  Carolina  enacts:  ~         ''      '    "    ■ 

Section  1.  Chapter  58  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 
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'ARTICLE  51. 

"Reciprocal  Insurance. 

"Part  1.    General  Provisions. 

"  §  58-780.    Scope. 
This  Article^lies  to  all  reciprocals  and  reciprocal  insurance. 

"^58-78!.    Definitions. 

(a)    As  used  in  this  Article:  .      •    ^  k 

(U    -Attorney-   means  the  person  designated  and  authorized  by 

—  ...hsrrihers    as    the    attornev-in-fact    having    authority    to 
obligate  them  on  reciprocal  and  other  insurance  contracts. 

"       (2)    -T.ir?nse-    means   a   certificate   of  authority  to  transact  the 

—  business     of    insurance     in     this     State,     issued     by     the 
Commissioner. 

(3)  tn  addition  to"  the  meaning  of  the  term  as  defined  in  O.b. 

—  n-^r^^  and  G.S.  58-2(7);  'person-  means  any  county,  city 
Vrhool  board,  hospital  authority,  or  any  other  local 
^57ernmental  authority  or  local  agency  or  public  service 
corporation  owned,  operated  or  controlled  by  a  local 
povernment  or  local  government  authority,  that  has  the 
power  to  enter  into  contractual  undertakings  within  or 
without  the  State. 

(4)  -Reciprocal-   means  an  aggregation  of  subscribers  under  a 

common  name.  ,  •       r         fu 

(5)  -Reciprocal  i"nsurance'   means  insurance  resulting  from  the 
—    mutual  exchange  of  insurance  contracts  among  persons  in  an 

unincorporated  association  under  a  common  name  through 
an  attorney-in-fact  having  authority  to  obligate  each  person 
both  as  insured  and  insurer. 

(6)  -Subscriber^   means  a  person  obligated  under  a  reciprocal 
insurance  agreement.  ' 

"  §  58-782.    Kinds  of  insurance.  . 

A  reciprocal  licensed  in  thTs  State  may  write  the  kinds  of  insurance 
enin^^JTi^n  G.S.  58-72,  except  lite  insurance,  annuities,  and  title 
insurance. 
"  5  58-783.    Risk  limilalions. 

-(i) F.xrppt    for    Artide    10    of   this    Chapter    and    as    otherwise 

.n^Hk^IhT^ovided.  all  the  provisions  of  this  Chapter  relating  to 
insurers  generally,  and  those  relating  to  insurers  writing  the  same 
kinds    of    insurance    that    reciprocals    are    permitted    to    write,    are 

applicable  to  reciprocals.                                        .  ,   r-  c    cq  io  i  ;f- 
(b)   A  reciprocal  shall  be  deemed  to  comply  with  G.S.  58-3^.  i  it. 
"Trrit  issues  policies  containing  a  contingent  assessment  liability, 
provided  for  in  G.S.  58-792:  and 
(2)    It      maintains      reinsurance      in      an      amount that — the 
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Commissioner   considers   adequate   to    reasonably   limit   the 
reciprocal's  aggregate  losses  to  the  lesser  of: 

a.  Ten  percent  (10%)  of  the  surplus  to  policyholders  of  the 
reciprocal  multiplied  by  the  number  of  subscribers; 

b.  The  surplus  to  policyholders  of  the  reciprocal  multiplied 
by  three;  or 

c.  Five  million  dollars  ($5.000,000). 
"  §  58-784.    Eligible  contracting  persons. 

(a)  Persons  of  this  State  may  enter  into  reciprocal  insurance 
contracts  with  each  other  and  with  persons  of  other  states  and 
countries. 

(b)  For  any  corporation  now  existing  or  subsequently  organized 
under  the  laws  of  this  State,  the  authority  to  enter  into  reciprocal 
insurance  contracts  is  in  addition  to  the  authority  conferred  upon  it  in 
its  charter  and  is  incidental  to  the  purposes  for  which  the  corporation 
is  organized. 

"  §  58-785.    Business  name.  '     - 

Every  reciprocal  shall  have  and  use  an  appropriate  business  name 
that     includes     the     word     or     words     'reciprocal/     Mnterinsurer,' 
Mnterinsurance/  or  'exchange'. 
"  §  58-786.    License,  surplus,  and  deposit  requirements. 

(a)  No  reciprocal  shall  engage  in  any  insurance  transaction  in  this 
State  until  it  has  obtained  a  license  to  do  so  in  accordance  with  the 
applicable  provisions  of  this  Chapter.  Such  license  shall  expire  on  the 
last  day  of  June  of  each  year. 

(b)  No  domestic  or  foreign  reciprocal  shall  be  licensed  in  this  State 
unless  it  has  a  surplus  to  policyholders  of  at  least  eight  hundred 
thousand  dollars  ($800.000);  and  no  alien  reciprocal  shall  be  licensed 
unless  it  has  a  trusteed  surplus  of  at  least  eight  hundred  thousand 
dollars  ($800,000). 

(c)  Each  domestic,  foreign,  or  alien  reciprocal  licensed  in  this 
State  must  maintain  a  minimum  deposit  with  the  Commissioner  of  at 
least  one  hundred  thousand  dollars  ($100,000)  in  cash  or  in  value  of 
securities  of  the  kind  specified  in  G.S.  58-182.3,  which  shall  be 
subject  to  the  same  conditions  as  contained  in  Article  20  of  this 
Chapter. 

"§  58-787.    Continuation  of  business  under  prior  requirements.  '' 

(a)  Notwithstanding  other  provisions  of  this  Chapter  regarding 
minimum  required  surplus,  any  reciprocal  that  was  licensed  to  write 
and  was  writing  any  kind  of  insurance  in  this  State  on  the  effective 
date  of  this  Article  may  continue  to  write  that  kind  of  insurance  under 
the  appropriate  license  from  the  Commissioner.  Such  reciprocal  shall 
maintain  at  all  times  the  minimum  surplus,  and  the  minimum  trusteed 
surplus  if  an  alien  reciprocal,  that  was  required  before  the  effective 
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date  of  this  Article.  -    ,■ 

(b)  Before  any  reciprocal  obtains  a  license  to  write  in  this  State  any 
kind  of  insurance  that  it  was  not  licensed  to  write  and  writing  in  this 
State  on  the  effective  date  of  this  Article,  it  shall  comply  with  all  the 

requirements  of  this  Part  regarding  surplus.  

"  §  58-788.    Certipcalion  of  foreign  and  alien  reciprocals. 

No  foreign  reciprocal  shall  be  licensed  in  this  State  until  it  files 
with  the  Commissioner  a  certificate  of  the  insurance  regulator  of  the 
state  in  which  it  is  organized.  The  certificate  shall  show  that  the 
foreign  reciprocal  is  licensed  to  write  and  is  writing  actively  in  that 
state  the  kind  of  insurance  ii  proposes  to  write  in  this  State.  No  alien 
reciprocal  shall  be  licensed  in  this  State  until  it  files  with  the 
Commissioner  a  certificate  of  the  insurance  regulator  of  (i)  the  state 
through  which  it  entered  the  United  States  or  (ii)  the  alien  reciprocal's 
domiciliary  country.  The  certificate  shall  show  that  the  alien 
reciprocal  is  licensed  to  write  and  is  writing  actively  in  that  state  or 
country  the  kind  of  insurance  it  proposes  to  write  in  this  State. 
Foreign  and  alien  reciprocals  must  also  satisfy  the  appropriate 
provisions  of  Article  17  of  this  Chapter  pertaining  to  admission 
requirements. 
"  §  58-789.    Attorney's  domicile.  ' 

Nothing  in  this  Chapter  regarding  the  admission  and  licensing  of 
foreign  and  alien  insurers  requires  that  the  attorney  of  a  foreign  or 
alien  reciprocal  be  resident  or  domiciled  in  this  State,  or  that  the 
principal  office  of  the  attorney  be  maintained  in  this  State.  The  office 
or  offices  of  the  attorney  shall  be  determined  by  the  subscribers 
through  the  power  of  attorney. 
"  §  58-790.    Contracts  and  property. 

A  reciprocal  may  enter  into  contracts  and  acquire,  hold  title  to.  and 
convey  property  in  its  business  name.     All  contracts  of  a  reciprocal, 
including  its  insurance  contracts,  shall  be  executed  on  behalf  of  the 
reciprocal  by  the  attorney  of  the  reciprocal. 
"^58-791.    Agent's  license. 

No  person  shall  act  in  this  State  as  an  agent  of  a  reciprocal  in  the 
solicitation  or  procurement  of  applications  for  insurance,  subscriber's 
agreements,  or  powers  of  attorney,  or  in  the  collection  of  premiums  in 
connection  with  the  reciprocal,  without  first  procuring  an  agent's 
license  from  the  Commissioner  pursuant  to  Article  45  of  this  Chapter. 
An  agent  shall  be  appointed  by  each  reciprocal  the  agent  represents. 
"  §  58-792.    Subscribers'  contingent  liability. 

(a)  Each  subscriber  insured  under  an  assessable  policy  has  a 
contingent  assessment  liability  for  payment  of  actual  losses  and 
expenses  incurred  by  the  reciprocal  while  his  policy  was  in  force. 
This  liability  is  in  the  amount  provided  for  in  the  power  of  attorney  or 
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subscriber's  agreement.  <-*/,,;,;       .<,.? 

(b)  The  contingent  assessment  liability  on  any  one  policy  in  any 
one  calendar  year  equals  the  premiums  earned,  as  defined  in  G.S. 
58-806,  on  the  policy  for  that  year  multiplied  by  not  more  than  ten. 

(c)  The  contingent  assessment  liability  is  several  and  not  joint. 

(d)  Each  assessable  policy  issued  by  the  reciprocal  shall  plainly  set 
forth  a  statement  of  the  contingent  assessment  liability  on  the  front  of 
the  policy  in  capital  letters,  in  contrasting  color,  and  in  no  less  than 
ten-point  type. 

"  §  58-793.    Nonassessable  policies. 

(a)  The  Commissioner  may  issue  a  certificate  authorizing  the 
reciprocal  to  reduce  or  extinguish  the  contingent  assessment  liability  of 
subscribers  under  its  policies  then  in  force  in  this  State  and  to  omit 
provisions  imposing  contingent  assessment  liability  in  all  policies 
delivered  or  issued  for  delivery  in  this  State  for  as  long  as  all  such 
surplus  to  policyholders  remains  unimpaired.  The  certificate  may  be 
issued  if  (i)  a  reciprocal  has  surplus  to  policyholders  of  at  least  tv^o 
million  dollars  ($2,000,000).  and  (ii)  an  application  of  the  attorney 
has  been  approved  by  the  subscribers'  advisory  committee. 

(b)  The  Commissioner  shall  issue  this  certificate  if  the  conditions 
of  subsection  (a)  of  this  section  are  met  and  if  he  determines  that  the 
reciprocals  surplus  to  policyholders  is  reasonable  in  relation  to  the 
reciprocal's  outstanding  liabilities  and  is  adequate  to  meet  its  financial 
needs.  In  making  that  determination  the  following  factors,  among 
others,  shall  be  considered: 

(1)  The  size  of  the  reciprocal  as  measured  by  its  assets,  capital 
and  surplus,  reserves,  premium  writings,  insurance  in  force, 
and  other  appropriate  criteria; 

(2)  The  extent  to  which  the  reciprocal's  business  is  diversified 
among  different  kinds  of  insurance; 

(3)  The  number  and  size  of  risks  insured  in  each  kind  of 
insurance; 

(4)  The  extent  of  the  geographic  dispersion  of  the  reciprocal's 
insured  risks; 

(5)  The  nature  and  extent  of  the  reciprocal's  reinsurance 
program; 

(6)  The  quality,  diversification,  and  liquidity  of  the  reciprocal's 
investment  portfolio; 

(7)  The  recent  past  and  trend  in  the  size  of  the  reciprocal's 
surplus  to  policyholders; 

(8)  The  surplus  to  policyholders  maintained  by  other  comparable 
insurers;  and 

(9)  The  adequacy  of  the  reciprocal's  reserves. 

(c)  Upon  impairment  of  the  surplus  to  policyholders  as  described 
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in  subsection  (a)  of  this  section,  tl^e  Commissioner  shall  revoke  th? 
','  ,:"'!'r°\tl'   ,evnc.tion.  the  reciprocal  shall  not  .ssue  or    enew 

^^7^f^r.n.n,issioner  shall  not  a..".^ri^e  a  domestic  reciprocal  to 
,..  i,,V.',,,',it  .„n,inpeni  assessment  hahilitv  ol  any  ot  its  subscribeij 

"o  policyholders  and  .v.inp.ishes  the  conhnpent  ^^^^f "  '^"'  ",^1^ 
II  r  ;i  .ili-rrihrr-  and  ■"  ^"  policies  to  be  issued  tor  all  Kinds  ot 
^^L^^Ig^^^^^^nr^^gijrblThe  laws  of  anchei-  stag 
T  h^"  thr  ■!-""■■-  ■-^.procal  is  IransactinR  the  lousiness  of 
'^.^!±  „'.  !  ,..ls.H  insure".  It  may  .-^s...  policigs  providinTTorih; 

r:[:;entLLssmentli5bm^7^00^gin!g^^^^ 
f°.i,,f„„.  nnd  need  not  extinguish  the  contingent  assessment  liability 
applicable  to  policies  already  in  torce  in  that  stale. 
"  8  58-794.    rihirihuiion  10  subscribers.  .  ^,.„ji,, 

\;'°r,.iprr-il  ■--"  "<:■:"  ■"  nT^bscribers  any  sayings  oi  c  edits 
,±.!'"ZZ„-  Jcoiints.     Any  such  His.rihution  shall  noTWfanr^ 

...i,,...ih.rs  Howeyer.  the  distribution  may  yai^  foi  classes  of 
subscribers  based  upon  the  experience  ol  those  classes. 

"  Vi;'!iip'!"n.ll  maintain  the  sam^  -^'^r.eA  premium  and  loss 
or  daim  reserves  required  tor  stock  and  mutual  companies  wrmUJTe 
same  kinds  of  insurance. 

J;  ..^^  ^..  ,,  .■  .Vmci  .nd  each  attorney  of  a  foreign  or  alien 
g""!li  .Lr.pplies  tor  a  license,  shall  tile  with  the  LommIi;« 
Sen  power  ol  auorney  executed  ,n  duplicate  by  the  attorn^t 
^npoin.s^he  Commissioner  as  agent  "L^lH-g^''^',  Jl^"'^^ 
.^g^^i^Ti^a:  the  commissioner  nta^Y^  ^" Jg/^- 
ccTQin^t  ^nrh  rec  Diocal  pursuant  to  G.b.  5»-l^3.    a  copy  u'      ^  K 

>>v;Hpnrp  in  the  courts  of  this  State.  .        „  ,u^  rnmmissioner 

rh^    Whenever  any  such  process  is  served  upon  the  Commissioner 
gTVnTT>r:^^^  th.t  the  process  shall  be  directed   o 

TF^ij^T^a  in  any  other  manner  permitted  by  law. 

^i^fe^^^i^^S^r  suit  against  a  reciprocal  may  bejKOUghjiiljm, 
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county  (i)  where  its  principal  office  is  located,  or  (ii)  where  the  cause 
of  action  or  any  part  of  the  cause  of  action  arose.  If  the  action  or  suit 
is  to  recover  a  loss  under  a  policy  of  property  insurance,  it  may  also 
be  brought  in  the  county  where  the  property  insured  was  situated  at 
the  date  of  the  policy.  Any  action  or  suit  against  a  foreign  or  alien 
reciprocal  may  also  be  brought  in  any  county  of  this  State  in  which  it 
has  any  debts  owed  to  it. 

(c)  In  an  action  against  a  reciprocal,  process  against  the  reciprocal 
may  be  served  upon  the  Commissioner.  If  the  defendant  in  the  action 
is  a  domestic  reciprocal,  process  against  that  domestic  reciprocal  shall 
be  served  upon  the  attorney  for  that  domestic  reciprocal  unless  service 
upon  that  attorney  is  not  feasible. 
"  §  58-798.    Liability  on  judgments. 

Any  judgment  against  a  reciprocal  based  upon  legal  process  duly 
served  as  provided  in  this  Article  is  binding  upon  the  reciprocal  and 
upon  each  of  the  reciprocaPs  subscribers  as  their  respective  interests 
may  appear,  in  an  amount  not  exceeding  their  respective  contingent 
assessment  liabilities.  There  is  no  derivative  liability  on  the  part  of 
the  attorney,  officers,  employees,  agents,  or  subscribers'  advisory 
committee  of  the  reciprocal  arising  merely  by  reason  of  the  status  of 
such  persons. 

"Part  2.    Domestic  Reciprocals. 
"  §  58-799.    Declaration  for  license. 

(a)  One  hundred  or  more  persons  domiciled  in  this  State  and 
designated  as  subscribers  may  organize  a  domestic  reciprocal  and 
apply  to  the  Commissioner  for  a  license  to  transact  the  business  of 
insurance.  The  Commissioner  may  authorize  such  a  reciprocal  to 
form  with  a  lesser  number  of  subscribers  upon  being  satisfied  that  the 
risks  are  adequately  spread  and  financial  projections  indicate  that  such 
a  reciprocal  will  have  a  reasonable  potential  to  succeed  in  its  business 
with  such  a  lesser  number  of  subscribers.  The  original  subscribers 
and  the  proposed  attorney  shall  execute  and  file  with  the 
Commissioner  a  declaration  setting  forth: 

(1)  The  name  of  the  attorney  and  the  business  name  of  the 
reciprocal; 

(2)  The  location  of  the  reciprocaPs  principal  office,  which 
shall  be  the  same  as  that  of  the  attorney  and  shall  be  in  this 
State: 

(3)  The  kinds  of  insurance  proposed  to  be  written;  .' 

(4)  The  names  and  addresses  of  the  original  subscribers; 

(5)  The  designation  and  appointment  of  the  attorney,  and  a 
copy  of  the  power  of  attorney  and  subscriber's  agreement; 

(6)  The  names  and  addresses  of  the  officers  and  directors  of 
the  attorney,  if  a  corporation,  or  of  its  members  if  not  a 
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corporation;  .  .  .  ..  ^ 

(7)      Thfj;;^^;;;^s"of  the  subscribers-  advisory  committee,  and  the 
—      ncmp.  and  terms  of  office  ot  its  memoers; 

A   statement  that  each   of  the  or.g.nai~ubscribers  has  in 

rrr^r^A  f.ith  applied  for  insiuance  of  the  kind  proposed  to  be 

L..-.H.n    .nH    that   the    reciprocal    has    received   from   each 

^Hpin.i   ...hscriber  the  anticipated   premium   or  premium 

d^sit  for  a  term  of  not  less  than  six  months  tor  the  policy 

for  which  application  is  made; 

Abatement  of  the  financial   condition  of  the  reciprocal, 

including  a  schedule  of  its  assets; 

XTtatement    that    the    reciprocal     has    the    surplus    to 

nnlicvholders  required  by  G.S.  58-786; 

(11)  A  copy  of  each  policy,  endorsement,  and  application  form 
it  proposes  to  issue  or  use;  and 

(12)  Fin.nri.l  projections  of  the  antiripated  operational  results 
^-^    ^f  thP   redprocal   for   a  five-vear   period   based   upon  the 

initial  surplus  of  the  proposed  reciprocal  and  its  plan  ot 

(b)       Tl^^Sfation    shall    be    acknowledped    by    each    original 
subscriber  and  by  the  attorney. 

"  §  .58-800.    Aliomey's  bond.  ...  a^a  w  in 

\.^     roncurreirn^^ilhlhe  filing  of  the  declaration^  provided  foi    in 


(9) 
(10) 


n  S  S8-799.  the  attorney  of  a  domestic  reciprocal  shall  tile  withthe 
Commissioner  a  fidelity  bond  payable  to  this  State.  The  '^o"d^MLbg 
executed  by  the  attorney  and  by  a  hcensed  insurer  and  is  subject  to  the 
approval  of  the  Commissioner.  ,-^„  ^f 

^\u.  The  bond-;erbrh77n  amount  established  in  the  discretion  of 
the  Commissioner  which  amount  shall  be  at  least  r.ity_thousang 
H.ii.r.  (%^omi)^.  The  bond  shall  be  on  the  condition  ha  he 
.n..nPv  fnithtnllv  accounts  tor  all  moneys  and  otner  property  of  the 
reciprocal  coming  into  the  attorney  s  control  and  that  the  attorneydoe 
n.t".ithHr.w  or  appropriate  for  his  own  use  from  the  tunds  of  the 
reciprocal  any  moneys  ^or  property  to  which  he  is  not  em.tlel^ljd£r 
the  pow^r^o^ajiney.^^  subject  to  cancellation  unless  30-days-  written 
notice  of  intent  to  cancel  is  given  _to  the  attorney  and  the 
Commissioner. 
"^58-801.    Deposit  in  lieu  of  bond.         " 

Instead  ot  tiiing^hFT^Hd-J^ired  hv  n  S.   .58-800.  the  attorney 
may  maintain  on  deposit  with  the  Commissioner  ^"^^'/"^"""V^^ 
cash  or  in  value  of  securities  of  the  kind  specified  in  G.S.  58-1  82. J 
and  subject  to  the  same  conditions  as  the  bond. 
"  §  58-802.    Advisoiy  commiuce.  :,        ' 
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The  advisory  committee  exercising  the  subscribers'  rights  in  a 
domestic  reciprocal  shall  be  selected  under  rules  adopted  by  the 
subscribers.  At  least  three-fourths  of  the  committee  shall  comprise 
subscribers  or  their  representatives  other  than  the  attorney  or  any 
person  employed  by,  representing,  or  having  a  financial  interest  in  the 
attorney.  The  committee  shall  supervise  the  finances  of  the  reciprocal 
and  the  reciprocaFs  operations  to  the  extent  required  to  assure  their 
conformity  with  the  subscriber's  agreement  and  power  of  attorney  and 
shall  exercise  any  other  powers  conferred  on  it  by  the  subscriber's 
agreement. 
"  §  58-803.    Subscriber's  agreement  and  power  of  attorney. 

(a)  Every  subscriber  of  a  domestic  reciprocal  shall  execute  a 
subscriber's  agreement  and  power  of  attorney  setting  forth  the  rights, 
privileges,  and  obligations  of  the  subscriber  as  an  underwriter  and  as 
a  policyholder,  and  the  powers  and  duties  of  the  attorney.  The 
subscriber's  agreement  and  power  of  attorney  shall  contain  in 
substance  the  following  provisions: 

(1)  A  designation  and  appointment  of  the  attorney  to  act  for 
and  bind  the  subscriber  in  all  transactions  relating  to  or 
arising  out  of  the  operations  of  the  reciprocal; 

(2)  A  provision  empowering  the  attorney  (i)  to  accept  service  of 
legal  process  on  behalf  of  the  reciprocal  and  (ii)  to  appoint 
the  Commissioner  agent  of  the  reciprocal  upon  whom  may 
be  served  all  legal  process  against  the  reciprocal; 

(3)  Except  for  nonassessable  policies,  a  provision  for  a 
contingent  assessment  liability  of  each  subscriber  in  a 
specified  amount  in  accordance  with  G.S.  58-792;  and 

(4)  The  maximum  amount  to  be  deducted  from  advance 
premiums  or  deposits  to  be  paid  the  attorney,  and  the  items 

;u  of   expense,    in    addition    to    losses,    to    be    paid    by    the 

'  reciprocal. 

(b)  The  subscriber's  agreement  may: 

(1)  Provide  for  the  right  of  substitution  of  the  attorney  and 
revocation  of  the  power  of  attorney: 

(2)  Impose  any  restrictions  upon  the  exercise  of  the  power 
agreed  upon  by  the  subscribers; 

(3)  Provide  for  the  exercise  of  any  right  reserved  to  the 
subscribers  directly  or  through  an  advisory  committee; 

(4)  Provide    for    indemnification    of    the    attorney,    officers, 
"  employees,  agents,  and  subscribers'  advisory  committee  of 

the  reciprocal  against  liability  and  litigation  expenses  to  the 
extent  permitted  in  the  case  of  domestic  business 
corporations;  or 

(5)  Contain  other  lawful  provisions  considered  advisable. 
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"§    58-804.       Modification    of  subscriber's   agreemenl   and  power   of 
attorney. 

Modification  of  the  terms  of  the  subscriber's  agreement  and  the 
power  of  attorney  of  a  domestic  reciprocal  shall  be  made  jointly  by  the 
attorney  and  the  subscriber's  advisory  committee.  No  modification  Is 
retroactive  nor  does  it  affect  any  Insurance  contract  Issued  prior  to  the 
modification. 
"  §  58-805.    Advance  of  funds.  '     ' 

The  attorney  or  other  interested  persons  may  advance  to  a  domestic 
reciprocal  any  funds  required  for  Its  operations.  The  funds  advanced 
shall  not  be  treated  as  a  liability  of  the  reciprocal  and  shall  not  be 
withdrawn  or  repaid  except  out  of  the  reciprocafs  earned  surplus  in 
excess  of  its  minimum  required  surplus.  This  section  does  not  apply 
to  loans  made  by  commercial  lenders  in  the  ordinary  course  of  their 
businesses. 
"  §  58-806.    Assessments.  '         ' 

(a)  Assessments  may  be  levied  upon  the  subscribers  of  a  domestic 
reciprocal  by  the  attorney  in  accordance  with  G.S.  58-792.  The 
assessments  shall  be  approved  In  advance  by  the  subscribers'  advisory 
committee. 

(b)  Each  domestic  reciprocal  subscriber's  share  of  an  assessment 
shall  be  computed  by  multiplying  the  premiums  earned  on  the 
subscriber's  policies  during  the  period  to  be  covered  by  the 
assessment  by  the  ratio  of  the  total  assessment  to  the  total  premiums 
earned  during  the  period  upon  all  policies  subject  to  the  assessment. 
However,  no  assessment  shall  exceed  the  aggregate  contingent 
assessment  liability  computed  in  accordance  with  G.S.  58-792.  For 
the  purposes  of  this  section,  the  premiums  earned  on  the  subscriber's 
policies  are  the  gross  premiums  charged  by  the  reciprocal  for  the 
policies  minus  any  charges  not  recurring  upon  the  renewal  or 
extension  of  the  policies.  No  subscriber  shall  have  an  offset  against 
any  assessment  for  which  he  is  liable  on  account  of  any  claim  for 
unearned  premium  or  losses  payable. 

"§  58-807.    Duration  of  liability  for  assessment. 

Every  subscriber  of  a  domestic  reciprocal  having  contingent 
assessment  liability  shall  be  liable  for  and  shall  pay  his  share  of  any 
assessment  computed  in  accordance  with  this  Part,  if.  while  the  policy 
is  in  force  or  within  one  year  after  its  termination,  the  subscriber  is 
notified  (1)  by  the  attorney  of  his  Intention  to  levy  the  assessment  or 
(11)  that  delinquency  proceedings  have  been  commenced  against  the 
reciprocal  under  the  provisions  of  Article  17A  or  46  of  this  Chapter, 
and  the  Commissioner  or  receiver  intends  to  levy  an  assessment. 
"  §  58-808.    Distribution  of  assets  after  I  i  qui  dot  ion. 

Upon  the  liquidation  of  a  domestic  reciprocal,  the  assets  remaining 
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after  (i)  discharge  of  its  indebtedness  and  policy  obligations,  (ii)  the 
return  of  any  contributions  of  the  attorney  or  other  person  made  as 
provided  in  G.S.  58-805.  and  (iii)  the  return  of  any  unused  deposits, 
savings,  or  credits,  shall  be  distributed.  The  distribution  shall  be 
according  to  a  formula  approved  by  the  Commissioner  or  the  Court  to 
the  persons  who  were  its  subscribers  v^^ithin  the  12  months  prior  to  the 
final  termination  of  its  license. 
"  §  58-809.    Financial  impairment:  assessment;  liquidation. 

(a)  If  (i)  the  assets  of  a  domestic  reciprocal  are  at  any  time 
insufficient  to  settle  the  sum  of  its  liabilities,  except  those  on  account 
of  funds  contributed  by  the  attorney  or  other  parties,  and  its  required 
surplus  to  policyholders,  and  (ii)  the  deficiency  is  not  cured  from 
other  sources,  its  attorney  shall  levy  an  assessment  upon  subscribers 
made  subject  to  assessment  by  the  terms  of  their  policies  for  the 
amount  needed  to  make  up  the  deficiency.  However,  the  assessment 
shall  be  subject  to  G.S.  58-792. 

(b)  If  the  attorney  fails  to  make  the  assessment  within  30  days  after 
the  Commissioner  orders  him  to  do  so,  or  if  the  deficiency  is  not  fully 
made  up  within  60  days  after  the  date  the  assessment  is  made, 
delinquency  proceedings  may  be  instituted  and  conducted  against  the 
insurer  as  provided  in  Article  17A  or  46  of  this  Chapter. 

(c)  If  liquidation  of  the  reciprocal  is  ordered,  an  assessment  shall  be 
levied  upon  the  subscribers  for  the  amount  the  Commissioner  or  the 
Court,  as  the  case  may  be,  determines  to  be  necessary  to  discharge  all 
liabilities  of  the  reciprocal.  This  assessment  shall  exclude  any  funds 
contributed  by  the  attorney  or  other  persons,  but  shall  include  the 
reasonable  cost  of  the  liquidation.  However,  the  assessment  is  subject 
to  G.S.  58-792." 

Sec.  2.  Article  16  of  Chapter  58  of  the  General  Statutes  is 
repealed. 

Sec.  3.  In  the  event  any  provision  of  this  act  is  held  to  be 
invalid  by  any  court  of  competent  jurisdiction,  the  court's  holding  as 
to  that  provision  shall  not  affect  the  validity  or  operation  of  other 
provisions  of  this  act;  and  to  that  end  the  provisions  of  this  act  are 
severable. 

Sec.  4.     This  act  shall  become  effective  January  1,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  156  CHAPTER  426 

AN  ACT  TO  REQUIRE  THE  ENVIRONMENTAL  MANAGEMENT 
COMMISSION  TO  ADOPT  RULES  ESTABLISHING  WATER 
SUPPLY   WATERSHED    CLASSIFICATIONS    AND    MINIMUM 
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MANAGEMENT    REQUIREMENTS    FOR    THE    PROTECTION 
OF  THE  SURFACE  WATER  SUPPLIES  OF  THE  STATE. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  21   of  Chapter  143  is  amended  by  adding  a 
new  section  to  read: 
"§  143-214.5.    Water  supply  watershed  protection. 

(a)  Policy  Statement.  --  This  section  provides  for  a  cooperative 
program  of  water  supply  watershed  management  and  protection  to  be 
administered  by  local  governments  consistent  with  minimum  statewide 
management  requirements  established  by  the  Commission.  If  a  local 
government  fails  to  adopt  a  water  supply  watershed  protection  program 
or  does  not  adequately  carry  out  its  responsibility  to  enforce  the 
minimum  water  supply  watershed  management  requirements  of  its 
approved  program,  the  Commission  shall  administer  and  enforce  the 
minimum  statewide  requirements.  The  reduction  of  agricultural 
nonpoint  source  discharges  shall  be  accomplished  primarily  through 
the  Agriculture  Cost  Share  Program  for  Nonpoint  Source  Pollution 
Control. 

(b)  Development  and  Adoption  of  Water  Supply  Watershed 
Classifications  and  Management  Requirements.  --  The  Commission 
shall  adopt  rules  for  the  classification  of  water  supply  watersheds  and 
for  the  protection  of  surface  water  supplies  through  minimum 
performance-based  water  supply  watershed  management  requirements 
applicable  to  each  classification.  The  Commission  may  designate 
water  supply  watersheds  or  portions  thereof  as  critical  water  supply 
watersheds  and  impose  management  requirements  that  are  more 
stringent  than  the  minimum  statewide  water  supply  watershed 
management  requirements. 

(c)  Classification  of  Water  Supply  Watersheds.  --  The  Commission 
shall  assign  to  each  water  supply  watershed  in  the  State  the  appropriate 
classification  with  the  applicable  minimum  protective  management 
requirements.  The  Commission  may  reclassify  water  supply 
watersheds  as  necessary  to  protect  future  water  supplies  or  improve 
protection  at  existing  water  supplies.  A  local  government  shall  not  be 
required  to  submit  a  revised  water  supply  watershed  protection 
program  to  the  Commission  earlier  than  270  days  after  it  receives 
notice  of  a  reclassitlcation  from  the  Commission- 
ed) Mandatory  Local  Programs.  --  The  Department  shall  assist  local 

governments  to  develop  water  supply  watershed  protection  programs 
which  comply  with  this  section.  Local  government  compliance 
programs  shall  include  an  implementing  local  ordinance  and  shall 
provide  for  maintenance,  inspection,  and  enforcement  procedures.  As 
part  of  its   assistance   to   local   governments,    the   Commission    shall 
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approve  and  make  available  a  model  local  water  supply  watershed 
management  and  protection  ordinance.  The  model  management  and 
protection  ordinance  adopted  by  the  Commission  shall,  at  a  minimum, 
include  as  options  (i)  controlling  development  density,  (ii)  providing 
for  performance-based  alternatives  to  development  density  controls 
which  are  based  on  sound  engineering  principles,  and  (iii)  a 
combination  of  both  (i)  and  (ii).  It  shall  be  the  responsibility  of  local 
governments  to  administer  and  enforce  the  minimum  management 
requirements.  Every  local  government  which  has  within  its 
jurisdiction  all  or  a  portion  of  a  water  supply  watershed  shall  submit  a 
local  water  supply  watershed  management  and  protection  ordinance  to 
the  Commission  for  approval.  This  section  shall  not  be  construed  to 
affect  the  validity  of  any  local  ordinance  prior  to  completion  of  the 
review  of  the  ordinance  by  the  Commission  or  prior  to  the  assumption 
by  the  Commission  of  responsibility  for  a  local  water  supply  watershed 
protection  program.  Local  governments  may  create  or  designate 
agencies  to  administer  and  enforce  such  programs.  The  Commission 
shall  approve  a  local  program  only  if  it  determines  that  the 
requirements  of  the  program  equal  or  exceed  the  minimum  statewide 
water  supply  watershed  management  requirements  adopted  pursuant  to 
this  section. 

(e)  Assumption  of  Local  Programs.  —  The  Commission  shall 
assume  responsibility  for  water  supply  watershed  protection  whenever 
a  local  government  fails  to  adopt  a  program  which  meets  the 
requirements  of  this  section  or  fails  to  adequately  administer  and 
enforce  the  provisions  of  its  program.  The  Commission  shall  not 
assume  responsibility  for  a  water  supply  watershed  protection  until  it 
or  its  designee  notifies  the  local  government  in  writing  by  certified 
mail,  return  receipt  requested,  of  local  program  deficiencies, 
recommendations  for  changes  and  improvements  in  the  local  program, 
and  the  deadline  for  compliance.  The  Commission  shall  allow  a  local 
government  a  minimum  of  120  days  to  bring  its  program  into 
compliance.  The  Commission  shall  order  assumption  of  a  local 
program  if  it  finds  that  the  local  government  has  made  no  substantial 
progress  toward  compliance.  The  Commission  may  make  such 
finding  at  any  time  between  120  days  and  365  days  after  receipt  of 
notice  under  this  subsection  by  the  local  government,  with  no  further 
notice. 

(f)  State  Enforcement  Authority.  —  The  Commission  may  take 
appropriate  preventive  or  remedial  enforcement  action  against  any 
person  who  violates  any  minimum  water  supply  watershed 
management  requirement  whenever  a  local  government  has  unlawfully 
issued  a  permit  or  has  failed  to  take  appropriate  enforcement  action. 

(g)  Civil  Penalties.   --  A  local  government  which  fails  to  adopt  a 
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Inr.l  water  supply  watershed^rotection^ropram  as  required  by  this 
-Ln.n  .h.ll  he  subject  to  a  civil  penalty  pursuant  to  G.S, 
H??;.  11^^^     nr^^^V^?i^-5ni^St.te' which  is  not  covered  b^ 

approved   oJl]_^atci2n^^ 

TTJHggl^  rivil  penalty  aslj^ec  fied  in  Ci.b.  ^^'^^^.^^^^^^^  ^  ^^^ 
■     (l^  Plnn"i"r  ^-'•'^nK  to  Local  Governmems.  -  The  Secretary  may 

in  thP  rievdopment  ot  local  water  supply  ^vatei shed  protection 
^T^l^fai^^  and   admm.ster  ^^ 

g;'.hi.  rritPria   under  which    local   governments jnay  quality  for 

which  are  not  then  administering  zonmg  ordmai^^  in  affected  water 

'-^^^^^T^^^^i'l  of  Chapter  143  is  amended  by  adding  a  new 

section  to  read:  ■    r 

"^14^-214  6     Wnicrshed  Proleclion  Advisory  Council.         _ 

(a^Creation.  -  There  is  created  the  WatershecTTfotection  Advisory 

^^^embership.  -  The  Council  shall  consist  of  not  more  than  20 
members  appointed  or  designated  as  follows: 
(1)      The  Secretary  or  his  designee: 
72)      Thp  Secretary  of  Transportation  or  his  designee: 
TJ)      The  Secretary  of  Human  Resources  or  his  designee: 
74)      The  rommissioner  of  Agriculture  or  his  designee; 
.    k      nn.    n.emher    each    from    two    different    lead    regional 
■     —      ^.p.ni..tinn.   to   he   appointed   by   the   Commission   from 
nnminntions  submitted  by  lead  regional  organizations; 
(6)      thrpe    representatives   ot   county    government,    one   to   he 
—      o^pnintPH  hv  the  General  Assembly  upon  recommendation 
J\he  PresidenTTFo  Tempore  of  the  Senate?  one  to  be 
.ppninterl  hv  the  General  Assembly  upon  recommendation 
J  thP  <;pe.ker  of  the  House  of  Representatives    and  on^ 
K.  .ppointeH  hv  the  Commission,  from  three  lists  of  three 
,        WnJiT^gl^ibmitted  by  the  North  Camlina  Association 

of  County  Commissioners; 
a)  Three  renresentatives  ot  municipal  government,  one  to  he 
—  appointed  hy  the  General  Assembly  upon  recommendation 
nf  the  President  Pro  Tempore  of  the  Senate:  one  to  be 
appointed  hv  the  General  Assembly  upon  recommendation 
i  the  Speaker  of  the  House  of  Representatives  and  one  to 
h.  appointed  by  the  Commission  from  three  lists  of  three 
-[^^I^s  each  submitted  bv  the  North  Carolina  League  ot 
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;.*    :  Municipalities;   ■-:■   ()',,;:■,;,:;>   ..  .f:   ^  z';^,    v.i  ,■(, 

(8)  One  member  appointed  by  the  Commission  who  has 
technical  or  professional  expertise  in  the  area  of  land  use 
planning; 

(9)  One  member  who  is  a  local  health  director  appointed  by 
the  Commission  upon  recommendation  of  the  Secretary  of 
Human  Resources: 

(10)  Two  members  appointed  by  the  Commission  who  shall  be 
actively  involved  with  or  have  had  extensive  experience  in 
the  field  of  land  development  upon  the  recommendation  of 
the  North  Carolina  Home  Builders  Association; 

(1 1)  One  member  appointed  by  the  Commission  who  has 
technical  or  professional  expertise  in  the  area  of  water 
resources; 

(12)  One  soil  and  water  conservation  district  supervisor 
appointed  by  the  Secretary; 

(13)  Two  members  appointed  by  the  Commission  who  represent 
the  interests  of  the  environmental  and  conservation 
community. 

(c)  Functions  and  Duties.  —  The  Advisory  Council  shall  assist  the 
Secretary  and  the  Commission  in  an  advisory  capacity  on: 

(1)  Development  of  necessary  water  supply  watershed 
protection  rules;  and 

(2)  Such  other  water  supply  watershed  protection  matters  as  the 
Council  or  Secretary  consider  appropriate. 

(d)  Multiple  Offices.  —  Any  person  who  is  a  member  of  the  Council 
may  hold  such  membership  concurrently  with  and  in  addition  to  any 
other  elective  or  appointive  office  or  offices  such  person  is  permitted 
to  hold  under  G.S.  128-1.1. 

(e)  Chairman  and  Vice-Chairman.  —  The  Council  shall  annually 
elect  a  Chairman  and  Vice-Chairman  from  among  its  members. 

(f)  Compensation.  —  Members  of  the  Council  who  are  not  State 
employees  shall  receive  per  diem  and  necessary  travel  and  subsistence 
expenses  in  accordance  with  the  provisions  of  G.S.  138-5." 

Sec.  3.  G.S.  143-215. 2(a)  reads  as  rewritten: 
"(a)  Issuance.  —  The  Commission  is  hereby  empowered,  after  the 
effective  date  of  classifications,  standards  and  limitations  adopted 
pursuant  to  G.S.  143-214.1  or  G.S.  143-215,  or  a  water  supply 
watershed  management  requirement  adopted  pursuant  to  G.S. 
143-214.5.  to  issue  (and  from  time  to  time  to  modify  or  revoke)  a 
special  order,  or  other  appropriate  instrument,  to  any  person  whom  it 
finds  responsible  for  causing  or  contributing  to  any  pollution  of  the 
waters  of  the  State  within  the  area  for  which  standards  have  been 
established.  Such  an  order  or  instrument  may  direct  such  person  to 
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take,  or  refrain  from  taking  such  action,  or  to  achieve  such  results, 
within  a  period  of  time  specified  by  such  special  order,  as  the 
Commission  deems  necessary  and  feasible  in  order  to  alleviate  or 
eliminate  such  pollution.  The  Commission  is  authorized  to  enter  into 
consent  special  orders,  assurances  of  voluntary  compliance  or  other 
similar  documents  by  agreement  with  the  person  responsible  for 
pollution  of  the  water  and  such  document  shall  have  the  same  force 
and  effect  as  a  special  order  of  the  Commission  issued  pursuant  to 
hearing.  Provided,  however,  that  the  provisions  of  this  section  shall 
not  apply  to  any  agricultural  operation,  such  as  the  use  or  preparation 
of  any  land  for  the  purposes  of  planting,  growing,  or  harvesting 
plants,  crops,  trees  or  other  agricultural  products,  or  raising  livestock 
or  poultry." 

Sec.  4.     G.S.  143-215. 6(a)  reads  as  rewritten: 
"(a)  Civil  Penalties.  — 

(1)  A  civil  penalty  of  not  more  than  ten  thousand  dollars 
($10,000)  may  be  assessed  by  the  Commission  against  any 
person  who: 

a.  Violates  any  classification,  standard,  limitation  or 
management  practice  established  pursuant  to  G.S. 
143-214.1.  143-214.2.  or  143-215. 

b.  Is  required  but  fails  to  apply  for  or  to  secure  a  permit 
required  by  G.S.  143-215.1.  or  who  violates  or  fails  to 
act  in  accordance  with  the  terms,  conditions,  or 
requirements  of  such  permit. 

c.  Violates  or  fails  to  act  in  accordance  with  the  terms, 
conditions,  or  requirements  of  any  special  order  or  other 
appropriate  document  issued  pursuant  to  G.S. 
143-215.2. 

d.  Fails  to  file,  submit,  or  make  available,  as  the  case  may 
be,  any  documents,  data  or  reports  required  by  this 
Article  or  G.S.  143-355(k)  relating  to  water  use 
information. 

e.  Refuses  access  to  the  Commission  or  its  duly  designated 
representative  to  any  premises  for  the  purpose  of 
conducting    a    lawful    inspection    provided    for    in    this 

/:  Article. 

f.  Violates  a  rule  of  the  Commission  implementing  this  Part 
or  G.S.  I43-355(k). 

£^    Violates  or  fails  to  act  in  accordance  with  the  statewide 

minimum       water       supply      watershed       management 

requirements    adopted     pursuant    to    G.S.     143-214.5. 

:-  whether    enforced     by     the    Commission     or    a     local 

government. 
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(2)  If  any  action  or  failure  to  act  for  which  a  penalty  may  be 
assessed  under  this  subsection  is  continuous,  the 
Commission  may  assess  a  penalty  not  to  exceed  ten  thousand 
dollars  ($10,000)  per  day  for  so  long  as  the  violation 
continues,  continues,  unless  otherwise  stipulated. 

(3)  In  determining  the  amount  of  the  penalty  the  Commission 
shall  consider  the  degree  and  extent  of  harm  caused  by  the 
violation  and  the  cost  of  rectifying  the  damage. 

(4)  The  Commission  may  assess  the  penalties  provided  for  in 
;  this  subsection.  Any  person  assessed  shall  be  notified  of  the 

'      assessment  by  registered  or  certified   mail,   and  the  notice 

:  shall  specify  the  reasons  for  the  assessment.  If  the  person 

assessed  fails  to  pay  the  amount  of  the  assessment  to  the 

Department  within  30  days  after  receipt  of  notice,  or  such 

longer  period,   not  to  exceed   180  days,  as  the  Commission 

'        ;.        may  specify,  the  Commission  may  institute  a  civil  action  in 

the   superior   court   of  the   county   in    which    the   violation 

occurred  or.   in  the  discretion  of  the  Commission,   in  the 

superior  court  of  the  county  in  which  the  person  assessed 

^  resides   or    has    his   or   its   principal    place   of  business,    to 

recover  the  amount  of  the  assessment. 

(5)  A  civil  penalty  of  not  more  than  ten  thousand  dollars 
($10,000)  per  month  may  be  assessed  by  the  Commission 
against  any  local  government  which  fails  to  adopt  or  enforce 
a  water  supply  watershed  protection  program  as  required  by 

;,;  G.S.  143-214.5.    No  such  penalty  shall  be  imposed  against 

a  local  government  until  the  Commission  has  assumed  the 

responsibility  for  administering  and  enforcing  the  local  water 

supply  watershed  protection  program.     Civil  penalties  shall 

. ; ;  be  imposed  pursuant  to  a  uniform  schedule  adopted  by  the 

Commission.    The  schedule  of  civil  penalties  shall  be    based 

on   acreage   and   other   relevant   cost   factors   and   shall   be 

designed     to     recoup     the     costs     of    administration     and 

enforcement. " 

Sec.  5.     (a)  The  Environmental  Management  Commission  shall 

adopt     water      supply     watershed      classifications      and      applicable 

management  requirements  as  required  by  G.S.   143-214. 4(b)  no  later 

than  1  January  1991 . 

(b)  The  Environmental  Management  Commission  shall  publish 
the  proposed  classification  of  all  existing  water  supply  watersheds 
under  the  classifications  adopted  pursuant  to  G.S.  143-2 1 4.4(b)  no 
later  than  1  January  1991.  The  Environmental  Management 
Commission  shall  complete  the  classification  of  all  existing  water 
supply  watersheds  no  later  than  I  January  1992.  -  . 
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(c)  Every  local  government  shall  submit  a  local  water  supply 
management  'and  ,'otection  ordinance  to  the  Environmental 
Management  Commission  for  approval  by  1  July  ivvi. 

Sec  6  The  Environmental  Management  Commission  shall 
submit  written  reports  on  the  implementation  of  this  act  to  the 
Environmental  Review  Commission  on  a  quarterly  basis  beginning  1 

Janua^ry^l990.^^_^  act  shall  not  affect  the  validity  of  any  local 
ordinanc'e  relating  to  watershed  protection  adopted  prior  to  the  effective 
date  of^Uiis^ act.  ^^^^_^^  ^^^^^.^  contained  shall  be  construed  to 
obligate  the*  General  Assembly  to  appropriate  funds  to  implement  the 
provisions  of  this  act. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  405  CHAPTER  427 

AN  ACT  TO  SIMPLIFY  THE  REQUIREMENTS  FOR  ELECTION 
DAY  VOTER  TRANSFERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  163-72.3  reads  as  rewritten: 
"S  16^-72  ?    Change  of  address  on  election  day:  aulhomation  to  vole. 

(a)  A  registered  voter  who  has  moved  from  one  precinct  to  another 
within  the  same  county  more  than  30  days  before  a  primary  or 
election  but  who  has  not  submitted  a  change  of  address  report  as 
provided  in  G.S.  163-72.2,  nevertheless  may  vote  under  the  following 

pioce  ure^^  the  day  of  the  primary  or  election  the  voter  must  go  to 
the  polling  place  for  the  precinct  at  which  the  voter  is 
registered.  If  the  precinct  at  which  the  voter  is  registered  is 
not  open  for  that  election,  the  voter  shall  go  instead  to  the 
county  board  of  elections  office  or  to  another  location 
designated  by  the  board,  at  which  place  a  board  employee  or 
elecfion  official  designated  by  the  board  shall  issue  the 
certificate  of  removal  and  perform  the  other  duties  specified 
below  for  the  precinct  officials.  . 

(2)  Upon  determining  that  the  voter  is  registered  in  that  precinct 
but  moved  more  than  30  days  before,  the  precinct  registrar, 
precinct  assistant  appointed  under  G.S.  163-42.  or  a  judge 
shall  issue  to  the  voter  a  certificate  ot  removal  on  the 
following  form: 
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'  'NOTICE  OF  ELECTION  DAY  TRANSFER  ' 

(name  of  voter  as  it  appears  in  registration  records) 

'  On  this  day  

(address  on  voter's  record) 

V  '  recorded  as  residing  at  

appeared    before    the    undersigned    precinct   official. 
■    '  This  person  has  not  voted  this  date  in  this  precinct 

^-     '  and  hereby  requests  that  he  or  she  be  permitted  to 

vote  after  executing  the  required  transfer  certificate. 


Registrar  or  Judge 

Name  and  number  of  precinct 


Signature  of  voter 
TAKE    THIS    CERTIFICATE    TO    THE    COUNTY    BOARD    OF 
ELECTIONS'. 

(3)  Upon  issuance  of  the  certificate  to  the  voter,  the  precinct 
official  shall  mark  the  voter's  registration  record  with  a  'T' 
in  the  appropriate  voting  square  to  indicate  that  the  voter  has 
transferred. 

(4)  The  voter  shall  take  the  certificate  of  removal  to  the  precinct 
transfer  assistant  at  the  county  board  of  elections'  office. 
Upon  determining  that  the  voter  moved  more  than  30  days 
before  the  election,  that  the  voter  now  resides  in  another 
precinct  within  the  county,  and  that  the  voter  is  otherwise 
qualified    to    vote    in    the    election,    the    precinct    transfer 

'  ^  assistant  shall  have  the  voter  complete  the  proper  precinct 
transfer  forms.  The  precinct  transfer  assistant  shall  then 
provide  the  voter  with  the  proper  ballots,  or  access  to  the 
proper  voting  equipment,  for  the  precinct  where  the  voter 
now  resides.  If  the  voter  fails  to  take  the  certificate  of 
removal  to  the  precinct  transfer  assistant  at  the  county  board 
of  elections'  office  by  the  time  the  polls  close  on  election 
day,  the  voter  may  at  a  later  date  submit  a  change  of  address 
report  under  G.S.  163-72.2  to  become  effective  as  provided 
by  law. 

(5)  After  marking  the  ballots,  or  using  the  voting  equipment  in  a 
booth  or  separate  room  provided  for  that  purpose  voting,  the 
voter  shall  place  the  ballots,  if  any,  in  an  envelope  provided 
by  the  precinct  transfer  assistant.  That  envelope  shall  have 
printed  or  stamped  on  it  the  following: 

Transfer  voter  ballot  #  
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Assigned  precinct 


3^4€ — precinct — transfer — assistant — &b^U — write — the — proper 
information  in  tiie  blanks  before  giving  the  envelope  to  the 
voter  in  the  proper  ballot  box. 

(6)  The  precinct  transfer  assistant  shall  enter  in  a  book  provided 
by  the  board  of  elections  the  name  of  each  voter  permitted  to 
vote  under  this  section,  the  number  assigned  to  the  voter's 
ballot  and  envelope,  the  precinct  in  which  the  voter  was 
previously  registered,  and  the  precinct  to  which  the  voter  has 
transferred. 

4^ — Envelopes  containing  ballots  voted  under  this  section  shall  be 
retained  to  be  opened  and  the  ballots  counted  after  the  polls 
close  on  election  day,  Ballots  voted  at  the  board  office  shall 
be  counted  after  the  polls  have  closed  by  board  members  or 
assistants  appointed  by  the  board.  Ballots  voted  at  other 
locations  shall  be  counted  by  the  precinct  transfer  assistants 
assigned  to  those  locations,  aided  by  precinct  officials  or 
ballot  counters  for  those  locations,  provided  that  if  the  other 
location  is  the  polling  place  at  which  the  person  would  have 
,  voted  if  a  change  of  address  report  had  been  filed  under 
G.S.  163-72.2  prior  to  the  close  of  registration  for  the 
election,  the  ballots  shall  be  counted  in  the  same  manner  as 
those  of  other  voters.  At  each  location  all  envelopes  shall  be 
opened  and  all  ballots  deposited  in  the  appropriate  boxes 
before  any  ballots  are  counted,  and  other  than  the  polling 
place  at  which  the  person  would  have  voted  if  a  change  of 
address  report  had  been  filed  under  G.S.  163-72.2  prior  to 
the  close  of  registration  for  the  election,  the  results  of  the 
counting  shall  be  entered  on  duplicate  transfer  report  forms 
signed  by  the  officials  responsible  for  the  counting. 

If  the  count>f  board  of  elections  designates  a  precinct 
■voting  place  as  a  location  for  voting  under  this  section,  and 
only  voters  who  now  reside  in  that  precinct  are  permitted  to 
vote  transfer  ballots  there,  the  board  may  direct  the  precinct 
officials — to — place — the  transfer — ballots — m — the — appropriate 
precinct  ballot  boxes  immediately  after  the  polls  close  and  to 
count  and  report  the  results  of  the  transfer  ballots  together 
with  all  other  ballots  voted  in  the  precinct. 

(8)  A  person  voting  under  this  section  shall  be  entitled  to  the 
same  assistance  as  provided  in  G.S.  163-152. 

(9)  The  precinct  officials  and  precinct  transfer  assistant  may 
require  a  person  to  show  identification  if  needed  to  establish 
that  the  person  is  entitled  to  vote  under  this  section. 

(b)  The  county  board  of  elections  shall  either  designate  a  board 
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employee  or  appoint  another  person  to  serve  as  a  precinct  transfer 
assistant.  County  boards  of  elections  in  counties  with  70.000  or  more 
registered  voters  may  appoint  two  precinct  transfer  assistants,  and 
boards  in  counties  with  100.000  or  more  registered  voters  may  appoint 
three  assistants.  In  addition,  board  members  and  employees  may 
perform  the  duties  of  a  precinct  transfer  assistant. 

(c)  The  board  may  appoint  precinct  transfer  assistants  in  addition  to 
those  authorized  by  subsection  (b)  and  assign  them  to  locations  other 
than  the  board  of  elections'  office^ — provided  the  board  adopts  a 
resolution  approving  such  additional  appointments  and  gives  written 
notice  to  the  State  Board  of  Elections  of  the  additional  locations  at  least 
60  days  before  the  election,.  The  board  may  provide  that  each  polling 
place  open  for  an  election  shall  be  an  additional  location,  and  that 
each  voter  shall,  after  receiving  a  certificate  under  subdivision  (2)  of 
subsection  (a),  go  to  vote  at  the  polling  place  where  they  would  have 
been  assigned  if  they  had  filed  a  change  of  address  report  under  G.S. 
163-72.2  prior  to  the  time  that  registration  closed  for  the  election.  If 
such  provision  is  made,  the  registrar,  judge,  or  precinct  assistant 
issuing  a  certificate  under  subdivision  (2)  of  subsection  (a)  shall  notify 
the  voter  of  the  location  of  such  polling  place.  If  additional  locations 
are  established,  the  county  board  may  make  the  appropriate  changes  in 
the  forms  and  procedures  to  be  used  under  subsection  (a).  To  exercise 
any  option  permitted  to  it  in  this  subsection,  the  county  board  of 
elections  shall  adopt  a  resolution  and  give  written  notice  to  the  State 
Board  of  Elections  at  least  60  days  before  the  election.  The  notice 
shall  include  the  additional  locations  at  which  transfer  voting  will  be 
allowed. 

(d)  Each  precinct  transfer  assistant  shall  be  paid  at  least  thirty-five 
dollars  ($35.00)  for  the  duties  performed  on  election  day,  and  may  be 
paid  additional  compensation  as  recommended  by  the  board  of 
elections  and  authorized  by  the  board  of  county  commissioners." 

Sec.  2.  This  act  shall  become  effective  with  respect  to  primaries 
and  elections  held  on  or  after  September  1.  1989.  This  act  shall  expire 
on  January  1.  1991.  and  not  be  effective  with  respect  to  primaries  and 
elections  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  406  CHAPTER  428         * 

AN  ACT  TO  DESIGNATE  APRIL  NINTH  AS  PRISONER  OF  WAR 
RECOGNITION  DAY. 

The  General  Assembly  of  Norih  Carolina  enacis:   ' '  '    ' 
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Section  1.      Chapter  103  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"  §  103-9.  Prisoner  of  War  Day. 

The  ninth  of  April  of  each"  year  is  designated  as  Prisoner  of  War 
Recognition  Day." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  565  CHAPTER  429 

AN  ACT  TO  REQUIRE  TIMELY  HEARINGS  FOR  CHILD  DAY 
CARE. 

The  General  Assembly  of  North  Carolina  enacts:  i-    . 

Section  1.      G.S.  1 10-94  reads  as  rewritten: 
"  §  1 10-94.    Administrative  Procedure  Act. 

The  provisions  of  General  Statutes  Chapter  150B  known  as  the 
Administrative  Procedure  Act  shall  be  applicable  to  the  Child  Day- 
Care  Commission  and  to  the  rules  it  adopts.  The  Administrative 
Procedure  Act  shall  also  apply  to  child  day  care  contested  cases.  The 
case  hearing  shall  be  scheduled  to  be  held  within  120  days  of  the  date 
the  petition  for  a  hearing  is  received,  pursuant  to  G.S.  15QB-23(a),  in 
any  contested  case  resulting  from  administrative  action  taken  by  the 
Department  to  revoke  a  license,  registration  certificate,  or  Letter  of 
Compliance  or  from  administrative  action  taken  in  a  situation  in  which 
child  abuse  or  neglect  in  a  day  care  facility  or  home  has  been 
substantiated.  A  request  for  continuance  of  a  hearing  shall  be  granted 
upon  a  showing  of  good  cause  by  either  party." 

Sec.  2.     This  act  shall  become  effective  October   1.   1989,  and 
applies  to  rules  adopted  and  cases  arising  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  569  CHAPTER  430 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  TOWN  OF 
KNIGHTDALE  RELATING  TO  DRIVEWAYS.  SITE  PLAN  AND 
SUBDIVISION  APPROVAL.  ROAD  OR  DRAINAGE  PROJECT 
FEES,  AND  OPEN  SPACE  PROJECT  FEES,  RECREATIONAL 
FEES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The    Charter    of   the    Town    of   Knightdale.    being 
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Chapter    155.    Private   Laws   of    1927,    is   amended    by   adding   new 
sections  to  read: 

"Sec.  6.2.  Site  Plans.  The  Town  Council  may  as  part  of  its 
zoning  regulations  require  that  a  site  plan  be  submitted,  and  approved 
prior  to  the  issuance  of  a  building  permit  for  new  construction, 
excluding  renovation  and  repair  of  existing  structures,  and  excluding 
accessory  uses  and  their  structures,  unless  such  renovations  and 
repairs  and  accessory  uses  shall  cause  an  increase  in  the  off-street 
parking  requirement  or  a  change  in  occupancy  as  occupancy  is  defined 
by  the  North  Carolina  Building  Code.  Such  local  law  shall  specify  the 
elements  to  be  included  in  site  plans  submitted  for  approval  in 
accordance  with  standards  of  zoning  code;  such  elements  may  include, 
where  appropriate,  those  relating  to  off-street  parking,  driveway 
access,  internal  circulation.  screening,  signs.  landscaping, 
architectural  features,  locations  and  dimensions  of  buildings, 
topography  and  grading,  utilities,  drainage  structures,  street  and 
sidewalk  improvements,  loading  and  service  areas,  fire  hydrants,  and 
such  other  elements  as  may  reasonably  be  related  to  the  health,  safety, 
and  general  welfare  of  the  community.  Where  appropriate,  approval 
of  site  plans  may  be  conditioned  to  include  requirements  that  street 
and  utility  rights-of-way  be  dedicated  to  or  be  reserved  by  the  public, 
or  street  and  utility  improvements  be  made  to  the  same  extent  as 
required  by  the  local  subdivision  regulations.  This  provision  shall  not 
apply  to  additions  of  less  than  five  percent  (5%)  of  gross  floor  area  on 
an  annual  basis  unless  such  addition  causes  an  increase  in  the  off- 
street  parking  requirements  or  a  change  in  occupancy  as  occupancy  is 
defined  by  the  North  Carolina  State  Building  Code.  The  Town 
Council  shall  prescribe  procedures  for  review  and  approval  of  such 
site  plans  to  ensure  that  development  of  property  shall  conform  to 
applicable  zoning  or  other  relevant  laws  or  regulations,  with  approvals 
by  designated  Town  staff,  or  the  Town  Council.  Appeals  shall  lie 
from  the  staff  to  the  Town  Council.  The  Town  Council  may  require 
that  site  plans  be  in  conformity  with  previously  approved  subdivision 
plans  for  the  same  property;  further,  in  the  event  of  conflict  between  a 
requirement  for  site  plan  approval  and  requirements  for  previously 
approved  subdivision  plans,  the  latter  shall  control. 

"Sec.  6.3.    Road  or  Drainage  Projects  Fees. 

(a)  Definitions.  The  following  words  in  this  section  are  defined  for 
this  subdivision  as  follows,  unless  the  contrary  clearly  appears  from 
the  context: 

(1)  Capital  Costs.  'Capital  costs"  shall  mean  costs  spent  for 
developing  new  road  or  public  storm  drainage  projects  or 
road  or  public  storm  drainage  improvements;  such  costs  may 
include  land  acquisition,  design,  and  construction,  and  no 
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other. 

(2)  Road  or  Drainage  Project.  'Road  or  drainage  project'  shall 
mean  road  or  public  storm  drainage  improvements  provided 
or  established  by  the  Town  or  in  conjunction  with  other 
units  of  government  which  are  required  in  addition  to  those 
required  by  the  subdivision  regulations. 

(3)  Developer.  'Developer'  shall  mean  an  individual, 
corporation,  partnership,  organization,  association,  firm, 
political  subdivision,  or  other  legal  entity  constructing  or 
creating  new  construction. 

(4)  Road  or  Drainage  Project  Fee.  'Road  or  drainage  project 
fee"  shall  mean  the  charge  imposed  upon  new  construction 
pursuant  to  the  grant  of  regulatory  authority  contained 
herein. 

(5)  New  Construction.  'New  construction'  shall  mean  any  new 
development,  construction,  or  installation  that  results  in  real 
property  improvement  or  which  requires  a  building  permit. 
This  term  shall  include  the  installation  of  a  mobile  home  and 
factory  built  and  modular  housing.  This  term  shall  not 
include  fences,  billboards,  poles,  pipelines,  transmission 
lines,  advertising  signs,  or  similar  structures  and 
improvements,  or  renovations  and  repairs,  which  do  not 
generate  the  need  for  additional  or  expanded  road  or 
drainage  projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions  hereinafter  set  forth,  the  Town  of 
Knightdale.  following  the  adoption  of  an  ordinance  or  ordinances, 
shall  have  the  right,  power,  and  authority  to  impose  and  collect  a 
regulatory  fee  defined  herein  as  a  road  or  drainage  project  fee  on  all 
new  construction  within  its  Town  limits  and  extraterritorial 
jurisdiction. 

(c)  Requirements  and  limitations. 

(1)  No  road  or  drainage  project  fee  shall  be  enacted  until  the 
Town  Council  has  caused  to  be  prepared  a  report 
containing:  (i)  a  description  of  the  anticipated  capital  costs 
to  the  Town  of  each  additional  or  expanded  road  or  drainage 
project;  (ii)  a  description  of  the  relevant  characteristics  of 
construction  which  gave  rise  to  additional  or  expanded  road 
and  drainage  projects,  such  as  population,  trip  generation, 
storm-water  runoff,  and  flow  characteristics;  (iii)  a  plan  for 
providing  one  or  more  road  or  drainage  projects  has  been 
prepared. 

(2)  Before  adopting  or  amending  any  road  or  drainage  project 
fee  ordinance  authorized  by  this  section,  the  Town  Council 
shall  hold  a  public  hearing.    A  notice  of  the  public  hearing 
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shall  be  given  so  as  to  conform  with  G.S.  160A-364,  as  it 
may  be  amended  from  time  to  time.  No  such  ordinance 
shall  be  adopted  or  amended  without  receiving  the  planning 
commission  recommendation  to  the  Town  Council.     If  the 

.;':,--  planning  commission  shall  fail  to  return  a  recommendation 
within  60  days  of  submittal  of  an  ordinance,  the  ordinance 

,  .,  shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collection  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 

1  ,  new  construction  and  shall  bear  a  reasonable  relationship  to 
such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 
all  members  of  a  class:  however,  the  fees  may  differ  within 
.  zones  vi/hich  may  be  established  depending  on  the  special 
needs  and  costs  of  road  and  drainage  projects  in  such  zones. 
To  the  extent  that  the  developer  installs  and  dedicates  road  or 
drainage  projects  for  which  the  use  of  the  fee  is  designated, 
which  immediately  become  the  property  of  the  Town  or 
another  unit  of  government,  and  which  are  not  otherwise 
reimbursed  by  the  Town,  the  fee  shall  be  reduced  by  an 
amount  equal  to  the  value  of  the  improvements  or 
dedications. 

(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  road  or  drainage  project  shall  not  exceed  fifty 
percent  (50%)  of  the  capital  costs  of  such  individual  project. 
No  expenditures  from  such  trust  fund  shall  be  made  for  any 
purpose  other  than  a  road  or  drainage  project  undertaken  by 

,  .  the  Town,  or  by  the  Town  in  conjunction  with  other  units  of 
government.  Facility  fees  shall  be  spent  for  those 
community  service  facilities  authorized  by  this  Section  6.3 
which  the  Town  provides  within  six  years  after  its  collection 
and  within  10  years  for  those  community  service  facilities 
authorized  by  this  Section  6.3  which  the  Town  provides  in 
conjunction  with  other  units  of  government. 
"Sec.  6.4.    Open  Space  Project  Fees. 

(a)  Definitions.  The  following  words  in  this  subdivision  are 
defined  by  this  Section,  as  follows,  unless  the  contrary  clearly  appears 
from  the  context: 

(1)  Capital  Costs.  'Capital  costs"  shall  mean  costs  spent  for  the 
purchase    only    of    land     for    open     space    but    not    for 
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development  thereof. 

(2)  Open  Space  Project.      'Open  space  project'  shall  mean  the 
.  acquisition   of  any   space  or  area  which    is   predominantly 

undeveloped  land  whose  existing  openness,  natural 
condition,  or  present  state  of  use.  if  retained,  would  enhance 
the  present  or  potential  value  of  abutting  or  surrounding 
urban  development. 

(3)  Developer.  'Developer'  shall  mean  an  individual, 
corporation,  partnership,  organization,  association,  firm, 
political  subdivision,  or  other  legal  entity  constructing  or 
creating  new  construction. 

(4)  Open  Space  Projects  Fee.  'Open  space  project  fee'  shall 
mean  the  charge  imposed  upon  new  construction  pursuant  to 
the  grant  of  regulatory  authority  contained  herein. 

(5)  New  Construction.  'New  construction'  shall  mean  any  new 
development,  construction,  or  installation  that  results  in  real 
property  improvement  or  which  requires  a  building  permit. 
This  term  shall  include  the  installation  of  a  mobile  home  and 
factory  built  and  modular  housing.  This  term  shall  not 
include    fences,    billboards,    poles,    pipelines,    transmission 

,  ,•  lines,      advertising      signs,      or      similar      structures      and 

improvements,    or    renovation    and    repairs,    which    do    not 

.  ,  generate  the   need   for  additional   or  expanded   open   space 

projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions  hereinafter  set  forth,  the  Town  of 
Knightdale,  following  the  adoption  of  an  ordinance  or  ordinances, 
shall  have  the  right,  power,  and  authority  to  impose  and  collect  a 
regulatory  fee  defined  herein  as  an  open  space  project  fee  on  all  new 
construction  within  its  Town  limits  and  extraterritorial  jurisdiction. 

(c)  Requirements  and  limitations. 

(1)  No  open  space  project  fee  shall  be  enacted  until  the  Town 
Council  has  caused  to  be  prepared  a  report  containing:  (i)  a 
description  of  the  anticipated  capital  costs  to  the  Town  of 
each  additional  or  expanded  open  space  project;  (ii)  a 
description  of  the  relevant  characteristics  of  construction 
which  give  rise  to  additional  or  expanded  open  space 
projects;  (iii)  a  plan  for  providing  one  or  more  open  space 
projects  has  been  prepared. 

(2)  Before  adopting  or  amending  any  open  space  project  fee 
ordinance  authorized  by  this  subdivision,  the  Town  Council 
shall  hold  a  public  hearing.  A  notice  of  the  public  hearing 
shall  be  given  so  as  to  conform  with  G.S.  160A-364.  as  it 
may  be  amended  from  time  to  time.  No  such  ordinance 
shall  be  adopted  or  amended  without  receiving  the  planning 
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commission's  recommendation  to  the  Town  Council.    If  tiie 
planning  commission  shall  fail  to  return  a  recommendation 
-  within  60  days  of  submittal  of  an  ordinance,  the  ordinance 

shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collected  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 
new  construction  and  shall  bear  a  reasonable  relationship  to 
such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 

M.  all  members  of  a  class;  however,  the  fees  may  differ  within 
zones  which  may  be  established  depending  on  the  special 
needs  and  costs  of  open  space  projects  in  such  zones.  To 
the  extent  that  the  developer  acquires  and  dedicates  open 
space  for  open  space  projects  for  which  the  use  of  the  fee  is 
designated,  which  immediately  becomes  the  property  of  the 
Town,  or  another  unit  of  government,  and  which  are  not 
<  i:  otherwise  reimbursed  by  the  Town,  the  fee  shall  be  reduced 
".  by  an  amount  equal  to  the  value  of  the  open  space 
dedications. 

(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  open  space  project  shall   not  exceed  fifty  percent 

-■'-■■:  (50%)  of  the  capital  costs  of  such  individual  project.  No 
expenditures  from  such  trust  fund  shall  be  made  for  any 
purpose  other  than  an  open  space  project  undertaken  by  the 
Town,  or  by  the  Town  in  conjunction  with  other  units  of 
government.  Open  space  project  fees  shall  be  spent  for 
■•'■■-''  '  those  community  service  facilities  authorized  by  this  Section 
6.4  which  the  Town  provides  within  six  years  after  its 
collection  and  within  10  years  for  those  community  service 
facilities  authorized  by  this  Section  6.4  which  the  Town 
provides  in  conjunction  with  other  units  of  government. 
"Sec.  6.5.    Recreation  Project  Fees. 

(a)  Definitions.  The  following  words  in  this  subdivision  are 
defined  by  this  section,  as  follows,  unless  the  contrary  clearly  appears 
from  the  context: 

(1)  Capital  Costs.  'Capital  costs"  shall  mean  costs  spent  for  the 
purchase  of  land  and  development  of  such  land  for  the 
recreational  needs  of  the  the  citizens. 

(2)  Recreation  Project.  'Recreation  project"  shall  mean  the 
acquisition   of  land  and  development  of  the  same  in   those 
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areas  needed  as  a  result  of  new  construction  and 
development  in  order  to  enhance  the  present  and  potential 
value  of  abutting  or  accessible  property  surrounding  such 
urban  development  and  provide  a  more  wholesome  place  to 
live. 

(3)  Developer.  'Developer'  shall  mean  an  individual, 
corporation,  partnership,  organization,  association,  firm, 
political  subdivision,  or  other  legal  entity  constructing  or 
creating  new  construction. 

(4)  Recreation  Project  Fees.  'Recreation  project  fees'  shall 
mean  the  charge  imposed  upon  new  construction  pursuant  to 
the  grant  of  a  regulatory  authority  contained  herein. 

(5)  New  Construction.  'New  construction'  shall  mean  any  new 
development,  construction,  or  installation  that  results  in  real 
property  improvement  or  which  requires  a  building  permit. 
This  term  shall  include  the  installation  of  a  mobile  home  and 
factory   built  and    modular   housing.      This   term   shall   not 

I  include    fences,    billboards,    poles,    pipelines,    transmission 

lines,  advertising  signs,  or  similar  structures  and 
improvements,  or  renovation  and  repairs,  which  do  not 
generate  the  need  for  additional  or  expanded  recreational 
projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions  hereinafter  set  forth,  the  Town  of 
Knightdale,  following  the  adoption  of  an  ordinance  or  ordinances, 
shall  have  the  right,  power,  and  authority  to  impose  and  collect  a 
regulatory  fee  defined  herein  as  recreational  project  fee  on  all  new 
construction  within  its  Town  limits  and  extraterritorial  jurisdiction. 

(c)  Requirements  and  limitations. 

(1)  No  recreational  project  fee  shall  be  enacted  until  the  Town 
Council  has  caused  to  be  prepared  a  report  containing:  (i)  a 
description  of  the  anticipated  capital  costs  to  the  Town  of 
each  additional  or  expanded  recreational  project:  (ii)  a 
description  of  the  relevant  characteristics  of  construction 
which  give  rise  to  additional  or  expanded  recreational 
projects:  (iii)  a  plan  for  providing  one  or  more  recreational 
projects  has  been  prepared. 

(2)  Before  adopting  or  amending  any  recreational  project  fee 
ordinance  authorized  by  this  subdivision,  the  Town  Council 
shall  hold  a  public  hearing.  A  notice  of  the  public  hearing 
shall  be  given  so  as  to  conform  with  G.S.  160A-364.  as  it 
may  be  amended  from  time  to  time.  No  such  ordinance 
shall  be  adopted  or  amended  \Aithout  receiving  the  planning 
commission's  recommendation  to  the  Town  Council.  If  the 
planning  commission  shall  fail  to  return  a  recommendation 
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■  ■■■  within  60  days  or  submittal  of  an  ordinance,  the  ordinance 

i  shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collected  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 
new  construction  and  shall  bear  a  reasonable  relationship  to 
such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 
all  members  of  a  class;  however,  the  fees  may  differ  within 
zones  which  may  be  established  depending  on  the  special 
needs  and  costs  of  recreational  projects  in  such  zones.  To 
the  extent  that  the  developer  acquires  and  dedicates 
recreational  land  or  recreational  facilities  for  which  the  use 
of  the  fee  is  designated,  which  immediately  becomes  the 
property  of  the  Town,  or  another  unit  of  government,  and 
which  are  not  otherwise  reimbursed  by  the  Town,  the  fee 
shall  be  reduced  by  an  amount  equal  to  the  value  of  the  land 
and  recreational  facilities  so  dedicated. 

(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  recreational  project  shall  not  exceed  fifty  percent 
(50%)  of  the  capital  costs  of  such  individual  project.  No 
expenditures  from  such  trust  fund  shall   be  made  for  any 

'  purpose  other  than  recreational  facilities  projects  undertaken 

by  the  Town,   or  by  the  Town   in  conjunction  with  other 

units  of  government.    Recreational  project  fees  shall  be  spent 

for    those   community    service   facilities   authorized    by   this 

Section  6.5  which  the  Town  provides  within  six  years  after 

its    collection    and    within    10   years    for   those   community 

;         service  facilities  authorized  by  this  Section  6.5  which  the 

Town     provides     in     conjunction     with     other     units     of 

government. 

"Sec.     6.6.        The    Town     is    authorized    to    enact    ordinances, 

regulations,   rules  and  regulations  that  are  reasonable,  necessary  or 

expedient  to  carry  Sections  6.2.  6.3.  6.4.  and  6.5  of  this  act  into 

execution  and  effect. 

"Sec.  6.7.  The  powers  conferred  in  Sections  6.2.  6.3.  6.4.  and 
6.5  of  this  act  shall  be  supplementary  in  addition  to  all  other  powers 
and  procedures  authorized  by  any  other  general  or  local  law  and  shall 
apply  to  the  areas  within  the  Knightdale  Town  Limits  and  the 
extraterritorial  jurisdiction  of  the  Town.  Assessments,  charges,  fees. 
or  rates  authorized  by  any  other  general  or  local   law  shall  not  be 
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affected  by  the  provisions  of  this  section." 

Sec.  2.     (a)    G.S.  160A-373  reads  as  rewritten: 
"§     160A-373.     Ordinance    to    contain    procedure   for    plat    approval; 
approval  prerequisite  to  plat  recordation:  statement  by  owner. 

Any  subdivision  ordinance  adopted  pursuant  to  this  Part  shall 
contain  provisions  setting  forth  the  procedures  to  be  followed  in 
granting  or  denying  approval  of  a  subdivision  plat  prior  to  its 
registration. 

The  ordinance  may  provide  that  final  approval  of  each  individual 
subdivision  plat  is  to  be  given  by 

(1)  The  city  council. 

(2)  The  city  council  on  recommendation  of  a  planning  agency, 
or 

(2a)    The  city  manager  or  those  officials  or  employees  to  whom 
he  may  delegate  such  authority:  or 

(3)  A  designated  planning  agency. 

From  and  after  the  time  that  a  subdivision  ordinance  is  filed  with 
the  register  of  deeds  of  the  county,  no  subdivision  plat  of  land  within 
the  city's  jurisdiction  shall  be  filed  or  recorded  until  it  shall  have  been 
submitted  to  and  approved  by  the  appropriate  agency,  as  specified  in 
the  subdivision  ordinance,  and  until  this  approval  shall  have  been 
entered  on  the  face  of  the  plat  in  writing  by  the  chairman  or  head  of 
the  agency.  The  register  of  deeds  shall  not  file  or  record  a  plat  of  a 
subdivision  of  land  located  within  the  territorial  jurisdiction  of  a  city 
that  has  not  been  approved  in  accordance  with  these  provisions,  nor 
shall  the  clerk  of  superior  court  order  or  direct  the  recording  of  a  plat 
if  the  recording  would  be  in  conflict  with  this  section.  The  owner  of 
land  shown  on  a  subdivision  plat  submitted  for  recording,  or  his 
authorized  agent,  shall  sign  a  statement  on  the  plat  stating  whether  or 
not  any  land  shown  thereon  is  within  the  subdivision-regulation 
jurisdiction  of  any  city." 

(b)    This  section  applies  only  to  the  Town  of  Knightdale. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June.  1989. 

H.B.  571  CHAPTER  431 

AN  ACT  TO  REQUIRE  GENERAL  CONTRACTORS  TO  PROVIDE 
EVIDENCE  OF  FINANCIAL  RESPONSIBILITY  AND  TO 
INCREASE  THE  PROJECT  VALUE  LIMITS  FOR  THE 
LIMITED  LICENSE. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.      G.S.  87-10  reads  as  rewritten: 
"§  87-10.  Application  for  license:  examinanon;  certificale:  renewal. 

Anyone  seeking  to  be  licensed  as  a  general  contractor  in  this  State 
shall  file  an  application  for  an  examination  on  a  form  provided  by  the 
Board,  at  least  30  days  before  any  regular  or  special  meeting  of  the 
Board  accompanied  by  an  examination  fee  of  twenty-five  dollars 
($25.00)  and  by  the  sum  of  one  hundred  dollars  ($100.00)  if  the 
application  is  for  an  unlimited  license,  the  sum  of  seventy-five  dollars 
($75.00)  if  the  application  is  for  an  intermediate  license  or  the  sum  of 
fifty  dollars  ($50.00)  if  the  application  is  for  a  limited  license;  the  fees 
and  sum  accompanying  any  application  shall  be  nonrefundable.  The 
holder  of  an  unlimited  license  shall  be  entitled  to  act  as  general 
contractor  without  restriction  as  to  value  of  any  single  project;  the 
holder  of  an  intermediate  license  shall  be  entitled  to  act  as  general 
contractor  for  any  single  project  with  a  value  of  up  to  five  hundred 
thousand  dollars  ($500,000);  the  holder  of  a  limited  license  shall  be 
entitled  to  act  as  general  contractor  for  any  single  project  with  a  value 
of  up  to  one  hundred  seventy^five  thousand  dollars  ($175,000)  two 
hundred  fifty  thousand  dollars  ($250.000);  and  the  license  certificate 
shall  be  classified  in  accordance  with  this  section.  Before  being 
entitled  to  an  examination  an  applicant  must  show  to  the  satisfaction  of 
the  Board  from  the  application  and  proofs  furnished  that  the  applicant 
is  possessed  of  a  good  character  and  is  otherwise  qualified  as  to 
competency,  ability — attd — integrity,  ability,  integrity,  and  financial 
responsibility,  and  that  the  applicant  has  not  committed  or  done  any 
act,  which,  if  committed  or  done  by  any  licensed  contractor  would  be 
grounds  under  the  provisions  hereinafter  set  forth  for  the  suspension 
or  revocation  of  contractor's  license,  or  that  the  applicant  has  not 
committed  or  done  any  act  involving  dishonesty,  fraud,  or  deceit,  or 
that  the  applicant  has  never  been  refused  a  license  as  a  general 
contractor  nor  had  such  license  revoked,  either  in  this  State  or  in 
another  state,  for  reasons  that  should  preclude  the  granting  of  the 
license  applied  for.  and  that  the  applicant  has  never  been  convicted  of 
a  felony  involving  moral  turpitude,  relating  to  building  or  contracting, 
or  involving  embezzlement  or  misappropriation  of  funds  or  property 
entrusted  to  the  applicant:  Provided,  no  applicant  shall  be  refused  the 
right  to  an  examination,  except  in  accordance  with  the  provisions  of 
Chapter  X^QA  150B  of  the  General  Statutes. 

The  Board  shall  conduct  an  examination,  either  oral  or  written,  of 
all  applicants  for  license  to  ascertain  the  ability  of  the  applicant  to 
make  a  practical  application  of  his  knowledge  of  the  profession  of 
contracting,  under  the  classification  contained  in  the  application,  and 
to  ascertain  the  qualifications  of  the  applicant  in  reading  plans  and 
specifications,  knowledge  of  estimating  costs,  construction,  ethics  and 
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other  similar  matters  pertaining  to  the  contracting  business  and 
knowledge  of  the  applicant  as  to  the  responsibilities  of  a  contractor  to 
the  public  and  of  the  requirements  of  the  laws  of  the  State  of  North 
Carolina  relating  to  contractors,  construction  and  liens.  If  the  results 
of  the  examination  of  the  applicant  shall  be  satisfactory  to  the  Board, 
then  the  Board  shall  issue  to  the  applicant  a  certificate  to  engage  as  a 
general  contractor  in  the  State  of  North  Carolina,  as  provided  in  said 
certificate,  which  may  be  limited  into  five  classifications  as  the 
common  use  of  the  terms  are  known  —  that  is, 

(1)  Building  contractor,  which  shall  include  private,  public, 
commercial,  industrial  and  residential  buildings  of  all 
types; 

(la)  Residential  contractor,  which  shall  include  any  general 
contractor  constructing  only  residences  which  are  required 
to  conform  to  the  North  Carolina  Uniform  Residential 
Building  Code  (Vol.  1-B);  , 

(2)  Highway  contractor; 

(3)  Public  utilities  contractors,  which  shall  include  those  whose 
operations  are  the  performance  of  construction  work  on  the 
following  subclassifications  of  facilities: 

a.  Water  and  sewer  mains  and  water  service  lines  and 
house  and  building  sewer  lines  as  defined  in  the  North 
Carolina  State  Building  Code,  and  water  storage  tanks, 

■  lift   stations,    pumping   stations,    and   appurtenances   to 

water  storage  tanks,  lift  stations  and  pumping  stations; 

b.  Water  and  wastewater  treatment  facilities  and 
appurtenances  thereto; 

c.  Electrical  power  transmission  facilities,  and  primary 
and  secondary  distribution  facilities  ahead  of  the  point 
of  delivery  of  electric  service  to  the  customer; 

d.  Public  communication  distribution  facilities;  and 

>  ,     ,       e.    Natural  gas  and  other  petroleum  products  distribution 

facilities;   provided   the  General   Contractors  Licensing 

,  Board  may  issue  license  to  a  public  utilities  contractor 

"       limited  to  any  of  the  above  subclassifications  for  which 

the  general  contractor  qualifies,  and 

(4)  Specialty  contractor,  which  shall  include  those  whose 
operations  as  such  are  the  performance  of  construction 
work  requiring  special  skill  and  involving  the  use  of 
specialized  building  trades  or  crafts,  but  which  shall  not 
include  any  operations  now  or  hereafter  under  the 
jurisdiction,  for  the  issuance  of  license,  by  any  board  or 
commission  pursuant  to  the  laws  of  the  State  of  North 
Carolina. 
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Public  utilities  contractors  constructing  water  service  lines  and 
house  and  building  sewer  lines  as  provided  in  (3)a  above  shall 
terminate  said  lines  at  a  valve,  box,  meter,  or  manhole  or  cleanout  at 
which  the  facilities  from  the  building  may  be  connected. 

If  an  applicant  is  an  individual,  examination  may  be  taken  by  his 
personal  appearance  for  examination,  or  by  the  appearance  for 
examination  of  one  or  more  of  his  responsible  managing  employees, 
and  if  a  copartnership  or  corporation,  or  any  other  combination  or 
organization,  by  the  examination  of  one  or  more  of  the  responsible 
managing  officers  or  members  of  the  personnel  of  the  applicant,  and  if 
the  person  so  examined  shall  cease  to  be  connected  with  the  applicant, 
then  in  such  event  the  license  shall  remain  in  full  force  and  effect  for 
a  period  of  30  days  thereafter,  and  then  be  canceled,  but  the  applicant 
shall  then  be  entitled  to  a  reexamination,  all  pursuant  to  the  rules  to 
be  promulgated  by  the  Board;  Provided,  that  the  holder  of  such 
license  shall  not  bid  on  or  undertake  any  additional  contracts  from  the 
time  such  examined  employee  shall  cease  to  be  connected  with  the 
applicant  until  said  applicant's  license  is  reinstated  as  provided  in  this 
Article. 

Anyone  failing  to  pass  this  examination  may  be  reexamined  at  any 
regular  meeting  of  the  Board  upon  payment  of  an  examination  fee  of 
twenty-five  dollars  ($25.00).  Anyone  requesting  to  take  the 
examination  a  third  or  subsequent  time  shall  submit  a  new  application 
with  the  appropriate  examination  and  license  fees.  Certificate  of  license 
shall  expire  on  the  thirty-first  day  of  December  following  the  issuance 
or  renewal  and  shall  become  invalid  60  days  from  that  date  unless 
renewed,  subject  to  the  approval  of  the  Board.  Renewals  may  be 
effected  any  time  during  the  month  of  January  without  reexamination, 
by  the  payment  of  a  fee  to  the  secretary  of  the  Board  of  seventy-five 
dollars  ($75.00)  for  unlimited  license,  fifty  dollars  ($50.00)  for 
intermediate  license  and  twenty-five  dollars  ($25.00)  for  limited 
license.  Renewal  applications  shall  be  accompanied  by  evidence  of 
continued  financial  responsibility  satisfactory  to  the  Board.  Renewal 
applications  received  by  the  Board  after  January  shall  be  accompanied 
by  a  late  payment  of  ten  dollars  ($10.00)  for  each  month  or  part  after 
January.  After  a  lapse  of  two  years  no  renewal  shall  be  effected  and 
the  applicant  shall  fulfill  all  requirements  of  a  new  applicant  as  set 
forth  in  this  section." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989.  ;>  '  ; 
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H.B.  847  CHAPTER  432 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  FRANKLIN 
COUNTY'S  ACQUISITION  OF  PROPERTY  BY  EMINENT 
DOMAIN  FOR  AIRPORT  PURPOSES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  40A-42(a)  is  amended  in  the  fust  sentence  by 
deleting  the  phrase  "G.S.  153A-274(1),  (2)  or  (3)"  and  by 
substituting  the  phrase  "G.S.  153A-274(1),  (2),  (3)  or  (4)". 

Sec.  2.     This  act  applies  to  Franklin  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June.  1989.  

H.B.  859  CHAPTER  433 

AN  ACT  TO  REMOVE  PROPERTY  FROM  THE  TOWN  OF 
CORNELIUS  AND  ANNEX  IT  TO  THE  TOWN  OF 
DAVIDSON. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  following  described  property  is  removed  from 
the  corporate  limits  of  the  Town  of  Cornelius  and  annexed  to  the 
Town  of  Davidson: 

Lying  and  being  in  the  Town  of  Cornelius,  Mecklenburg  County, 
North  Carolina  and  being  more  particularly  described  as  follows: 
Beginning  at  a  point  in  the  intersection  of  the  centerline  of  Southern 
Railroad  and  the  existing  Davidson/Cornelius  City  Limit  line  and  runs 
thence  with  the  centerline  of  Southern  Railroad  the  following  seven  (7) 
courses  and  distances:  (1.)  S.  34-02-24  W.  18  feet  to  a  point:  (2.)  S. 
20-40-00  W.  154.51  feet  to  a  point:  (3.)  S.  20-40  W.  298  feet  to  a 
point  in  the  centerline  of  Old  Statesville  Road;  (4.)  S.  22-30  W.  273 
feet  to  a  point:  (5.)  S.  22-30  W.  100  feet  to  a  point;  (6.)  S.  20-08  W. 
467.13  feet  to  a  point:  (7.)  S.  18-50  W.  210.54  feet  to  a  point;  thence 
N.  84-25-40  E.  1266.49  feet  to  a  point;  thence  N.  13  E.  10  feet, 
more  or  less,  to  a  point;  thence  N.  85-58  E.  195.97  feet  to  a  point; 
thence  N.  85-58  E.  198.47  feet  to  a  point:  thence  S.  1-40-25  W. 
202.58  feet  to  a  point;  thence  N.  85-58  E.  275.34  feet  to  a  point; 
thence  S.  1-30  W.  389.17  feet  to  a  point:  thence  N.  82-30-45  E.  230 
feet,  more  or  less,  to  a  point:  thence  S.  18-38-00  E.  614.99  feet  to  a 
point;  thence  S.  59-18  W.  4  feet  to  a  point  in  the  centerline  of  a 
creek:  thence  with  the  center  of  said  creek  the  following  five  (5) 
courses  and  distances:  (I.)  S.  66-04  E.  80.08  feet:  (2.)  S.  26-46-38 
E.   122.70  feet;  (3.)  S.  25-24  E.  46.55  feet:  (4.)  S.  88-11  E.  25.82 
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feet;  (5.)  S.  88-34  E.  25.82  feet;  thence  N.  59-18  E.  347.17  feet  to  a 
point;  thence  N.  30-42  W.  200  feet  to  a  point;  thence  N.  59-18  E. 
322  feet  to  a  point  in  the  existing  Cornelius  City  Limits;  thence  with 
said  Cornelius  City  Limit  line  in  a  northerly  direction  700  feet,  more 
or  less,  to  a  point  in  the  existing  Davidson/Cornelius  City  Limit  line; 
thence  with  said  Davidson/Cornelius  City  Limit  line  the  following 
three  courses  and  distances:  (1.)  in  a  westerly  direction  2200  feet, 
more  or  less;  (2.)  in  a  northerly  direction  1095  feet,  more  or  less; 
(3.)  in  a  northwesterly  direction  65  feet,  more  or  less,  to  the  point  and 
place  of  Beginning. 

Sec.  2.  This  act  shall  have  no  effect  upon  the  validity  of  any 
liens  of  the  Town  of  Cornelius  for  ad  valorem  taxes  and  special 
assessments  outstanding  before  the  effective  date  of  this  act.  Such 
liens  may  be  collected  or  foreclosed  upon  after  the  effective  date  of 
this  act  as  though  the  property  were  still  within  the  corporate  limits  of 
the  Town  of  Cornelius. 

Sec.  3.     This  act  shall  become  effective  June  30,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

H.B.  1023  CHAPTER  434 

AN  ACT  TO  MAKE  IT  CLEAR  THAT  THE  REGISTER  OF  DEEDS 
MAY  CANCEL  MORTGAGES  UPON  RECEIPT  OF  A  NOTICE 
OF  SATISFACTION. 

The  General  Assembly  of  North  Carolina  enacts:  -    '         '1; 

Section  1.  G.S.  45-37(a)  reads  as  rewritten: 
"(a)  Subject  to  the  provisions  of  G.S.  45-73  relating  to  secured 
instruments  which  secure  future  advances,  any  deed  of  trust  or 
mortgage  or  other  instrument  intended  to  secure  the  payment  of 
money  or  the  performance  of  any  other  obligation  registered  as 
required  by  law  may  be  discharged  and  released  of  record  in  the 
following  manner: 

(1)    By  acknowledgment  of  the  satisfaction  of  the  provisions  of 
such   deed  of  trust,    mortgage  or  other  instrument  in  the 
presence  of  the  register  of  deeds  by 
a.    The  trustee,  '  '  '' 

-         b.    The  mortgagee. 

c.  The  legal  representative  of  a  trustee  or  mortgagee,  or 

d.  A  duly  authorized  agent  or  attorney  of  any  of  the  above. 
Upon  acknowledgment  of  satisfaction,  the  register  of  deeds 
shall  foithwith  make  upon  the  margin  of  the  record  of  such 
deed  of  trust,  mortgage  or  other  instrument  an  entry  of  such 
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acknowledgment  of  satisfaction  which  shall  be  signed  by  the 
trustee,  mortgagee,  legal  representative,  agent  or  attorney 
and  witnessed  by  the  register  of  deeds,  who  shall  also  affix 
his  name  thereto. 
(2)  By  exhibition  of  any  deed  of  trust,  mortgage  or  other 
instrument  accompanied  with  the  bond,  note  or  other 
instrument  thereby  secured  to  the  register  of  deeds,  with  the 
endorsement  of  payment  and  satisfaction  appearing  thereon 

by 

a.  The  obligee.  , 

b.  The  mortgagee. 

c.  The  trustee. 

d  An  assignee  of  the  obligee,  mortgagee,  or  trustee,  or 
e  Any  chartered  banking  institution,  or  savings  and  loan 
association,  national  or  state,  or  credit  union,  qualified  to 
do  business  in  and  having  an  office  in  the  State  of  North 
Carolina,  when  so  endorsed  in  the  name  ot  the 
institution  by  an  officer  thereof.  r    .    a 

Upon   exhibition  of  the  instruments,   the  register  of  deeds 
shall  cancel  the  mortgage,  deed  of  trust  or  other  instrument 
by  entry  of  satisfaction  on  the  margin  of  the  record.    Ihe 
person  so  claiming  satisfaction,  performance  or  discharge  of 
the  debt  or  other  obligation  may  retain  possession  of  all  ot 
the  instruments  exhibited.  The  exhibition  of  the  mortgage 
deed  of  trust  or  other  instrument  alone  to  the  register  of 
deeds       with      endorsement      of      payment.      satisfaction, 
performance    or     discharge,     shall     be     sufficient     if    the 
mortgage,  deed  of  trust  or  other  instrument  itself  sets  forth 
the   obligation    secured    or   the    performance   of  any   other 
obligation  and  does  not  call  for  or  recite  any  note,  bond  or 
other  instrument  secured  by  it.  The  register  of  deeds  may 
require  the  person  exhibiting  the  instruments  for  cancellation 
to  furnish   him   an   acknowledgment  of  cancellation   of  the 
mortgage,  deed  of  trust  or  other  instrument  for  the  purpose 
of  showing  upon  whose  request  and  exhibition  the  mortgage, 
deed  of  trust  or  other  instrument  was  canceled. 
(3)    By  exhibiting  to  the  register  of  deeds  by: 

a.  The  grantor, 

b.  The  mortgagor,  or  ... 
An  agent,  attorney  or  successor  in  title  of  the  grantor  or 


c. 


mortgagor  •  .     ^    i 

of  any  mortgage,  deed  of  trust  or  other  instrument  intended 
to  secure  the  payment  of  monev  or  the  performance  ot  any 
other    obligation',    together    with    the    bond,    note   or    other 
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,  :,  instrument    secured     thereby,     or     by    exhibition     of    the 

mortgage,  deed  of  trust  or  other  instrument  alone  if  such 

;j;,         instrument  itself  sets  forth  the  obligation  secured  or  other 

obligation  to  be  performed  and  does  not  call  for  or  recite  any 

^  -V         note,  bond  or  other  instrument  secured  by  it,  if  at  the  time 

of  exhibition,  all  such  instruments  are  more  than   10  years 

^.  old  counting  from  the  maturity  date  of  the  last  obligation 

secured.  If  the  instrument  or  instruments  so  exhibited  have 

an  endorsement  of  partial  payment,  satisfaction,  performance 

or  discharge  within  the  said  period  of  10  years,  the  period  of 

10  years  shall  be  counted  from  the  date  of  the  most  recent 

endorsement. 

The    register    of    deeds    shall    make    proper    entry    of 
,,,  cancellation    and    satisfaction    of    said    instrument    on    the 

,  margin  of  the  record  where  the  same  is  recorded,  whether 

•    ,  there  be  any  such  entries  on  the  original  papers  or  not. 

(4)  By  exhibition  to  the  register  of  deeds  of  any  deed  of  trust 
given  to  secure  the  bearer  or  holder  of  any  negotiable 
instruments  transferable  by  delivery,  together  with  all  the 
evidences  of  indebtedness  secured  thereby,  marked  paid  and 
satisfied  in  full  and  signed  by  the  bearer  or  holder  thereof. 

Upon  exhibition  of  the  deed  of  trust,  and  the  evidences 

of  indebtedness  properly  marked,  the  register  of  deeds  shall 

cancel  such  deed  of  trust  by  entry  of  satisfaction  upon  the 

margin  of  the  record,  which  entry  shall  be  valid  and  binding 

.•    .         upon  all  persons,  if  no  person  rightfully  entitled  to  the  deed 

of  trust  or  evidences  of  indebtedness  has  previously  notified 

'■..  the  register  of  deeds  in  writing  of  the  loss  or  theft  of  the 

instrument  or  evidences  of  indebtedness  and  has  caused  the 

.  -J  register  of  deeds  to  record  the  notice  or  loss  or  theft  on  the 

,         margin  of  the  record  of  the  deed  of  trust. 

Upon  receipt  of  written  notice  of  loss  or  theft  of  the  deed 
of  trust  or  evidences  of  indebtedness  the  register  of  deeds 
shall  make  on  the  record  of  the  deed  of  trust  concerned  a 
marginal  entry  in  writing  thereof,  with  the  date  of  receipt  of 
the  notice.  The  deed  of  trust  shall  not  be  canceled  after  such 
marginal  entry  until  the  ownership  of  said  instrument  shall 
have  been  lawfully  determined.  Nothing  in  this  subdivision 
(4)  shall  be  construed  to  impair  the  negotiability  of  any 
instrument  otherwise  properly  negotiable,  nor  to  impair  the 
rights  of  any  innocent  purchaser  for  value  thereof. 

Every    entry    of   acknowledgment    of   satisfaction    or    of 

satisfaction   made  or  witnessed  by  the  register  of  deeds  as 

:         provided   in   subdivision   (a)(1)   shall   operate  and    have  the 
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same  effect  to  release  and  discharge  all  the  interest  of  such 
trustee,  mortgagee  or  representative  in  such  deed  or 
mortgage  as  if  a  deed  of  release  or  reconveyance  thereof  had 
been  duly  executed  and  recorded. 
(5)  By  exhibition  to  the  register  of  deeds  of  a  notice  of 
satisfaction  of  a  deed  of  trust  trust,  mortgage,  or  other 
,  ;  instrument  which  has  been  acknowledged  by  the  trustee  or 

the  mortgagee  before  an  officer  authorized  to  take 
acknowledgments.  The  notice  of  satisfaction  shall  be 
substantially  in  the  form  set  out  in  G.S.  47-46.1.  The 
notice  of  satisfaction  shall  recite  the  names  of  all  parties  to 
the  original  instrument,  the  amount  of  the  obligation 
secured,  the  date  of  satisfaction  of  the  obligation,  and  a 
reference  by  book  and  page  number  to  the  record  of  the 
instrument  satisfied. 

Upon  exhibition  of  the  notice  of  satisfaction  and  payment 
of  the  appropriate  fee  provided  in  G.S.   161-10.  the  register 
of  deeds  shall  record  the  notice  of  satisfaction  and  cancel  the 
deed  of  44^^  trust,  mortgage,  or  other  instrument  by  entry  of 
satisfaction  on  the  margin  of  the  record  or  as  provided  in 
G.S.  45-37.2." 
Sec.  2.     G.S.  47-46.1  reads  as  rewritten: 
"§  47-46.1.     Notice  of  salisfaclion  of  deed  of  m4U  irusl,  mortgage,  or 
other  instrument. 

The  form  of  a  notice  of  satisfaction  of  a  deed  of  trust  trust, 
mortgage,  or  other  instrument  pursuant  to  G.S.  45-37(a)(5)  shall  be 
substantially  as  follows: 

North  Carolina. County.  ,   :/■? 

I.  (name  of  trustee) >  trustee  or  mortgagee),  certify  that  the 

debt  or  other  obligation  in  the  amount  of secured  by  the  (deed 

of  trust)  (mortgage)  (other  instrument)  executed  by  (grantor), 

(grantor)    (mortgagor),    (trustee) >    (trustee)    (leave    blank    if 

mortgage) ,   and  (beneficiary),   (beneficiary)  (mortgagee),  and 

recorded  in  County  at (book  and  page)  was  satisfied  on 

(date  of  satisfaction). 


(Signature  of  trustee)  trustee  or  mortgagee)  '■  ■ 

I,  (name  of  officer  taking  acknowledgment).  (official 

title  of  person  taking  acknowledgment)  certify  that  (name  of 

trustee)  trustee  or  mortgagee)  personally  came  before  me  this  day  and 
acknowledged  the  satisfaction  of  the  pro\  isions  of  the  above-referenced 
(deed  of  trust)  (mortgage)  (other  instrument). 
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Witness  my  iiand  and  official  seal  this  the  day  of 

(month), (year). 


(Signature  of  officer  taking  acknowledgment) 

My    commission    expires    (Date    of   expiration    of   official's 

commission). 

North  Carolina, County. 

The  foregoing  acknowledgment  of (name  of  officer  that  took 

acknowledgment),     (official     title     of     person     that     took 

acknowledgment),  is  certified  to  be  correct. 

This (day)  of (month), (year). 


(Signature  of  Register  of  Deeds)." 

Sec.  3.  This  act  is  effective  retroactively  to  July  18,  1987,  and 
applies  to  all  applications  for  notice  of  satisfaction  of  a  deed  of  trust, 
mortgage,  or  other  instrument  made  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
23rd  day  of  June,  1989. 

S.B.  119  CHAPTER  435  ^ 

AN  ACT  TO  REPEAL  THE  PRIVILEGE  LICENSE  TAX  FOR 
FLEA  MARKET  VENDORS.  TO  INCREASE  THE  TAX  FOR 
FLEA  MARKET  OPERATORS.  TO  EXEMPT  GOVERNMENTAL 
ENTITIES  FROM  THE  TAX,  TO  REDEFINE  FLEA  MARKETS 
AS  "SPECIALTY  MARKETS',  AND  TO  INCREASE  THE 
PENALTY  FOR  CERTAIN  VIOLATIONS.  i         "  >  ''  ■  ^o 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      G.S.  105-53  reads  as  rewritten: 
"§  105-53.     Peddlers,  itinerant  merchants,  flea  market  vendors  and  flea 
market  and  specialty  market  operators. 

(a)  Peddler.  —  Every  person  engaged  in  business  or  employed  as  a 
peddler  shall  obtain  a  license  from  the  Secretary  of  Revenue  for  the 
privilege  of  peddling  goods  and  shall  pay  a  tax  for  the  license  in  the 
amount  specified  in  this  section.  A  'peddler"  is  a  person  who  travels 
from  place  to  place  with  an  inventory  of  goods,  who  sells  the  goods  at 
retail  or  offers  the  goods  for  sale  at  retail,  and  who  delivers  the 
identical  goods  he  carries  with  him.  A  peddler  of  only  farm  products 
shall    pay   a   tax   of  twenty-five   dollars    ($25.00)    regardless    of  the 
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number  of  counties  in  which  he  peddles  goods.  A  peddler  who  travels 
from  place  to  place  on  foot,  selling  goods  other  than  or  in  addition  to 
farm  products,  shall  pay  a  tax  of  ten  dollars  ($10.00)  for  each  county 
in  which  he  peddles  goods.  A  peddler  who  travels  from  place  to  place 
by  vehicle,  selling  goods  other  than  or  in  addition  to  farm  products, 
shall  pay  a  tax  of  twenty-five  dollars  ($25.00)  for  each  county  in 
which  he  peddles  goods. 

(b)  Itinerant  Merchant.  —  Every  person  engaged  in  business  as  an 
itinerant  merchant  shall  obtain  a  license  from  the  Secretary  of 
Revenue  for  the  privilege  of  engaging  in  business  and  shall  pay  a  tax 
for  the  license  of  one  hundred  dollars  ($100.00)  for  each  county  in 
which  he  is  engaged  in  business.  An  'itinerant  merchant'  is  a 
merchant,  other  than  a  merchant  with  an  established  retail  store  in  the 
county,  who  transports  an  inventory  of  goods  tc  a  building,  vacant  lot, 
or  other  location  in  a  county  and  who.  at  that  location,  displays  the 
goods  for  sale  and  sells  the  goods  at  retail  or  offers  the  goods  for  sale 
at  retail.  An  itinerant  merchant's  license  is  not  required  to  engage  in 
the  business  of  a  -flea  specialty  market  vendor  at  a  location  licensed  as 
a  -flea  specialty  market  under  subsection  (c)  of  this  section,  section  or 
at  a  specialty  market  that  is  exempt  from  the  license  requirement 
under  subsection  (c)  because  the  specialty  market  operator  is  the  State 
or  a  unit  of  local  government.  A  merchant  who  sells  goods,  other 
than  farm  products,  in  a  county  for  less  than  six  consecutive  months  is 
considered  an  itinerant  merchant  unless  he  stopped  selling  goods  in 
that  county  because  of  his  death  or  disablement,  the  insolvency  of  his 
business,  or  the  destruction  of  his  inventory  by  fire  or  other 
catastrophe. 

(c)  fiea  Specialty  Market  Operator.  --  Every  person  person,  other 
than  the  State  or  a  unit  of  local  government,  engaged  in  business  as  a 
•flea  specialty  market  operator  shall  obtain  a  license  from  the  Secretary 
of  Revenue  for  the  privilege  of  engaging  in  business  and  shall  pay  a 
tax  for  the  license  of  one  hundred  dollars  ($100.00)  two  hundred 
dollars  ($200.00)  for  each  county  in  which  he  is  engaged  in  business. 
A  'flea  'specialty  market  operator'  is  a  person  person,  other  than  the 
State  or  a  unit  of  local  government,  who  rents  space,  at  a  location 
other  than  a  permanent  retail  store,  to  others  for  the  purpose  of  selling 
goods  at  retail  or  offering  goods  for  sale  at  retail. 

(d)  -Eka  Specialty  Market  Vendor.  --  Every  The  requirements  and 
penalties  set  out  in  subsections  (i)  through  (m)  of  this  section  apply  to 
every  person  engaged  in  business  as  a  flea  specialty  market  vendor 
vendor  who  is  liable  for  retail  sales  tax  under  Article  5  of  this 
Chapter,  shall  obtain  a  license  from  the  Secretary  of  Revenue  for  the 
privilege  of  engaging  in  such  business  and  shall  pay  an  annual  tax  of 
t^vent)'■five  dollars  ($25.00)  for  a  statewide  license. — A  'flea  market   A 
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'specialty  market  vendor'  is  a  merchant,  other  than  a  merchant  with 
an  established  retail  store  in  the  county,  who  transports  an  inventory 
of  goods  to  a  flea  specialty  market  licensed  under  subsection  (c)  of  this 
section  and  who.  at  that  location,  displays  the  goods  for  sale  and  sells 
the  goods  at  retail  or  offers  the  goods  for  sale  at  retail.  A  -i-flea 
'specialty  market'  is  a  location,  other  than  a  permanent  retail  store, 
where  space  is  rented  to  others  for  the  purpose  of  selling  goods  at 
retail  or  offering  goods  for  sale  at  retail. 

(e)  Exemptions.  —  This  section  does  not  apply  to  the  following: 

(1)  A  peddler , — itinerant — merchant^ — of — flea — market — vendor: 
peddler  or  itinerant  merchant: 

a.  Who  sells  farm  or  nursery  products  produced  by  him; 

b.  Who  sells  crafts  or  goods  made  by  him  or  his  own 
household  personal  property; 

c.  Who  is  a  nonprofit  charitable,  educational,  religious, 
scientific,  or  civic  organization; 

d.  Who  sells  printed  material,  wood  for  fuel,  ice.  seafood, 
:  meat,    poultry,    livestock,    eggs,    dairy   products,    bread. 

cakes,  or  pies;  or 

e.  Who  is  an  authorized  automobile  dealer  licensed 
pursuant  to  Chapter  20  of  the  General  Statutes. 

(2)  A  peddler  who  maintains  a  fixed  permanent  location  from 
which  he  makes  at  least  ninety  percent  (90%)  of  his  sales, 
but  who  sells  some  goods  in  the  county  of  his  fixed  location 
by  peddling. 

(3)  An  itinerant  merchant:  '•'  ^        '  '      '"'-       '  ' 

a.  Who  locates  at  a  farmer's  market; 

b.  Who  is  part  of  the  State  Fair  or  an  agriculture  fair  which 
is  licensed  by  the  Commissioner  of  Agriculture  pursuant 
to  G.S.  106-520.3;  or 

c.  Who  sells  goods  at  an  auction  conducted  by  an 
auctioneer  licensed  pursuant  to  Chapter  85B  of  the 
General  Statutes. 

(4)  A  peddler  who  complies' with  the  requirements  of  G.S.  25A- 
38  through  G.S.  25A-42.  or  who  complies  with  the 
requirements  of  G.S.  14-401.13. 

(f)  Person  Defined.  —  As  used  in  this  section,  'person'  has  the 
same  meaning  as  in  G.S.  105-164.3(11). 

(g)  County  Exemption.  -  The  board  of  county  commissioners  of 
any  county  in  this  State,  upon  proper  application,  may  exempt  from 
the  annual  license  tax  levied  upon  peddlers ;  itinerant  merchants  and 
flea  market  vendors  peddlers  and  itinerant  merchants  in  this  section 
disabled  veterans  of  World  War  I.  World  War  II.  Korean  Conflict, 
and  Vietnam  Era.  who  have  been  bona  fide  residents  of  this  State  for 
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12  or  more  months  continuously,  and  widows  with  dependent 
children:  and  when  so  exempted,  the  board  of  county  commissioners 
shall  furnish  such  person  or  persons  with  a  certificate  of  exemption, 
and  such  certificate  shall  entitle  the  holder  thereof  to  sell  within  the 
limits  of  the  county  without  payment  of  any  license  tax  to  the  State. 

41*^ — Information  to  Department  of  Revenue. — ■ — When  a  peddler, 
itinerant  merchant,  flea  market  vendor  or  flea  market  operator  applies 
to  the  Department  of  Revenue  for  a  license,  he  shall  provide  the  name 
and  permanent  address  of  the  peddler,  itinerant  merchant,  flea  market 
vendor  or  flea  market  operator, — In  providing  this  information,  if  the 
peddler. — itinerant — merchant. — flea — market — vendor — of — flea — market 
operator  is  not  a  corporation. — he  must  provide  a  copy  of  a  valid 
driver^  s — license. — a — special — identification — cafd — issued — under — G.S. 
20.37.7. — military  identification — or  a  passport  bearing  a  physical 
description  of  the  person  named  reasonably  describing  the  peddler, 
itinerant  merchant,  flea  market  vendor  or  flea  market  operator. — If  the 
peddler. — itinerant — merchant. — flea — market — vendor — of — flea — market 
operator  is  incorporated,  he  shall  give  the  name  and  the  registered 
agent  of  the  corporation  and  the  address  of  the  registered  office  of  the 
corporation,  as  filed  with  the  North  Carolina  Secretary  of  State. 

(i)  Display  and  Possession  of  Licenses.  Licenses  and  Identification. 
--  An  itinerant  merchant  or  flea  market  vendor  shall  keep  both  the 
license  required  by  this  section  and  the  retail  sales  tax  license 
conspicuously  and  prominently  displayed,  so  as  to  be  visible  for 
inspection  by  patrons  of  the  itinerant  merchant  or  flea  market  vendor, 
at  the  places  or  locations  at  which  the  goods  are  to  be  sold  or  offered 
for  sale.  A  peddler  shall  have  the  license  required  by  this  section  and 
the  retail  sales  tax  license  with  him  at  all  times  he  offers  goods  for 
sale  and  must  produce  them  upon  the  request  of  any  person. 
customer,  State  and/or  local  revenue  or  law  enforcement  agent.  A 
specialty  market  vendor  shall  keep  the  retail  sales  tax  license 
conspicuously  and  prominently  displayed,  so  as  to  be  visible  for 
inspection  by  patrons  of  the  specialty  market  vendor  at  the  places  or 
locations  at  which  the  goods  are  to  be  sold  or  offered  for  sale.  A  flea 
specialty  market  operator  shall  have  the  license  required  by  this 
section  available  for  inspection  during  all  times  that  the  -flea  specialty 
market  is  open  and  must  produce  it  upon  the  request  of  any  person 
customer,  State  and/or  local  revenue  or  law  enforcement  agent. 

Upon  the  request  of  any  customer.  State  and/or  local  revenue  or 
law  enforcement  agent,  a  peddler,  itinerant  merchant,  specialty  market 
operator,  or  specialty  market  vendor  shall  provide  its  name  and 
permanent  address.  If  the  peddler,  itinerant  merchant,  specialty 
market  operator,  or  specialty  market  \endor  is  not  a  corporation,  he 
shall,  upon  the  request  of  any  customer.  State  and/or  local  revenue  or 
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law  enforcement  agent,  provide  a  valid  driver's  license,  a  special 
identification  card  issued  under  G.S.  20-37.7,  military  Identification, 
or  a  passport  bearing  a  physical  description  of  the  person  named 
reasonably  describing  the  peddler,  itinerant  merchant,  specialty  market 
operator,  or  specialty  market  vendor.  If  the  peddler,  itinerant 
merchant,  specialty  market  operator,  or  specialty  market  vendor  is  a 
corporation,  it  shall,  upon  the  request  of  any  customer.  State  and/or 
local  revenue  or  law  enforcement  agent,  give  the  name  and  registered 
agent  of  the  corporation  and  the  address  of  the  registered  office  of  the 
corporation,  as  filed  with  the  North  Carolina  Secretary  of  State. 

(j)  Permission  of  Property  Owner.  —  An  itinerant  merchant  or  a 
peddler  who  travels  from  place  to  place  by  vehicle,  in  addition  to  other 
requirements  of  this  section,  shall  obtain  a  written  statement  signed  by 
the  owner  or  lessee  of  any  property  upon  which  the  itinerant  merchant 
or  peddler  offers  goods  for  sale  giving  the  owner's  or  lessee's 
permission  to  offer  goods  for  sale  upon  the  property  of  the  owner  or 
lessee.  Such  statement  shall  clearly  state  the  name  of  the  owner  or 
lessee,  the  location  of  the  premises  for  which  the  permission  is 
granted,  and  the  dates  during  which  the  permission  is  valid.  Further, 
such  statement  shall  be  conspicuously  and  prominently  displayed,  so 
as  to  be  visible  for  inspection  by  patrons  of  the  itinerant  merchant  or 
peddler,  at  the  places  or  locations  at  which  the  goods  are  to  be  sold  or 
offered  for  sale. 

(k)  Flea  Specialty  Market  Registration  List.  —  A  flea-  specialty 
market  operator  shall  maintain  a  daily  registration  list  of  all  flea 
specialty  market  vendors  selling  or  offering  goods  for  sale  at  the  flea 
specialty  market.  This  registration  list  shall  clearly  and  legibly  show 
the  flea  each  specialty  market  vendor's  name,  permanent  address  and 
the  flea  market  vendor's  statewide  flea  market  vendor's  address,  and 
retail  sales  and  use  tax  registration  number,  license  number. — If  the 
flea  market  vendor  is  exempt  from  licensing  under  subsections  (e)  or 
(g).  the  list  shall  show  the  reason  for  exemption  and  be  signed  by  the 
flea  market  vendor  and  the  flea  market  operator. — At  the  time  of 
registration,  the  flea  The  specialty  market  operator  must  shall  require 
the  flea  each  specialty  market  vendor  to  exhibit  a  valid  flea  market 
vendor's  license  or  count}^  exemption  certificate  and  -  retail  sales  tax 
license  for  visual  inspection  by  the  flea  market  operator,  specialty 
market  operator  at  the  time  of  registration,  and  shall  require  each 
specialty  market  vendor  to  keep  the  retail  sales  tax  license 
conspicuously  and  prominently  displayed,  so  as  to  be  visible  for 
inspection  by  patrons  of  the  specialty  market  vendor  at  the  places  or 
locations  at  which  the  goods  are  offered  for  sale.  Each  daily 
registration  list  maintained  pursuant  to  this  subsection  shall  be 
retained  by  the  flea-  specialty  market  operator  for  no  less  than  two 
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years  and  shall  at  any  time  be  made  available  upon  request  to  any  law 
enforcement  officer. 

(1)  Penalty.  -  It  shall  be  a  misdemeanor,  punishable  by 
imprisonment  of  up  to  30  days,  a  fine  of  up  to  two  hundred  dollars 
($200.00),  or  both,  for  a  person  to: 

(1)  Fail  to  obtain  a  license  as  required  by  this  section; 

(2)  Knowingly  give  false  information  in  the  application  process 
for  a  license  or  when  registering  pursuant  to  subsection  (k); 

(3)  If  the  person  is  an  itinerant  merchant  or  flea  market  vendor, 
merchant,  fail  to  display  the  license  as  required  by 
subsection  (i)  or  if  the  person  is  a  peddler  or  -fka  specialty 
market  operator,  fail  to  produce  the  license  as  required  by 
subsection  (i)  or  if  the  person  is  required  to  do  so,  fail  to 
comply  with  subsection  (j).  Whenever  satisfactory  evidence 
shall  be  presented  in  any  court  of  the  fact  that  a  license  was 

;;  required  by  this  section  and  such  license  was  not  displayed 

or  produced  as  required  by  subsection  (i),  or  that  permission 
was  required  by  subsection  (j)  of  this  section  and  was  not 
displayed,  the  peddler,  itinerant  merchant,  flea — market 
vendor  or  flea  specialty  market  operator  shall  be  found  not 
guilty  of  that  violation  provided  he  produces  in  court  a  valid 
license  or  valid  permission  which  had  been  issued  prior  to 
the  time  he  was  charged  with  such  violation;  or 

(4)  Fail  to  provide  name,  address,  or  identification  upon  request 
as  required  by  subsection  (i)  or  provide  false  information  in 
response  to  such  a  request. 

-(4) — If  the  person  is  a  flea  market  operator,  fail  to  comply  with 
subsection  (k)  or  knowingly  allow  a  flea  market  vendor  to 
falsely  register  as  exempt  under  subsection  (k), 
(m)  Additional  Penalties.  --  It  shall  be  a  misdemeanor,  punishable 
by  imprisonment  of  up  to  30  days,  a  fine  of  up  to  one  thousand 
dollars  ($1,000),  or  both,  for  a  specialty  market  operator  to  fail  to 
comply  with  subsection  (k)  or  for  a  specialty  market  vendor  to  fail  to 
display  the  retail  sales  tax  license  as  required  by  subsection  (i).  For 
the  purposes  of  this  section,  the  requirement  that  a  retail  sales  tax 
license  be  displayed  is  satisfied  if  the  vendor  displays  either  (i)  a  copy 
of  the  license  or  (ii)  evidence  that  the  license  has  been  applied  for  and 
the  applicable  license  fee  has  been  paid  within  30  days  before  the  date 
the  license  was  required  to  be  displayed.  Whenever  satisfactory 
evidence  shall  be  presented  in  any  court  of  the  fact  that  display  of  a 
retail  sales  tax  license  was  required  by  this  section  and  such  license 
was  not  displayed,  the  specialty  market  operator  or  vendor  shall  not  be 
found  guilty  of  that  violation  provided  he  produces  in  court  a  valid 
license  which  had  been  issued  prior  to  the  time  he  was  charged  with 
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the  violation. 

■(m)  (n)  Local  License.  —  Counties  and  cities  may  levy  a  license  tax 
on  a  business  taxed  under  this  section  in  an  amount  that  does  not 
exceed  the  State  tax.  Further,  this  section  does  not  affect  the  authority 
of  a  county  or  city  to  impose  additional  requirements  on  peddlers, 
itinerant  merchants,  -flea — market  vendors — or  flea  specialty  market 
vendors,  or  specialty  market  operators  by  an  ordinance  adopted  under 
G.S.  153A-125  or  G.S.  160A-178." 

Sec.  2.  This  act  does  not  affect  the  rights  or  liabilities  of  the 
State,  a  taxpayer,  or  other  person  arising  under  a  statute  amended  or 
repealed  by  this  act  before  its  amendment  or  repeal;  nor  does  it  affect 
the  right  to  any  refund  or  credit  of  a  tax  that  would  otherwise  have 
been  available  under  the  amended  or  repealed  statute  before  its 
amendment  or  repeal. 

Sec.  3.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  141  ■„:    ..      CHAPTER  436   ■.-.■,.      •■:>v..;;vv,;-; '     ■   ..■_ 

AN  ACT  TO  AMEND  THE  PROOF  OF  FINANCIAL 
RESPONSIBILITY  REQUIREMENTS  FOR  OBTAINING 
DRIVERS  LICENSES  AND  LIMITED  DRIVING  PRIVILEGES. 

The  General  Assembly  of  North  Carolina  enacts:  -: 

Section  1.      G.S.  20-7(cl)  reads  as  rewritten: 
"(cl)     In  addition  to  the  other  requirements  of  this  section,   no 
person    shall    be    issued    a   driver's    license    until    such    person    has 
furnished  proof  that  he  is  financially  responsible.     Proof  of  financial 
responsibility  shall  be  in  the  form  of  one  of  the  following  forms: 

(1)    A   written   certificate   or  electronically-transmitted   facsimile 

thereof  of  from  any  insurance  carrier  duly  authorized  to  do 

business    in    this   State  certifying   that   there   is   in   effect  a 

::.  nonfleet  private  passenger  motor  vehicle  liability  policy  for 

;t  the    benefit    of   the    person    required    to    furnish    proof  of 

financial  responsibility.     Such  certificate  shall  state  that  the 

.  policy  is  in  effect  on  the  date  of  the  issuance  of  the  driver's 

license  but  shall  not  in  and  of  itself  constitute  a  binder  or 

policy  of  insurance.     The  certificate  or  facsimile  shall  state 

1    .         the  effective  date  and  expiration  date  of  the  nonfleet  private 

?■  passenger  motor  vehicle  liability  policy  and  shall  state  the 

date  that  the  certificate  or  facsimile  is  issued.    The  certificate 

V.',.         or    facsimile     shall     remain     effective     proof    of    financial 

responsibility  for  a  period  of  30  consecutive  days  following 
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the  date  the  certificate  or  facsimile  is  issued  but  shall  not  in 

and  of  itself  constitute  a  binder  or  policy  of  insurance  or 

(2)    A  binder  for  or  policy  of  nonfleet  private  passenger  motor 

vehicle    liability    insurance    under    which    the    applicant    is 

insured,  provided  that  the  binder  or  policy  states  the  effective 

date  and  expiration   date  of  the  nonfleet  private  passenger 

motor  vehicle  liability  policy. 

The    preceding    provisions    of   this    subsection    do    not    apply    to 

applicants  who  do  not  own  currently  registered  motor  vehicles  and 

who  do  not  operate  nonfleet  private  passenger  motor  vehicles  that  are 

owned  by  other  persons  and  who  do  not  reside  in  a  household  wherein 

any   other    household    member   owns   a    motor   vehicle   that  are   not 

insured  under  commercial  motor  vehicle  liability  insurance  policies. 

In   such  cases,   the  applicant  shall   sign  a  written  certificate  to  that 

effect.    Such  certificate  shall  be  furnished  by  the  Division  and  may  be 

incorporated     into    the     license    application     form.        Any    material 

misrepresentation  made  by  such  person  on  such  certificate  shall  be 

grounds  for  suspension  of  that  person's  license  for  a  period  of  90 

days. 

For  the  purpose  of  this  subsection,  the  term  'nonfleet  private 
passenger  motor  vehicle'  has  the  definition  ascribed  to  it  in  Article  3C 
of  General  Statute  Chapter  58. 

The  Commissioner  may  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  by  the  Commissioner. 

Nothing  in  this  subsection  precludes  any  person  from  showing 
proof  of  financial  responsibility  in  any  other  manner  authorized  by 
Articles  9A  and  13  of  this  Chapter." 

Sec  2.  G.S  20-7(f)  reads  as  rewritten: 
"(f)  The  drivers"  licenses  issued  under  this  section  shall 
automatically  expire  on  the  birthday  of  the  licensee  in  the  fourth  year 
following  the  year  of  issuance;  and  no  new  license  shall  be  issued  to 
any  operator  after  the  expiration  of  his  license  until  such  operator  has 
again  passed  the  examination  specified  in  this  section.  Any  operator 
may  at  any  time  within  60  days  prior  to  the  expiration  of  his  license 
apply  for  a  new  license  and  if  the  applicant  meets  the  requirements  of 
this  Article,  the  Division  shall  issue  a  new  license  to  him.  A  new 
license  issued  within  60  days  prior  to  the  expiration  of  an  applicant's 
old  license  or  within  12  months  thereafter  shall  automatically  expire 
four  years  from  the  date  of  the  expiration  of  the  applicant's  old 
license. 

Any  person  serving  in  the  armed  forces  of  the  United  States  on 
active  duty  and  holding  a  valid  drixers  license  properly  issued  under 
this  section  and  stationed  outside  the  State  of  North  Carolina  may 
renew  his  license  by  making  application  to  the  Division  by  mail.    Any 
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other  person,  except  a  nonresident  as  defined  in  this  Article,  who 
holds  a  valid  driver's  license  issued  under  this  section  and  who  is 
temporarily  residing  outside  North  Carolina,  may  also  renew  by 
making  application  to  the  Division  by  mail.  For  purposes  of  this 
section  'temporarily'  shall  mean  not  less  than  30  days  continuous 
absence  from  North  Carolina.  In  either  case,  the  Division  may  waive 
the  examination  and  color  photograph  ordinarily  required  for  the 
renewal  of  a  driver's  license,  and  may  impose  in  lieu  thereof  such 
conditions  as  it  may  deem  appropriate  to  each  particular  application; 
provided  that  such  license  shall  expire  30  days  after  licensee  returns  to 
North  Carolina,  and  such  license  shall  be  designated  as  temporary. 

Provided  further,  that  no  person  who  applies  for  the  renewal  of  his 
driver's  license  shall  be  required  to  take  a  written  examination  or  road 
test  as  a  part  of  any  such  examination  unless  such  person  has  been 
convicted  of  a  traftlc  violation  or  had  prayer  for  judgment  continued 
with  respect  to  any  traffic  violation  within  a  four-year  period 
immediately  preceding  the  date  of  such  person's  renewal  application  or 
unless  such  person  suffers  from  a  mental  or  physical  condition  which 
impairs  his  ability  to  operate  a  motor  vehicle. 

Provided  further,  that  no  person  who  applies  for  the  renewal  of  his 
driver's  license  and  who  must  take  the  written  examination  pursuant  to 
this  section  shall  be  issued  a  renewed  license  unless  such  person  has 
furnished  proof  that  he  is  financially  responsible.  Proof  of  financial 
responsibility  shall  be  in  the  form  of  one  of  the  following  forms: 

(1)  A  written  certificate  or  electronically-transmitted  facsimile 
thereof  of  from  any  insurance  carrier  duly  authorized  to  do 
business  in  this  State  certifying  that  there  is  in  effect  a 
nonfleet  private  passenger  motor  vehicle  liability  policy  for 
the    benefit    of   the    person    required    to    furnish    proof  of 

'  financial  responsibility.  Such  certificate  shall  state  that  the 
policy  is  in  effect  on  the  date  of  the  renewal  of  the  driver's 
license  but  shall  not  in  and  of  itself  constitute  a  binder  or 
policy  of  insurance.  The  certificate  or  facsimile  shall  state 
the  effective  date  and  expiration  date  of  the  nonfleet  private 
passenger  motor  vehicle  liability  policy  and  shall  state  the 
■   .  date  that  the  certificate  or  facsimile  is  issued.    The  certificate 

or  facsimile  shall  remain  effective  proof  of  financial 
responsibility  for  a  period  of  30  consecutive  days  following 
the  date  the  certificate  or  facsimile  is  issued  but  shall  not  in 
and  of  itself  constitute  a  binder  or  policy  of  insurance  or 

(2)  A  binder  for  or  policy  of  nonfleet  private  passenger  motor 
vehicle  liability  insurance  under  which  the  applicant  is 
insured,  provided  that  the  binder  or  policy  states  the  effective 
date  and  expiration   date  of  the  nonfleet  private  passenger 
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motor  vehicle  liability  policy. 
The  provisions  of  the  preceding  paragraph  do  not  apply  to  applicants 
who  do  not  own  currently  registered  motor  vehicles  and  who  do  not 
operate  nonfleet  private  passenger  motor  vehicles  that  are  owned  by 
other  persons  and  who  do  not  reside  in  a  household  wherein  any  other 
household  member  owns  a  motor  vehicle  that  are  not  insured  under 
commercial  motor  vehicle  liability  insurance  policies.  In  such  cases, 
the  applicant  shall  sign  a  written  certificate  to  that  effect.  Such 
certificate  shall  be  furnished  by  the  Division  and  may  be  incorporated 
into  the  license  application  form.  Any  material  misrepresentation 
made  by  such  person  on  such  certificate  shall  be  grounds  for 
suspension  of  that  person's  license  for  a  period  of  90  days. 

For  the  purpose  of  this  subsection,  the  term  'nonfleet  private 
passenger  motor  vehicle'  has  the  definition  ascribed  to  it  in  Article 
13C  of  General  Statute  Chapter  58. 

The  Commissioner  may  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  by  the  Commissioner. 

Nothing  in  this  subsection  precludes  any  person  from  showing 
proof  of  financial  responsibility  in  any  other  manner  authorized  by 
Articles  9A  and  13  of  this  Chapter." 

Sec.  3.  G.S.  20- 1 3.2(e)  reads  as  rewritten: 
"(e)  Before  the  Division  restores  a  driver's  license  that  has  been 
suspended  or  revoked  under  any  provision  of  this  Article,  other  than 
G.S.  20-24.1 ,  the  person  seeking  to  have  his  driver's  license  restored 
shall  submit  to  the  Division  proof  that  he  has  notified  his  insurance 
agent  or  company  of  his  seeking  the  restoration  and  that  he  is 
financially  responsible.  Proof  of  financial  responsibility  shall  be  in 
the  form  of  one  of  the  following  forms; 

(1)    A  written   certificate   or  electronically-transmitted   facsimile 

thereof  -of  from  any  insurance  carrier  duly  authorized  to  do 

business    in   this   State  certifying  that  there   is   in   effect  a 

nonfleet  private  passenger  motor  vehicle  liability  policy  for 

the    benefit    of   the    person    required    to    furnish    proof  of 

financial  responsibility.     Such  certificate  shall  state  that  the 

policy   is   in   effect   on   the   date   of  the   restoration   of  the 

driver's  license  but  shall   not  in   and  of  itself  constitute  a 

.-  , .     binder  or  policy  of  insurance.      The  certificate  or  facsimile 

I   shall    state    the    effective    date    and    expiration    date    of  the 

nonfleet  private  passenger  motor  vehicle  liability  policy  and 

shall  state  the  date  that  the  certificate  or  facsimile  is  issued. 

The  certificate  or  facsimile  shall  remain  effective  proof  of 

J..  :    •  -     financial  responsibility  for  a  period  of  30  consecutive  days 

following  the  date  the  certificate  or  facsimile  is  issued  but 

^  --  '     .     shall  not  in  and  of  itself  constitute  a  binder  or  policy  of 
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insurance  or 


(2)    A  binder  for  or  policy  of  nonfleet  private  passenger  motor 

vehicle    liability    insurance    under    wiiich    the    applicant    is 

insured,  provided  that  the  binder  or  policy  states  the  effective 

date  and  expiration  date  of  the  nonfleet  private  passenger 

motor  vehicle  liability  policy. 

The    preceding    provisions    of   this    subsection    do    not    apply    to 

applicants  who  do  not  own  currently  registered   motor  vehicles  and 

who  do  not  operate  nonfleet  private  passenger  motor  vehicles  that  are 

owned  by  other  persons  and  who  do  not  reside  in  a  household  wherein 

any   other   household    member   owns    a    motor   vehicle   that  are   not 

insured  under  commercial  motor  vehicle  liability  insurance  policies. 

In   such  cases,   the  applicant  shall   sign  a  written  certificate  to  that 

effect.    Such  certificate  shall  be  furnished  by  the  Division  and  may  be 

incorporated    into    the    license    restoration    application    form.       Any 

material   misrepresentation  made  by  such  person  on  such  certificate 

shall  be  grounds  for  suspension  of  that  person's,  license  for  a  period  of 

90  days. 

For  the  purposes  of  this  subsection,  the  term  'nonfleet  private 
passenger  motor  vehicle'  has  the  definition  ascribed  to  it  in  Article 
13C  of  General  Statute  Chapter  58. 

The  Commissioner  may  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  by  the  Commissioner.  The 
financial  responsibility  required  by  this  subsection  shall  be  kept  in 
effect  for  not  less  than  three  years  after  the  date  that  the  license  is 
restored.  Failure  to  maintain  financial  responsibility  as  required  by 
this  subsection  shall  be  grounds  for  suspending  the  restored  driver's 
license  for  a  period  of  30  days.  Nothing  in  this  subsection  precludes 
any  person  from  showing  proof  of  financial  responsibility  in  any  other 
manner  authorized  by  Articles  9A  and  13  of  this  Chapter." 
Sec.  4.  G.S.  20- 16. 1(g)  reads  as  rewritten: 
"(g)  Any  judge  granting  limited  driving  privileges  under  this  section 
shall,  prior  to  granting  such  privileges,  be  furnished  proof  and  be 
satisfied  that  the  person  being  granted  such  privileges  is  financially 
responsible.  Proof  of  financial  responsibility  shall  be  in  the  form  of 
one  of  the  following  forms: 

(1)  A  written  certificate  or  electronically-transmitted  facsimile 
thereof  oi  from  any  insurance  carrier  duly  authorized  to  do 
business  in  this  State  certifying  that  there  is  in  effect  a 
nonfleet  private  passenger  motor  vehicle  liability  policy  for 
the  benefit  of  the  person  required  to  furnish  proof  of 
financial  responsibility.  Such  certificate  shall  state  that  the 
'  policy  is  in  effect  on  the  date  such  privileges  are  granted  but 

shall   not  in  and  of  itself  constitute  a  binder  or  policy  of 
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insurance,  The  certificate  or  facsimile  shall  state  the  effective 
M    ,  date  and  expiration   date  of  the  nonfleet  private  passenger 

motor  vehicle  liability  policy  and  shall  state  the  date  that  the 
.  certificate  or  facsimile  is  issued.    The  certificate  or  facsimile 

:.'.-.::  shall  remain  effective  proof  of  financial  responsibility  for  a 

period    of    30    consecutive    days    following    the    date    the 
.   M  certificate  or  facsimile  is  issued  but  shall  not  in  and  of  itself 

constitute  a  binder  or  policy  of  insurance  or 
(2)    A  binder  for  or  policy  of  nonfleet  private  passenger  motor 

vehicle    liability    insurance    under    which    the    applicant    is 
,/  insured,  provided  that  the  binder  or  policy  states  the  effective 

-v  date  and  expiration   date  of  the  nonfleet  private  passenger 

motor  vehicle  liability  policy. 
The  preceding  provisions  of  this  subsection  do  not  apply  to 
applicants  who  do  not  own  currently  registered  motor  vehicles  and 
who  do  not  operate  nonfleet  private  passenger  motor  vehicles  that  are 
owned  by  other  persons  and  who  do  not  reside  in  a  household  wherein 
any  other  household — member  owns  a — motor  vehicle  that  are  not 
insured  under  commercial  motor  vehicle  liability  insurance  policies. 
In  such  cases,  the  applicant  shall  sign  a  written  certificate  to  that 
effect.  Such  certificate  shall  be  furnished  by  the  Division.  Any 
material  misrepresentation  made  by  such  person  on  such  certificate 
shall  be  grounds  for  suspension  of  that  persons  license  for  a  period  of 
90  days. 

For  the  purpose  of  this  subsection  'nonfleet  private  passenger  motor 
vehicle'  has  the  definition  ascribed  to  it  in  Article  I3C  of  General 
Statute  Chapter  58. 

The  Commissioner  may  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  by  the  Commissioner.  Such 
granting  of  limited  driving  privileges  shall  be  conditioned  upon  the 
maintenance  of  such  financial  responsibility  during  the  period  of  the 
limited  driving  privilege.  Nothing  in  this  subsection  precludes  any 
person  from  showing  proof  of  financial  responsibility  in  any  other 
manner  authorized  by  Articles  9A  and  13  of  this  Chapter." 
Sec.  5.  G.S.  20-19(k)  reads  as  rewritten: 
"(k)  Before  the  Division  restores  a  driver's  license  that  has  been 
suspended  or  revoked  under  any  provision  of  this  Article,  other  than 
G.S.  20-24.1 ,  the  person  seeking  to  have  his  driver's  license  restored 
shall  submit  to  the  Division  proof  that  he  has  notified  his  insurance 
agent  or  company  of  his  seeking  the  restoration  and  that  he  is 
financially  responsible.  Proof  of  financial  responsibility  shall  be  in 
the  form  of  one  of  the  following  forms: 

(1)    A   written   certificate   or  electronically-transmitted   facsimile 

thereof  of  fiom  any  insurance  carrier  duly  authorized  to  do 

973 


CHAPTER  436  Session  Laws  -  1989 

business   in    this   State   certifying   that  there   is    in   effect   a 

nonfleet  private  passenger  motor  vehicle  liability  policy  for 

the    benefit    of   the    person    required    to    furnish    proof   of 

,i  ,;,.         financial  responsibility.     Such  certificate  shall  state  that  the 

,r  ;^  policy   is   in   effect  on   the   date   of  the   restoration   of  the 

'     '         driver's  license  but  shall   not  in  and  of  itself  constitute  a 

ji  binder  or  policy  of  insurance.     The  certificate  or  facsimile 

shall    state    the    effective    date    and    expiration    date    of  the 
v;jj  -  nonfleet  private  passenger  motor  vehicle  liability  policy  and 

;  shall  state  the  date  that  the  certificate  or  facsimile  is  issued. 

The  certificate  or  facsimile  shall  remain  effective  proof  of 
n^^   ■  financial  responsibility  for  a  period  of  30  consecutive  days 

following  the  date  the  certificate  or  facsimile  is  issued  but 
f  shall   not  in  and  of  itself  constitute  a  binder  or  policy  of 

insurance  or 
(2)    A  binder  for  or  policy  of  nonfleet  private  passenger  motor 

vehicle    liability    insurance    under    which    the    applicant    is 

insured,  provided  that  the  binder  or  policy  states  the  effective 
'-    '  date  and  expiration   date  of  the  nonfleet  private  passenger 

motor  vehicle  liability  policy. 
The  preceding  provisions  of  this  subsection  do  not  apply  to 
applicants  who  do  not  own  currently  registered  motor  vehicles  and 
who  do  not  operate  nonfleet  private  passenger  motor  vehicles  that  are 
owned  by  other  persons  and  who  do  not  reside  in  a  household  wherein 
any  other  household  member  owns  a  motor  vehicle  that  are  not 
insured  under  commercial  motor  vehicle  liability  insurance  policies. 
In  such  cases,  the  applicant  shall  sign  a  written  certificate  to  that 
effect.  Such  certificate  shall  be  furnished  by  the  Division  and  may  be 
incorporated  into  the  license  restoration  application  form.  Any 
material  misrepresentation  made  by  such  person  on  such  certificate 
shall  be  grounds  for  suspension  of  that  person's  license  for  a  period  of 
90  days. 

For  the  purposes  of  this  subsection,  the  term  'nonfleet  private 
passenger  motor  vehicle'  has  the  definition  ascribed  to  it  in  Article 
13C  of  General  Statute  Chapter  58. 

The  Commissioner  may  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  by  the  Commissioner.  The 
financial  responsibility  required  by  this  subsection  shall  be  kept  in 
effect  for  not  less  than  three  years  after  the  date  that  the  license  is 
restored.  Failure  to  maintain  financial  responsibility  as  required  by 
this  subsection  shall  be  grounds  for  suspending  the  restored  driver's 
license  for  a  period  of  30  days.  Nothing  in  this  subsection  precludes 
any  person  from  showing  proof  of  financial  responsibility  in  any  other 
manner  authorized  by  Articles  9A  and  13  of  this  Chapter." 
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Sec.  6.     G.S.  20-179.3(1)  reads  as  rewritten: 

"(I)  Any  judge  granting  limited  driving  privileges  under  this  section 

shall    prior  to  granting  such  privileges,   be  furnished  proof  and  be 

satisfied  that  the  person  being  granted  such  privileges  is  financially 

responsible.     Proof  of  financial  responsibility  shall  be  in  the  form  of 

one  of  the  following  forms;  .     _,    r     •    •, 

(1)    A  written   certificate   or  electronically-transmitted   facsimile 

thereof  ^  from  any  insurance  carrier  duly  authorized  to  do 
business  in  this  State  certifying  that  there  is  in  effect  a 
nonfleet  private  passenger  motor  vehicle  liability  policy  for 
the  benefit  of  the  person  required  to  furnish  proof  of 
financial  responsibility.  Such  certificate  shall  state  that  the 
policy  i:  in  fff^'-t  ^"  t^^  Hnte  mrh  privilege?  are  granted  but 
Ehall  not  in  p"^  ^f  '^^^'f  rnnftitntc  a  binder  or  policy  of 
insurance.  The  certificate  or  facsimile  shall  state  the 
effective  date  and  expiration  date  of  the  nonfleet  private 
passenger  motor  vehicle  liability  policy  and  shall  state  the 
date  that  the  certificate  or  facsimile  is  issued.  The  certificate 
, ,  ;  or    facsimile     shall     remain    effective    proof    of    financial 

'    ,,.  responsibility  for  a  period  of  30  consecutive  days  following 

the  date  the  certificate  or  facsimile  is  issued  but  shall  not  in 
and  of  itself  constitute  a  binder  or  policy  of  insurance  or 
(2)    A  binder  for  or  policy  of  nonfleet  private  passenger  motor 
vehicle    liability    insurance    under    which    the    applicant    is 
insured,  provided  that  the  binder  or  policy  states  the  effective 
,       date  and  expiration  date  of  the  nonfleet  private  passenger 
'    .       motor  vehicle  liability  policy. 

The  preceding  provisions  of  this  subsection  do  not  apply  to 
applicants  who  do  not  own  currently  registered  motor  vehicles  and 
who  do  not  operate  nonfleet  private  passenger  motor  vehicles  that  are 
owned  by  other  persons  and  who  do  not  reside  in  a  household  nrherein 
any  other  hou^^^^'^  mpmher  owns  a  motor  vehicle  that  are  not 
insured  under  commercial  motor  vehicle  liability  insurance  policies. 
in  such  cases,  the  applicant  shall  sign  a  written  certificate  to  that 
effect.  Such  certificate  shall  be  furnished  by  the  Division.  Any 
material  misrepresentation  made  by  such  person  on  such  certificate 
shall  be  grounds  for  suspension  of  that  person "s  license  for  a  period  of 

90  days. 

For  the  purpose  of  this  subsection  'nonfleet  private  passenger  motor 
vehicle'   has  the  definition  ascribed  to  it  in  Article   13C  of  General 

Statute  Chapter  58.  •     .  u      .  • 

The  Commissioner  mav  require  that  certificates  required  by  this 
subsection  be  on  a  form  approved  bv  the  Commissioner.  Such 
granting  of  limited  driving  privileges  shall  be  conditioned  upon  the 
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maintenance  of  such  financial  responsibility  during  the  period  of  the 
limited  driving  privilege.  Nothing  in  this  subsection  precludes  any 
person  from  showing  proof  of  financial  responsibility  in  any  other 
manner  authorized  by  Articles  9A  and  13  of  this  Chapter." 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989.  ,  ,,    ., 

S.B.  381  CHAPTER437  . 

AN    ACT    TO    PERMIT    MINORS    TO    LEASE    SAFE    DEPOSIT 

BOXES ,  ,, ,..,.  ,,,     ,.       ,. 

■   ■■■..  '/^',^        ■ 

The  General  AssetJibly  of  North  Carolina  enacts:  ..    '. 

Section  1.      G.S.  54B-132  reads  as  rewritten: 
"§   54B-132.    Minors  as   withdrawable  account  holders,    holders;   safe 
deposit  box  lessees. 

(a)  An  association  may  issue  a  withdrawable  account  to  a  minor  as 
the  sole  and  absolute  owner  and  receive  payments,  pay  withdrawals, 
accept  pledges  and  act  in  any  other  manner  with  respect  to  such 
account  on  the  order  of  the  minor  with  like  effect  as  if  he  were  of  full 
age  and  legal  capacity.  Any  payment  to  a  minor  shall  be  a  discharge 
of  the  association  to  the  extent  thereof  The  account  shall  be  held  for 
the  exclusive  right  and  benefit  of  the  minor  free  from  the  control  of  all 
persons,  except  creditors. 

(b)  An  association  may  lease  a  safe  deposit  box  to  a  minor  and, 
with  respect  to  such  lease,  may  deal  with  the  minor  in  all  regards  as  if 
the  minor  were  of  full  age  and  legal  capacity.  A  minor  entering  a 
lease  agreement  with  an  association  pursuant  to  this  subsection  shall 
be  bound  by  the  terms  of  the  agreement  to  the  same  extent  as  if  the 
minor  were  of  full  age  and  legal  capacity." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989.  ,    ' 

SB.  424  CHAPTER438  - 

AN    ACT    TO    AMEND    THE    MENTAL    HEALTH,     MENTAL 
RETARDATION.  AND  SUBSTANCE  ABUSE 

CONFIDENTIALITY  LAWS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  I22C-55  is  amended  by  inserting  a  new 
subsection  (el)  to  read: 
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"(el)  A  State  facility  may  furnish  client  identifying  information  to 
the  Department  for  the  purpose  of  maintaining  an  index  of  clients 
served  in  State  facilities  which  may  be  used  by  State  facilities  only  if 
that  information  is  necessary  for  the  appropriate  and  effective 
evaluation,  care  and  treatment  of  the  client." 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  468  CHAPTER  439 

AN  ACT  TO  EXPEDITE  PHYSICAL  EXAMINATIONS  OF 
EMPLOYEES  WHO  FILE  CLAIMS  FOR  ASBESTOSIS  OR 
SILICOSIS  PURSUANT  TO  THE  WORKERS"  COMPENSATION 
ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  97-72  is  amended  by  adding  a  subsection  to 
read: 

"(c)  Notwithstanding  any  other  provision  of  this  Article,  the 
Industrial  Commission,  in  its  discretion,  may  designate  a  qualified 
physician  who  is  not  a  member  of  the  advisory  medical  committee  to 
perform  an  examination  of  an  employee  who  has  filed  a  claim  for 
benefits  for  asbestosis  or  silicosis.  This  physician  shall  file  his  reports 
in  the  same  manner  a  member  of  the  advisory  medical  committee  files 
reports;  and  these  reports  shall  be  deemed  reports  of  the  advisory 
medical  committee." 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to  all 
awards  determined  by  a  commissioner  or  a  deputy  commissioner  on  or 
after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

SB.  493  CHAPTER  440  ^ 

AN  ACT  TO  MAKE  TECHNICAL  CHANGES  TO  THE  PRECINCT 
BOUNDARY  PROGRAM  AND  TO  EXTEND  THE  TWO- 
MONTH  FREEZE  ON  ANNEXATIONS  AND  ANNEXATION 
REPORTING  REQUIREMENTS  TO  TERRITORY  IN  ALL 
COUNTIES  PARTICIPATING  IN  THE  PRECINCT  BOUNDARY 
PROGRAM. 

The  General  Assembly  of  North  Carolina  enacts:  ■';        ■ 

Section  1.      G.S.  163-128  reads  as  rewritten: 
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"  §  163-128.  Election  precincis  and  voting  places  established  or  altered. 

(a)  Each  county  shall  be  divided  into  a  convenient  number  of 
precincts  for  the  purpose  of  voting,  and  there  shall  be  at  least  one 
precinct  encompassed  within  the  territory  of  each  township;  provided, 
however,  that  upon  a  resolution  adopted  by  the  county  board  of 
elections  and  approved  by  the  Secretary-Director  of  the  State  Board  of 
Elections  voters  from  a  given  precinct  within  a  township  may  be 
temporarily  transferred,  for  the  purpose  of  voting,  to  a  precinct  in  an 
adjacent  township.  Any  such  transfers  shall  be  for  the  period  of  time 
equal  only  to  the  term  of  office  of  the  county  board  of  elections 
making  such  transfer.  When  such  a  resolution  has  been  adopted  by 
the  county  board  of  elections  to  assign  voters  from  more  than  one 
township  to  the  same  precinct,  then  the  county  board  of  elections  shall 
maintain  separate  registration  and  voting  records,  consistent  with  the 
procedure  prescribed  by  the  State  Board  of  Elections,  so  as  to  properly 
identify  the  township  in  which  such  voters  reside.  There  shall  be  at 
least  one  voting  place  in  each  precinct.  Except  as  provided  in  G.S. 
163-1 32.2(a)(1),  the  polling  place  for  a  precinct  shall  be  located 
within  the  precinct. 

Except  as  provided  by  Article  12A  of  this  Chapter,  the  county  board 
of  elections  shall  have  power  from  time  to  time,  by  resolution,  to 
establish,  alter,  discontinue,  or  create  such  new  election  precincts  or 
voting  places  as  it  may  deem  expedient.  Upon  adoption  of  a  resolution 
establishing,  altering,  discontinuing,  or  creating  a  precinct  or  voting 
place,  the  board  shall  give  20  days"  notice  thereof  prior  to  the  date  on 
which  the  registration  books  or  records  next  close  pursuant  to  G.S. 
163-67.  Notice  shall  be  given  by  advertisement  in  a  newspaper  having 
general  circulation  in  the  county,  by  posting  a  copy  of  the  resolution 
at  the  courthouse  door,  and  by  mailing  a  copy  of  the  resolution  to  the 
chairman  of  every  political  party  in  the  county. 

(b)  Each  county  board  of  elections  shall  prepare  a  map  of  the 
county  on  which  the  precinct  boundaries  are  drawn  or  described,  shall 
revise  the  map  when  boundaries  are  changed,  and  shall  keep  a  copy  of 
the  current  map  on  file  and  posted  for  public  inspection  at  the  office  of 
the  Board  of  Elections,  and  shall  file  a  copy  with  the  State  Board  of 
Elections." 

Sec.  2.     G.S.  163-132.2  reads  as  rewritten: 
"§  163-132.2.  Establishment  of  precinct  boundaries  for  1990  Census. 

(a)  The  Legislative  Services  Office  as  soon  as  it  receives  the  U.S. 
Census  Bureau's  official  census  block  maps  to  be  used  in  the  1990 
U.S.  Census  shall  send  the  relevant  copies  of  those  maps  to  county 
boards  of  elections.  After  receiving  copies  of  those  maps,  the  county 
boards  of  election  shall: 

(1)      Alter,     where     necessary,     precinct     boundaries     to     be 
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,,   >,  coterminous       with       townsliip       boundaries.       municipal 

boundaries,  census  block  boundaries,  or  a  combination  of 

those    boundaries    provided    that    if.    as    a    result    of   the 

alteration,  the  polling  place  is  no  longer  in  the  precinct,  it 

,.-  ;  ,     may  continue  to  be  the  polling  place  as  long  as  the  lot  or 

,   ,      tract   on   which   the   polling   place   is   situated  adjoins  the 

precinct; 
(la)  Alter,  where  necessary,  precinct  boundaries  so  that  each 
precinct  is  composed  solely  of  contiguous  territory,  except 
',  t),  ,  where  the  operation  of  G.S.  163-132. 5A  has  caused  a 
precinct  to  be  divided  into  two  or  more  non-contiguous 
areas. 

(2)  Mark   all    precinct   boundaries   on   the   maps   sent   by  the 

^...•j  Legislative      Services      Office.      showing      the      precinct 

.    ;■  boundaries  in  effect  as  of  the  time  of  marking,  but  with  any 

.",  changes  effective  at  a  later  time  as  provided  by  subsection 

(d)  of  this  section;  and 

(3)  File  at  a  time  deemed  necessary  by  the  Executive  Secretary- 
Director  of  the  State  Board  of  Elections  with  the  State 
Board  and  the  Legislative  Services  Office  the  maps 
identifying    the     precinct     boundaries.         The    Executive 

,  Secretary-Director  may  require  a  county  board  of  elections 

to  file  a  written  description  of  the  boundaries  of  any 
precinct  or  part  thereof. 
Provided,  where  a  precinct  boundary  has  been  or  is  to  be  altered 
because  of  the  operation  of  G.S.  163-132.5A.  the  boundary  on  the 
map  shall  be  shown  as  in  effect  on  January  L  1988,  the  reporting 
date  reported  through  the  U.S.  Census  Bureau's  1988  Boundary  and 
Annexation  Survey  of  the  underlying  municipal  boundary  on  the  map, 
but  the  fact  that  the  boundary  has  been  or  is  to  be  moved  because  of 
an  intervening  annexation  shall  be  reported  to  the  Executive  Secretary- 
Director  of  the  State  Board  of  Elections  and  Legislative  Services 
Office. 

(b)  The  Executive  Secretary-Director  of  the  State  Board  of 
Elections  and  the  Legislative  Services  Office  shall  examine  the 
returned  maps  and  their  written  descriptions.  After  its  examination  of 
the  maps  and  their  written  descriptions,  the  Legislative  Services  Office 
shall  submit  to  the  Executive  Secretary-Director  of  the  State  Board  of 
Elections  its  opinion  as  to  whether  all  precinct  boundaries  are 
coterminous  with  current  township  boundaries,  current  municipal 
boundaries,  census  block  boundaries,  or  a  combination  of  those 
boundaries,  with  notations  as  to  wheie  those  boundaries  do  not  comply 
with  these  standards.  If  the  Executive  Secretary-Director  of  the  State 
Board  determines  that  all   precinct  boundaries  are  coterminous  with 
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current  township  boundaries,  current  municipal  boundaries,  census 
block  boundaries,  or  a  combination  of  those  boundaries,  the  Executive 
Secretary-Director  of  the  State  Board  shall  approve  the  maps  and 
written  descriptions  as  filed  and  these  precincts  shall  be  the  official 
precincts.  Additionally,  the  Legislative  Services  Office  shall  submit  to 
the  Executive  Secretary-Director  of  the  State  Board  of  Elections  its 
opinion  as  to  whether  each  precinct  is  composed  solely  of  contiguous 
territory. 

(c)  If  the  Executive  Secretary-Director  of  the  State  Board  does  not 
find  that  the  filed  precinct  boundaries  are  coterminous  with  the 
current  township  boundaries,  current  municipal  boundaries,  census 
block  boundaries,  or  a  combination  of  those  boundaries,  he  shall  not 
approve  those  precinct  boundaries  but  shall  alter  the  precinct 
boundaries  to  be  coterminous  with  the  census  block  boundaries, 
municipal  boundaries  or  township  boundaries  nearest  to  those  existing 
precinct  boundaries  and  these  altered  precincts  shall  then  be  the 
official  precincts.  If  the  Executive  Secretary-Director  of  the  State 
Board  finds  that  a  precinct  does  not  consist  solely  of  contiguous 
territory,  he  shall  alter  the  precinct  boundary  so  that  it  consists  solely 
of  contiguous  territory,  except  where  the  non-contiguity  is  caused  by 
the  operation  of  G.S.  I6QA-132.5A.  163-132. 5A. 

(d)  The  changes  in  precinct  boundaries  under  subsections  (b)  and 
(c)  of  this  section  shall  be  made  effective  not  later  than  January  1 , 
1992. 

(e)  After  the  Executive  Secretary-Director  of  the  State  Board 
approves  or  alters  the  precincts  filed  by  the  county  boards  and  before 
January  2.  1990,  no  county  board  of  elections  may  establish,  alter, 
discontinue,  or  create  any  precinct  except  for  the  following: 

(1)  Changes  resulting  from  G.S.  163-132. 5A  163-132. 5A;  •©? 
by 

(2)  Division  of  one  precinct  into  two  or  more  precinctSi 
precincts;  or 

(3)  With  the  consent  of  the  Executive  Secretary-Director  of  the 
State  Board  of  Elections,  changes  of  boundaries  that  the 
U.S.  Census  Bureau  has  identified  for  the  Legislative 
Services  Office  as  not  being  coterminous  with  census  block 

'..         boundaries,  township  boundaries,  municipal  boundaries,  or 

a    combination    of    these    boundaries,    provided    that    the 

boundaries    are    made    so    coterminous.       The    Executive 

■  Secretary-Director     shall     consult     with     the     Legislative 

:    "  Services   Office   prior   to   consenting   to   precinct   changes 

under  this  subdivision. 

(f)  The  State  shall  request  that  the  U.S.  Census  Bureau  provide 
summaries  of  census  data  by  precinct,   and  shall   participate  in  the 
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1990  Census  Redistricting  Data  Program.  When  the  State  files  with 
the  Census  Bureau  precinct  maps,  those  boundaries  shall  be  those 
effective  at  the  date  of  submission,  but  with  any  change  with  a 
postponed  effective  date  made  under  subsection  (d)  of  this  section  or 
made  under  G.S.  163-132.5A.  In  any  case  where  the  precinct 
includes  non-contiguous  portions  because  of  the  operation  of  G.S. 
163-132.5A.  the  Executive  Secretary-Director  of  the  State  Board  of 
Elections  shall  designate  those  areas  for  census  data  purposes  as 
separate  precincts." 

Sec.  3.     G.S.  163-1 32. 5A  reads  as  rewritten: 
"§  163-132. 5A.  Precinct  boundaries. 

(a)  Whenever  an  annexation  ordinance  adopted  under  Parts  1.  2,  or 
3  of  Article  4A  of  Chapter  160A  of  the  General  Statutes,  or  a  local  act 
of  the  General  Assembly  annexing  property  to  a  municipality,  becomes 
effective  during  the  period  beginning  January  1 .  1988.  with  the  date  of 
the  annexation  as  reported  through  the  U.S.  Census  Bureau's  1988 
Boundary  and  Annexation  Survey  and  ending  December  3K  1989. 
October  31 .  1989.  and  any  part  of  the  boundary  of  the  area  being 
annexed  which  is  actually  contiguous  to  the  city  is  also  a  precinct 
boundary  for  elections  administered  by  the  county  board  of  elections 
then  the  annexed  area  is  automatically  moved  into  the  'city  precinct', 
provided  that  if  the  annexed  area  is  adjacent  to  more  than  one  city 
precinct,  the  board  of  elections  shall  place  the  area  in  any  one  oV 
more  of  the  adjacent  city  precincts.  The  county  board  of  elections 
may  delay  the  effective  date  of  any  change  under  this  subsection  to  a 
date  not  later  than  January  1.  1992. 

(b)  This  section  does  not  apply  when  the  entire  area  of  contiguity 
between  the  city  and  the  area  being  annexed  is  a  township  boundary,  a 
county  boundary,  op  a  visible  feature  used  or  expected  to  be  used  as  a 
census  block  boundary  in  the  1990  census,  census,  or  a  combination 
of  those  boundaries." 

Sec.  4.     G.S.  1 20-30. 9B  reads  as  rewritten: 
"  §  1 20-30. 9B.  Slalewide  siatuies:  Slate  Board  of  Elections. 

The  Executive  Secretary-Director  of  the  State  Board  of  Elections 
shall  submit  to  the  Attorney  General  of  the  United  States  States: 

(1)  Within  30  days  of  ratification  all  acts  of  the  General  Assembly 
that  amend,  delete,  add  to.  modify  or  repeal  any  provision  of  Chapter 
163  of  the  General  Statutes  or  any  other  statewide  legislation,  except 
relating  to  Chapter  7A  of  the  General  Statutes,  which  constitutes  a 
'change  affecting  voting'  under  Section  5  of  the  Voting  Rights  Act  of 
i965^  1965;  and 

(2)  Within  30  days  all  alterations  of  precinct  boundaries  under  G.S. 
163-1 32.2(c)  in  counties  covered  by  Section  5  of  the  Voting  Rights 
Act  of  1965." 
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Sec.  5.     G.S.  1 63-1 32. 5C  reads  as  rewritten:  .    '''.^ 

"§  163-1 32. 5C.    Local  acts. 

(a)  Notwithstanding  the  provisions  of  any  local  act,  a  county  board 
of  elections  need  not  have  the  approval  of  any  other  county  board  or 
commission  to  make  precinct  boundary  changes  required  by  this 
Article. 

(b)  Notwithstanding  G.S.  163-128.  precinct  boundaries  established 
established,  retained  or  changed  under  this  Article  need  not  follow 
may  cross  township  lines." 

Sec.  6.     G.S.  160A-58.9A  reads  as  rewritten: 
"§  I60A-58.9A.    Effective  dale  of  certain  annexation  ordinances  adopted 
under  Article  4A  of  Chapter  160A. 

(a)  No  annexation  ordinance  adopted  under  Article  4A  of  Chapter 
160A  of  the  General  Statutes  may  become  effective  during  the  period 
beginning  November  1.  1989.  and  ending  January  1.  1990.  If 
because  of  the  operation  of  G.S.  160A-37.1(h).  G.S.  160A-37.3(g), 
G.S.  160A-38,  G.S.  160A-49.1(h).  G.S.  160A-49.3(g).  G.S.  160A- 
50,  the  order  of  any  court,  or  the  operation  of  Section  5  of  the 
Voting  Rights  Act  of  1965,  an  annexation  ordinance  is  to  become 
effective  during  the  period  beginning  November  1.  1989.  and  ending 
January  1.  1990,  it  shall  instead  become  effective  on  a  date  during  the 
period  beginning  January  2.  1990,  and  ending  December  31,  1990, 
set  by  ordinance  of  the  governing  board  of  the  city. 

(b)  If  the  final  date  upon  which  an  annexation  ordinance  adopted 
under  Article  4A  of  Chapter  160A  of  the  General  Statutes,  may  be 
made  effective  occurs  during  the  period  beginning  November  I,  1989, 
and  ending  January  1,  1990.  the  effective  date  of  the  annexation  may 
be  set  in  the  annexation  ordinance  as  any  date  during  the  period 
beginning  January  2,  1990,  and  ending  December  31,  1990,  in 
addition  to  any  date  permitted  by  law  before  November  1,  1989. 

(c)  This  section  applies  ofl4y  to  territory  located  in  counties  with  a 
population  of  55.000  or  over,  according  to  the  1980  decennial  federal 
census,  census,  and  to  territory  located  in  all  other  counties  subject  to 
Article  12A  of  Chapter  163  of  the  General  Statutes,  pursuant  to  G.S. 
163-132.6." 

Sec.  7.     G.S.  160A-29  reads  as  rewritten: 
"§  160A-29.  Map  of  annexed  area,  copy  of  ordinance  and  election  results 
recorded  in  the  office  of  register  of  deeds. 

Whenever  the  limits  of  any  municipal  corporation  are  enlarged,  in 
accordance  with  the  provisions  of  this  Article,  it  shall  be  the  duty  of 
the  mayor  of  the  city  or  town  to  cause  an  accurate  map  of  such 
annexed  territory,  together  with  a  copy  of  the  ordinance  duly  certified, 
and  the  official  results  of  the  election,  if  conducted,  to  be  recorded  in 
the  office  of  the  register  of  deeds  of  the  count}'  or  counties  in  which 
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such  territory  is  situated  and  in  the  office  of  the  Secretary  of  State, 
and  in  the  case  of  annexed  territory  located  in  a  county  with  a 
population  of  55.000  or  over  according  to  the  1980  decennial  federal 
census,  census  or  in  any  other  county  subject  to  Article  12A  of 
Chapter  163  of  the  General  Statutes,  pursuant  to  G.S.  163-132.6, 
where  the  annexation  ordinance  becomes  effective  during  the  period 
beginning  January  1.  1988.  and  ending  January  2.  1990,  to  cause  a 
copy  of  such  map  and  ordinance  to  be  filed  with  the  county  board  of 
elections  of  the  county  where  the  territory  is  located.  Any  annexation 
shall  be  reported  as  part  of  the  Boundary  and  Annexation  Survey  of 
the  United  States  Bureau  of  the  Census." 

Sec.  8.     G.S.  160A-39  reads  as  rewritten: 
"§  I60A-39.  Annexauon  recorded. 

Whenever  the  limits  of  a  municipality  are  enlarged  in  accordance 
with  the  provisions  of  this  Part,  it  shall  be  the  duty  of  the  mayor  of 
the  municipality  to  cause  an  accurate  map  of  such  annexed  territory, 
together  with  a  copy  of  the  ordinance  duly  certified,  to  be  recorded  in 
the  office  of  the  register  of  deeds  of  the  county  or  counties  in  which 
such  territory  is  situated  and  in  the  office  of  the  Secretary  of  State, 
and  in  the  case  of  annexed  territory  located  in  a  county  with  a 
population  of  55,000  or  over  according  to  the  1980  decennial  federal 
census,  census  or  in  any  other  county  subject  to  Article  12A  of 
Chapter  163  of  the  General  Statutes,  pursuant  to  G.S.  163-132.6, 
where  the  annexation  ordinance  becomes  effective  during  the  period 
beginning  January  1.  1988,  and  ending  January  2,  1990.  to  cause  a 
copy  of  such  map  and  ordinance  to  be  filed  with  the  county  board  of 
elections  of  the  county  where  the  territory  is  located.  Any  annexation 
shall  be  reported  as  part  of  the  Boundary  and  Annexation  Survey  of 
the  United  States  Bureau  of  the  Census."  ■        .. 

Sec.  9.     G.S.  160A-51  reads  as  rewritten: 
"§  I60A-5I.  Annexauon  recorded. 

Whenever  the  limits  of  a  municipality  are  enlarged  in  accordance 
with  the  provisions  of  this  Part,  it  shall  be  the  duty  of  the  mayor  of 
the  municipality  to  cause  an  accurate  map  of  such  annexed  territory, 
together  with  a  copy  of  the  ordinance  duly  certified,  to  be  recorded  in 
the  office  of  the  register  of  deeds  of  the  county  or  counties  in  which 
such  territory  is  situated  and  in  the  office  of  the  Secretary  of  State, 
and  in  the  case  of  annexed  territory  located  in  a  county  with  a 
population  of  55,000  or  over  according  to  the  1980  decennial  federal 
census,  census  or  in  any  other  county  subject  to  Article  12A  of 
Chapter  163  of  the  General  Statutes,  pursuant  to  G.S.  163-132.6, 
where  the  annexation  ordinance  becomes  effective  during  the  period 
beginning  January  1.  1988.  and  ending  January  2.  1990.  to  cause  a 
copy  of  such  map  and  ordinance  to  be  filed  with  the  county  board  of 
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elections  of  the  county  where  the  territory  is  located.  Any  annexation 
shall  be  reported  as  part  of  the  Boundary  and  Annexation  Survey  of 
the  United  States  Bureau  of  the  Census." 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989.  -'      ;-    .;  u 

S.B.  548  -'^-     CHAPTER  441     ■    '■-'''■     '^'     -•-.-■  \  ;f..:- 

AN  ACT  TO  AMEND  THE  COLLECTION  AGENCY  LAWS.      '    ' 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  66-49.24  reads  as  rewritten:    '■  '•         '    •      v 
"§  66-49.24.   Permit  from  Commissioner  of  Insurance:  misdemeanor  to 
do  business  without  permit;  penalty  for  violation:  exception. 

No  person,  firm,  corporation,  or  association  shall  conduct  or 
operate  a  collection  agency  or  do  a  collection  agency  business,  as  the 
same  is  hereinafter  defined  in  this  Article,  until  he  or  it  shall  have 
secured  a  permit  therefor  as  provided  in  this  Article.  Any  person, 
firm,  corporation  or  association  conducting  or  operating  a  collection 
agency  or  doing  a  collection  agency  business  without  the  permit  shall 
be  guilty  of  a  misdemeanor  Class  J  felony.  Any  officer  or  agent  of  any 
person,  firm,  corporation  or  association,  who  shall  personally  and 
knowingly  participate  in  any  violation  of -tbi*  the  remaining  provisions 
of  this  Part  shall  likewise  be  guilty  of  a  misdemeanor.  Provided, 
however,  that  nothing  in  this  section  shall  be  construed  to  require  a 
regular  employee  of  a  duly  licensed  collection  agency  in  this  State  to 
procure  a  collection  agency  permit." 

Sec.  2.     G.S.  66-49.25  (0  reads  as  rewritten: 

"(0  A  completed  statement  by  each  stockholder  owning  ten  percent 
(10%)  or  more  of  the  applicant's  outstanding  voting  stock  and  each 
partner,  director,  officer,  office  manager,  sales  representative  or  other 
collector  actively  engaged  in  the  collection  agency  business, 
containing^  the  name  of  the  collection  agency,  the  name  and  address 
of  the  individual  completing  the  form,  the  positions  held  by  such 
individual,  each  conviction  of  any  criminal  offense  and  any  criminal 
charges  pending  other  than  minor  traffic  violations  of  such  individual, 
and  the  name  and  address  of  three  people  not  related  to  the  individual 
who  can  attest  to  the  individual's  reputation  for  honesty  and  fair 
dealings;". 

Sec.  3.  G.S.  66-49.25  is  amended  by  adding  new  subsections 
to  read: 

"(m)  A  statement  certifying  that  no  officer,  individual  proprietor  or 
partner  of  the  applicant  has  been  convicted  of  a  felony  involving  moral 
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turpitude,  or  any  violation  of  any  State  or  federal  debt  collection  law. 

(n)  If  the  collection  agency's  office  or  records,  as  described  in 
G.S.  66-49.29.  are  located  outside  of  North  Carolina,  a  statement 
sworn  to  by  an  appropriate  corporate  officer,  partner,  or  individual 
proprietor  consenting  to  and  authorizing  the  reimbursement,  to  the 
Commissioner  by  the  collection  agency,  of  expenses  incurred  by  the 
Commissioner  in  conducting  routine  examinations,  audits,  and  in 
investigating  written  complaints  against  the  collection  agency  or  its 
employees.  All  reimbursements  shall  be  paid  to  the  Commissioner  no 
more  than  30  days  after  the  date  of  billing. 

(o)  If  the  applicant  is  a  foreign  corporation,  a  statement  authorizing 
the  Commissioner  to  be  its  agent  for  service  of  process,  which  shall 
be  administered  pursuant  to  the  provisions  of  G.S.  58-153." 
Sec.  4.  G.S.  66-49.27(2)  reads  as  rewritten: 
"(2)  Any  person,  firm,  corporation  or  association  which  attempts  to 
or  does  transfer  or  sell  to  any  person,  firm,  corporation  or  association 
not  holding  the  permit  prescribed  by  this  Article  any  system  or  series 
of  letters  or  forms  for  use  in  the  collection  of  delinquent  accounts  or 
claims  which  by  direct  assertion  or  by  implication  indicate  that  the 
claim  or  account  is  being  asserted  or  collected  by  any  person,  firm, 
corporation,  or  association  other  than  the  creditor  or  owner  of  the 
claim  or  demand;  provided  that  no  bond  shall  be  required  of  any  such 
collection  agency  if  it  does  not  collect  any  money  from  the  debtor  nor 
hold  itself  out  as  being  authorized  to  receive  payment  of  all  or  any  part 
of  such  debt." 

Sec.  5.     G.S.  66-49.27(1 1)  reads  as  rewritten: 
"(11)    'Collection  agency'   shall   not  include  any  person,   firm, 
corporation^     or    association     attempting    to    collect    or 
.■:...  ■;.         collecting  claims,  in  his  or  its  own  name,  of  a  business  or 
'   :i         businesses   owned   wholly   or   substantially   by   the   same 
person^  or  persons  operating  such  collection  agency  firm, 
corporation,  or  association." 
Sec.  6.     G.S.  66-49. 29(a)  reads  as  rewritten: 
"(a)   Each   person,    firm,   or  corporation    licensed   as   a  collection 
agency  in  North  Carolina  shall  keep  within  this  State  a  full  and  correct 
record  of  all  business  done  in  this  State  as  set  forth  below.  All  such 
records  pertaining  to  collection  activity,  concerning  debtor  records  and 
client  accounting  records,  but  not  general  operating  records,  shall  be 
open   to   inspection   by  the  Commissioner  of  Insurance  or  his  duly 
authorized    deputy    upon    demand.    Each — licensed    collection — agency 
engaged   in   the  collection   of  debts   shall    maintain  an  office  in   this 
■State."  .     ':    :     '■  .. 

Sec.  7.     G.S.  66-49.30  reads  as  rewritten: 
"§  66-49.30.  Hearing  grained  applicani  if  applicailon  denied:  appeal. 
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If,  upon  application,  the  Commissioner  sliall  finds  that  -a  the  permit 
should  not  be  issued  or  renewed  to  the  applicant,  he  shall  decline  the 
same,  giving  notice  of  his  action  to  and  denies  an  application,  he 
shall  notify  the  applicant  or  permittee  and  advise,  in  writing,  the 
applicant  or  permittee  of  the  reasons  for  the  denial  or  nonrenewal  of 
the  permit.  Following  notice  the  applicant  shall  have  10  Within  30 
days  of  receipt  of  notification  the  applicant  or  permittee  may  make 
written  demand  upon  within  which  to  submit  additional  information  in 
support  of  his  application  and  if. — upon  further  hearing  upon  the 
application  and  additional  information  the  Commissioner  for  a  hearing 
to  determine  the  reasonableness  of  the  Commissioner's  shall  again 
decline  to  issue  the  permit,  the  applicant  shall  have  the  right  to  appeal 
to  the  superior  court  and  his  appeal  shall  stand  for  hearing  in  the 
Superior  Court  of  the  County  of  Wake,  and  the  evidence,  data  and 
information  submitted  to  the  Commissioner  shall  constitute  the  record 
in  the  superior  court  to  determine  whether  or  not  the  Commissioner 
had  evidence  sufficient  to  justify  his  action.  Such  hearing  shall  be 
scheduled  within  30  days  and  held  within  90  days  from  the  date  of 
receipt  of  the  written  demand.  If  the  Commissioner  shall  decline  an 
application  for  renewal,  the  An  applicant  or  permittee  may  continue  to 
do  business  pending  any  has  the  right  to  appeal  taken  pursuant  hereto 
any  order  or  any  unreasonable  delay  pursuant  to  Article  4  of  Chapter 
150B  of  the  General  Statutes.  If  the  Commissioner  shall  decline  an 
application  for  renewal,  that  applicant  may  continue  to  do  business 
pending  any  appeal  taken  pursuant  hereto." 

Sec.  8.     G.S.  66-49.31  reads  as  rewritten:  ' 

"§  66-49.31.  Application  fee;  issuance  of  permit:  contents  and  duration. 

Upon  the  filing  of  the  application  and  information  hereinbefore 
required,  the  Commissioner  may  require  the  applicant  to  pay  a  fee  of 
five  hundred  dollars  ($500.00).  and  no  permit  may  be  issued  until  this 
fee  is  paid.  If  the  application  is  denied,  the  Commissioner  shall  retain 
fifty  dollars  ($50.00)  of  the  application  fee  and  return  the  remainder  to 
the  applicant.  The  fifty  dollars  ($50.00)  so  retained  upon  applications 
not  granted,  and  the  full  fee  of  five  hundred  dollars  ($500.00)  upon 
the  applications  granted,  shall  be  used  in  paying  the  expenses  incurred 
in  connection  with  the  consideration  of  such  applications  and  the 
issuance  of  such  permits. 

Each  permit  shall  state  the  name  of  the  applicant,  his  place  of 
business,  and  the  nature  and  kind  of  business  in  which  he  is  engaged. 
The  Commissioner  shall  assign  to  the  permit  a  serial  number  for  each 
year,  and  each  permit  shall  be  for  a  period  of  one  year,  beginning 
with  July  1  and  ending  with  June  30  of  the  following  year. 

A  permit  is  assignable  or  transferable  only  if  the  assignee  or 
transferee  qualifies  under  the  provisions  of  this  Article.     Upon  any 
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change  in  ownership  of  a  permittee,  if  a  sole  proprietorship  or 
partnership,  or  upon  a  change  in  ownership  of  more  than  fifty  percent 
(50%)  of  the  shares  or  voting  rights  of  a  corporate  permittee,  a  permit 
issued  to  a  permittee  is  void  unless  within  30  days  of  the  change  of 
ownership  the  new  owner  or  owners  have  satisfied  the  Commissioner 
that  he  or  they  qualify  for  a  permit  under  this  Article,  and  he  or  they 
maintain  a  bond  in  accordance  with  and  in  the  amount  required  for  a 
renewal  bond  under  G.S.  66-49.28." 

Sec.  9.     G.S.  66-49.32  reads  as  rewritten: 
"§    66-49.32.      Revocation    of  permit,      Restraining    orders:    criminal 
convictions;  permit  revocations;  other  permit  requirements. 

(a)  When  it  appears  to  If  the  Commissioner  shall  have  issued  any 
permit  to  that  any  person,  firm  or  corporation  as  herein  provided,  and 
shall  have  information  that  the  holder  of  the  permit  is  conducting 
business  in  violation  of  Part  1.  2,  or  3  has  violated,  is  violating,  or 
threatens  to  violate  any  provision  of  this  Article,  or  has  obtained  said 
permit  through — materially — false  and — misleading — statements — m — its 
application,  he  may  apply  to  the  superior  court  of  any  county  in  which 
the  violation  has  occurred,  is  occurring,  or  may  occur  for  shall  notify 
the  holder  of  the  permit  of  a  restraining  order  date  for  a  hearing, 
which — notice — shall — name — a  time — awd — place — for  the — hearing,  and 
injunction  to  restrain  such  violation,  or  threatened  violation  at  which 
hearing  any  and  all  evidence  as  to  the  conduct  of  the  business  may  be 
heard  by  the  Commissioner.  If-^  upon  application  the  hearing  of  the 
evidence,  court  finds  that  any  provision  of  this  Article  has  been 
violated,  is  being  violated,  or  a  violation  thereof  is  threatened,  the 
Commissioner  court  shall  be  of  the  opinion  that  the  applicant  is 
conducting  business  in  violation  of  Part  1,  2.  or  3  issue  an  order 
restraining  and  enjoining  such  violations:  and  such  relief  may  be 
granted  regardless  of  whether  criminal  prosecution  is  instituted  under 
any  provision  of  this  Article,  the  Commissioner  shall  then  require  the 
holder  to  show  cause  why  said  permit  should  not  be  cancelled. 

(b)  The  conviction  by  a  court  of  competent  jurisdiction  of  any 
permittee  for  a  violation  of  this  Article  shall  automatically  have  Upon  a 
determination  that  the  effect  of  suspending  the  permit  of  that  permittee 
until  such  time  that  the  should  be  cancelled,  the  Commissioner  shall 
cancel  said  permit;  provided,  however,  pending  any  appeal  permitted 
hereby,  is  reinstated  by  the  permit  holder — may  continue  to  do 
business.  If  the  permit  be  cancelled  upon  hearing,  either  the  holder 
of  the  permit  or  the  complaining  part^f  shall  have  the  right  to  appeal  as 
hereinbefore  provided  in  the  case  where  an  application  is  denied,  and 
the  record  of  the  hearing  before  the  Commissioner.  As  used  in  this 
subsection,  'conviction'  includes  an  adjudication  of  guilt,  a  plea  of 
guilty,    and   a   plea   of  nolo  contendere,    shall    be   the   record    in   the 
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superior  court  upon  which  the  judge  shall  determine  whether  or  not 

(c)  In  addition  to  the  other  qualifications  for  a  permit  under  this 
Article,  no  collection  agency  shall  be  issued  or  be  entitled  to  hold  a 
permit  if  the  Commissioner  finds  as  had  sufficient  evidence  upon 
which  to  the  applicant  or  permittee  any  one  or  more  of  the  following 
conditions  base  his  action,: 

(1)  An  individual  proprietor,  officer,  or  partner  of  the  collection 
agency  has  been  convicted  of  a  felony  involving  moral 
turpitude,  or  any  State  or  federal  debt  collection  law. 

(2)  There  is  an  unsatisfied  Judgment  which  is  not  currently  the 
subject  of  litigation  against  any  partner,  individual 
proprietor,  or  officer  of  the  collection  agency  or  against  the 
collection  agency. 

(3)  There  is  any  materially  false  or  misleading  information  in 
the  permit  application. 

(4)  The  applicant  has  obtained  or  attempted  to  obtain  the  permit 
through  misrepresentation  or  fraud. 

(5)  There  has  been  an  adjudication  that  a  partner,  individual 
proprietor,  or  officer  of  the  collection  agency  has  violated 
any  State  or  federal  unfair  trade  practice  law. 

(6)  A  partner,  individual  proprietor,  or  officer  of  the  collection 
,...:  agency  has  violated  or  refused  to  comply  with  any  provision 

of  this  Article  or  any  order  of  the  Commissioner. 

(7)  Another  jurisdiction  has  suspended  or  revoked  a  collection 
agency  or  similar  license  or  permit  of  the  collection 
agency." 

Sec.  10.     G.S.  66-49.37  reads  as  rewritten: 
"  ^  66-49.37.  Remittance  inisl  account.  ■-.    ■   ■  ,.,, 

(a)  Each  permit  holder  shall  deposit,  no  later  than  two  banking 
days  from  receipt,  in  a  separate  trust  fund  account  in  any  bank  located 
in  local  or  approved  North  Carolina  or  other  bank  approved  by  the 
Commissioner,  sufficient  funds  to  pay  all  moneys  due  or  owing  all 
collection  creditors  or  forwarders.  Said  funds  shall  remain  in  the  trust 
account  until  remitted  to  the  creditor  or  forwarder,  and  shall  not  be 
commingled  with  any  other  operating  funds.  The  trust  account  shall 
be  used  only  for  the  purpose  of: 

(1)  Rfemitting  to  collection  creditors  or  forwarders  the  proceeds 
to  which  they  are  entitled^  -aod 

(2)  Riemitting  to  the  collection  agency  the  commission  that  is 
due  the  collection  agency. 

(3)  Reimbursing  consumers  for  overpayments.  ^:.-4'i;.uf 

(4)  Making  adjustments  to  the  trust  account  balance  for  bank 
service  charges. 

(b)  No  refund  for  overpayment  by  a  debtor  in  an  amount  of  less 
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than  one  dollar  ($1.00)  is  required." 

Sec.  11.     G.S.  66-49.48  reads  as  rewritten: 
"§66-49.48.  Unainhoriz.c'd  praciice  of  law;  court  appearances. 

A  permit  holder  as  defined  in  G.S.  66-49.27  Neither  a  collection 
agency  nor  any  representative  thereof  who  is  not  a  duly  licensed 
attorney  shall  -Bot-  engage  in  the  practice  of  law.  As  used  in  this 
section,  'practice  of  law'  includes  the  preparation  of  warrants  or 
subpoenas.  A  collection  agency's  representative  is  prohibited  from 
appearing  in  court  on  behalf  of  a  creditor  except  as  required  by  court 
order  or  subpoena,  and  except  to  submit  and  explain  claims  in 
bankruptcy  court." 

Sec.  12.     G.S.     66-49.27     is     amended     by     adding     a     new 
subdivision  (3)  to  read: 

"(3)  An  in-house  collection  agency,  whereby  a  person,  firm, 
corporation,  or  association  sets  up  a  collection  service  for 
his  or  its  own  business  and  the  agency  has  a  name  other 
than  that  of  the  business." 

Sec.  13.     This  act  shall  become  effective  .Tuly  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  638  CHAPTER  442 

AN  ACT  TO  MAKE  IT  CLEAR  THAT  (LIKE  IN  NORTH 
CAROLINA  MEDICAL  DOCTOR  LICENSING  MATTERS) 
INFORMATION  DEVELOPED  IN  INVESTIGATIONS  BY  THE 
NORTH  CAROLINA  BOARD  OF  DENTAL  EXAMINERS  MAY 
BE  KEPT  CONFIDENTIAL  TO  AVOID  WARNING 
INVESTIGATIONS  SUBJECTS  WHO  MAY  WANT  TO  HIDE 
MISCONDUCT  AND  TO  PREVENT  PREJUDICING  SUBJECTS 
BY  PREMATURE  RELEASE  OF  WHAT  ARE  LATER 
REVEALED  AS  ERRONEOUS  OR  MISLEADING 
ACCUSATIONS;  AND  TO  FURTHER  MAKE  IT  CLEAR  THAT 
THE  INVESTIGATION  INFORMATION  MAY  NOT  BE  KEPT 
CONFIDENTIAL  AFTER  IT  IS  USED  IN  FORMAL  BOARD 
NOTICES  OR  HEARINGS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90-41  is  amended  by  adding  a  new  subsection 
to  read: 

"(g)  Records,  papers,  and  other  documents  containing  information 
collected  or  compiled  by  the  Board,  or  its  members  or  employees,  as  a 
result  of  investigations,  inquiries,  or  interviews  conducted  in 
connection    with    a    licensing    or    disciplinary    matter,    shall    not    be 
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considered  public  records  within  the  meaning  of  Chapter  132  of  the 
General  Statutes:  provided,  however,  that  any  notice  or  statement  of 
charges  against  any  licensee,  or  any  notice  to  any  licensee  of  a 
hearing  in  any  proceeding,  shall  be  a  public  record  within  the 
meaning  of  Chapter  132  of  the  General  Statutes,  notwithstanding  that 
it  may  contain  information  collected  and  compiled  as  a  result  of  any 
investigation,  inquiry,  or  interview;  and  provided,  further,  that  if  any 
record,  paper,  or  other  document  containing  information  collected  and 
compiled  by  the  Board  is  received  and  admitted  into  evidence  in  any 
hearing  before  the  Board,  it  shall  then  be  a  public  record  within  the 
meaning  of  Chapter  132  of  the  General  Statutes." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989.         -  ::       i  :    ^  / 

SB.  820         '    '  CHAPTER  443    "         ^ 

AN  ACT  TO  AUTHORIZE  CORPORATIONS  EXERCISING 
FIDUCIARY  POWERS  TO  CHARGE  A  FEE  FOR  THE 
AUTOMATED  SHORT-TERM  INVESTMENT  OF  CASH  HELD 
IN  FIDUCIARY  ACCOUNTS. 


The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  36A-63  reads  as  rewritten: 
"§   36A-63.      Funds  held  by  a  -bmUr-  corporation    exercising  fiduciary 
powers  awaiting  investment  or  distribution. 

(a)  Funds  held  in  a  fiduciary  capacity  by  a  bank  bank,  trust 
company,  savings  and  loan  association,  or  other  corporation 
authorized  to  exercise  the  powers  of  a  fiduciary,  awaiting  investment 
or  distribution  shall  not  be  held  uninvested  or  undistributed  any  longer 
than  is  reasonable  for  the  proper  management  of  the  account.  A 
corporation  acting  in  a  fiduciary  capacity  has  complied  with  this 
requirement  if  such  funds  awaiting  investment  or  distribution  in  excess 
of  one  thousand  dollars  ($1,000)  are  invested  or  distributed  within  30 
days  of  receipt  or  accumulation  thereof. 

(b)  Funds  held  in  mist  a  fiduciary  capacity  by  a  bank,  awaiting 
investment  or  distribution  may.  unless  prohibited  by  the  instrument 
creating  the  trust,  fiduciary  relationship,  be  deposited  in  the 
commercial  or  savings  or  other  department  of  the  bank,  provided  that 
it  shall  first  set  aside  under  control  of  the  trust  department  as  collateral 
security,  such  securities  as  may  be  found  listed  in  G.S.  142-34  as 
being  eligible  for  the  investment  of  the  sinking  funds  of  the  State  of 
North  Carolina  equal  in  market  value  of  such  deposited  funds,  or 
readily    marketable    commercial     bonds     having    not    less    than     a 
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recognized  'A'  rating  equal  to  one  hundred  and  twenty-five  percent 
(125%)  of  the  funds  so  deposited. 

The  securities  so  deposited  or  securities  substituted  therefor  as 
collateral  in  the  trust  department  by  the  commercial  or  savings  or 
other  department  (as  well  as  the  deposit  of  cash  in  the  commercial  or 
savings  or  other  department  by  the  trust  department)  shall  be  held 
pursuant  to  the  provisions  of  G.S.  53-43(6). 

If  such  funds  are  deposited  in  a  bank  insured  under  the  provisions 
of  the  Federal  Deposit  Insurance  Corporation,  the  above  collateral 
security  will  be  required  only  for  that  portion  of  uninvested  balances 
of  each  trust  which  are  not  fully  insured  under  the  provisions  of  that 
corporation. 

(c)  Funds  held  in  a  Fiduciary  capacity  by  a  corporate  fiduciary 
awaiting  investment  or  distribution  may,  unless  prohibited  by  the 
instrument  creating  the  fiduciary  relationship,  be  invested  in  short- 
term,  trust-quality  investment  vehicles,  through  the  medium  of  a 
collective  investment  fund  or  otherwise. 

(d)  In  addition  to  any  other  compensation  to  which  it  may  be 
entitled  under  G.S.  28A-23-3.  32-50.  34-12.  35A-1269.  or  under  any 
other  authority,  a  corporation  acting  in  a  fiduciary  capacity  shall  be 
allowed  to  charge  a  fee  for  the  temporary  investment  of  funds  held 
awaiting  investment  or  distribution,  which  fee  may  be  calculated  upon 
the  amount  of  such  funds  actually  invested  and  upon  the  income 
produced  thereby.  The  fee  authorized  by  this  subsection  shall  not 
exceed  twelve  percent  (12%)  of  the  income  produced  by  such 
investment.  A  corporation  acting  in  a  fiduciary  capacity  has  complied 
with  its  duty  to  disclose  fees  and  practices  in  connection  with  the 
investment  of  fiduciary  funds  awaiting  investment  or  distribution  if  the 
corporation's  periodic  statements  set  forth  the  method  of  computing 
such  fees." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  847  CHAPTER  444 

AN  ACT  TO  CLARIFY  THE  LAW  REGARDING  WHAT 
CONSTITUTES  A  SALE  OF  HOSPITAL  FACILITIES  TO 
NONPROFIT  CORPORATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.     131E-8     is     amended     by     adding     a     new 
subsection  to  the  end  to  read: 

"(e)     A  sale  or  conveyance  of  substantially  all  the  equipment  is  a 

991 


CHAPTER  446  Session  Laws  -  1989 

sale  or  conveyance  of  hospital  facility."     -  ■  <  *  ^  :•     .  /; J;,  .-^  ^ 

Sec.  2.     This   act   is   effective   upon   ratification   and   applies   to 

sales  or  conveyances  on  and  after  this  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

26th  day  of  June.  1989. 

S.B.  898  CHAPTER  445 

AN  ACT  TO  AUTHORIZE  ASSISTANT  AND  DEPUTY  CLERKS 
OF  COURT  TO  ACT  IN  ANOTHER  COUNTY  UNDER 
CERTAIN  CIRCUMSTANCES. 

The  General  Assembly  of  North  Carolina  enacts:  '      •■     '       .n  ^ 

Section  1.  G.S.  7A- 102(b)  reads  as  rewritten: 
"(b)  An  assistant  clerk  is  authorized  to  perform  all  the  duties  and 
functions  of  the  office  of  clerk  of  superior  court,  and  any  act  of  an 
assistant  clerk  is  entitled  to  the  same  faith  and  credit  as  that  of  the 
clerk.  A  deputy  clerk  is  authorized  to  certify  the  existence  and 
correctness  of  any  record  in  the  clerk's  office,  to  take  the  proofs  and 
examinations  of  the  witnesses  touching  the  execution  of  a  will  as 
required  by  G.S.  31-17.  and  to  perform  any  other  ministerial  act 
which  the  clerk  may  be  authorized  and  empowered  to  do,  in  his  own 
name  and  without  reciting  the  name  of  his  principal.  The  clerk  is 
responsible  for  the  acts  of  his  assistants  and  deputies.  With  the 
consent  of  the  clerk  of  superior  court  of  each  county  and  the  consent 
of  the  presiding  judge  in  any  proceeding,  an  assistant  or  deputy  clerk 
is  authorized  to  perform  all  the  duties  and  functions  of  the  office  of 
the  clerk  of  superior  court  in  another  county  in  any  proceeding  in  the 
district  or  superior  court  that  has  been  transferred  to  that  county  from 
the  county  in  which  the  assistant  or  deputy  clerk  is  employed." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  965  CHAPTER  446  ■■'■    ' 

AN  ACT  TO  AMEND  THE  LAW  REGARDING  HOSPITAL 
PRIVILEGES  AND  PROCEDURES. 

...  -  ,'i{  \  ■.      ;  ,;  •  A'    ;,  y.-. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  131E-85(a)  reads  as  rewritten:  ~' 
"(a)    The  granting  or  denial  of  privileges  to  practice  in  hospitals  to 
physicians  licensed  under  Chapter  90  of  the  General  Statutes.  Article 
1,    dentists   and   podiatrists   and   the   scope   and   delineation   of  such 
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privileges  shall  be  determined  by  the  governing  body  of  the  hospital  on 
a  non-discriminatory  basis.  Such  determinations  shall  be  based  upon 
the  applicants  education,  training,  experience,  demonstrated 
competence  and  ability,  and  judgment  and  character  of  the  applicant, 
and  the  reasonable  objectives  and  regulations  of  the  hospital, 
including,  but  not  limited  to  appropriate  utilization  of  hospital 
facilities,  in  which  privileges  are  sought.  Nothing  in  this  Part  shall  be 
deemed  to  mandate  hospitals  to  grant  or  deny  to  any  such  individuals 
or  others  privileges  to  practice  in  hospitals,  or  to  offer  or  provide  any 
type  of  care." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assemblv  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989. 

H.B.  35  CHAPTER  447 

AN  ACT  TO  AUTHORIZE  AND  DIRECT  THE 
ENVIRONMENTAL  MANAGEMENT  COMMISSION  TO 
PHASE  IN  STORMWATER  RUNOFF  RULES  AND 
PROGRAMS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  143-213  is  amended  by  adding  a  new 
subdivision  to  read: 

"(16a)  'Stormwater'  means  the  flow  of  water  which  results  from 
■'•  precipitation    and    which    occurs    immediately    following 

rainfall  or  a  snowmelt." 

Sec.  2.     Article  21   of  G.S.    143  is  amended  by  adding  a  new 
section  to  read: 
"§  143-214.7.  Stormwater  runoff  rules  and  programs. 

(a)  Policy.  Purpose  and  Intent.  The  Commission  shall  undertake  a 
continuing  planning  process  to  develop  and  adopt  a  statewide  plan  with 
regard  to  establishing  and  enforcing  stormwater  rules  for  the  purpose 
of  protecting  the  surface  waters  of  the  State.  It  is  the  purpose  and 
intent  of  this  section  that,  in  developing  stormwater  runoff  rules  and 
programs,  the  Commission  may  utilize  stormwater  rules  established  by 
the  Commission  to  protect  classified  shellfish  waters,  water  supply 
watersheds,  and  outstanding  resource  waters;  and  to  control 
stormwater  runoff  disposal  in  coastal  counties  and  other  nonpoint 
sources.  Further,  it  is  the  intent  of  this  section  that  the  Commission 
phase  in  the  stormwater  rules  on  a  priority  basis  for  all  sources  of 
pollution  to  the  water.  The  plan  siiali  be  applied  evenhandedly 
throughout  the  State  to  address  the  States  water  quality  needs.  The 
Commission  shall  continually  monitor  water  quality  in  the  State  and 
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shall  revise  stormwater  runoff  rules  as  necessary  to  protect  water 
quality.  As  necessary,  the  storniwater  rules  shall  be  modified  to 
comply  with  federal  regulations. 

(b)  The  Commission  shall  be  authorized  and  directed  to  implement 
stormwater  runoff  rules  and  programs  for  point  and  nonpoint  sources 
on  a  phased-in  statewide  basis.  The  Commission  shall  consider 
standards  and  best  management  practices  for  the  protection  of  the 
State's  water  resources  in  the  following  order  of  priority: 

(1)  Classified  shellfish  waters; 

(2)  Water  supply  watersheds: 

(3)  Outstanding  resource  waters;  .1  \'k''' 

(4)  High  quality  waters:  and 

(5)  Other  waters  where  the  Commission  finds  control  of 
stormwater  is  needed  to  meet  the  purposes  of  this  Article. 
Provided  however,  that  prior  to  implementation  of  rules 
under  this  subdivision  5,  the  Commission  shall  consult  with 
the  Environmental  Review  Commission. 


(c)  The  Commission  shall  hold  public  hearings  in  accordance  with 
Article  2  of  Chapter  I50B.  Prior  to  implementation  of  the  rules,  the 
Administrative  Rules  Review  Commission  shall  review  the  rule 
pursuant  to  G.S.  143B-30.2  to  determine  whether  the  rule: 

(1)  Is  within  the  authority  delegated  to  the  agency  by  the 
General  Assembly; 

(2)  Is  clear  and  unambiguous: 

(3)  Is  reasonably  necessary  to  enable  the  administrative  agency 
to  perform  a  function  assigned  to  it  by  statute  or  to  enable  or 
facilitate  the  implementation  of  a  program  or  policy  in  aid  of 
which  the  rule  was  adopted." 

Sec.  3.  The  Commission  shall  report  to  the  1989  General 
Assembly  on  the  first  day  the  Regular  Session  meets  in  1990,  provided 
that  if  the  1989  Regular  Session  does  not  meet  in  1990,  the 
Commission  shall  report  to  the  Environmental  Review  Commission  by 
October  1.  1989,  concerning  progress  towards  implementation  of 
stormwater  runoff  rules  and  programs.  ,   ,:>;:•;  ir 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989.  ..         ,  ■      ..-i     .     r, 

H.B.  141        .-;.,,  CHAPTER  448      ■.^;.':i,V     ''^'-J'^^c-^ 

AN  ACT  TO  REQUIRE  THE  DEPARTMENT  OF  HUMAN 
RESOURCES  TO  DEVELOP  A  SOCIAL  SERVICES  PLAN  TO 
ENSURE  THE  UNIFORM  AVAILABILITY  OF  CORE  SOCIAL 
SERVICES  AND  PUBLIC  ASSISTANCE  PROGRAMS  TO  THE 
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CITIZENS  OF  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  It  is  tiie  policy  of  the  State  of  North  Carolina  to 
provide  a  statewide  system  of  social  services  and  public  assistance 
programs  to  meet  the  basic  needs  of  citizens  who  cannot  meet  those 
needs  themselves.  The  goals  and  purposes  of  that  system  include: 

(1)  To  ensure  that  children  and  adults  are  protected  from  abuse, 
neglect,  and  exploitation; 

(2)  To  enable  citizens  to  maintain  or  achieve  maximum  self- 
sufficiency  and  personal  independence  through  employment, 
if  possible: 

(3)  To  strengthen  family  life  in  order  to  nurture  our  children  so 
that  they  may  become  productive,  healthy,  responsible 
adults: 

(4)  To  assist  disabled  and  dependent  adults,  while  ensuring  that 
they  live  in  the  most  independent  setting  feasible  with  the 
least  possible  intrusion  from  public  agencies; 

(5)  To  ensure  that  every  family  and  individual  has  sufficient 
economic  resources  to  obtain  the  basic  necessities  of  life. 

It  is  the  policy  of  this  State  to  operate  its  social  services  system 
through  a  cooperative  partnership  between  the  State  and  the  counties, 
primarily  through  programs  that  are  administered  by  the  counties  and 
supervised  by  the  State,  and  with  both  State  and  county  financial 
participation. 

Sec.  2.  In  order  to  promote  a  quality  core  of  social  services  to 
be  available  to  citizens  of  the  State  who  need  them,  it  is  the  policy  of 
the  State  to  define  a  minimum  core  of  social  services  and  to  provide 
from  federal  funds  and  State  revenues  available  for  those  purposes  the 
expenses  of  providing  those  core  services  across  the  State. 

Sec.  3.  The  Department  of  Human  Resources,  in  consultation 
and  cooperation  with  other  appropriate  agencies  and  groups,  shall 
develop  a  Social  Services  Plan  consistent  with  the  policies  stated  in 
Sections  1  and  2  of  this  act.  Sections  1  and  2  of  this  act  are  only  for 
the  purpose  of  providing  policy  guidance  to  the  Department  of  Human 
Resources  for  the  development  of  the  Plan.  The  Plan  shall  include  at 
least  the  following: 

(1)  A  definition  of  a  core  of  social  services  that  shall  be 
provided  in  every  county; 

(2)  Cost  estimates  and  a  plan  and  timetable  for  assuring  the 
availability  of  the  core  of  services  in  each  county; 

(3)  Minimum  standards  for  the  provision  of  core  services  and 
public  assistance  programs,  including  staffing  standards, 
caseload     standards,     training     standards,     and     facilities 
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standards; 

(4)  State  and  county  responsibilities  for  the  financing  of  social 
services  not  included  in  Section  2  of  this  act,  public 
assistance  benefits,  program  administration  costs,  physical 
facilities,  and  staff  training:  and 

(5)  Strengthened  mechanisms  for  State  supervision  and 
enforcement  of  program  standards. 

Sec.  4.  The  Department  of  Human  Resources  shall  present  a 
Plan  for  ensuring  that  the  State  Public  Assistance  Equalization 
Program  is  presented  annually  to  the  Social  Services  Commission  for 
review.  The  Department  shall  provide  current  data  and  information  to 
assist  the  Commission  to  make  such  amendments  to  the  formula  for 
distribution  of  the  funds  as  will  ensure  the  equalization  of  the  burden 
of  taxation  in  the  counties  as  required  in  G.S.  108A-92. 

Sec.  5.  In  carrying  out  its  responsibilities  under  this  act,  the 
Department  of  Human  Resources  shall  consult,  on  a  systematic  basis 
through  a  process  designed  by  the  Department,  with  local  and  State 
governmental  agencies  and  boards  and  with  public  and  private 
agencies  and  organizations. 

Sec.  6.  The  Department  of  Human  Resources  shall  report 
periodically  on  the  Plan  required  by  Section  3  of  this  act  to  the  Social 
Services  Study  Commission,  if  that  Commission  is  reauthorized.  The 
Department  shall  submit  the  final  Plan  to  the  General  Assembly  by  the 
convening  of  the  1990  Regular  Session  of  the  General  Assembly.    ■  ■■ 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  348  CHAPTER  449 

AN  ACT  TO  ADD  POLITICAL  PARTY  COMMITTEES  TO  THE 
CAMPAIGN  FINANCIAL  REPORTING  EXEMPTION  IF  THE 
THRESHOLD  IS  NOT  EXCEEDED,  AND  TO  INCREASE  THE 
THRESHOLD  FOR  CANDIDATES  AND  PARTY  COMMITTEES 
TO  $1,000.00. 

The  General  Assembly  of  North  Carolina  enacts:  ^     s    ■    .:t 

Section  1.      G.S.  163-278. lOA  reads  as  rewritten:    ' 
"§     1 63-278. 1 OA.     Threshold    of   $500.00    $1,000.00   for    Finai^cial 
Reports. 

(a)  Notwithstanding  any  other  provision  of  this  Chapter,  a 
candidate  shall  be  exempted  from  the  reports  of  contributions,  loans, 
and  expenditures  required  in  G.S.  163-278. 9(a).  163-278. 40B. 
278. 40C.    278. 40D.    and    278. 40E    if  to   further   his   campaign   that 
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candidate: 

■(a)(1)      Does    not    receive    more    than    five — iiundred — dollars 

($500.00)      one     tiiousand      dollars      ($1,000.00)      in 

contributions,  and 
-(b)(2)      Does     not    receive     more    than    iwe — hundred — dollars 

($500.00)   one  thousand   dollars   ($1.000.00)   in   loans, 

and 
-(e)(3)      Does     not    spend     more    than    -five — hundred — dollars 

($500.00)  one  thousand  dollars  ($1,000.00). 
To  qualify  for  the  exemption  from  those  reports,  the  candidate's 
treasurer  shall  file  a  certification  under  oath  that  he  does  not  intend  to 
receive  in  contributions  or  loans  or  expend  more  than  five  hundred 
dollars  ($500.00)  one  thousand  dollars  ($1,000.00)  to  further  his 
campaign.  The  certification  shall  be  filed  with  the  Board  at  the  same 
time  the  candidate  files  his  Organizational  Report  as  required  in  G.S. 
163-278.7.  G.S.  163-278.9.  and  G.S.  163-278. 40A.  If  the 
candidate's  campaign  is  being  conducted  by  a  political  committee 
which  is  handling  all  contributions,  loans,  and  expenditures  for  his 
campaign,  the  treasurer  of  the  political  committee  shall  file  a 
certification  of  intent  to  stay  within  the  threshold  amount.  If  the  intent 
to  stay  within  the  threshold  changes,  or  if  the  $500.00  threshold  is 
exceeded,  the  treasurer  shall  immediately  notify  the  Board  and  shall  be 
responsible  for  filing  all  reports  required  in  G.S.  163-278.9  and 
163-278. 40B.  278. 40C.  278. 40D,  and  278. 40E;  provided  that  any 
contribution,  loan,  or  expenditure  which  would  have  been  required  to 
be  reported  on  an  earlier  report  but  for  this  section  shall  be  included 
on  the  next  report  required  after  the  intent  changes  or  the  threshold  is 
exceeded. 

(b)  The  exemption  in  subsection  (a)  of  this  section  applies  to 
political  party  committees  under  the  same  terms  as  for  candidates, 
except  that  the  term  'to  further  his  campaign'  does  not  relate  to  a 
political  party  committee's  exemption,  and  all  contributions, 
expenditures,  and  loans  during  an  election  shall  be  counted  against  the 
political  party  committee's  threshold  amount." 

Sec.  2.     This    act    is    effective    with    respect    to    all    elections 
occurring  on  or  after  January  1 .  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  355  CHAPTER  450 

AN  ACT  TO  DIRECT  THE  STATE  BOARD  OF  EDUCATION  TO 
WORK  WITH  LOCAL  GOVERNMENTS  AND  LOCAL  SCHOOL 
ADMINISTRATIVE    UNITS    TO    CREATE    AND    MAINTAIN 
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ALTERNATIVE     SCHOOLS     AND     ALTERNATIVE     SCHOOL 
PROGRAMS  FOR  CHRONICALLY  DISRUPTIVE  STUDENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  State  Board  of  Education  shall  work  with  local 
governments  and  local  school  administrative  units  to  create  and 
maintain  alternative  residential  schools  and  alternative  school  programs 
for  chronically  disruptive  students.  The  State  Board  of  Education 
shall  report  to  the  General  Assembly  on  or  before  March  1.  1990,  on 
its  plan  for  implementing  this  section. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  486  CHAPTER  451 

AN  ACT  TO  PERMIT  COLLEGES  AND  UNIVERSITIES  TO 
PROVIDE  CERTAIN  TELECOMMUNICATION  SERVICES  TO 
AFFILIATED  ENTITIES  ON  CONTIGUOUS  AND 
NONCONTIGUOUS  PROPERTY. 

The  General  Assembly  of  North  Carolina  enacts:  '  •         "  '  '    , 

Section  1.      G.S.  62-1 10(d)  reads  as  rewritten:  ^        '         " 

"(d)  The  Commission  shall  be  authorized,  consistent  with  the 
public  interest  and  notwithstanding  any  other  provision  of  law,  to 
adopt  procedures  for  the  purpose  of  allowing  shared  use  and/or  resale 
of  any  telephone  service  provided  to  persons  who  occupy  the  same 
contiguous  premises  (as  such  term  shall  be  defined  by  the 
Commission):  provided,  however,  that  there  shall  be  no  'networking' 
of  any  services  authorized  under  this  section  subsection  whereby  two 
or  more  premises  where  such  services  are  provided  are  connected, 
and  provided  further  that  the  certificated  local  exchange  telephone 
company  shall  be  the  only  provider  of  access  lines  or  trunks 
connecting  such  authorized  service  to  the  telephone  network,  and  that 
the  local  service  rates  approved  by  the  Commission  for  local  exchange 
lines  or  trunks  being  shared  or  resold  shall  be  fully  compensatory  and 
on  a  measured  usage  basis  where  facilities  are  available  or  on  a 
message  rate  basis  otherwise.  Provided  however,  the  Commission 
may  permit  or  approve  rates  on  bases  other  than  measured  or  message 
for  shared  service  whenever  the  service  is  offered  to  patrons  of 
hospitals,  nursing  homes,  rest  homes,  licensed  retirement  centers, 
members  of  clubs  or  students  living  in  quarters  furnished  by 
educational  institutions,  or  persons  temporarily  subleasing  a  residential 
premise.     The  Commission  shall  issue  rules  to  implement  the  service 
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authorized  by  this  section,  subsection,  considering  the  competitive 
nature  of  the  offerings  and.  notwithstanding  any  other  provision  of 
law,  the  Commission  shall  determine  the  extent  to  which  such  services 
shall  be  regulated  and.  to  the  extent  necessary  to  protect  the  public 
interest,  regulate  the  terms,  conditions,  and  rates  charged  for  such 
services  and  the  terms  and  conditions  for  interconnection  to  the  local 
exchange  network.  The  Commission  shall  require  any  person  offering 
telephone  service  under  this  subsection  by  means  of  a  Private  Branch 
Exchange  ('PBX")  or  key  system  to  secure  adequate  local  exchange 
trunks  from  the  local  exchange  telephone  company  to  assure  a  quality 
of  service  equal  to  the  quality  of  service  generally  found  acceptable  by 
the  Commission.  Unless  otherwise  ordered  by  the  Commission  for 
good  cause  shown  by  the  company,  the  right  and  obligation  of  the 
local  exchange  carrier  to  provide  local  service  directly  to  any  person 
located  within  its  certificated  service  area  shall  continue  to  apply  to 
premises  where  shared  or  resold  telephone  service  is  available, 
provided  however,  the  Commission  shall  be  authorized  to  establish  the 
terms  and  conditions  under  which  such  services  should  be  provided." 

Sec.  2.     G.S.  62-110  is  amended  by  adding  the  following  new 
section: 

"(e)  Notwithstanding  subsection  (d)  of  this  section,  the  Commission 
may  authorize  any  telephone  services  provided  to  a  nonprofit  college 
or  university,  and  its  affiliated  medical  centers,  which  is  qualified 
under  Sections  501  and  170  of  the  United  States  Internal  Revenue 
Code  of  1986  or  which  is  a  State-owned  institution,  to  be  shared  or 
resold  by  that  institution  on  both  contiguous  campus  premises  owned 
or  leased  by  the  institution  and  noncontiguous  premises  owned  or 
leased  exclusively  by  the  institution,  provided  these  services  are 
offered  to  students  or  guests  housed  in  quarters  furnished  by  the 
institution,  patrons  of  hospitals  or  medical  centers  of  the  institution,  or 
persons  or  businesses  providing  educational,  research,  professional, 
consulting,  food,  or  other  support  services  directly  to  or  for  the 
institution,  its  students,  or  guests.  The  services  of  the  certified  local 
exchange  telephone  company,  when  provided  to  said  colleges, 
universities,  and  affiliated  medical  centers  shall  be  rated  in  the  same 
way  as  those  provided  for  shared  service  offered  to  patrons  of 
hospitals,  nursing  homes,  rest  homes,  licensed  retirement  centers, 
members  of  clubs  or  students  living  in  quarters  furnished  by 
educational  institutions  as  provided  for  in  subsection  (d)  of  this 
section.  The  institutions  regulated  pursuant  to  this  subsection  shall 
not  be  prohibited  from  electing  optional  services  from  the  certificated 
local  exchange  telephone  company  which  include  measured  or 
message  rate  services.  There  shall  be  no  'networking'  of  any  services 
authorized    under    this    subsection    whereby    two    or    more    different 
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institutions  where  such  services  are  provided  are  interconnected.  The 
certified  local  exchange  telephone  company  shall  be  the  only  provider 
of  access  lines  or  trunks  connecting  such  authorized  services  to  the 
telephone  network.  The  Commission  shall  require  such  institutions  to 
secure  adequate  local  exchange  trunks  from  the  certified  local 
exchange  telephone  company  to  assure  a  quality  of  service  equal  to  the 
quality  of  service  generally  found  acceptable  by  the  Commission. 
Unless  otherwise  ordered  by  the  Commission  for  good  cause  shown  by 
the  certified  local  exchange  telephone  company,  the  right  and 
obligation  of  the  local  exchange  company  to  provide  local  service 
directly  to  any  person  located  within  its  certificated  service  area  shall 
continue  to  apply  to  premises  where  shared  or  resold  telephone  service 
is  available  under  this  subsection,  provided  however,  the  Commission 
shall  be  authorized  to  establish  the  terms  and  conditions  under  which 
such  service  should  be  provided.  The  Commission  shall  issue  rules  to 
implement  the  services  authorized  by  this  subsection." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  583  CHAPTER452     : 

AN  ACT  TO  REWRITE  THE  LAWS  CONCERNING 
SUPERVISION,  REHABILITATION.  AND  LIQUIDATION  OF 
INSURANCE  COMPANIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  58  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  46. 
"Insurers  Supervision,  Rehabilitation,  and  Liquidation.  -'  -■ 

"  §  58-640.    Construction  and  purpose. 

(a)  This  Article  does  not  limit  powers  granted  to  the  Commissioner 
by  any  other  provision  of  law.  To  the  extent  practicable,  the 
Commissioner  may  supplement  the  provisions  of  this  Article  with 
those  of  Part  2  of  Article  38  of  Chapter  1  of  the  General  Statutes. 

(b)  This  Article  shall  be  liberally  construed  to  effect  the  purpose 
stated  in  subsection  (c)  of  this  section. 

(c)  The  purpose  of  this  Article  is  to  protect  the  interests  of 
policyholders,  claimants,  creditors,  and  the  public  generally  with 
minimum  interference  with  the  normal  prerogatives  of  the  owners  and 
managers  of  insurers,  through: 

(1)      Early  detection  of  any  potentially  dangerous  condition  in  an 
insurer,   and   prompt  application  of  appropriate  corrective 
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measures; 


(2)  Improved  methods  for  rehabilitating  insurers,  involving  the 
cooperation  and  management  expertise  of  the  insurance 
industry; 

(3)  Enhanced  efficiency  and  economy  of  liquidation,  through 
clarification  of  the  lavu,  to  minimize  legal  uncertainty  and 

i  litigation; 

i  (4)      Equitable  apportionment  of  any  unavoidable  loss; 

I  (5)      Lessening    the    problems    of   interstate    rehabilitation    and 

I  liquidation  by  facilitating  cooperation  between  states  in  the 

I  liquidation  process,  and  by  extending  the  scope  of  personal 

V  jurisdiction  over  debtors  of  the  insurer  outside  this  State; 

and 
(6)      Regulation  of  the  insurance  business  by  the  impact  of  the 
law    relating    to    delinquency    procedures    and    substantive 
rules  on  the  entire  insurance  business. 
"  §  58-641 .    Persons  covered. 
The  proceedings  authorized  by  this  Article  may  be  applied  to: 

(1)  All  insurers  who  are  doing,  or  have  done,  an  insurance 
business  in  this  State,  and  against  whom  claims  arising 
from  that  business  may  exist  now  or  in  the  future. 

(2)  All  insurers  who  purport  to  do  an  insurance  business  in 
this  State. 

(3)  All  insurers  who  have  insureds  resident  in  this  State. 

(4)  All  persons  organized  or  in  the  process  of  organizing  with 
the  intent  to  do  an  insurance  business  in  this  State. 

(5)  All  persons  subject  to  General  Statute  Chapters  57  and 
57B;  except  to  the  extent  there  is  a  conflict  between  the 
provisions  of  this  Article  and  the  provisions  of  those 
Chapters,  in  which  case  those  Chapters  will  govern. 

"  §  58-642.    Definitions. 

As    used    in    this    Article,    unless    the    context    clearly    indicates 
otherwise: 

(1)  'Alien  country'  means  any  other  jurisdiction  not  in  any 
state. 

(2)  'Ancillary  state'  means  any  state  other  than  a  domiciliary 
state. 

(3)  'Court'  means  the  Superior  Court  of  Wake  County. 

(4)  'Creditor'  means  a  person  having  any  claim,  whether 
matured  or  unmatured,  liquidated  or  unliquidated,  secured 
or  unsecured,  absolute,  fixed,  or  contingent. 

(5)  'Delinquency  proceeding'  means  any  proceeding  instituted 
against     an     insurer     for     the     purpose     of    supervising, 

f  ■  rehabilitating,  conserving,  or  liquidating  such  insurer. 
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(6)  'Doing  business'    includes   any   of  the   following  acts   by 
-'j               insurers,  whether  effected  by  mail  or  otherwise: 

a_.    The  issuance  or  delivery  of  contracts  of  insurance  to 
persons  resident  in  this  State; 
'    ,    J         b^   The  solicitation  of  applications  for  such  contracts,  or 
'  other  negotiations  preliminary  to  the  execution  of  such 

contracts; 
£.    The     collection     of     premiums,     membership     fees, 
:, , ,  assessments,  or  other  consideration  for  such  contracts; 

:-  ;  dL    The  transaction  of  matters  subsequent  to  execution  of 

/  ,  1,  such  contracts  and  arising  out  of  them; 

£.    Operating  as  an  insurer  under  a  license  or  certificate  of 

authority  issued  by  the  Department;  or 
f.    The    purchase    of    contracts    of    insurance    issued    to 
persons  in  this  State  by  an  assumption  agreement. 

(7)  'Domestic  guaranty  association'  means  the  Postassessment 
Insurance  Guaranty  Association  in  Article  17B  of  this 
Chapter,  as  amended;  the  Workers'  Compensation  Security 
Funds  in  Article  3  of  Chapter  97  of  the  General  Statutes, 
as  amended;  the  Life  and  Accident  and  Health  Insurance 
Guaranty  Association  in  Article  17C  of  this  Chapter,  as 
amended;  or  any  other  similar  entity  hereafter  created  by 
the  General  Assembly  for  the  payment  of  claims  of 
insolvent  insurers. 

(8)  'Domiciliary  state'  means  the  state  in  which  an  insurer  is 
incorporated  or  organized;  or.  in  the  case  of  an  alien 
insurer,  its  state  of  entry. 

(9)  'Fair  consideration'  is  given  for  property  or  obligation 
when: 

£.  In  exchange  for  such  property  or  obligation,  as  a  fair 
equivalent  therefor,  and  in  good  faith,  property  is 
conveyed  or  services  are  rendered  or  an  obligation  is 
incurred  or  an  antecedent  debt  is  satisfied;  or 

b^  Such  property  or  obligation  is  received  in  good  faith  to 
secure  a  present  advance  or  antecedent  debt  in  amount 
not  disproportionately  small  as  compared  to  the  value  of 
the  property  or  obligation  obtained. 

(10)  'Foreign  guaranty  association'  means  a  guaranty  association 
now  in  existence  in  or  hereafter  created  by  the  legislature 
of  any  other  state. 

(1 1)  'Formal  delinquency  proceeding'  means  any  liquidation  or 
rehabilitation  proceeding. 

(12)  'General  assets'  means  ail  real,  personal,  or  other  property 
that  is   not  specifically   mortgaged,   pledged,   hypothecated. 
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(19) 
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-     -         of  a   limited   class   or   classes   of  persons,    but   does   not 
include  any  claim  secured  by  general  assets. 
(20)    'Transfer'  includes  the  sale  and  every  other  and  different 
mode,   whether  direct  or  indirect,   of  disposing  of  or  of 
;    J  parting  with  property,  an  interest  therein,  or  the  possession 

v; .  thereof;  or  of  voluntarily  fixing  a  lien  upon  property  or  an 

i     . ,.         interest  therein,  whether  absolutely  or  conditionally,  by  or 
:: .  ' ■  without  judicial  proceedings.     The  retention  of  a  security 

title  to  property  delivered  to  a  debtor  is  a  transfer  suffered 
-  ■-  by  the  debtor. 

"  §  58-643.    Jurisdiction  and  venue. 

(a)  No  delinquency  proceeding  shall  be  commenced  by  anyone 
other  than  the  Commissioner  and  no  other  court  has  jurisdiction  to 
entertain,  hear,  or  determine  any  proceeding  commenced  by  any  other 
person. 

(b)  Except  as  provided  in  this  Article,  no  court  of  this  State  has 
jurisdiction  to  entertain,  hear,  or  determine  any  complaint  praying  for 
the  dissolution,  liquidation,  rehabilitation,  sequestration,  conservation, 
or  receivership  of  any  insurer;  or  praying  for  an  injunction  or 
restraining  order  or  other  relief  preliminary  to,  incidental  to,  or 
relating  to  such  proceedings. 

(c)  In  addition  to  other  grounds  for  jurisdiction  provided  by  the 
laws  of  this  State,  the  Court  has  jurisdiction  over  a  person  served 
pursuant  to  Chapter  lA  of  the  General  Statutes  or  other  applicable 
provisions  of  law  in  an  action  brought  by  the  receiver  of  a  domestic 
insurer  or  an  alien  insurer  domiciled  in  this  State: 

(1)  If  the  person  served  is  obligated  to  the  insurer  In  any  way 
as  an  incident  to  any  agency  or  brokerage  arrangement  that 
may  exist  or  has  existed  between  the  insurer  and  the  agent 
or  broker,  in  any  action  on  or  incident  to  the  obligation;  or 

(2)  If  the  person  served  is  a  reinsurer  who  has  at  any  time 
entered  into  a  contract  of  reinsurance  with  an  insurer 
against  which   a   rehabilitation   or   liquidation   order  is   in 

;V  "  effect  when  the  action  is  commenced,  or  is  an  agent  or 
broker  of  or  for  the  reinsurer,  in  any  action  on  or  incident 
to  the  reinsurance  contract;  or 

(3)  If  the  person  served  is  or  has  been  an  officer,  manager, 
trustee,  organizer,  promoter,  or  person  in  a  position  of 
comparable  authority  or  influence,  in  an  insurer  against 
which  a  rehabilitation  or  liquidation  order  is  in  effect  when 
the  action  is  commenced,  in  any  action  resulting  from  such 
a  relationship  with  the  insurer. 

(d)  All  actions  authorized  in  this  Article  shall  be  brought  in  the 
Superior  Court  of  Wake  County.  ■.;,;.':.         •.  ..;■...■ 
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(e)    The  provisions  of  Chapter  150B  of  the  General  Statutes  do  not 
apply  to  this  Article. 
"  §  58-644.    Injunctions  and  orders. 

(a)    Any  receiver  appointed  in  a  proceeding  under  this  Article  may 
at  any  time  apply  for,  and  any  court  of  general  jurisdiction  may  grant, 
such  restraining  orders,  preliminary  and  permanent  injunctions,  and 
other  orders  as  may  be  deemed  to  be  necessary  and  proper  to  prevent: 
(1)      The  transaction  of  further  business; 
"(2)      The  transfer  of  property; 
"(3)      Interference  with  the  receiver  or  with  a  proceeding  under 

this  Article; 
(4)      Waste  of  the  insurer's  assets; 
"(5)      Dissipation  and  transfer  of  bank  accounts; 
"(6)      The  institution   or   further   prosecution  of  any  actions  or 
proceedings; 

(7)  The    obtaining    of    preferences,    judgments,    attachments, 
~~      garnishments,  or  liens  against  the  insurer,  its  assets  or  its 

policyholders; 

(8)  The  levying  of  execution  against  the  insurer,  its  assets,  or 
its  policyholders; 

(9)  The  making  of  any  sale  or  deed  for  nonpayment  of  taxes  or 
assessments  that  would  lessen  the  value  of  the  assets  of  the 
insurer; 


(10)    The   withholding   from    the    receiver   of  books,    accounts, 
documents,  or  other  records  relating  to  the  business  of  the 
insurer;  or 
'•'     (11)    Any  other   threatened   or   contemplated   action   that   might 
lessen  the  value  of  the  insurer's  assets  or  prejudice  the 
rights  of  policyholders,  creditors,  or  shareholders,  or  the 
administration  of  any  proceeding  under  this  Article. 
(b)    The  receiver  may  apply  to  any  court  outside  of  this  State  for  the 
relief  described  in  subsection  (a)  of  this  section. 
"  §  58-645.    Cooperalion  of  officers,  owners  and  employees. 

(a)  Any  officer,  manager,  director,  trustee,  owner,  employee,  or 
agent  of  any  insurer,  and  any  other  person  with  authority  over  or  in 
charge  of  any  segment  of  the  insurer's  affairs,  shall  cooperate  with  the 
Commissioner  in  any  proceeding  under  this  Article  or  any 
investigation  preliminary  to  the  proceeding.  As  used  in  this  section, 
'person'  includes  any  person  who  exercises  direct  or  indirect  control 
over  activities  of  an  insurer  through  any  holding  company  or  other 
affiliate  of  the  insurer.  'Cooperate'  includes  replying  promptly  in 
writing  to  any  inquiry  from  the  Commissioner  requesting  such  a  reply 
and  making  available  to  the  Commissioner  any  books,  accounts, 
documents,    or    other    records    or    information    or    property    of    or 
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pertaining  to  the  insurer  and  in  his  possession,  custody,  or  control. 

(b)  No  person  shall  obstruct  or  interfere  with  the  Commissioner  in 
the  conduct  of  any  delinquency  proceeding  or  any  investigation 
preliminary  or  incidental  thereto. 

(c)  This  section  does  not  abridge  otherwise  existing  legal  rights, 
including  the  right  to  resist  a  petition  for  any  delinquency  proceeding 
or  other  order- 
ed)   Any  person  described  in  subsection  (a)  of  this  section  who  fails 

to  cooperate  with  the  Commissioner,  or  any  person  who  obstructs  or 
interferes  with  the  Commissioner  in  the  conduct  of  any  delinquency 
proceeding  or  any  investigation  preliminary  or  incidental  thereto,  or 
any  person  who  knowingly  and  willfully  violates  any  order  the 
Commissioner  issued  validly  under  this  Article  is  subject  to  the  civil 
penalty  and  restitution  provisions  of  G.S.  58-9.7  and  is  subject  further 
to  the  revocation  or  suspension  of  any  licenses  issued  by  the 
Commissioner. 
"  §  58-646.    Bonds. 

In  any  proceeding  under  this  Article,  the  Commissioner  and  his 
deputies  shall  be  responsible  on  their  official  bonds  for  the  faithful 
performance  of  their  duties. 

"  §  58-647.    Reserved  for  future  codification.       ..:■':'    J/'.'. 
"  §  58-648.    Execuloiy  contracts  and  unexpired  leases. 

(a)  Except  as  provided  in  subsections  (b).  (c),  and  (d)  of  this 
section,  the  receiver,  subject  to  the  Court's  approval,  may  assume  or 
reject  any  executory  contract  or  unexpired  lease  of  the  insurer. 

(b)(1)     If  there  has  been   a  default   in  an  executory  contract  or 

unexpired  lease  of  the  insurer,  the  receiver  may  not  assume 

:.'  such  contract  or  lease  unless,  at  the  time  of  assumption  of 

such  contract  or  lease,  the  receiver: 

a^    Cures,  or  provides  adequate  assurance  that  the  receiver 

will  promptly  cure,  such  default; 
b.    Compensates,  or  provides  adequate  assurance  that  the 
receiver  will  promptly  compensate,  a  party,  other  than 
the  insurer  to  such  contract  or  lease,   for  any  actual 
pecuniary    loss    to    such    party    resulting    from    such 
defauh;  and 
£.    Provides    adequate    assurance    of    future    performance 
under  such  contract  or  lease. 
(2)      Subdivision    (1)    of  this   subsection   does    not   apply   to   a 
default  that  is  a  breach  of  a  provision  relating  to; 
a^    The  insolvency  or  financial  condition  of  the  insurer  at 
any  time  before  the  closing  of  the  case; 
'-.  b^    The  commencement  of  a  proceeding  under  this  Article; 

or 

1006 


Session  Laws  -  1989  CHAPTER  452 

£.    The  appointment  of  or  taking  possession  by  a  receiver 
in  a  proceeding  under  this  Article  or  a  custodian  before 
such  commencement. 
(3)      Notwithstanding  any  other  provision  of  this  section,  if  there 
has  been  a  default  in  an  unexpired  lease  of  the  insurer, 
other  than  a  default  of  a  idnd  specified  in  subdivision  (2)  of 
■  this  subsection,   the  receiver  may  not  require  a  lessor  to 

provide  services  or  supplies  incidental  to  such  lease  before 
assumption  of  such  lease  unless  the  lessor  is  compensated 
under  the  terms  of  such  lease  for  any  services  and  supplies 
provided  under  such  lease  before  assumption  of  such  lease, 
(c)    The  receiver  may  not  assume  or  assign  an  executory  contract  or 
unexpired  lease  of  the  insurer,  whether  or  not  such  contract  or  lease 
prohibits  or  restricts  assignment  of  rights  or  delegation  of  duties,  if: 

(1)  a^    Applicable  law  excuses  a  party,  other  than  the  insurer, 

to  such  contract  or  lease  from  accepting  performance 
from  or  rendering  performance  to  the  receiver  or  an 
assignee  of  such  contract  or  lease,  whether  or  not  such 
'  contract  or   lease   prohibits  or   restricts  assignment  of 

rights  or  delegation  of  duties;  and 
b^    Such   party   does    not  consent  to   such   assumption   or 
assignment:  or 

(2)  Such  contract  is  a  contract  to  make  a  loan,  or  extend  other 
debt  financing  or  financial  accommodations,  to  or  for  the 
benefit  of  the  insurer,  or  to  issue  a  security  of  the  insurer. 

(d)(1)  In  a  proceeding  under  G.S.  58-662.  if  the  receiver  does 
not  assume  or  reject  an  executory  contract  or  unexpired 
lease  of  the  insurer  within  60  days  after  the  order  for 
liquidation,  or  within  such  additional  time  as  the  Court,  for 
cause,  within  such  60-day  period,  fixes,  then  such  contract 
or  lease  is  deemed  to  be  rejected. 
(2)  In  a  proceeding  under  G.S.  58-657  the  receiver  may 
assume  or  reject  an  executory  contract  or  unexpired  lease 
of  the  insurer  at  any  time  before  the  order  for  a  plan  of 
rehabilitation,  but  the  Court,  on  request  of  any  party  to 
such  contract  or  lease,  may  order  the  receiver  to  determine 
within  a  specified  period  of  time  whether  to  assume  or 
reject  such  contract  or  lease. 

(e)(1)  Notwithstanding  a  provision  in  an  executory  contract  or 
unexpired  lease,  or  in  applicable  law,  an  executory  contract 
or  unexpired  lease  of  the  insurer  may  not  be  terminated  or 
modified,  and  any  right  or  obligation  under  such  contract 
or  lease  may  not  be  teiminated  or  modified,  at  any  time 
after  the  commencement  of  the  proceeding  solely  because 
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of  a  provision  in  such  contract  or  lease  that  is  conditioned 

\  OIK 

■    '  "         £.    The  insolvency  or  financial  condition  of  the  insurer  at 
any  time  before  the  closing  of  the  proceeding; 
K    The  commencement  of  a  proceeding  under  this  Article; 

or 
c.    The  appointment  of  or  taking  possession  by  a  receiver 
in  a  proceeding  under  this  Article  or  a  custodian  before 
such  commencement. 
(2)      Subdivision   (1)   of  this   subsection   does   not  apply  to  an 
executory    contract    or    unexpired    lease    of   the    insurer, 
whether  or  not  such  contract  or  lease  prohibits  or  restricts 
assignment  of  rights  or  delegation  of  duties,  if: 
a.    Applicable  law  excused  a  party,  other  than  the  insurer, 
to  such  contract  or  lease  from  accepting  performance 
from  or  rendering  performance  to  the  receiver  or  to  an 
■  assignee  of  such  contract  or  lease,  whether  or  not  such 

; • .  V  .  contract  or   lease  prohibits  or   restricts  assignment  of 

^  ,'         rights  or  delegation  of  duties  and  such  party  does  not 
consent  to  such  assumption  or  assignment;  or 
xc  ■     b^    Such  contract  is  a  contract  to  make  a  loan,  or  extend 

other  debt  financing  or  financial  accommodations,  to  or 
for  the  benefit  of  the  insurer,  or  to  issue  a  security  of 
the  insurer. 
(f)(1)      Except    as    provided    in    subsection    (c)    of   this    section, 
-.,,.  notwithstanding  a   provision    in   an   executory   contract   or 

./;  — ,     unexpired  lease  of  the  insurer,  or  in  applicable  law,  that 
,*),        ,;     prohibits,   restricts,  or  conditions  the  assignment  of  such 
,     ,         contract  or  lease,  the  receiver  may  assign  such  contract  or 
"  lease  under  subdivision  (2)  of  this  subsection. 

(2)  The  receiver  may  assign  an  executory  contract  or  unexpired 
lease  of  the  insurer  only  if: 

a^  The  receiver  assumes  such  contract  or  lease  in 
accordance  with  the  provisions  of  this  section:  and 

b^  Adequate  assurance  of  future  performance  by  the 
..  assignee  of  such  contract  or  lease  is  provided,  whether 

or  not  there  has  been  a  default  in  such  contract  or 
lease. 

(3)  Notwithstanding  a  provision    in  an  executory  contract  or 
unexpired  lease  of  the  insurer,  or  in  applicable  law  that 

;       ,     terminates  or  modifies,  or  permits  a  party  other  than  the 

'    -        insurer  to  terminate  or  modify',  such  contract  or  lease  or  a 

right  or  obligation  under  such  contract  or  lease  on  account 

of  an  assignment  of  such  contract  or  lease,  such  contract, 
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lease,    right,    or    obligation    may    not    be    terminated    or 

modified  under  such  provision  because  of  the  assumption 

or  assignment  of  such  contract  or  lease  by  the  receiver. 

(g)     Except  as  provided  in  subdivisions  (h)(2)  and  (i)(2)  of  this 

section,  the  rejection  of  an  executory  contract  or  unexpired  lease  of 

the  insurer  constitutes  a  breach  of  such  contract  or  lease: 

(1)  If  such  contract  or  lease  has  not  been  assumed  under  this 
section  or  under  a  plan  of  rehabilitation  under  G.S. 
58-657.  immediately  before  the  date  of  the  filing  of  the 
petition;  or 

(2)  If  such  contract  or  lease  has  been  assumed  under  this 
section  or  under  a  plan  of  rehabilitation  under  G.S. 
58-657: 

•    a.    If  before  such  rejection  the  proceeding  has  not  been 

converted  to  a  proceeding  under  G.S.   58-662  at  the 

time  of  such  rejection;  or 

b^    If  before  such  rejection  the  case  has  been  converted  to 

a    proceeding    under    G.S.    58-662:       (i)    immediately 

before  the  date  of  such  conversion,  if  such  contract  or 

lease  was  assumed  before  such  conversion;  or     (ii)  at 

the  time  of  such  rejection,  if  such  contract  or  lease  was 

assumed  after  such  conversion. 

[  (h)(1)     If  the  receiver  rejects  an  unexpired  lease  of  real  property  of 

I  the  insurer  under  which  the  insurer  is  the  lessor,  the  lessee 

j  under  such  lease  may  treat  the  lease  as  terminated  by  such 

f  rejection,  or,  in  the  alternative,  may  remain  in  possession 

I  .    for  the  balance  of  the  term  of  such  lease  and  any  renewal 

'  or  extension  of  such  term  that  is  enforceable  by  such  lessee 

i  under  applicable  provision  of  law  outside  of  this  Article. 

1  Q)      If  such  lessee  remains  in  possession,  such  lessee  may  offset 

against  the  rent  reserved  under  such  lease  for  the  balance 

'■:y    of  the  term  after  the  date  of  the  rejection  of  such  lease,  and 

any   such    renewal   or   extension,    any  damages   occurring 

;'  after    such    date    caused    by    the    nonperformance    of   any 

obligation  of  the  insurer  after  such  date,  but  such  lessee 

does  not  have  any  rights  against  the  estate  on  account  of 

any  damages  arising  after  such  date  from  such  rejection, 

other  than  such  offset. 

!  (i)(l)      If  the  receiver  rejects  an  executory  contract  of  the  insurer 

for  the  sale  of  real  property  under  which  the  purchaser  is 

in  possession,  such  purchaser  may  treat  such  contract  as 

terminated,  or.  in  the  alternati\e.  may  remain  in  possession 

of  such  real  property. 

(2)      If  such  purchaser  remains  in  possession:  ,    . 
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a^    Such  purchaser  shall  continue  to  make  all  payments  due 

'\     ( ',  '  under    such    contract    but    may    offset    against    such 

payments  any  damages  occurring  after  the  date  of  the 

;  1.  rejection       of      such       contract       caused       by       the 

Ki  i  nonperformance  of  any  obligation  of  the  insurer  after 

such  date,  but  such  purchaser  does  not  have  any  rights 

against  the  estate  on  account  of  any  damages  arising 

-  after  such  date  from  such   rejection,  other  than  such 

1-  :   ;  >   s         offset;  and 

b^   The  receiver   shall   deliver  title  to  such   purchaser  in 
•  ii  accordance  with  the  provisions  of  such  contract,  but  is 

"^  relieved  of  all  other  obligations  to  perform  under  such 

contract, 
(j)  A  purchaser  that  treats  an  executory  contract  as  terminated 
under  subsection  (i)  of  this  section,  or  a  party  whose  executory 
contract  to  purchase  real  property  from  the  insurer  is  rejected  and 
under  which  such  party  is  not  in  possession,  has  a  lien  on  the  interest 
of  the  insurer  in  such  property  for  the  recovery  of  any  portion  of  the 
purchase  price  that  such  purchaser  or  party  has  paid. 

(k)    Assignment  by  the  receiver  to  a  person  of  a  contract  or  lease 
assumed  under  this  section  relieves  the  receiver  and  the  estate  from 
any  liability  for  any  breach  of  such  contract  or  lease  occurring  after 
such  assignment. 
"  §  58-649.    Turnover  of  properly  by  a  custodian. 

(a)  As  used  in  this  section  'custodian'  means: 

(1)  A  receiver  or  trustee  of  any  of  the  property  of  the  insurer, 
appointed  in  a  case  or  proceeding  not  under  this  Article; 

(2)  An  assignee  under  a  general  assignment  for  the  benefit  of 
the  insurer's  creditors;  or 

(3)  A  trustee,  receiver,  or  agent  under  applicable  law,  or  under 
i,       a  contract,  that  is  appointed  or  authorized  to  take  charge  of 

property  of  the  insurer  for  the  purpose  of  enforcing  a  lien 
against    such    property,    or    for    the    purpose    of   general 
/.  administration    of   such    property    for    the    benefit   of  the 

insurer's  creditors. 

(b)  A  custodian  with  knowledge  of  the  commencement  of  a 
proceeding  under  this  Article  may  not  make  any  disbursement  from, 
or  take  any  action  in  the  administration  of  property  of  the  insurer, 
proceeds  of  such  property,  or  property  of  the  estate,  in  the  possession, 
custody,  or  control  of  such  custodian,  except  such  action  as  is 
necessary  to  preserve  such  property.  ;,      ,,; 

(c)  A  custodian  shall: 

(1)      Deliver    to    the    receiver    any    property    of    the    insurer 
transferred  to  such  custodian,  or  proceeds  of  such  property. 
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,,  that  is  in  such  custodian's  possession,  custody,  or  control 
on  the  date  that  such  custodian  acquires  knowledge  of  the 
commencement  of  the  proceeding;  and 
(2)  File  an  accounting  of  any  property  of  the  insurer,  or 
proceeds  of  such  property,  that,  at  any  time,  came  into  the 
possession,  custody,  or  control  of  such  custodian. 

(d)  The  Court,  after  notice  and  a  hearing,  shall: 

(1)  Protect  all  entities  to  which  a  custodian  has  become 
obligated  with  respect  to  such  property; 

(2)  Provide  for  the  payment  of  reasonable  compensation  for 
services  rendered  and  costs  and  expenses  incurred  by  such 
custodian;  and 

(3)  Surcharge  such  custodian,  other  than  an  assignee  for  the 
benefit  of  the  insurer's  creditors  that  was  appointed  or  took 
possession  more  than  120  days  before  the  date  of  the  filing 
of  the  petition,  for  any  improper  excessive  disbursement, 
other  than  a  disbursement  that  has  been  made  in 
accordance  with  applicable  law  or  approved,  after  notice 
and  a  hearing,  by  a  court  of  competent  jurisdiction  before 
the  commencement  of  the  proceeding  under  this  Article. 

(e)  The  Court  may,  after  notice  and  a  hearing,  excuse  compliance 
with  subsection  (a),  (b).  or  (c)  of  this  section,  if  the  interests  of 
policyholders,  creditors,  and  any  equity  security  holders  would  be 
better  served  by  permitting  a  custodian  to  continue  in  possession, 
custody,  or  control  of  such  property. 

"  §  58-650.    Ulility  semce. 

(a)  Except  as  provided  in  subsection  (b)  of  this  section,  a  utility 
may  not  alter,  refuse,  or  discontinue  service  to.  or  discriminate 
against,  the  receiver  or  the  insurer  solely  on  the  basis  that  a  debt  owed 
by  the  insurer  to  such  utility  for  service  rendered  before  an  order  of 
rehabilitation  or  liquidation  was  not  paid  when  due. 

(b)  Such  utility  may  alter,  refuse,  or  discontinue  service  if  neither 
the  receiver  nor  the  insurer,  within  20  days  after  the  date  of  an  order 
of  rehabilitation  or  liquidation,  furnishes  adequate  assurance  of 
payment,  in  the  form  of  a  deposit  or  other  security,  for  services  after 
such  date.  On  request  of  a  party  in  interest  and  after  notice  and  a 
hearing,  the  Court  may  order  reasonable  modification  of  the  amount 
of  the  deposit  or  other  security  necessary  to  provide  adequate 
assurance  of  payment. 

"  §  58-651 .    Continuation  of  delinquency  proceedings. 

Every  proceeding  that  was  commenced  under  the  laws  in  effect 
before  the  effective  date  of  this  Article  is  deemed  to  have  been 
commenced  under  this  Article  for  the  purpose  of  conducting  the 
proceeding;   except  that  in   the  discretion   of  the  Commissioner  the 
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proceeding  may  be  continued,  in  whole  or  in  part,  as  it  would  have 

been  continued  had  this  Article  not  been  enacted. 

"§  58-652.    Condition  on  release  from  delinquency  proceedings. 

No  insurer  that  is  subject  to  any  delinquency  proceedings,  whether 
formal  or  informal,  administrative  or  judicial,  shall: 

(1)  Be  released  from  such  proceeding,  unless  such  proceeding 
is  converted  into  a  judicial  rehabilitation  or  liquidation 
proceeding; 

(2)  Be  permitted  to  solicit  or  accept  new  business  or  request  or 
accept  the  restoration  of  any  suspended  or  revoked  license 
or  certificate  of  authority; 

(3)  Be  returned  to  the  control  of  its  shareholders  or  private 
management;  or 

(4)  Have  any  of  its  assets  returned  to  the  control  of  its 
shareholders  or  private  management; 

until  all  payments  of  or  on  account  of  the  insurer's  contractual 
obligations  by  all  guaranty  associations,  along  with  all  expenses 
thereof  and  interest  on  all  such  payments  and  expenses,  have  been 
repaid  to  the  guaranty  associations  or  a  plan  of  repayment  by  the 
insurer  shall  have  been  approved  by  the  guaranty  associations. 

"  §     58-653. Commissioner's     summaiy     orders     and     supervision 

proceedings. 

(a)  Whenever  the  Commissioner  has  reasonable  cause  to  believe, 
and  determines  after  a  hearing  held  under  subsection  (e)  of  this 
section,  that  any  domestic  insurer  has  committed  or  is  engaged  in,  or 
is  about  to  commit  or  engage  in,  any  act,  practice,  or  transaction  that 
would  subject  it  to  delinquency  proceedings  under  this  Article,  he  may 
make  and  serve  upon  the  insurer  and  any  other  persons  involved,  such 
orders  as  are  reasonably  necessary  to  correct,  eliminate,  or  remedy 
such  conduct,  condition,  or  ground. 

(b)  If  upon  examination  or  at  any  other  time  the  Commissioner  has 
reasonable  cause  to  believe  that  any  domestic  insurer  is  in  such 
condition  as  to  render  the  continuance  of  its  business  hazardous  to  the 
public  or  to  holders  of  its  policies  or  certificates  of  insurance,  or  if 
such  domestic  insurer  gives  its  consent,  then  the  Commissioner  shall 
upon  his  determination: 

(1)  Notify  the  insurer  of  his  determination;  and 

(2)  Furnish  to  the  insurer  a  written  list  of  the  Commissioner's 
requirements  to  abate  his  determination. 

Notwithstanding  any  other  provision  of  law  limiting  the  frequency  or 
amount  of  premium  rate  adjustments,  the  Commissioner  may  include 
in  his  list  of  requirements  such  rate  adjustments  for  any  kinds  of 
insurance  written  by  the  insurer  that  the  Commissioner  considers 
necessary  to  improve  the  financial  condition  of  the  insurer. 
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(c)  If  the  Commissioner  makes  a  determination  to  supervise  an 
insurer  subject  to  an  order  under  subsections  (a)  or  (b)  of  this 
section,  he  shall  notify  the  insurer  that  it  is  under  the  supervision  of 
the     Commissioner.  During     the     period     of     supervision,     the 

Commissioner  may  appoint  a  supervisor  to  supervise  such  insurer. 
The  order  appointing  a  supervisor  shall  direct  the  supervisor  to 
enforce  orders  issued  under  subsections  (a)  and  (b)  of  this  section  and 
may  also  require  that  the  insurer  may  not  do  any  of  the  follow^mg 
things  during  the  period  of  supervision,  without  the  prior  approval  of 
the  Commissioner  or  his  supervisor: 

(1)  Dispose  of.  convey,  or  encumber  any  of  its  assets  or  its 
business  in  force; 

(2)  Withdraw  from  any  of  its  bank  accounts; 

(3)  Lend  any  of  its  funds; 

(4)  Invest  any  of  its  funds; 

(5)  Transfer  any  of  its  property; 

"(6)      Incur  any  debt,  obligation,  or  liability; 

(7)  Merge  or  consolidate  with  another  company;  or  -    ' 

(8)  Enter  into  any  new  reinsurance  contract  or  treaty, 
(d)~~Any  insurer  subject  to  an  order  under  this  section  shall  comply 

with  the  lawful  requirements  of  the  Commissioner  and.  If  placed 
under  supervision,  shall  have  60  days  from  the  date  the  supervision 
order  is  served  within  which  to  comply  with  the  requirements  of  the 
Commissioner.  The  Commissioner  may  in  his  discretion  extend  the 
time  for  compliance  beyond  60  days  for  cause.  In  the  event  of  such 
insurer's  failure  to  comply  within  such  time,  the  Commissioner  may 
institute  proceedings  under  this  Article  to  have  a  rehabilitator  or 
liquidator  appointed,  or  extend  the  period  of  supervision. 

(e)  The  notice  of  hearing  under  subsection  (a)  of  this  section  and 
any  order  issued  pursuant  to  that  subsection  shall  be  served  upon  the 
insurer  pursuant  to  the  applicable  rules  of  civil  procedure.  The  notice 
of  hearing  shall  state  the  time  and  place  of  hearing,  and  the  conduct, 
condition,  or  ground  upon,  which  the  Commissioner  would  base  his 
order.  Unless  mutually  agreed  upon  between  the  Commissioner  and 
the  insurer,  the  hearing  shall  occur  not  less  than  10  days  nor  more 
than  30  days  after  notice  is  served  and  shall  be  either  in  Wake  County 
or  in  some  other  place  designated  by  the  Commissioner.  The 
Commissioner  shall  hold  all  hearings  under  subsection  (a)  of  this 
section  privately  unless  the  insurer  requests  a  public  hearing,  in  which 
case  the  hearing  shall  be  public. 

(0  Any  insurer  subject  to  an  order  under  subsection  (b)  of  this 
section  may  request  an  administrative  hearing  before  the 
Commissioner  or  his  designee  to  review  that  order.  Such  hearing 
shall  be  held  as  provided  in  subsection   (e)  of  this  section,   but  the 
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request  for  a  hearing  shall  not  stay  the  effect  of  the  order.  If  the 
Commissioner  issues  an  order  under  subsection  (b)  of  this  section,  the 
insurer  may,  at  any  time,  waive  the  hearing  and  apply  for  immediate 
judicial  relief  by  means  of  any  remedy  afforded  by  law  without  first 

exhausting     its     administrative     remedies. Subsequent     to     an 

administrative  hearing,  any  party  to  the  proceedings  whose  interests 
are  substantially  affected  is  entitled  to  judicial  review  of  any  order 
issued  by  the  Commissioner. 

(g)  During  the  period  of  supervision  the  insurer  may  request  the 
Commissioner  to  review  any  action  taken  or  proposed  to  be  taken  by 
the  supervisor,  specifying  wherein  the  action  complained  of  is  believed 
not  to  be  in  the  best  interest  of  the  insurer. 

(h)  If  any  person  violates  any  supervision  order  issued  under  this 
section  that  as  to  him  is  then  still  in  effect,  he  shall  be  liable  to  pay  a 
civil  penalty  imposed  by  the  Court  not  to  exceed  ten  thousand  dollars 
($10.000). 

(i)  The  Commissioner  may  apply  for,  and  any  court  of  general 
jurisdiction  may  grant,  such  restraining  orders,  preliminary  and 
permanent  injunctions,  and  other  orders  as  may  be  deemed  to  be 
necessary  and  proper  to  enforce  a  supervision  order. 

(j)  In  the  event  that  any  person  subject  to  the  provisions  of  this 
Article,  including  any  person  described  in  G.S.  58-645(a).  knowingly 
and  willfully  violates  any  valid  order  of  the  Commissioner  issued 
under  the  provisions  of  this  section  and,  as  a  result  of  such  violation, 
the  net  worth  of  the  insurer  is  reduced  or  the  insurer  suffers  loss  that 
it  would  not  otherwise  have  suffered,  said  person  shall  become 
personally  liable  to  the  insurer  for  the  amount  of  any  such  reduction 
or  loss.  The  Commissioner  or  supervisor  is  authorized  to  bring  an 
action  on  behalf  of  the  insurer  in  the  Court  to  recover  the  amount  of 
the  reduction  or  loss  together  with  any  costs. 
"  §  58-654.    Court's  seizure  order. 

(a)  The  Commissioner  may  file  in  the  Court  a  petition  alleging, 
with  respect  to  a  domestic  insurer: 

(1)  That  there  exist  grounds  that  justify  a  judicial  order  for  a 
formal  delinquency  proceeding  against  an  insurer  under 
this  Article; 

(2)  That  the  interests  of  policyholders,  creditors,  or  the  public 
will  be  endangered  by  delay;  and 

(3)  The  contents  of  an  order  deemed  by  the  Commissioner  to 
be  necessary. 

(b)  Upon  a  filing  under  subsection  (a)  of  this  section,  the  Court 
may  issue  forthwith.  e.\  pane,  the  requested  order,  that  directs  the 
Commissioner  to  take  possession  and  control  of  all  or  a  part  of  the 
property,    books,    accounts,    documents,    and    other    records    of    an 
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insurer,  and  of  the  premises  occupied  by  it  for  transaction  of  its 
business,  and  that,  until  further  order  of  the  Court,  enjoins  the 
insurer  and  its  officers,  managers,  agents,  and  employees  from 
disposing  of  its  property  and  from  transacting  its  business  except  with 
the  written  consent  of  the  Commissioner. 

(c)  The  Court  shall  specify  in  the  order  what  its  duration  shall  be. 
which  shall  be  such  time  as  the  Court  considers  necessary  for  the 
Commissioner  to  ascertain  the  condition  of  the  insurer.  On  motion  of 
either  party  or  on  its  own  motion,  the  Court  may  from  time  to  time 
hold  such  hearings  as  it  considers  desirable  after  such  notice  as  it 
considers  appropriate;  and  may  extend,  shorten,  or  modify  the  terms 
of  the  seizure  order.  The  Court  shall  vacate  the  seizure  order  if  the 
Commissioner  fails  to  commence  a  formal  proceeding  under  this 
Article  after  having  a  reasonable  opportunity  to  do  so.  An  order  of 
the  Court  pursuant  to  a  formal  proceeding  under  this  Article  shall  ipso 
facto  vacate  the  seizure  order. 

(d)  Entry  of  a  seizure  order  under  this  section  does  not  constitute 
an  anticipatory  breach  of  any  contract  of  the  insurer. 

(e)  An  insurer  subject  to  an  ex  pane  order  under  this  section  may 
petition  the  Court  at  any  time  after  the  issuance  of  such  order  for  a 
hearing  and  review  of  the  order.  The  Court  shall  hold  such  a  hearing 
and  review  not  more  than  15  days  after  the  request.  A  hearing  under 
this  subsection  may  be  held  privately  in  chambers,  and  it  shall  be  so 
held  if  the  insurer  proceeded  against  so  requests. 

(f)  If,  at  any  time  after  the  issuance  of  such  an  order,  it  appears  to 
the  Court  that  any  person  whose  interest  is  or  will  be  substantially 
affected  by  the  order  did  not  appear  at  the  hearing  and  has  not  been 
served,  the  Court  may  order  that  notice  be  given.  An  order  that 
notice  be  given  does  not  stay  the  effect  of  any  order  previously  issued 
by  the  Court. 

"  §  58-655.    Confidentiality  of  hearings. 

In  all  proceedings  and  judicial  reviews  thereof  under  G.S.  58-653 
and  G.S.  58-654.  all  records  of  the  insurer,  other  documents,  and  all 
Department  files  and  Court  records  and  papers,  insofar  as  they  pertain 
to  or  are  a  part  of  the  record  of  the  proceedings,  shall  be  and  remain 
confidential  except  as  is  necessary  to  obtain  compliance  therewith, 
unless  the  Court,  after  hearing  arguments  from  the  parties  in 
chambers,  orders  otherwise;  or  unless  the  insurer  requests  that  the 
matter  be  made  public.  Until  such  Court  order,  all  papers  filed  with 
the  clerk  of  the  Court  shall  be  held  by  him  in  a  confidential  file. 
"§  58-656.    Grounds  for  rehabilitation. 

The  Commissioner  may  petition  the  Court  for  an  order  authorizing 
him  to  rehabilitate  a  domestic  insurer  or  an  alien  insurer  domiciled  in 
this  State  on  any  one  or  more  of  the  following  grounds: 
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(1)  The  insurer  is  in  such  condition  that  the  further  transaction 
of  business  would  be  hazardous  Financially  to  its 
policyholders,  creditors,  or  the  public. 

(2)  There  is  reasonable  cause  to  believe  that  there  has  been 
embezzlement  from  the  insurer,  wrongful  sequestration  or 

,    ,  diversion  of  the  insurer's  assets,  forgery  or  fraud  affecting 

the  insurer,  or  other  illegal  conduct  in.  by,  or  with  respect 
to  the  insurer  that  if  established  would  endanger  assets  in 
an  amount  threatening  the  solvency  of  the  insurer. 

(3)  The  insurer  has  failed  to  remove  any  person  who  in  fact 
v^ , , ,; ,  has  executive  authority  in  the  insurer,  whether  an  officer, 
<>i  ,  manager,  general  agent,  employee,  or  other  person;  if  the 
"    :~          person   has   been   found   after   notice  and   hearing  by  the 

Commissioner  to  be  dishonest  or  untrustworthy  in  a  way 
affecting  the  insurer's  business. 

(4)  Control  of  the  insurer,  whether  by  stock  ownership  or 
otherwise,  and  whether  direct  or  indirect,  is  in  a  person  or 
persons  found  after  notice  and  hearing  to  be  untrustworthy. 

(5)  Any  person  who  in  fact  has  executive  authority  in  the 
insurer,  whether  an  officer,  manager,  general  agent, 
director  or  trustee,  employee,  or  other  person,  has  refused 
to  be  examined  under  oath  by  the  Commissioner 
concerning  its  affairs,  whether  in  this  State  or  elsewhere; 
and  after  reasonable  notice  of  the  fact,  the  insurer  has 
failed  promptly  and  effectively  to  terminate  the  employment 
and  status  of  the  person  and  all  his  influence  on 
management. 

(6)  After  demand  by  the  Commissioner  the  insurer  has  failed 
to  promptly  make  available  for  examination  any  of  its  own 
property,  books,  accounts,  documents,  or  other  records; 
those   of  any    subsidiary   or    related   company   within    the 

I  .     -  control    of  the    insurer;    or   those   of  any   person    having 

executive  authority  in  the  insurer  insofar  as  they  pertain  to 
the  insurer. 

(7)  Without     first     obtaining     the     written     consent     of    the 
,t  Commissioner  pursuant  to  G.S.  58-155.1,  the  insurer  has 

r  '.'  (i)    transferred,    or    attempted    to    transfer,    in    a    manner 

<.  contrary  to  Article    12A  of  this  Chapter,   substantially  its 

!'•;  entire  property  or  business,  or  (ii)  has  entered  into  any 

transaction,  the  effect  of  which  is  to  merge,  consolidate,  or 
reinsure  substantially  its  entire  property  or  business  in  or 
with  the  property  or  business  of  any  other  person. 

(8)  The  insurer  or  its  property  has  been  or  is  the  subject  of  an 
application    for    the    appointment    of   a    receiver,    trustee, 
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custodian,  conservator,  or  sequestrator  or  similar  fiduciary 
,,  of  the  insurer  or  its  property  otherwise  than  as  authorized 
under  this  Chapter,  and  such  appointment  has  been  made 
or  is  imminent,  and  such  appointment  might  oust  the 
courts  of  this  State  of  Jurisdiction  or  might  prejudice 
orderly  delinquency  proceedings  under  this  Article. 

(9)  Within  the  previous  four  years  the  insurer  has  willfully 
violated  its  charter  or  articles  of  incorporation,  its  bylaws, 

,     this  Chapter,  or  any  valid  order  of  the  Commissioner  under 
G.S.  58-653. 

(10)  The  insurer  has  failed  to  pay  within  60  days  after  due  any 
obligation  to  any  state  or  any  subdivision  thereof  or  any 
judgment  entered  in  any  state,  if  the  court  in  which  such 

:  judgment  was  entered  has  Jurisdiction  over  such  subject 
matter;  except  that  such  nonpayment  is  not  a  ground  until 
60  days  after  any  good  faith  effort  by  the  insurer  to  contest 
the  obligation  has  been  terminated,  whether  it  is  before  the 
Commissioner  or  in  the  courts,  or  the  insurer  has 
systematically  attempted  to  compromise  or  renegotiate 
previously  agreed  settlements  with  its  creditors  on  the 
ground  that  it  is  financially  unable  to  pay  its  obligations  in 
full. 

(11)  The  insurer  has  failed  to  file  its  annual  report  or  any  other 
financial  report  required  by  statute  within  the  time  allowed 
by  law  and,  after  written  demand  by  the  Commissioner,  has 
failed  to  immediately  give  an  adequate  explanation. 

(12)  The  board  of  directors  or  the  holders  of  a  majority  of  the 
shares  entitled  to  vote,  or  a  majority  of  those  individuals 

;,     entitled  to  the  control  of  those  persons  specified  in  G.S. 

58-641,    request   or   consent   to    rehabilitation    under   this 

Article. 
"  §  58-657.    Rehabilitation  orders. 

(a)  An  order  to  rehabilitate  the  business  of  a  domestic  insurer  or 
an  alien  insurer  domiciled  in  this  State,  shall  appoint  the 
Commissioner  and  his  successors  in  office  as  the  rehabilitator,  and 
shall  direct  the  rehabilitator  forthwith  to  take  possession  of  the  assets 
of  the  insurer  and  to  administer  them  under  the  general  supervision  of 
the  Court.  The  filing  or  recording  of  the  order  with  the  clerk  of  the 
Court  or  register  of  deeds  of  the  county  in  which  the  principal 
business  of  the  insurer  is  conducted,  or  the  county  in  which  its 
principal  office  or  place  of  business  is  located,  shall  impart  the  same 
notice  as  a  deed,  bill  of  sale,  or  other  e\'idence  of  title  duly  filed  or 
recorded  with  that  register  of  deeds  would  haxe  imparted.  The  order 
to  rehabilitate  the  insurer  shall  by  operation  of  law   vest  title  to  all 
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assets  of  the  insurer  in  the  rehabilitator. 

(b)  Any  order  issued  under  this  section  shall  require  accounting  to 
the  Court  by  the  rehabilitator.  Accountings  shall  be  at  such  intervals 
as  the  Court  specifies  in  its  order. 

(c)  Entry  of  an  order  of  rehabilitation  shall  not  constitute  an 
anticipatory  breach  of  any  contract  of  the  insurer. 

"  §  58-658.    Powers  and  dulies  of  the  rehabililalor. 

(a)    The  rehabilitator  has  the  power:  ! 

(1)  To  appoint  a  special  deputy  to  act  for  him  under  this 
Article,    and    to   determine    his    reasonable   compensation. 

.  .«  The    special    deputy    has    all    powers    of  the    rehabilitator 

granted  by  this  section.     The  special  deputy  serves  at  the 
"  pleasure  of  the  rehabilitator. 

(2)  To  employ  employees  and  agents,  legal  counsel,  actuaries, 
accountants,  appraisers,  consultants,  and  such  other 
personnel  as  he  may  deem  to  be  necessary  to  assist  in  the 
rehabilitation. 

(3)  To  fix  the  reasonable  compensation  of  employees  and 
agents,  legal  counsel,  actuaries,  accountants,  appraisers, 
and  consultants,  with  the  approval  of  the  Court. 

(4)  To  pay  reasonable  compensation  to  persons  appointed;  and 
to  defray  from  the  funds  or  assets  of  the  insurer  all 
expenses  of  taking  possession  of.  conserving,  conducting, 
rehabilitating,  disposing  of.  or  otherwise  dealing  with  the 
business  and  property  of  the  insurer. 

(5)  To  hold  hearings,  to  subpoena  witnesses  to  compel  their 
attendance,  to  administer  oaths,  to  examine  any  person 
under  oath,  and  to  compel  any  person  to  subscribe  to  this 
testimony  after  it  has  been  correctly  reduced  to  writing:  and 
in  connection  therewith  to  require  the  production  of  any 
books,  papers,  records,  or  other  documents  that  he 
considers  relevant  to  the  inquiry. 

(6)  To  collect  all  debts  and  moneys  due  and  claims  belonging 
to  the  insurer,  wherever  located,  and  for  this  purpose: 

£.  To  institute  timely  action  in  other  jurisdictions,  in  order 
to  forestall  garnishment  and  attachment  proceedings 
against  such  debts: 

b.    To  do  such  other  acts  that  are  necessary  or  expedient  to 

collect,    conserve,    or    protect    its    assets    or    property, 

including  the  power  to  sell,  compound,  compromise,  or 

■  •         assign  debts  for  purposes  of  collection  upon  such  terms 

and  conditions  as  he  deems  to  be  best:  and 

c^  To  pursue  any  creditor" s  remedies  available  to  enforce 
his  claims. 
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(7)  To  conduct  public  and  private  sales  of  the  property  of  the 
insurer. 

(8)  To  use  assets  of  the  estate  of  an  insurer  under  a 
rehabilitation  order  to  transfer  policy  obligations  to  a 
solvent  assuming  insurer,  if  the  transfer  can  be  arranged 

.      without    prejudice    to    applicable    priorities    under    G.S. 
58-683. 

(9)  To  acquire,  hypothecate,  encumber,  lease,  improve,  sell, 
transfer,  abandon,  or  otherwise  dispose  of  or  deal  with,  any 
property  of  the  insurer  at  its  market  value  or  upon  such 
terms  and  conditions  that  are  fair  and  reasonable.  He  also 
has  the  power  to  execute,  acknowledge,  and  deliver  any  and 
all  deeds,  assignments,  releases  and  other  instruments 
necessary  or  proper  to  effectuate  any  sale  of  property  or 
other  transaction  in  connection  with  the  rehabilitation. 

(10)  To  borrow  money  on  the  security  of  the  insurer's  assets  or 
without  security  and  to  execute  and  deliver  all  documents 
necessary  to  that  transaction  for  the  purpose  of  facilitating 
the  rehabilitation. 

(1 1)  To  enter  into  such  contracts  that  are  necessary  to  carry  out 
the  order  to  rehabilitate,  and  to  affirm  or  disavow  any 
contracts  to  which  the  insurer  is  a  party. 

(12)  To  continue  to  prosecute  and  to  institute  in  the  name  of  the 
insurer  or  in  his  own  name  any  and  all  suits  and  other 
legal  proceedings,  in  this  State  or  elsewhere,  and  to 
abandon  the  prosecution  of  claims  he  deems  unprofitable  to 
pursue  further. 

(13)  To  prosecute  any  action  that  may  exist  in  behalf  of  the 
creditors,  members,  policyholders,  or  shareholders  of  the 
insurer  against  any  officer  of  the  insurer  or  against  any 
other  person. 

(14)  To  remove  any  or  all  records  and  property  of  the  insurer  to 
the  offices  of  the  Commissioner  or  to  such  other  place  as 
may  be  convenient  for  the  purposes  of  efficient  and  orderly 
execution  of  the  rehabilitation. 

(15)  To  deposit  in  one  or  more  banks  in  this  State  such  sums  as 
are  required  for  meeting  current  administration  expenses 
and  dividend  distributions. 

(16)  To  invest  all  sums  not  currently  needed,  unless  the  Court 
orders  otherwise. 

(17)  To  file  any  necessary  documents  for  recording  in  the  office 
of  any  register  of  deeds  in  tliis  State  or  elsewhere  where 
property  of  the  insurer  is  located. 

(18)  To  assert  all  defenses  available  to  the  insurer  as  against 
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■:  '  ;  .;:  third  persons,  including  statutes  of  limitation,  statutes  of 
frauds,  and  the  defense  of  usury.  A  waiver  of  any  defense 
by  the  insurer  after  a  petition  in  rehabilitation  has  been 
filed  shall  not  bind  the  rehabilitator. 

(19)  To  exercise  and  enforce  all  rights,  remedies,  and  powers  of 
any  creditor,  shareholder,  policyholder,  or  member; 
including  any  power  to  avoid  any  transfer  or  lien  that  may 
be  given  by  law  and  that  is  not  included  within  G.S. 
58-669  through  58-671. 

(20)  To  intervene  in  any  proceeding  wherever  instituted  that 
might  lead  to  the  appointment  of  a  receiver  or  trustee,  and 
to  act  as  the  receiver  or  trustee  whenever  the  appointment 
is  offered. 

(21)  To  enter  into  agreements  with  any  receiver  or  insurance 
regulator  of  any  other  state  relating  to  the  rehabilitation, 
liquidation,  conservation,  or  dissolution  of  an  insurer  doing 
business  in  both  states. 

(22)  To  exercise  all  powers  now  held  or  subsequently  conferred 
upon  receivers  by  laws  of  this  State  not  inconsistent  with 
the  provisions  of  this  Article. 

(b)  The  enumeration  in  this  section  of  the  powers  and  authority  of 
the  rehabilitator  shall  not  be  construed  as  a  limitation  upon  him,  nor 
shall  it  exclude  in  any  manner  his  right  to  do  such  other  acts  not 
specifically  enumerated  in  this  section  or  otherwise  provided  for,  as 
may  be  necessary  or  appropriate  for  the  accomplishment  of  or  in  aid 
of  the  purpose  of  rehabilitation. 

(c)  The  rehabilitator  may  take  such  action  as  he  considers 
necessary  or  appropriate  to  reform  and  revitalize  the  insurer.  He  shall 
have  all  the  powers  of  the  directors,  officers,  and  managers,  whose 
authority  shall  be  suspended,  except  to  the  extent  they  may  be 
redelegated  by  the  rehabilitator.  He  shall  have  full  power  to  direct, 
manage,  hire,  and  discharge  employees,  subject  to  any  contract  rights 
they  may  have,  and  to  deal  with  the  property  and  business  of  the 
insurer. 

(d)  If  it  appears  to  the  rehabilitator  that  there  has  been  criminal  or 
tortious  conduct,  or  breach  of  any  contractual  or  fiduciary  obligation 
detrimental  to  the  insurer  by  any  officer,  manager,  agent,  broker, 
employee  or  other  person,  he  may  pursue  all  available  legal  remedies 
on  behalf  of  the  insurer. 

(e) If     the     rehabilitator     determines     that     reorganization, 

consolidation.  conversion.  reinsurance.  merger.  or  other 
transformation  of  the  insurer  is  appropriate,  he  shall  prepare  a  plan  to 
effect  such  changes.  Upon  application  of  the  rehabilitator  for  approval 
of  the  plan,   and  after  such   notice  and  hearings  as  the  Court  may 
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justice  may  require.  .  ^    <  ;      ,  Ji:  ■     •    .-s        ',;.n  ■  t.! 

(b)  The  rehabilitator  may  at  any  time  petition  the  Court  for  an 
order  terminating  rehabilitation  of  an  insurer.  The  Court  shall  also 
permit  the  directors  of  the  insurer  to  petition  the  Court  for  an  order 
terminating  rehabilitation  of  the  insurer  and  may  order  payment  from 
the  estate  of  the  insurer  of  such  costs  and  other  expenses  of  such 
petition  as  justice  may  require.  If  the  Court  finds  that  rehabilitation 
has  been  accomplished  and  that  grounds  for  rehabilitation  under  G.S. 
58-656  no  longer  exist,  it  shall  order  that  the  insurer  be  restored  to 
possession  of  its  property  and  the  control  of  the  business.  The  Court 
may  also  make  that  finding  and  issue  that  order  at  any  time  upon  its 
own  motion. 
"  §  58-661 .    Grounds  for  liquidation. 

The  Commissioner  may  petition  the  Court  for  an  order  directing 
him  to  liquidate  a  domestic  insurer  or  an  alien  insurer  domiciled  in 
this  State  on  the  basis: 

(1)  Of  any  ground  for  an  order  of  rehabilitation  as  specified  in 
G.S.  58-656,  whether  or  not  there  has  been  a  prior  order 
directing  the  rehabilitation  of  the  insurer; 

(2)  That  the  insurer  is  insolvent;  or 

(3)  That  the  insurer  is  in  such  condition  that  the  further 
transaction  of  business  would  be  hazardous,  financially  or 
otherwise,  to  its  policyholders,  its  creditors,  or  the  public. 

"  §  58-662.    Liquidation  orders. 

(a)  An  order  to  liquidate  the  business  of  a  domestic  insurer  shall 
appoint  the  Commissioner  and  his  successors  in  office  liquidator  and 
shall  direct  the  liquidator  forthwith  to  take  possession  of  the  assets  of 
the  insurer  and  to  administer  them  under  the  general  supervision  of 
the  Court.  The  liquidator  is  vested  by  operation  of  law  with  the  title  to 
all  of  the  property,  contracts,  and  rights  of  action,  and  all  of  the  books 
and  records  of  the  insurer  ordered  liquidated,  wherever  located,  as  of 
the  entry  of  the  final  order  of  liquidation.  The  filing  or  recording  of 
the  order  with  the  clerk  of  the  superior  court  and  the  register  of  deeds 
of  the  county  in  which  its  principal  office  or  place  of  business  is 
located;  or,  in  the  case  of  real  estate,  with  the  register  of  deeds  of  the 
county  where  the  property  is  located,  shall  impart  the  same  notice  as  a 
deed,  bill  of  sale,  or  other  evidence  of  title  duly  filed  or  recorded  with 
that  register  of  deeds  would  have  imparted. 

(b)  Upon  issuance  of  the  order,  the  rights  and  liabilities  of  any 
such  insurer  and  of  its  creditors,  policyholders,  shareholders, 
members  and  all  other  persons  interested  in  its  estate  shall  become 
fixed  as  of  the  date  of  entry  of  the  order  of  liquidation,  except  as 
provided  in  G.S.  58-663  and  G.S.  58-678. 

(c)  An  order  to  liquidate  the  business  of  an  alien  insurer  domiciled 
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in  this  State  shall  be  in  the  same  terms  and  have  the  same  legal  effect 
as  an  order  to  liquidate  a  domestic  insurer;  except  that  the  assets  and 
the  business  in  the  United  States  shall  be  the  only  assets  and  business 
included  therein. 

(d)  At  the  time  of  petitioning  for  an  order  of  liquidation  or  at  any 
time  thereafter  the  Commissioner,  after  making  appropriate  Findings  of 
an  insurer's  insolvency,  may  petition  the  Court  for  a  Judicial 
declaration  of  such  insolvency.  After  providing  such  notice  and 
hearing  as  it  deems  to  be  proper,  the  Court  may  make  the  declaration. 

(e)  Any  order  issued  under  this  section  requires  accounting  to  the 
Court  by  the  liquidator.  Accountings  shall  be  at  such  intervals  as  the 
Court  specifies  in  its  order. 

"  §  58-663.    Continuance  of  coverage. 

(a)  All  policies,  other  than  life  or  health  insurance  or  annuities, 
that  are  in  effect  at  the  time  of  the  issuance  of  an  order  of  liquidation 
shall  continue  in  force  only  for  the  lesser  of: 

(1)  A  period  of  30  days  from  the  date  of  entry  of  the 
liquidation  orders; 

(2)  The  expiration  of  the  policy  coverage; 

(3)  The  date  when  the  insured  has  replaced  the  insurance 
coverage  with  equivalent  insurance  in  another  insurer  or 
otherwise  terminated  the  policy;  or 

(4)  The  liquidator  has  effected  a  transfer  of  the  policy 
obligation  pursuant  to  G.S.  58-665(a)(8). 

(b)  An  order  of  liquidation  under  G.S.  58-662  terminates 
coverages  at  the  time  specified  in  subsection  (a)  of  this  section  for  the 
purposes  of  any  other  statute. 

(c)  Policies  of  life  or  health  insurance  or  annuities  shall  continue 
in  force  for  such  period  and  under  such  terms  as  is  provided  for  by 
any  applicable  domestic  or  foreign  guaranty  association. 

(d)  Policies  of  life  or  health  insurance  or  annuities  or  any  period  of 
coverage  of  such  policies  that  are  not  covered  by  a  domestic  or  foreign 
guaranty  association  shall  terminate  under  subsections  (a)  and  (b)  of 
this  section. 

"  §  58-664.    Dissolution  of  insurer. 

The  Commissioner  may  petition  for  an  order  dissolving  the 
corporate  existence  of  a  domestic  insurer  or  the  United  States  branch 
of  an  alien  insurer  domiciled  in  this  State  at  the  time  he  applies  for  a 
liquidation  order.  The  Court  shall  order  dissolution  of  the  corporation 
upon  petition  by  the  Commissioner  upon  or  after  the  granting  of  a 
liquidation  order.  If  the  dissolution  has  not  previously  been  ordered, 
it  shall  be  effected  by  operation  of  law  upon  the  discharge  of  the 
liquidator  if  the  insurer  is  under  a  liquidation  order  for  some  other 
reason. 
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"§  58-665.    Powers  of  liquidator.     !>     ..;.,;;   _•.■■     ■■  -y.    >  ,'    •.•;•:    ;:'';  ;:! 
,,  (a)    The  liquidator  has  the  power: 

(1)  To  appoint  a  special  deputy  to  act  for  him  under  this 
Article,  and  to  determine  his  reasonable  compensation. 
The  special  deputy  has  all  powers  of  the  liquidator  granted 
by  this  section.  The  special  deputy  serves  at  the  pleasure 
of  the  liquidator. 

(2)  To  employ  employees  and  agents,  legal  counsel,  actuaries, 
accountants,  appraisers,  consultants,  and  such  other 
personnel  as  he  may  deem  to  be  necessary  to  assist  in  the 
liquidation. 

(3)  To  fix  the  reasonable  compensation  of  employees  and 
agents,  legal  counsel,  actuaries,  accountants,  appraisers, 
and  consultants,  with  the  approval  of  the  Court. 

(4)  To  pay  reasonable  compensation  to  persons  appointed;  and 
to  defray  from  the  funds  or  assets  of  the  insurer  all 
expenses  of  taking  possession  of.  conserving,  conducting, 
liquidating,  disposing  of.  or  otherwise  dealing  with  the 
business  and  property  of  the  insurer.  In  the  event  that  the 
property  of  the  insurer  does  not  contain  sufficient  cash  or 

"7  liquid  assets  to  defray  the  costs  incurred,  the  Commissioner 

may  advance  the  costs  so  incurred  out  of  any  appropriation 
for  the  maintenance  of  the  Department.  Any  amounts  so 
advanced  for  expenses  of  administration  shall  be  repaid  to 
the  Commissioner  for  the  use  of  the  Department  out  of  the 
first  available  moneys  of  the  insurer. 

(5)  To  hold  hearings,  to  subpoena  witnesses  to  compel  their 
attendance,    to   administer   oaths,    to   examine   any   person 

-■ .  .  under  oath,  and  to  compel  any  person  to  subscribe  to  this 

testimony  after  it  has  been  correctly  reduced  to  writing;  and 

in  connection  therewith  to  require  the  production  of  any 

"  -'"  ,  books,    papers,    records,    or    other    documents    that    he 

considers  relevant  to  the  inquiry. 

(6)  To  collect  all  debts  and  moneys  due  and  claims  belonging 
to  the  insurer,  wherever  located,  and  for  this  purpose: 

a^    To  institute  timely  action  in  other  jurisdictions,  in  order 
:  ,v  I         to    forestall    garnishment    and    attachment   proceedings 
against  such  debts; 
b^   To  do  such  other  acts  that  are  necessary  or  expedient  to 

,; collect,    conserve,    or    protect    its    assets    or    property, 

",.-"";"  including  the  power  to  sell,  compound,  compromise,  or 

assign  debts  for  purposes  of  collection  upon  such  terms 
.  i  and  conditions  as  he  deems  to  be  best:  and 

a.    To  pursue  any  creditor's  remedies  available  to  enforce 
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his  claims. 

(7)  To  conduct  public  and  private  sales  of  the  property  of  tiie 
insurer. 

(8)  To  use  assets  of  the  estate  of  an  insurer  under  a  liquidation 
order  to  transfer  policy  obligations  to  a  solvent  assuming 
insurer,  if  the  transfer  can  be  arranged  without  prejudice  to 
applicable  priorities  under  G.S.  58-683. 

(9)  To  acquire,   hypothecate,  encumber,   lease,   improve,  sell, 
~~~      transfer,  abandon,  or  otherwise  dispose  of  or  deal  with,  any 

property'  of  the  insurer  at  its  market  value  or  upon  such 
terms  and  conditions  that  are  fair  and  reasonable.  He  also 
has  the  power  to  execute,  acknowledge,  and  deliver  any  and 
all  deeds,  assignments,  releases  and  other  instruments 
necessary  or  proper  to  effectuate  any  sale  of  property  or 
other  transaction  in  connection  with  the  liquidation. 

(10)  To  borrow  money  on  the  security  of  the  insurer's  assets  or 
"~~~    without  security  and  to  execute  and  deliver  all  documents 

necessary  to  that  transaction  for  the  purpose  of  facilitating 
the  liquidation. 

(1 1)  To  enter  into  such  contracts  that  are  necessary  to  carry  out 
the  order  to  liquidate,  and  to  affirm  or  disavow  any 
contracts  to  which  the  insurer  is  a  party. 

(12)  To  continue  to  prosecute  and  to  institute  in  the  name  of  the 
insurer  or  in  his  own  name  any  and  all  suits  and  other 
legal  proceedings,  in  this  State  or  elsewhere,  and  to 
abandon  the  prosecution  of  claims  he  deems  unprofitable  to 
pursue  further.  If  the  insurer  is  dissolved  under  G.S. 
58-664.  he  shall  have  the  power  to  apply  to  any  court  in 
this  State  or  elsewhere  for  leave  to  substitute  himself  for 
the  insurer  as  plaintiff. 

(13)  To  prosecute  any  action  that  may  exist  in  behalf  of  the 
creditors,  members,  policyholders,  or  shareholders  of  the 
insurer  against  any  officer  of  the  insurer  or  against  any 
other  person. 

(14)  To  remove  any  or  all  records  and  property  of  the  insurer  to 
the  offices  of  the  Commissioner  or  to  such  other  place  as 
may  be  convenient  for  the  purposes  of  efficient  and  orderly 
execution    of    the    liquidation.        Domestic    and    foreign 

; ■ :  guaranty  associations  shall  have  such  reasonable  access  to 
the  records  of  the  insurer  as  is  necessary  for  them  to  carry 
out  their  statutory  obligations. 

(15)  To  deposit  in  one  or  more  banks  in  this  State  such  sums  as 
are  required  for  meeting  current  administration  expenses 
and  dividend  distributions. 
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(16)  To  invest  all  sums  not  currently  needed,  unless  the  Court 
orders  otherwise. 

(17)  To  file  any  necessary  documents  for  recording  in  the  office 
■  of  any  register  of  deeds  in  this  State  or  elsewhere  where 

property  of  the  insurer  is  located. 

(18)  To  assert  all  defenses  available  to  the  insurer  as  against 
third  persons,  including  statutes  of  limitation,  statutes  of 
frauds,  and  the  defense  of  usury.  A  waiver  of  any  defense 
by  the  insurer  after  a  petition  in  liquidation  has  been  filed 

'■-  shall   not  bind  the   liquidator.      Whenever  a  domestic  or 

foreign  guaranty  association  has  an  obligation  to  defend  any 

.  .'■         suit,  the  liquidator  shall  give  precedence  to  such  obligation 

and  may  defend  only  in  the  absence  of  a  defense  by  such 

guaranty  associations. 

(19)  To  exercise  and  enforce  all  rights,  remedies,  and  powers  of 
any  creditor,  shareholder,  policyholder,  or  member; 
including  any  power  to  avoid  any  transfer  or  lien  that  may 
be  given  by  law  and  that  is  not  included  within  G.S. 
58-669  through  G.S.  58-671. 

(20)  To  intervene  in  any  proceeding  wherever  instituted  that 
might  lead  to  the  appointment  of  a  receiver  or  trustee,  and 
to  act  as  the  receiver  or  trustee  whenever  the  appointment 
is  offered. 

(21)  To  enter  into  agreements  with  any  receiver  or  insurance 
regulator  of  any  other  state  relating  to  the  rehabilitation, 
liquidation,  conservation,  or  dissolution  of  an  insurer  doing 
business  in  both  states. 

(22)  To  exercise  all  powers  now  held  or  subsequently  conferred 
upon  receivers  by  laws  of  this  State  not  inconsistent  with 
the  provisions  of  this  Article. 

(b)  The  enumeration  in  this  section  of  the  powers  and  authority  of 
the  liquidator  shall  not  be  construed  as  a  limitation  upon  him,  nor 
shall  it  exclude  in  any  manner  his  right  to  do  such  other  acts  not 
specifically  enumerated  in  this  section  or  otherwise  provided  for,  as 
may  be  necessary  or  appropriate  for  the  accomplishment  of  or  in  aid 
of  the  purpose  of  liquidation. 
"  §  58-666.    Notice  to  creditors  and  others. 

(a)    Unless  the  Court  otherwise  directs,  the  liquidator  shall  give  or 
cause  to  be  given  notice  of  the  liquidation  order  as  soon  as  possible: 

(1)  By  first-class  mail  and  either  by  telecopier,  telegram,  or 
telephone  to  the  insurance  regulator  of  each  jurisdiction  in 
which  the  insurer  is  doing  business; 

(2)  By  first-class  mail  to  any  domestic  or  foreign  guaranty 
association  that  is  or  may  become  obligated  as  a  result  of 
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.     the  liquidation; 
(3)      By  first-ciass  mail  to  all  insurance  agents  of  the  insurer; 
"(4)      By   first-class    mail    to   all    persons    known   or    reasonably 

—  expected  to  have  claims  against  the  insurer,  including  all 
policyholders,  at  their  last  known  addresses  indicated  by  the 

"        ■''     records  of  the  insurer;  and 

(5)      By  publication  in  a  newspaper  of  general  circulation  in  the 

—  county  in  which  the  insurer  has  its  principal  place  of 
business  and  in  such  other  locations  as  the  liquidator 
deems  to  be  appropriate. 

(b)  Notice  to  potential  claimants  under  subsection  (a)  of  this 
section  shall  require  claimants  to  file  with  the  liquidator  their  claims, 
together  with  proper  proofs  thereof  under  G.S.  58-677,  on  or  before  a 
date  the  liquidator  specifies  in  the  notice.  The  liquidator  need  not 
require  persons  claiming  cash  surrender  values  oFother  investment 
values  in  life  insurance  and  annuities  to  file  claims.  All  claimants 
have  a  duty  to  keep  the  liquidator  informed  of  any  changes  of  address. 

(c)  If  notice  is  given  in  accordance  with  this  section,  the 
distribution  of  assets  of  the  insurer  under  this  Article  shall  be 
conclusive  with  respect  to  all  claimants,  whether  oiHiot  they  receive 

notice. 

"  §  58-667.    Aclions  by  and  against  liqiiidaior. 

(a)  Upon  the  issuance  of  an  order  appointing  a  liquidator  of  a 
domestic  insurer  or  of  an  alien  insurer  domiciled  in  this  State,  no 
action  at  law  or  equity  shall  be  brought  against  the  insurer  or 
liquidator,  whether  in  this  State  or  elsewhere,  nor  shall  any  such 
"existing  actions  be  maintained  or  further  presented  after  issuance  of 
such  order.  The  Court  shall  give  full  faith  and  credit  to  injunctions 
against  the  liquidator  or  the  insurer  or  the  continuation  of  existing 
actions  against  the  liquidator  or  the  insurer,  when  such  injunctions 
are  included  in  an  order  to  liquidate  an  insurer  issued  pursuant  to 
corresponding  provisions  in  other  states.  Whenever,  in  the 
liquidator's  judgement,  protection  of  the  estate  of  the  insurer 
necessitates    intervention    in    an    action    against    the    insurer    that    is 

pending  outside   this   state,    he   may   intervene   in   the  action. The 

liquidator  may  defend  any  action  in  which  he  intervenes  under  this 
section  at  the  expense  of  the  estate  of  the  insurer. 

(b)  The  liquidator  may,  upon  or  after  an  order  for  liquidation, 
within  two  years  or  such  subsequent  time  period  as  applicable  law  may 
permit,  institute  an  action  or  proceeding  on  behalf  of  the  estate  of  the 
insurer  upon  any  cause  of  action  against  which  the  period  of  limitation 
fixed  by  applicable  law  has  not  expired  at  the  time  of  the  filing  of  the 
petition  upon  which  such  order  is  entered.  Where  (i)  by  any 
agreement,   a  period  of  limitation   is   fixed  for   instituting  a  suit  or 
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proceeding  upon  any  claim,  or  for  filing  any  claim,  proof  of  claim, 
proof  of  loss,  demand,  notice,  or  the  like;  or  (ii)  in  any  proceeding, 
Judicial  or  otherwise,  a  period  of  limitation  is  fixed,  either  in  the 
proceeding  or  by  applicable  law,  for  taking  any  action,  filing  any 
claim  or  pleading,  or  doing  any  act;  and  (iii)  in  any  such  case  the 
period  had  not  expired  at  the  date  of  the  filing  of  the  petition;  the 
liquidator  may,  for  the  benefit  of  the  estate,  take  any  such  action  or  do 
any  such  act,  required  of  or  permitted  to  the  insurer,  within  a  period 
of  180  days  subsequent  to  the  entry  of  an  order  for  liquidation,  or 
within  such  further  period  as  is  shown  to  the  satisfaction  of  the  Court 
not  to  be  unfairly  prejudicial  to  the  other  party. 

(c)     Any  domestic  or  foreign  guaranty  association  has  standing  to 
appear   in   any   Court   proceeding   concerning   the   liquidation   of  an 
insurer  if  such  association  is  or  may  become  liable  to  act  as  a  result  of 
the  liquidation. 
"  §  58-668.    Collection  and  list  of  assets.  .  ■         .  ;•■  '  ' 

(a)  As  soon  as  practicable  after  the  liquidation  order  but  not  later 
than  120  days  thereafter,  the  liquidator  shall  prepare  in  duplicate  a  list 
of  the  insurer's  assets.  The  list  shall  be  amended  or  supplemented 
from  time  to  time  as  the  liquidator  determines.  One  copy  shall  be 
filed  in  the  office  of  the  clerk  of  the  Court  and  one  copy  shall  be 
retained  for  the  liquidator's  files.  All  amendments  and  supplements 
shall  be  similarly  filed. 

(b)  The  liquidator  shall  reduce  the  assets  to  a  degree  of  liquidity 
that  is  consistent  with  the  effective  execution  of  the  liquidation. 

(c)  A  submittal  to  the  Court  for  disbursement  of  assets  in 
accordance  with  G.S.  58-675.2  fulfills  the  requirements  of  subsection 
(a)  of  this  section. 

"  §  58-669.    Fraudulent  transfers  prior  to  petition. 

(a)  Every  transfer  made  or  suffered  and  every  obligation  incurred 
by  an  insurer  within  one  year  prior  to  the  filing  of  a  successful 
petition  for  rehabilitation  or  liquidation  under  this  Article  is  fraudulent 
as  to  then  existing  and  future  creditors  if  made  or  incurred  without 
fair  consideration  or  if  made  or  incurred  with  actual  intent  to  hinder, 
delay,  or  defraud  either  existing  or  future  creditors.  A  transfer  made 
or  an  obligation  incurred  by  an  insurer  ordered  to  be  rehabilitated  or 
liquidated  under  this  Article,  that  is  fraudulent  under  this  section,  may 
be  avoided  by  the  receiver,  except  as  to  a  person  who  in  good  faith  is 
a  purchaser,  lienor,  or  obligee,  for  a  present  fair  equivalent  value; 
and  except  that  any  purchaser,  lienor,  or  obligee,  who  in  good  faith 
has  given  a  consideration  less  than  fair  for  such  transfer,  lien,  or 
obligation,  may  retain  the  property,  lien,  or  obligation  as  security  for 
repayment.  The  Court  may,  on  due  notice,  order  any  such  transfer  or 
obligation  to  be  preserved  for  the  benefit  of  the  estate,  and  in  that 
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event,  the  receiver  shall  succeed  to  and  may  enforce  the  rights  of  the 
purchaser,  lienor,  or  obligee. 

(b)  A  transfer  of  property  other  than  real  property  is  made  or 
suffered  when  it  becomes  so  far  perfected  that  no  subsequent  lien 
obtainable  by  legal  or  equitable  proceedings  on  a  simple  contract  could 
become  superior  to  the  rights  of  the  transferee  under  G.S.  58-671  (c). 
A  transfer  of  real  property  is  made  or  suffered  when  it  becomes  so  far 
perfected  that  no  subsequent  bona  fide  purchaser  from  the  insurer 
could  obtain  rights  superior  to  the  rights  of  the  transferee.  A  transfer 
that  creates  an  equitable  lien  is  not  perfected  if  there  are  available 
means  by  which  a  legal  lien  could  be  created.  Any  transfer  that  is  not 
perfected  prior  to  the  filing  of  a  petition  for  liquidation  shall  be 
deemed  to  be  made  immediately  before  the  filing  of  the  successful 
petition.  The  provisions  of  this  subsection  apply  whether  or  not  there 
are  or  were  creditors  who  might  have  obtained  any  liens  or  persons 
who  might  have  become  bona  fide  purchasers. 

(c)  Any  transaction  of  the  insurer  with  a  reinsurer  is  fraudulent 
and  may  be  avoided  by  the  receiver  under  subsection  (a)  of  this 
section  if: 

(1)  The  transaction  consists  of  the  termination,  adjustment,  or 
settlement  of  a  reinsurance  contract  in  which  the  reinsurer 
is  released  from  any  part  of  its  duty  to  pay  the  originally 
specified  share  of  losses  that  had  occurred  prior  to  the  time 
of  the  transaction,  unless  the  reinsurer  gives  a  present  fair 
equivalent  value  for  the  release;  and 

(2)  Any  part  of  the  transaction  took  place  within  one  year  prior 
to  the   date   of  filing   of  the   petition   through   which   the 

'    -         receivership  was  commenced. 
"  §  58-670.    Fraudulent  iransfer  after  petition. 

(a)  After  a  petition  for  rehabilitation  or  liquidation  has  been  filed,  a 
transfer  of  any  of  the  real  property  of  the  insurer  made  to  a  person 
acting  in  good  faith  shall  be  valid  against  the  receiver  if  made  for  a 
present  fair  equivalent  value:  or,  if  not  made  for  a  present  fair 
equivalent  value,  then  to  the  extent  of  the  present  consideration 
actually  paid  therefor,  for  which  amount  the  transferee  shall  have  a 
lien  on  the  property  so  transferred.  The  commencement  of  a 
proceeding  in  rehabilitation  or  liquidation  shall  be  constructive  notice 
upon  the  recording  of  a  copy  of  the  petition  for  or  order  of 
rehabilitation  or  liquidation  with  the  register  of  deeds  in  the  county  in 
which  any  real  property  in  question  is  located.  The  exercise  by  a 
court  of  the  United  States  or  any  state  to  authorize  or  effect  a  judicial 
sale  of  real  property  of  the  insurer  witliin  any  county  in  any  state  is 
not  impaired  by  the  pendency  of  such  a  proceeding  unless  the  copy  is 
recorded  in  the  county  prior  to  the  consummation  of  the  judicial  sale. 
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(b)  After  a  petition  for  rehabilitation  or  liquidation  has  been  filed 
and  before  either  the  receiver  takes  possession  of  the  property  of  the 
insurer  or  an  order  of  rehabilitation  or  liquidation  is  granted: 

(1)  A  transfer  of  any  of  the  property  of  the  insurer,  other  than 
real  property,  made  to  a  person  acting  in  good  faith  is  valid 
against  the  receiver  if  made  for  a  present  fair  equivalent 

-;     ■  value;  or.  if  not  made  for  a  present  fair  equivalent  value, 

then  to  the  extent  of  the  present  consideration  actually  paid 
•     :■  therefor,  for  which  amount  the  transferee  shall  have  a  lien 

on  the  property  so  transferred. 

(2)  A  person  indebted  to  the  insurer  or  holding  property  of  the 
insurer  may,  if  acting  in  good  faith,  pay  the  indebtedness 
or  deliver  the  property,  or  any  part  thereof,  to  the  insurer 
or  upon  his  order,  with  the  same  effect  as  if  the  petition 
were  not  pending. 

(3)  A  person  having  actual  knowledge  of  the  pending 
rehabilitation  or  liquidation  shall  be  deemed  not  to  act  in 
good  faith. 

(4)  A  person  asserting  the  validity  of  a  transfer  under  this 
section  has  the  burden  of  proof.  Except  as  elsewhere 
provided  in  this  section,  no  transfer  by  or  on  behalf  of  the 
insurer  after  the  date  of  the  petition  for  liquidation  by  any 
person  other  than  the  liquidator  is  valid  as  against  the 
liquidator. 

(c)  Nothing  in  this  Article  impairs  the  validity  of  currency  or  the 
negotiability  of  any  instrument. 

"  §  58-671 .    Voidable  preferences  and  liens. 

(a)  A  preference  is  a  transfer  of  any  of  the  property  of  an  insurer 
to  or  for  the  benefit  of  a  creditor,  for  or  on  account  of  an  antecedent 
debt,  made  or  suffered  by  the  insurer  within  one  year  before  the  filing 
of  a  successful  petition  for  liquidation  under  this  Article,  the  effect  of 
which  transfer  may  be  to  enable  the  creditor  to  obtain  a  greater 
percentage  of  this  debt  than  another  creditor  of  the  same  class  would 
receive.  If  a  liquidation  order  is  entered  while  the  insurer  is  already 
subject  to  a  rehabilitation  order,  then  such  transfers  shall  be  deemed 
to  be  preferences  if  made  or  suffered  within  one  year  before  the  filing 
of  the  successful  petition  for  rehabilitation,  or  within  two  years  before 
the  filing  of  the  successful  petition  for  liquidation,  whichever  time  is 
shorter.    Any  preference  may  be  avoided  by  the  liquidator  if:  ^ 

(1)  The  insurer  was  insolvent  at  the  time  of  the  transfer; 

(2)  The  transfer  was  made  within  four  months  before  the  filing 
of  the  petition; 

(3)  The  creditor  receiving  it  or  to  be  benefited  thereby  or  his 
agent  acting  with   reference  thereto  had,   at  the  time  the 
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transfer  was   made,    reasonable  cause   to  believe  that  the 

insurer  was  insolvent  or  was  about  to  become  insolvent;  or 
(4)      The  creditor  receiving  it  was  an  officer,  or  any  employee. 
*  :         '      attorney,  or  other  person  who  was  in  fact  in  a  position  of 

comparable  influence  in  the  insurer  to  an  officer,  whether 

or  not  he  held  such  position,  or  any  shareholder  holding 
.     ,  directly  or  indirectly  more  than  five  percent  (5%)  of  any 

class  of  any  equity  security  issued  by  the  insurer,  or  any 
,;  other  person,  firm,  corporation,  association,  or  aggregation 

of  persons  with  whom  the  insurer  did  not  deal  at  arm's 

length. 
Where  the  preference  is  voidable,  the  liquidator  may  recover  the 
property  or,  if  it  has  been  converted,  its  value  from  any  person  who 
has  received  or  converted  the  property;  except  where  a  bona  fide 
purchaser  or  lienor  has  given  less  than  fair  equivalent  value,  he  shall 
have  a  lien  upon  the  property  to  the  extent  of  the  consideration 
actually  given  by  him.  Where  a  preference  by  way  of  lien  or  security 
title  is  voidable,  the  Court  may  on  due  notice  order  the  lien  or  title  to 
be  preserved  for  the  benefit  of  the  estate,  in  which  event  the  lien  or 
title  shall  pass  to  the  liquidator. 

(b)  A  transfer  of  property  other  than  real  property  shall  be  deemed 
to  be  made  or  suffered  when  it  becomes  so  far  perfected  that  no 
subsequent  lien  obtainable  by  legal  or  equitable  proceedings  on  a 
simple  contract  could  become  superior  to  the  rights  of  the  transferee. 
A  transfer  of  real  property  shall  be  deemed  to  be  made  or  suffered 
when  it  becomes  so  far  perfected  that  no  subsequent  bona  fide 
purchaser  from  the  insurer  could  obtain  rights  superior  to  the  rights 
of  the  transferee.  A  transfer  that  creates  an  equitable  lien  shall  not  be 
deemed  to  be  perfected  if  there  are  available  means  by  which  a  legal 
lien  could  be  created.  A  transfer  not  perfected  prior  to  the  filing  of  a 
petition  for  liquidation  shall  be  deemed  to  be  made  immediately  before 
the  filing  of  the  successful  petition.  The  provisions  of  this  subsection 
apply  whether  or  not  there  are  or  were  creditors  who  might  have 
obtained  liens  or  persons  who  might  have  become  bona  fide 
purchasers. 

(c)  A  lien  obtainable  by  legal  or  equitable  proceedings  upon  a 
simple  contract  is  one  arising  in  the  ordinary  course  of  such 
proceedings  upon  the  entry  or  docketing  of  a  judgment  or  decree,  or 
upon  attachment,  garnishment,  execution,  or  like  process,  whether 
before,  upon,  or  after  judgment  or  decree  and  whether  before  or  upon 
levy.  It  does  not  include  liens  that  under  applicable  law  are  given  a 
special  priority  over  other  liens  that  are  prior  in  time.  A  lien 
obtainable  by  legal  or  equitable  proceedings  could  become  superior  to 
the  rights  of  a  transferee,  or  a  purchaser  could  obtain  rights  superior 
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to  the  rights  of  a  transferee  within  the  meaning  of  subsection  (b)  of 
this  section,  if  such  consequences  would  follow  only  from  the  lien  or 
purchase  itself,  or  from  the  lien  or  purchase  followed  by  any  step 
wholly  within  the  control  of  the  respective  lienholder  or  purchaser, 
with  or  without  the  aid  of  ministerial  action  by  public  officials.  Such 
a  lien  could  not,  however,  become  superior  and  such  a  purchase 
could  not  create  superior  rights  for  the  purpose  of  subsection  (b)  of 
this  section  through  any  acts  subsequent  to  the  obtaining  of  such  a 
lien  or  subsequent  to  such  a  purchase  that  require  the  agreement  or 
concurrence  of  any  third  party  or  that  require  any  further  judicial 
action  or  ruling. 

(d)  A  transfer  of  property  for  or  on  account  of  a  new  and 
contemporaneous  consideration  that  is  deemed  under  subsection  (b)  of 
this  section  to  be  made  or  suffered  after  the  transfer  because  of  delay 
in  perfecting  it  does  not  thereby  become  a  transfer  for  or  on  account 
of  any  antecedent  debt  if  any  acts  required  by  the  applicable  law  to  be 
performed  in  order  to  perfect  the  transfer  as  against  liens  or  bona  fide 
purchasers'  rights  are  performed  within  21  days  or  any  period 
expressly  allowed  by  the  law,  whichever  is  less.  A  transfer  to  secure 
a  future  loan,  if  such  a  loan  is  actually  made,  or  a  transfer  that 
becomes  security  for  a  future  loan,  shall  have  the  same  effect  as  a 
transfer  for  or  on  account  of  a  new  and  contemporaneous 
consideration. 

(e)  If  any  lien  deemed  to  be  voidable  under  subdivision  (a)(2)  of 
this  section  has  been  dissolved  by  the  furnishing  of  a  bond  or  other 
obligation,  the  surety  on  which  has  been  indemnified  directly  or 
indirectly  by  the  transfer  of  or  the  creation  of  a  lien  upon  any  property 
of  an  insurer  before  the  filing  of  a  petition  under  this  Article  that 
results  in  a  liquidation  order,  the  indemnifying  transfer  or  lien  shall 
also  be  deemed  to  be  voidable. 

(f)  The  property  affected  by  any  lien  deemed  to  be  voidable  under 
subsections  (a)  and  (e)  of  this  section  shall  be  discharged  from  such 
lien,  and  that  property  and  any  of  the  indemnifying  property 
transferred  to  or  for  the  benefit  of  a  surety  shall  pass  to  the  liquidator; 
except  that  the  Court  may  on  due  notice  order  any  such  lien  to  be 
preserved  for  the  benefit  of  the  estate,  and  the  Court  may  direct  that 
such  conveyance  be  executed  as  may  be  proper  or  adequate  to 
evidence  the  title  of  the  liquidator. 

(g)  The  Court  shall  have  summary  jurisdiction  of  any  proceeding 
by  the  liquidator  to  hear  and  determine  the  rights  of  any  parties  under 
this  section.  Reasonable  notice  of  any  hearing  in  the  proceeding  shall 
be  given  to  all  parties  in  interest,  including  the  obligee  of  a  releasing 
bond  or  other  like  obligation.  Where  an  order  is  entered  for  the 
recovery  of  indemnifying  property  in  kind  or  for  the  avoidance  of  an 
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indemnifying  lien,  the  Court,  upon  application  of  any  party  in  interest, 
shall  in  the  same  proceeding  ascertain  the  value  of  the  property  or 
lien.  If  such  value  is  less  than  the  amount  for  which  the  property  is 
indemnity  or  than  the  amount  of  the  lien,  the  transferee  or  lienholder 
may  elect  to  retain  the  property  or  lien  upon  payment  of  its  value,  as 
ascertained  by  the  Court,  to  the  liquidator,  within  such  reasonable 
times  as  the  Court  shall  fix. 

(h)  The  liability  of  the  surety  under  a  releasing  bond  or  other  like 
obligation  shall  be  discharged  to  the  extent  of  the  value  of  the 
indemnifying  property  recovered  or  the  indemnifying  lien  nullified  and 
avoided  by  the  liquidator;  or  where  the  property  is  retained  under 
subsection  (g)  of  this  section  to  the  extent  of  the  amount  paid  to  the 
liquidator. 

(i)  If  a  creditor  has  been  preferred  and  afterward  in  good  faith 
gives  the  insurer  further  credit,  without  security  of  any  kind,  for 
property  that  becomes  a  part  of  the  insurer's  estate,  the  amount  of  the 
new  credit  remaining  unpaid  at  the  time  of  the  petition  may  be  set  off 
against  the  preference  that  would  otherwise  be  recoverable  from  him. 

(j)  If  an  insurer,  within  four  months  before  the  filing  of  a 
successful  petition  for  liquidation  under  this  Article,  or  at  any  time  in 
contemplation  of  a  proceeding  to  liquidate  it.  directly  or  indirectly  pays 
money  or  transfers  property  to  an  attorney  at  law  for  services  rendered 
or  to  be  rendered,  such  transactions  may  be  examined  by  the  Court  on 
its  own  motion  or  on  petition  of  the  liquidator,  and  shall  be  held  valid 
only  to  the  extent  of  a  reasonable  amount  to  be  determined  by  the 
Court.  Any  excess  may  be  recovered  by  the  liquidator  for  the  benefit 
of  the  estate;  provided  that  where  the  attorney  is  in  a  position  of 
influence  in  the  insurer  or  an  affiliate  thereof,  payment  of  any  money 
or  the  transfer  of  any  property  to  the  attorney  at  law  for  services 
rendered  or  to  be  rendered  shall  be  governed  by  the  provision  of 
subdivision  (a)(4)  of  this  section. 

(k)  Every  officer,  manager,  employee,  shareholder,  member, 
subscriber,  attorney,  or  any  other  person  acting  on  behalf  of  the 
insurer  who  knowingly  participates  in  giving  any  preference,  when  he 
has  reasonable  cause  to  believe  the  insurer  is  or  is  about  to  become 
insolvent  at  the  time  of  the  preference,  shall  be  personally  liable  to  the 
liquidator  for  the  amount  of  the  preference.  It  is  permissible  to  infer 
that  there  is  a  reasonable  cause  to  so  believe  if  the  transfer  was  made 
within  four  months  before  the  date  of  filing  of  the  successful  petition 
for  liquidation.  Every  person  receiving  any  property  from  the  insurer 
or  the  benefit  thereof  as  a  preference  voidable  under  subsection  (a)  of 
this  section  shall  be  personally  liable  therefor  and  shall  be  bound  to 
account  to  the  liquidator.  Nothing  in  this  subsection  prejudices  any 
other  claim  by  the  liquidator  against  any  person. 

1033 


CHAPTER  452  Session  Laws  -  1989 

"  §  58-672.    Claiim  of  holders  of  void  or  voidable  rights. 

(a)  No  claims  of  a  creditor  who  has  received  or  acquired  a 
preference,  lien,  conveyance,  transfer,  assignment,  or  encumbrance 
voidable  under  this  Article  shall  be  allowed  unless  he  surrenders  the 
preference,  lien,  conveyance,  transfer,  assignment  or  encumbrance. 
If  the  avoidance  is  effected  by  a  proceeding  in  which  a  final  judgment 
has  been  entered,  the  claim  shall  not  be  allowed  unless  the  money  is 
paid  or  the  property  is  delivered  to  the  liquidator  within  30  days  from 
the  date  of  the  entering  of  the  final  judgment;  except  that  the  Court 
having  jurisdiction  over  the  liquidation  may  allow  further  time  if  there 
is  an  appeal  or  other  continuation  of  the  proceeding. 

(b)  A  claim  allowable  under  subsection  (a)  of  this  section  by 
reason  of  the  avoidance,  whether  voluntary  or  involuntary,  of  a 
preference,  lien,  conveyance,  transfer,  assignment,  or  encumbrance, 
may  be  filed  as  an  excused  late  filing  under  G.S.  58-676  if  filed 
within  30  days  from  the  date  of  the  avoidance,  or  within  the  further 
time  allowed  by  the  Court  under  subsection  (a)  of  this  section. 

"  §  58-673.    Setoffs  and  counterclaims. 

(a)  Mutual  debts  or  mutual  credits  between  the  insurer  and  another 
person  in  connection  with  any  action  or  proceeding  under  this  Article 
shall  be  set  off  and  the  balance  only  shall  be  allowed  or  paid,  except 
as  provided  in  subsection  (b)  of  this  section  and  in  G.S.  58-675.1. 

(b)  No  setoff  or  counterclaim  shall  be  allowed  in  favor  of  any 
person  where: 

(1)  The  obligation  of  the  insurer  to  the  person  would  not  at  the 
date  of  the  filing  of  a  petition  for  liquidation  entitle  the 
person  to  share  as  a  claimant  in  the  assets  of  the  insurer; 

(2)  The  obligation  of  the  insurer  to  the  person  was  purchased 
by  or  transferred  to  the  person  with  a  view  to  its  being  used 
as  a  setoff; 

(3)  The  obligation  of  the  person  is  to  pay  an  assessment  levied 
against  the  members  or  subscribers  of  the  insurer,  or  is  to 
pay  a  balance  upon  a  subscription  to  the  capital  stock  of  the 
insurer,  or  is  in  any  other  way  in  the  nature  of  a  capital 
contribution:  or 

(4)  The  obligation  of  the  person  is  to  pay  earned  premiums  to 
the  insurer. 

(c)  A  setoff  shall  be  permitted  to  local  agents  against  agents' 
balances  otherwise  payable  to  the  domiciliary  or  ancillary  receiver  for 
the  amount  expended  by  such  agents  to  replace  insurance  coverage  of 
their  insureds  and  the  reasonable  expenses  incident  thereto  as  a  result 
of  any  domestic,  foreign  or  alien  insurer  being  placed  in  delinquency 
proceedings.  Agents  claiming  such  setoff  shall  within  60  days  of 
replacing    such     coverage     provide    a     verified     accounting    of    the 
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replacement  of  such  insiiiance  to  the  domiciliary  receiver,  the 
ancillary  receiver,  if  any,  and  the  North  Carolina  Insurance  Guaranty 
Association  or  similar  organization  in  the  state  of  residence  of  the 
policyholder.  The  verified  accounting  shall  include  the  name  of  the 
agent,  the  name  of  the  insured,  the  policy  number,  the  replacement 
policy  number,  the  cost  of  the  replacement  policy,  the  amount  of 
unearned  premium  under  each  policy  as  to  which  setoff  is  claimed, 
any  claimed  expenses  and  a  verification  that  the  accounting  has  been 
provided  to  each  of  the  persons  and  entities  described  herein. 
Unearned  premiums  set  off  as  provided  above  in  any  amount  shall  be 
deemed  paid  in  full  by  the  insurer  and  no  person  shall  have  a  claim 
for  such  unearned  premiums  against  the  North  Carolina  Insurance 
Guaranty  Association  or  similar  organization  in  the  state  of  residence 
of  the  policyholder.  >  . :' 

"§58-674.    Assessmenis. 

(a)  As  soon  as  practicable  but  not  more  than  two  years  from  the 
date  of  an  order  of  liquidation  under  G.S.  58-662  of  an  insurer 
issuing  assessable  policies,  the  liquidator  shall  make  a  report  to  the 
Court  setting  forth: 

(1)  The  reasonable  value  of  the  assets  of  the  insurer; 

-    .     (2)  The  insurer's  probable  total  liabilities; 

(3)  The  probable  aggregate  amount  of  the  assessment  necessary 
, ,  to    pay    all    claims    of    creditors    and    expenses    in    full, 

including  expenses  of  administration  and  costs  of  collecting 
the  assessment;  and 

(4)  A  recommendation  as  to  whether  an  assessment  should  be 
made  and  in  what  amount. 

(b)  Upon  the  basis  of  the  report  provided  in  subsection  (a)  of  this 
section,  including  any  supplements  and  amendments  thereto,  the  Court 
may  levy  one  or  more  assessments  against  all  members  of  the  insurer 
who  are  subject  to  assessment.  Subject  to  any  applicable  legal  limits 
on  assessability,  the  aggregate  assessment  shall  be  for  the  amount  that 
the  sum  of  the  probable  liabilities,  the  expenses  of  administration,  and 
the  estimated  cost  of  collection  of  the  assessment,  exceeds  the  value  of 
existing  assets,  with  due  regard  given  to  assessments  that  cannot  be 
collected  economically. 

(c)  After  a  levy  of  assessment  under  subsection  (b)  of  this  section, 
the  liquidator  shall  issue  an  order  directing  each  member  who  has  not 
paid  the  assessment  pursuant  to  the  order,  to  show  cause  why  the 
liquidator  should  not  pursue  a  judgment  therefor. 

(d)  The  liquidator  shall  give  notice  of  the  order  to  show  cause  by 
publication  and  by  first  class  mail  to  each  member  liable  thereunder 
mailed  to  his  last  known  address  as  it  appears  on  the  insurer's 
records,  at  least  20  days  before  the  return  day  of  the  order  to  show 
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cause. 

(e)  If  a  member  does  not  appear  and  serve  duly  verified  objections 
upon  the  liquidator  on  or  before  the  return  day  of  the  order  to  siiow 
cause  under  subsection  (c)  of  this  section,  the  Court  shall  make  an 
order  adjudging  the  member  liable  for  the  amount  of  the  assessment 
against  him  pursuant  to  subsection  (c)  of  this  section,  together  with 
costs,  and  the  liquidator  shall  have  a  judgment  against  the  member 
therefor.  If  on  or  before  such  return  day,  the  member  appears  and 
serves  duly  verified  objections  upon  the  liquidator,  the  Commissioner 
may  hear  and  determine  the  matter  or  may  appoint  a  referee  to  hear  it 
and  make  such  order  as  the  facts  warrant.  In  the  event  that  the 
Commissioner  determines  that  such  objections  do  not  warrant  relief 
from  assessment,  the  member  may  request  the  Court  to  review  the 
matter  and  vacate  the  order  to  show  cause. 

(f)  The  liquidator  may  enforce  any  order  or  collect  any  judgment 
under  subsection  (e)  of  this  section  by  any  lawful  means. 

"§  58-675.    Reinsurer's  liability. 

The  amount  recoverable  by  the  liquidator  from  reinsurers  shall  not 
be  reduced  as  a  result  of  the  delinquency  proceedings,  regardless  of 
any  provision  in  the  reinsurance  contract  or  other  agreement. 
Payment  made  directly  to  an  insured  or  other  creditor  does  not 
diminish  the  reinsurer's  obligation  to  the  insurer's  estate  except; 

(1)  Where  the  contract  specifically  provides  for  another  payee 
of  the  reinsurance  in  the  event  of  the  insolvency  of  the 
ceding  insurer  or 

(2)  Where  the  assuming  insurer,  with  the  consent  of  the  direct 
insured  or  insureds,  has  assumed  the  policy  obligations  of 
the  ceding  insurer  as  direct  obligations  of  the  assuming 
insurer  to  the  payees  under  policies  and  in  substitution  of 
the  obligations  of  the  ceding  insurer  to  the  payees. 

"  §  58-675. 1 .    Recovery  of  premiums  owed. 

(a)  An  agent,  broker,  premium  finance  company,  or  any  other 
person,  other  than  the  insured,  responsible  for  the  payment  of  a 
premium  is  obligated  to  pay  an  unpaid  premium  for  the  full  policy 
term  due  the  insurer  at  the  time  of  the  declaration  of  insolvency, 
whether  earned  or  unearned,  as  shown  on  the  records  of  the  insurer. 
The  liquidator  also  has  the  right  to  recover  from  such  person  any  part 
of  an  unearned  premium  that  represents  commission  of  such  person. 
Except  as  provided  in  G.S.  58-673.  credits  or  setoffs  or  both  are  not 
allowed  to  an  agent,  broker,  or  premium  finance  company  for  any 
amounts  advanced  to  the  insurer  by  the  agent,  broker,  or  premium 
finance  company  on  behalf  of.  but  in  the  absence  of  a  payment  by.  the 
insured. 

(b)  An  insured  is  obligated  to  pay  any  unpaid  premium  due  the 
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insurer  at  the  time  of  the  declaration  of  insolvency,  as  shown  on  the 

records  of  the  insurer. 

"  §  58-675.2.    Domiciliaiy  liquidator's  proposal  lo  distribute  assets. 

(a)  Within  120  days  of  a  final  determination  of  insolvency  of  an 
insurer  by  the  Court,  the  liquidator  shall  make  application  to  the  Court 
for  approval  of  a  proposal  to  disburse  assets  out  of  marshalled  assets, 
from  time  to  time  as  such  assets  become  available,  to  a  domestic  or 
foreign  guaranty  association  having  obligations  because  of  such 
insolvency.  If  the  liquidator  determines  that  there  are  insufficient 
assets  to  disburse,  the  application  required  by  this  section  shall  be 
considered  satisfied  by  a  filing  by  the  liquidator  stating  the  reasons  for 
this  determination. 

(b)  Such  proposal  shall  at  least  include  provisions  for: 

(1)  Reserving  amounts  for  the  payment  of  expenses  of 
administration  and  the  payment  of  claims  of  secured 
creditors,  to  the  extent  of  the  value  of  the  security  held, 
and  claims  falling  within  the  priorities  established  in  G.S. 
58-683(1)  and  (2); 

(2)  Disbursement  of  the  assets  marshalled  to  date  and 
subsequent  disbursement  of  assets  as  they  become 
available: 

(3)  Equitable  allocation  of  disbursements  to  each  of  the 
domestic  and  foreign  guaranty  associations  entitled  thereto; 

(4)  The  securing  by  the  liquidator  from  each  of  the 
associations  entitled  to  disbursements  pursuant  to  this 
section  of  an  agreement  to  return  to  the  liquidator  such 
assets,  together  with  income  earned  on  assets  previously 
disbursed,  as  may  be  required  to  pay  claims  of  secured 
creditors  and  claims  falling  within  the  priorities  established 
in  G.S.  58-683  in  accordance  with  such  priorities.  No 
bond  shall  be  required  of  any  such  association;  and 

(5)  A  full  report  to  be  made  by  each  association  to  the 
liquidator  accounting  for  all  assets  so  disbursed  to  the 
association,  all  disbursements  made  therefrom,  any  interest 
earned  by  the  association  on  such  assets  and  any  other 
matter  as  the  Court  directs. 

(c)  The  liquidator's  proposal  shall  provide  for  disbursements  to  the 
associations  in  amounts  estimated  at  least  equal  to  the  claim  payments 
made  or  to  be  made  thereby  for  which  such  associations  could  assert  a 
claim  against  the  liquidator:  and  shall  further  provide  that  if  the  assets 
available  for  disbursement  from  time  to  time  do  not  equal  or  exceed 
the  amount  of  such  claim  payments  made  or  to  be  made  by  the 
association  then  disbursements  shall  be  in  the  amount  of  available 
assets. 
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(d)  The  liquidator's  proposal  shall,  with  respect  to  an  insolvent 
insurer  writing  life  or  health  insurance  or  annuities,  provide  for 
disbursements  of  assets  to  any  domestic  or  foreign  guaranty 
association  covering  life  or  health  insurance  or  annuities  or  to  any 
other  entity  reinsuring,  assuming,  or  guaranteeing  policies  or 
contracts  of  insurance  under  the  acts  creating  such  associations. 

(e)  Notice  of  such  application  shall  be  given  to  the  association  in 
and  to  the  insurance  regulators  of  each  of  the  states.  Any  such  notice 
shall  be  deemed  to  have  been  given  when  deposited  in  United  States 
certified  mail,  first  class  postage  prepaid,  at  least  30  days  prior  to 
submission  of  such  application  to  the  Court.  Action  on  the  application 
may  be  taken  by  the  Court  provided  the  above  required  notice  has 
been  given  and  provided  further  that  the  liquidator's  proposal  complies 
with  subdivisions  (b)(1)  and  (b)(2)  of  this  section. 

"§  58-676.    Filing  of  claims. 

(a)  Proof  of  all  claims  shall  be  filed  with  the  liquidator  in  the  form 
required  by  G.S.  58-677  on  or  before  the  last  day  for  filing  specified 
in  the  notice  required  under  G.S.  58-666.  except  that  proof  of  claims 
for  cash  surrender  values  or  other  investment  values  in  life  insurance 
and  annuities  need  not  be  filed  unless  the  liquidator  expressly  so 
requires. 

(b)  The  liquidator  may  permit  a  claimant  making  a  late  filing  to 
share  in  distributions,  whether  past  or  future,  as  if  he  were  not  late, 
to  the  extent  that  any  such  payment  will  not  prejudice  the  orderly 
administration  of  the  liquidation,  under  the  following  circumstances: 

(1)  The  existence  of  the  claim  was  not  known  to  the  claimant 
and  that  he  filed  his  claim  as  promptly  thereafter  as 
reasonably  possible  after  learning  of  it; 

(2)  A  transfer  to  a  creditor  was  avoided  under  G.S.  58-669 
through  58-671.  or  was  voluntarily  surrendered  under  G.S. 
58-672.  and  that  the  filing  satisfies  the  conditions  of  G.S. 
58-672:  and 

(3)  The  valuation  under  G.S.  58-682.  of  security  held  by  a 
secured  creditor  shows  a  deficiency,  that  is  filed  within  30 
days  after  the  valuation. 

(c)  The  liquidator  shall  permit  late  filing  claims  to  share  in 
distributions,  whether  past  or  future,  as  if  they  were  not  late,  if  such 
claims  are  claims  of  a  guaranty  association  or  foreign  guaranty 
association  for  reimbursement  of  covered  claims  paid  or  expenses 
incurred,  or  both,  subsequent  to  the  last  day  for  filing  where  such 
payments  were  made  and  expenses  incurred  as  provided  by  law. 
Claims  of  domestic  and  foreign  guaranty  associations  for 
reimbursement  of  covered  claims  paid  or  expenses  incurred  shall  be 
deemed  to  be  absolute. 
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(d)  The  liquidator  may  consider  any  claim  filed  late  that  is  not 
covered  by  subsection  (b)  of  this  section,  and  permit  it  to  receive 
distributions  that  are  subsequently  declared  on  any  claims  of  the  same 
or  lower  priority  if  the  payment  does  not  prejudice  the  orderly 
administration  of  the  liquidation.  The  late-filing  claimant  shall 
receive,  at  each  distribution,  the  same  percentage  of  the  amount 
allowed  on  his  claim  as  is  then  being  paid  to  claimants  of  any  lower 
priority.  This  shall  continue  until  his  claim  has  been  paid  in  full. 
">^  58-677.    Froof  of  claim. 

(a)  Proof  of  claim  shall  consist  of  a  statement  signed  by  the 
claimant  that  includes  all  of  the  following  that  are  applicable: 

(1)  The  particulars  of  the  claim,   including  the  consideration 
given  for  it; 

(2)  The  identity  and  amount  of  the  security  on  the  claim; 

(3)  The  payments  made  on  the  debt,  if  any; 

(4)  That  the  sum  claimed  is  justly  owing  and  that  there  is  no 
setoff,  counterclaim,  or  defense  to  the  claim; 

(5)  Any  right  of  priority  of  payment  or  other  specific  right 
asserted  by  the  claimant; 

(6)  A  copy  of  the  written  instrument  that  is  the  foundation  of 
the  claim;  and 

(7)  The  name  and  address  of  the  claimant  and  any  attorney 
who  represents  him. 

(b)  No  claim  need  be  considered  or  allowed  if  it  does  not  contain 
all  the  information  in  subsection  (a)  of  this  section  that  may  be 
applicable.  The  liquidator  may  require  that  a  prescribed  form  be 
used,  and  may  require  that  other  information  and  documents  be 
included. 

(c)  At  any  time  the  liquidator  may  request  the  claimant  to  present 
information  or  evidence  supplementary  to  that  required  under 
subsection  (a)  of  this  section;  and  may  take  testimony  under  oath, 
require  production  of  affidavits  or  depositions,  or  otherwise  obtain 
additional  information  or  evidence. 

(d)  No  judgment  or  order  against  an  insured  or  the  insurer  entered 
after  the  date  of  filing  of  a  successful  petition  for  liquidation,  and  no 
judgment  or  order  against  an  insured  or  the  insurer  entered  at  any 
time  by  default  or  by  collusion,  need  be  considered  as  evidence  of 
liability  or  of  amount  of  damages.  No  judginent  or  order  against  an 
insured  or  the  insurer  entered  within  four  months  before  the  filing  of 
the  petition  need  be  considered  as  evidence  of  liability  or  of  the 
amount  of  damages. 

(e)  All  claims  of  a  guaranty  association  or  foreign  guaranty 
association  shall  be  in  such  form  and  contain  such  substantiation  as 
may  be  agreed  to  by  the  association  and  the  liquidator;  and  failing 
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such  agreement  as  ordered  by  the  Court.       ff    "ovsl  w  r  ';    .  ,■  ^       '. 
"  §  58-678.    Special  claims. 

(a)  No  contingent  claim  shall  share  in  a  distribution  of  the  assets  of 
an  insurer  that  has  been  adjudicated  to  be  insolvent  by  an  order  made 
pursuant  to  G.S.  58-662;  except  that  such  claims  shall  be  considered, 
if  properly  presented,  and  may  be  allowed  to  share  where: 

(1)  Such  claim  becomes  absolute  against  the  insurer  on  or 
before  the  last  day  fixed  for  Filing  of  proofs  of  claim  against 
the  assets  of  such  insurer,  or 

(2)  There  is  a  surplus  and  the  liquidation  is  thereafter 
conducted  upon  the  basis  that  such  insurer  is  solvent. 

(b)  Where  an  insurer  has  been  so  adjudicated  to  be  insolvent,  any 
person  who  has  a  cause  of  action  against  an  insured  of  such  insurer 
under  a  liability  insurance  policy  issued  by  such  insurer,  has  the  right 
to  file  a  claim  in  the  liquidation  proceedings,  regardless  of  the  fact  that 
such  claim  may  be  contingent,  and  such  claim  may  be  allowed: 

(1)  If  it  may  be  reasonably  inferred  from  the  proof  presented 
upon  such  claim  that  such  person  would  be  able  to  obtain  a 
judgment  upon  such  cause  of  action  against  such  insured; 
and 

(2)  If  such  person  furnishes  suitable  proof,  unless  the  Court 
for  good  cause  shown  otherwise  directs,  that  no  further 
valid  claims  against  such  insurer  arising  out  of  his  cause  of 
action  other  than  those  already  presented  can  be  made;  and 

(3)  If  the  total  liability  of  such  insurer  to  all  claimants  arising 
out  of  the  same  act  of  its  insured  is  no  greater  than  its  total 
liability  would  be  were  it  not  in  liquidation. 

No  judgment  against  such  an  insured  taken  after  the  date  of  the  entry 
of  the  liquidation  order  shall  be  considered  in  the  liquidation 
proceedings  as  evidence  of  liability  or  of  the  amount  of  damages,  and 
no  judgment  against  an  Insured  taken  by  default,  inquest,  or  by 
collusion  prior  to  the  entry  of  the  liquidation  order  shall  be  considered 
as  conclusive  evidence  in  the  liquidation  proceeding,  either  of  the 
liability  of  such  insured  to  such  person  upon  such  cause  of  action  or 
of  the  amount  of  damages  to  which  such  person  is  therein  entitled. 

(c)  No  claim  of  any  secured  claimant  shall  be  allowed  at  a  sum 
greater  than  the  difference  between  the  value  of  the  claim  without 
security  and  the  value  of  the  security  itself  as  of  the  date  of  entry  of 
the  order  of  liquidation  or  such  other  date  set  by  the  Court  for  fixation 
of  rights  and  liabilities  as  provided  in  G.S.  58-662  unless  the  claimant 
surrenders  his  security  to  the  Commissioner,  in  which  event  the  claim 
shall  be  allowed  in  the  full  amount  for  which  it  is  valued. 

(d)  Claims  that  are  due  but  for  the  passage  of  time,  including  any 
structured  settlements  or  judgments  involving  periodic  payments,  shall 
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written  notice  of  the  determination  shall  be  given  to  the  claimant  or 
his  attorney  by  first  class  mail  at  the  address  shown  in  the  proof  of 
claim.  Within  60  days  from  the  mailing  of  the  notice,  the  claimant 
may  file  his  objections  with  the  liquidator.  If  no  such  filing  is  made, 
the  claimant  may  not  further  object  to  the  determination. 

(b)  Whenever  objections  are  filed  with  the  liquidator  and  the 
liquidator  does  not  alter  his  denial  of  the  claim  as  a  result  of  the 
objections,  the  liquidator  shall  ask  the  Court  for  a  hearing  as  soon  as 
practicable  and  give  notice  of  the  hearing  by  first  class  mail  to  the 
claimant  or  his  attorney  and  to  any  other  persons  directly  affected,  not 
less  than  10  nor  more  than  30  days  before  the  date  of  the  hearing. 
The  matter  may  be  heard  by  the  Court  or  by  a  court-appointed  referee 
who  shall  submit  findings  of  fact  along  with  his  recommendation. 
"  §  58-681 .    Claims  of  surety. 

Whenever  a  creditor,  whose  claim  against  an  insurer  is  secured  in 
whole  or  in  part  by  the  undertaking  of  another  person,  fails  to  prove 
and  file  that  claim,  the  other  person  may  do  so  in  the  creditor's  name 
and  shall  be  subrogated  to  the  rights  of  the  creditor,  whether  the  claim 
has  been  filed  by  the  creditor  or  by  the  other  person  in  the  creditor's 
name,  to  the  extent  that  he  discharges  the  undertaking.  In  the 
absence  of  an  agreement  with  the  creditor  to  the  contrary,  the  other 
person  shall  not  be  entitled  to  any  distribution  until  the  amount  paid  to 
the  creditor  on  the  undertaking  plus  the  distributions  paid  on  the  claim 
from  the  insurer's  estate  to  the  creditor  equals  the  amount  of  the 
entire  claim  of  the  creditor.  Any  excess  received  by  the  creditor  shall 
be  held  by  him  in  trust  for  such  other  person.  As  used  in  this 
section,  'other  person'  does  not  mean  a  guaranty  association  or 
foreign  guaranty  association. 
"  §  58-682.    Secured  creditor's  claims.  ,......;: 

(a)  The  value  of  any  security  held  by  a  secured  creditor  shall  be 
determined  in  one  of  the  following  ways,  the  Court  may  direct: 

(1)  By  converting  the  same  into  money  according  to  the  terms 
of  the  agreement  pursuant  to  which  the  security  was 
delivered  to  such  creditors;  or 

(2)  By  agreement,  arbitration,  compromise  or  litigation 
between  the  creditor  and  the  liquidator. 

(b)  The  determination  shall  be  under  the  supervision  and  control  of 
the  Court  with  due  regard  for  the  recommendation  of  the  liquidator. 
The  amount  so  determined  shall  be  credited  upon  the  secured  claim, 
and  any  deficiency  shall  be  treated  as  an  unsecured  claim.  If  the 
claimant  surrenders  his  security  to  the  liquidator,  the  entire  claim 
shall  be  allowed  as  if  unsecured. 

"  §  58-683.    Priority  of  distribution. 
The  priority  of  distribution  of  claims  from  the  insurer's  estate  shall 
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be  in  accordance  with  the  order  in  which  each  class  of  claims  is  set 
forth  in  this  section.  Every  claim  in  each  class  shall  be  paid  in  full  or 
adequate  funds  shall  be  retained  for  such  payment  before  the  members 
of  the  next  class  receive  any  payment.  No  subcategories  shall  be 
established  within  the  categories  in  any  class.  The  order  of 
distribution  of  claims  shall  be: 

(1)  Claims  for  cost  of  administration  and  conservation  of  assets 
of  the  insurer. 

(2)  Compensation  actually  owing  to  employees  other  than 
officers  of  the  insurer  for  services  rendered  within  three 
months  prior  to  the  commencement  of  a  delinquency 
proceeding  against  the  insurer  under  this  Article,  but  not 
exceeding  one  thousand  dollars  ($1.000)  for  each 
employee.  In  the  discretion  of  the  Commissioner,  this 
compensation  may  be  paid  as  soon  as  practicable  after  the 
proceeding  has  been  commenced.  This  priority  is  in  lieu 
of  any  other  similar  priority  that  may  be  authorized  by  law 
as  to  wages  or  compensation  of  those  employees. 

(3)  Claims  or  portions  of  claims  for  benefits  under  policies  and 
for  losses  incurred,  including  claims  of  third  parties  under 
liability  policies,  up  to  an  amount  of  three  hundred 
thousand  dollars  ($300.000)  per  claim  and  claims  of 
domestic  and  foreign  guaranty  associations;  but  excluding 
claims  of  insurance  pools,  underwriting  associations,  or 
those  arising  out  of  reinsurance  agreements,  claims  of 
other  insurers  for  subrogation,  and  claims  of  insurers  for 

,     payments      and       settlements       under       uninsured      and 
underinsured  motorist  coverages. 

(4)  Claims  for  unearned  premiums. 

JS)  Claims  of  general  creditors,  including  claims  of  insurance 
pools,  underwriting  associations,  or  those  arising  out  of 
reinsurance  agreements:  claims  of  other  insurers  for 
subrogation:  those  portions  of  claims  for  benefits  under 
policies  and  for  losses  incurred,  including  claims  of  third 
parties  under  liability  policies,  in  excess  of  three  hundred 
thousand  dollars  ($300.000)  per  claim;  and  claims  of 
insurers  for  payments  and  settlements  under  uninsured  and 
underinsured  motorist  coverages. 
"  §  58-684.    Liquidator's  recoininendalions  to  the  Court. 

(a)  The  liquidator  shall  review  all  claims  duly  filed  in  the 
liquidation  and  shall  make  such  further  investigation  as  necessary.  He 
may  compound,  compromise,  or  in  any  other  manner  negotiate  the 
amount  for  which  claims  will  be  recommended  to  the  Court  except 
where  he  is  required  by  law  to  accept  claims  as  settled  by  any  person 
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Of  organization,  including  any  domestic  or  foreign  guaranty 
association.  Unresolved  disputes  shall  be  determined  under  G.S. 
58-680.  As  soon  as  practicable,  the  liquidator  shall  present  to  tlie 
Court  a  report  of  the  claims  against  the  insurer  with  his 
recommendations.  The  report  shall  include  the  name  and  address  of 
each  claimant  and  the  amount  of  any  claim  finally  recommended.  If 
the  Insurer  has  issued  annuities  or  life  insurance  policies,  the 
liquidator  shall  report  the  persons  to  whom,  according  to  the  records 
of  the  insurer,  amounts  are  owed  as  cash  surrender  values  or  other 
investment  values  and  the  amounts  owed. 


(b)  The  Court  may  approve,  disapprove,  or  modify  the  report  on 
claims  by  the  liquidator.  Such  reports  that  are  not  modified  by  the 
Court  within  a  period  of  60  days  following  submission  by  the 
liquidator  shall  be  treated  by  the  liquidator  as  allowed  claims,  subject 
thereafter  to  later  modification  or  to  rulings  made  by  the  Court 
pursuant  to  G.  S.  58-680.  No  claim  under  a  policy  of  insurance  shall 
be  allowed  for  an  amount  in  excess  of  the  applicable  policy  benefits. 
"§  58-685.    Distribution  of  assets. 

(a)  Under  the  direction  of  the  Court,  the  liquidator  shall  pay 
distributions  in  a  manner  that  will  assure  the  proper  recognition  of 
priorities  and  a  reasonable  balance  between  the  expeditious  completion 
of  the  liquidation  and  the  protection  of  unliquidated  and  undetermined 
claims,  including  third  party  claims.  Distribution  of  assets  in  kind 
may  be  made  at  valuations  set  by  agreement  between  the  liquidator  and 
the  creditor  and  approved  by  the  Court. 

(b)  Interest  on  claims  shall  be  paid  only  after  all  claims  have  been 
paid  under  subsection  (a)  of  this  section.  This  subsection  does  not 
apply  to  interest  awarded  as  part  of  a  judgment. 

"  §  58-686,    Unclaimed  and  wiihlield  funds. 

(a)  All  unclaimed  funds  subject  to  distribution  remaining  in  the 
liquidator's  hands  when  he  is  ready  to  apply  to  the  Court  for 
discharge,  including  the  amount  distributable  to  any  creditor, 
shareholder,  member,  or  other  person  who  is  unknown  or  cannot  be 
found,  shall  be  deposited  with  the  State  Treasurer,  and  shall  be  paid 
without  interest  except  in  accordance  with  G.S.  58-683  to  the  person 
entitled  thereto  or  his  legal  representative  upon  proof  satisfactory  to 
the  State  Treasurer  of  his  right  thereto.  Any  amount  on  deposit  not 
claimed  within  six  years  from  the  discharge  of  the  liquidator  shall  be 
considered  abandoned  and  shall  be  escheated  without  formal  escheat 
proceedings. 

(b)  All  funds  withheld  under  G.S,  58-678  and  not  distributed  shall 
upon  discharge  of  the  liquidator  be  deposited  with  the  State  Treasurer 
and  paid  by  him  in  accordance  with  G.S.  58-683.  Any  sums 
remaining  that  under  G.S.  58-683  would  revert  to  the  undistributed 
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assets  of  the  insurer  shall  be  transferred  to  the  State  Treasurer  and 
become  the  property  of  the  State  under  subsection  (a)  of  this  section, 
unless   the   Commissioner    in    his    discretion    petitions   the   Court   to 
reopen  the  liquidation  under  G.S.  58-688. 
"§  58-687.    Termination  of  proceedings.  ■•'■' 

(a)  When  all  assets  justifying  the  expense  of  collection  and 
distribution  have  been  collected  and  distributed  under  this  Article,  the 
liquidator  shall  apply  to  the  Court  for  discharge.  The  Court  may 
grant  the  discharge  and  make  any  other  orders,  including  an  order  to 
transfer  any  remaining  funds  that  are  uneconomic  to  distribute,  as 
may  be  deemed  appropriate. 

(b)  Any  other  person  may  apply  to  the  Court  at  any  time  for  an 
order  under  subsection  (a)  of  this  section.  If  the  application  is  denied, 
the  applicant  shall  pay  the  costs  and  expenses  of  the  liquidator  in 
resisting  the  application,  including  reasonable  attorney  fees. 

"  §  58-688.    Reopening  liquidaiion. 

After  the  liquidation  proceeding  has  been  terminated  and  the 
liquidator  discharged,  the  Commissioner  or  other  interested  party  may 
at  any  time  petition  the  Court  to  reopen  the  proceedings  for  good 
cause,  including  the  discovery  of  additional  assets.  If  the  Court  is 
satisfied  that  there  is  justification  for  reopening,  it  shall  so  order. 
"  §  58-689.  Disposition  of  records  during  and  after  lenninalion  of 
liquidation. 

Whenever  it  appears  to  the  Commissioner  that  the  records  of  any 
insurer  in  process  of  liquidation  or  completely  liquidated  are  no  longer 
useful,  he  may  recommend  to  the  Court  and  the  Court  shall  direct 
what  records  should  be  retained  for  future  reference  and  what  should 
be  destroyed. 
"  §  58-690.    External  audit  of  the  receiver's  books. 

The  Court  may,  as  it  deems  to  be  desirable,  cause  audits  to  be 
made  of  the  books  of  the  Commissioner  relating  to  any  receivership 
established  under  this  Article,  and  a  report  of  each  audit  shall  be  filed 
with  the  Commissioner  and  with  the  Court.  The  books,  records,  and 
other  documents  of  the  receivership  shall  be  made  available  to  any 
auditor  at  any  time  without  notice.  The  expense  of  each  audit  shall  be 
considered  a  cost  of  administration  of  the  receivership. 
"§  58-691.  Conservation  of  property  of  foreign  or  alien  insurers  found 
in  this  State. 

(a)  If  a  domiciliary  liquidator  has  not  been  appointed,  the 
Commissioner  may  apply  to  the  Court  by  verified  petition  for  an  order 
directing  him  to  act  as  conservator  to  conserve  the  property  of  an  alien 
insurer  not  domiciled  in  this  State  or  a  foreign  insurer  on  any  one  or 
more  of  the  following  grounds: 

(1)      Any  of  the  grounds  in  G.S.  58-656: 
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.    (2)      That  any  of  its  property  has  been  sequestered  by  official 
action  in  its  domiciliary  state,  or  in  any  other  state; 

(3)  That  enough  of  its  property  has  been  sequestered  in  an 
alien  country  to  give  reasonable  cause  to  fear  that  the 
insurer  is  or  may  become  insolvent; 

(4)  That  its  certificate  of  authority  to  do  business  in  this  State 
has  been  revoked  or  that  none  was  ever  issued;  and  that 
there  are  residents  of  this  State  with  outstanding  claims  or 
outstanding  policies. 

(b)  When  an  order  is  sought  under  subsection  (a)  of  this  section, 
the  Court  shall  cause  the  insurer  to  be  given  such  notice  and  time  to 
respond  thereto  as  is  reasonable  under  the  circumstances. 

(c)  The  Court  may  issue  the  order  in  whatever  terms  it  shall  deem 
appropriate.  The  filing  or  recording  of  the  order  with  the  clerk  of 
court  or  the  register  of  deeds  of  the  county  in  which  the  principal 
business  of  the  company  is  located,  shall  impart  the  same  notice  as  a 
deed,  bill  of  sale  or  other  evidence  of  title  duly  filed  or  recorded  with 
that  register  of  deeds  would  have  imparted. 

(d)  The  conservator  may  at  any  time  petition  for  and  the  Court  may 
grant  an  order  under  G.S.  58-692  to  liquidate  assets  of  a  foreign  or 
alien  insurer  under  conservation,  or,  if  appropriate,  for  an  order 
under  G.S.  58-694,  to  be  appointed  ancillary  receiver. 

(e)  The  conservator  may  at  any  time  petition  the  Court  for  an  order 
terminating  conservation  of  an  insurer.  If  the  Court  finds  that  the 
conservation  is  no  longer  necessary,  it  shall  order  that  the  insurer  be 
restored  to  possession  of  its  property  and  the  control  of  its  business. 
The  Court  may  also  make  such  finding  and  issue  such  order  at  any 
time  upon  motion  of  any  interested  party,  but  if  such  motion  is  denied 
all  costs  shall  be  assessed  against  such  party. 

"§  58-692.    Liquidation  of  properly  of  foreign  or  alien  insurers  found  in 
this  Stale. 

(a)  If  no  domiciliary  receiver  has  been  appointed,  the 
Commissioner  may  apply  to  the  Court  by  verified  petition  for  an  order 
directing  him  to  liquidate  the  assets  found  in  this  State  of  a  foreign 
insurer  or  an  alien  insurer  not  domiciled  in  this  State,  on  any  of  the 
following  grounds:  ■ 

0)      Any  of  the  grounds  in  G.S.  58-656  or  G.S.  58-661;  or 
(2)      Any  of  the  grounds  specified  in  G.S.  58-69 1(a)(2)  through 

(b)  When  an  order  is  sought  under  subsection  (a)  of  this  section, 
the  Court  shall  cause  the  insurer  to  be  given  such  notice  and  time  to 
respond  thereto  as  is  reasonable  under  the  circumstances. 

(c)  If  it  appears  to  the  Court  that  the  best  interests  of  creditors, 
policyholders,  and  the  public  require,  the  Court  may  issue  an  order  to 
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liquidate  in  whatever  terms  it  deems  to  be  appropriate.  The  filing  or 
rprnrdinp  ot  the  Order  with  the  clerk  ot  the  Court  or  the  register  of 
Heeds  of  the  county  in  which  the  principal  business  of  the  insurer  is 
incited  or  the  county  in  which  its  principal  office  or  place  of  business 
i.  located,  shall  impart  the  same  notice  as  a  deed.  Pill  of  sale,  or  other 
evidence  of  title  duly  tiled  or  recorded  with  that  register  of  deeds 
would  have  imparted.  .  . 

(d)  If  a  domiciliary  liquidator  is  appointed  in  a  reciprocal  state 
while  a  liquidation  is  proceeding  under  this  section,  the  liquidator 
nnder  this  section  shall  thereafter  act  as  ancillary  receiver  under  G.b 
58-694  If  a  domiciliary  liquidator  is  appointed  in  a  nonreciprocal 
.t^^te  while  a  liquidation  is  proceeding  under  this  section,  the  liquidator 
under  this  section,  may  petition  the  court  for  permission  to  act  as 
ancillary  receiver  under  G.S.  58-694. 

(e)  On  the  same  grounds  as  are  specified  in  subsection  (a)  ot  this 
sea^m~the"Commissioner  may  petition  any  appropriat^federal  district 
court  to  be  appointed  receiver  to  liquidate  that  portion  of  the  insurer  s 
«>;sets  and  business  over  which  that  court  will  exercise  lunsdiction  or 
any  lesser  part  thereof  that  the  Commissioner  considers  desirable  tor 
the  protection  of  the  policyholders  and  creditors  in  this  State. 

— (^ — The  Court  may  order  the  Commissioner,  when  he  has 
lin^iiTd^tidlhi  assets  of  a  toreipi  or  alien  insurer  under  this  section,  to 
nav  claims  of  residents  ot  this  State  against  the  insurer  under  such 
rules  as  to  the  liquidation  of  insurers  under  this  Article  as  are 
otherwise  compatible  with  the  provisions  of  this  section. 
"  §  58-693.    Domiciliary  liquidators  in  other  slates. 

-^  The  domiciliary  liquidator  of  an  insurer  domiciled  in  a 
red^^?^^^^nFate  is.  except  as  to  special  deposits  and  security  on 
secured  claims  under  G.S.  58-694(c).  vested  by  operation  of  aw  with 
the  title  to  all  of  the  assets,  property,  contracts  and  rights  of  action 
agents-  balances,  and  all  ot  the  books,  accounts,  and  other  records  ot 
the  insurer  located  in  this  State.  The  date  of  vesting  shall  be  the  date 
of  the  filing  of  the  petition,  if  that  date  is  specified  by  the  domiciliary 
law  for  the  vesting  of  property  in  the  domiciliary  state.  Otherwise,  the 
date  of  vesting  shall  be  the  date  ot  entry  of  the  order  directing 
possession  to  be  taken.  The  domiciliary  liquidator  shall  have  the 
immediate  right  to  recover  the  balances  due  from  agents  and  to  obtain 
possession  of  the  books,  accounts,  and  other  records  of  the  msurer 
located  in  this  State.  He  also  shall  have  the  right  to  recover  a  other 
assets  of  the  insurer  located  in  this  State,  subject  to  G.S.  58-694. 

(b)  If  a  domiciliary  liquidator  is 'appointed  tor  an  insurer  not 
domiciled  in  a  reciprocal  state,  the  Commissioner  shall  be  vested  by 
operation  of  law  with  the  title  to  all  of  the  property,  contracts,  and 
rights  of  action,  and  all  of  the  books,  accounts  andother  records  ot 
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the  insurer  located  in  this  State,  at  the  same  time  that  the  domiciliary 
liquidator  is  vested  with  title  in  the  domicile.  The  Commissioner  may 
petition  for  a  conservation  or  liquidation  order  under  G.S.  58-691  and 
G.S.  58-692,  or  for  an  ancillary  receivership  under  G.S.  58-694,  or 
after  approval  by  the  Court  may  transfer  title  to  the  domiciliary 
liquidator,  as  the  interests  of  justice  and  the  equitable  distribution  of 
the  assets  require. 

(c)  Claimants  residing  in  this  State  may  file  claims  with  the 
liquidator  or  ancillary  receiver,  if  any,  in  this  State  or  with  the 
domiciliary  liquidator,  if  the  domiciliary  law  permits.  The  claims 
must  be  filed  on  or  before  the  last  date  fixed  for  the  filing  of  claims  in 
the  domiciliary  liquidation  proceedings. 
"  §  58-694.    Ancillary  formal  proceedings.  ••       ' .    •••:''" 

(a)  If  a  domiciliary  liquidator  has  been  appointed  for  an  insurer  not 
domiciled  in  this  State,  the  Commissioner  may  file  a  petition  with  the 
Court  requesting  appointment  as  ancillary  receiver  in  this  State: 

(1)  If  he  finds  that  there  are  sufficient  assets  of  the  insurer 
located  in  this  State  to  justify  the  appointment  of  an 
ancillary  receiver; 

(2)  If  the  protection  of  creditors  or  policyholders  in  this  State 
so  requires. 

(b)  The  Court  may  issue  an  order  appointing  an  ancillary  receiver 
in  whatever  terms  it  deems  to  be  appropriate.  The  filing  or  recording 
of  the  order  with  a  register  of  deeds  in  this  State  imparts  the  same 
notice  as  a  deed,  bill  of  sale,  or  other  evidence  of  title  duly  filed  or 
recorded  with  that  register  of  deeds. 

(c)  When  a  domiciliary  liquidator  has  been  appointed  in  a 
reciprocal  state,  then  the  ancillary  receiver  appointed  in  this  State, 
may,  whenever  necessary,  aid  and  assist  the  domiciliary  liquidator  in 
recovering  assets  of  the  insurer  located  in  this  State.  The  ancillary 
receiver  shall,  as  soon  as  practicable,  liquidate  from  their  respective 
securities  those  special  deposit  claims  and  secured  claims  which  are 
proved  and  allowed  in  the  ancillary  proceedings  in  this  State,  and  shall 
pay  the  necessary  expenses  of  the  proceedings.  He  shall  promptly 
transfer  all  remaining  assets,  books,  accounts,  and  records  to  the 
domiciliary  liquidator.  Subject  to  this  section,  the  ancillary  receiver 
and  his  deputies  shall  have  the  same  powers  and  be  subject  to  the 
same  duties  with  respect  to  the  administration  of  assets  as  a  liquidator 
of  an  insurer  domiciled  in  this  State. 

(d)  When  a  domiciliary  liquidator  has  been  appointed  in  this  State, 
ancillary  receivers  appointed  in  reciprocal  states  shall  have,  as  to 
assets  and  books,  accounts,  and  other  records  in  their  respective 
states,  corresponding  rights,  duties  and  powers  to  those  provided  in 
subsection  (c)  of  this  section  for  ancillary  receivers  appointed  in  this 
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State. 

"  §  58-695.    Ancillaiy  summaiy  proceedings. 

The  Commissioner  in  his  sole  discretion  may  institute  proceedings 
under  G.S.  58-653  through  58-655  at  the  request  of  the  insurance 
regulator  of  the  domiciliary  state  of  any  foreign  or  alien  insurer 
having  property  located  in  this  State. 

"  §  58-696.     Claims  of  nonresidenls  against  insurers  domiciled  in  this 
State. 

(a)  In  a  liquidation  proceeding  begun  in  this  State  against  an 
insurer  domiciled  in  this  State,  claimants  residing  in  foreign  countries 
or  in  states  not  reciprocal  states  must  file  claims  in  this  State,  and 
claimants  residing  in  reciprocal  states  may  file  claims  either  with  the 
ancillary  receivers,  if  any,  in  their  respective  states,  or  with  the 
domiciliary  liquidator.  Claims  must  be  filed  on  or  before  the  last  date 
fixed  for  the  filing  of  claims  in  the  domiciliary  liquidation  proceeding. 

(b)  Claims  belonging  to  claimants  residing  in  reciprocal  states  may 
be  proved  either  in  the  liquidation  proceeding  in  this  State  as  provided 
in  this  Article,  or  in  ancillary  proceedings,  if  any,  in  the  reciprocal 
states.  If  notice  of  the  claims  and  opportunity  to  appear  and  be  heard 
is  afforded  the  domiciliary  liquidator  of  this  State  as  provided  in  G.S. 
58-697(b)  with  respect  to  ancillary  proceedings,  the  final  allowance  of 
claims  by  the  courts  in  ancillary  proceedings  in  reciprocal  states  shall 
be  conclusive  as  to  amount  and  as  to  priority  against  special  deposits 
or  other  security  located  in  such  ancillary  states,  but  shall  not  be 
conclusive  with  respect  to  priorities  against  general  assets  under  G.S. 
58-683. 

"  §  58-697.    Claims  of  residents  against  insurers  domiciled  in  reciprocal 
states. 

(a)  In  a  liquidation  proceeding  in  a  reciprocal  state  against  an 
insurer  domiciled  in  that  state,  claimants  against  the  insurer  who 
reside  within  this  State  may  file  claims  either  with  the  ancillary 
receiver,  if  any,  in  this  State,  or  with  the  domiciliary  liquidator. 
Claims  must  be  filed  on  or  before  the  last  dates  fixed  for  the  filing  of 
claims  in  the  domiciliary  proceeding. 

(b)  Claims  belonging  to  claimants  residing  in  this  State  may  be 
proved  either  in  the  domiciliary  state  under  the  law  of  that  state,  or  in 
ancillary  proceedings,  if  any,  in  this  State.  If  a  claimant  elects  to 
prove  his  claim  in  this  State,  he  shall  file  his  claim  with  the  liquidator 
in  the  manner  provided  in  G.S.  58-676  and  G.S.  58-677.  The 
ancillary  receiver  shall  make  his  recommendation  to  the  Court  as 
under  G.S.  58-684.  He  shall  also  arrange  a  date  for  hearing  if 
necessary  under  G.S.  58-680  and  shall  give  notice  to  the  liquidator  in 
the  domiciliary  state,  either  by  certified  mail  or  by  personal  seivice  at 
least  40  days  prior  to  the  date  set  for   iiearing.      If  the  domicilary 
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liquidator,  within  30  days  after  the  giving  of  such  notice,  gives  notice 
in  writing  to  the  ancillary  receiver  and  to  the  claimant,  either  by 
certified  mail  or  by  personal  service,  of  his  intention  to  contest  the 
claim,  he  shall  be  entitled  to  appear  or  to  be  represented  in  any 
proceedings  in  this  State  involving  the  adjudication  of  the  claim. 

(c)    The  final  allowance  of  the  claim  by  the  courts  of  this  State  shall 
be  accepted  as  conclusive  as  to  amount  and  as  to  priority  against 
special  deposits  or  other  security  located  in  this  State. 
"  §  58-698.    Attachment,  garnishment  and  levy  of  execution. 

During  the  pendency  in  this  or  any  other  state  of  a  liquidation 
proceeding,  whether  called  by  that  name  or  not,  no  action  or 
proceeding  in  the  nature  of  an  attachment,  garnishment,  or  levy  of 
execution  shall  be  commenced  or  maintained  in  this  State  against  the 
delinquent  insurer  or  its  assets. 
"  §  58-699.    Interstate  priorities.  '-" 

(a)  In  a  liquidation  proceeding  in  this  State  involving  one  or  more 
reciprocal  states,  the  order  of  distribution  of  the  domiciliary  state  shall 
control  as  to  ail  claims  of  residents  of  this  and  reciprocal  states.  All 
claims  of  residents  of  reciprocal  states  shall  be  given  equal  priority  of 
payment  from  general  assets  regardless  of  where  such  assets  are 
located . 

(b)  The  owners  of  special  deposit  claims  against  an  insurer  for 
which  a  liquidator  is  appointed  in  this  or  any  other  state  shall  be  given 
priority  against  the  special  deposits  in  accordance  with  the  statutes 
governing  the  creation  and  maintenance  of  the  deposits.  If  there  is  a 
deficiency  in  any  deposit,  so  that  the  claims  secured  by  it  are  not  fully 
discharged  from  it.  the  claimants  may  share  in  the  general  assets,  but 
the  sharing  shall  be  deferred  until  general  creditors,  and  also 
claimants  against  other  special  deposits  who  have  received  smaller 
percentages  from  their  respective  special  deposits,  have  been  paid 
percentages  of  their  claims  equal  to  the  percentage  paid  from  the 
special  deposit- 
ee)    The  owner  of  a  secure  claim  against  an  insurer  for  which  a 

liquidator  has  been  appointed  in  this  or  any  other  state  may  surrender 
hts  security  and  file  his  claim  as  a  general  creditor,  or  the  claim  may 
be  discharged  by  resort  to  the  security  in  accordance  with  G.S. 
58-682  in  which  case  the  deficiency,  if  any,  shall  be  treated  as  a  claim 
against  the  general  assets  of  the  insurer  on  the  same  basis  as  claims  of 
unsecured  creditors.  ...;.:       ■,■.■,    ,!.. 

"§  58-700.    Subordination  of  claims  for  noncooperation. 

If  an  ancillary  receiver  in  another  state  or  foreign  country,  whether 
called  by  that  name  or  not,  fails  to  transfer  to  the  domiciliary 
liquidator  in  this  State  any  assets  \^ithin  his  control  other  than  special 
deposits,     diminished     only     by     the     expenses     of     the     ancillary 
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receivership,  if  any,  the  claims  filed  in  the  ancillary  receivership, 
other  than  special  deposit  claims  or  secured  claims  shall  be  placed  in 
the  class  of  claims  under  G.S.  58-683(5)." 

Sec.  2.    G.S.  57B-17  reads  as  rewritten: 
"§    57B-I7.    RehabililaiioiL    liquidation,    or    conservation    of   liealth 
maintenance  organization. 

Any  rehabilitation,  liquidation  or  conservation  of  a  health 
maintenance  organization  shall  be  deemed  to  be  the  rehabilitation, 
liquidation,  or  conservation  of  an  insurance  company  and  shall  be 
conducted  under  the  supervision  of  the  Commissioner  pursuant  to  the 
law  governing  the  rehabilitation,  liquidation,  or  conservation  of 
insurance  companies,  except  that  the  provisions  of  Articles  17B  and 
17C  of  Chapter  58  of  the  General  Statutes  shall  not  apply  to  health 
maintenance  organizations.  The  Commissioner  may  apply  for  an  order 
directing  him  to  rehabilitate,  liquidate,  or  conserve  a  health 
maintenance  organization  upon  one  or  more  grounds  set  out  in  Article 
4JA  46  of  Chapter  58  of  the  General  Statutes  or  when  in  his  opinion 
the  continued  operation  of  the  health  maintenance  organization  would 
be  hazardous  either  to  the  enroUees  or  to  the  people  of  this  State." 

Sec.  3.  G.S.  58-75. 1(c)  reads  as  rewritten: 
"(c)  The  removal  from  this  State  of  all  or  a  material  part  of  the 
records  or  assets  of  a  domestic  insurer  that  has  its  home  or  principal 
office  outside  this  State  except  pursuant  to  a  plan  of  merger  or 
consolidation  approved  by  the  Commissioner  under  or  for  such 
reasonable  purposes  and  periods  of  time  as  may  be  approved  by  the 
Commissioner  in  writing  in  advance  of  such  removal,  or  concealment 
of  such  records  or  assets  or  material  part  thereof  from  the 
Commissioner  is  prohibited.  Any  person  who.  without  the  prior 
approval  of  the  Commissioner,  removes  or  attempts  to  remove  such 
records  or  assets  or  such  material  part  thereof  from  the  office  or 
offices  in  which  they  are  required  to  be  kept  and  maintained  under 
subsection  (a)  of  this  section  or  who  conceals  or  attempts  to  conceal 
such  records  from  the  Commissioner,  in  violation  of  this  subsection, 
shall  be  guilty  of  a  Class  J  felony.  Upon  any  removal  or  attempted 
removal  of  such  records  or  assets  or  upon  retention  of  such  records  or 
assets  or  material  part  thereof  outside  this  State,  beyond  the  period 
therefor  specified  in  the  consent  of  the  Commissioner  under  which 
consent  the  records  were  so  removed  thereat,  or  upon  concealment  of 
or  attempt  to  conceal  records  or  assets  in  violation  of  this  section,  the 
Commissioner  may  institute  delinquency  proceedings  against  the 
insurer  pursuant  to  the  provisions  of  Article  4-7A  46  of  this  Chapter." 

Sec.  4.     G.S.  58-415  reads  as  rewritten: 
"§  58-415.  Prohibition  of  liypotliecaiion. 

(a)  Every  insurer  subject  to  this  Article  shall  at  all  times  have  and 
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maintain  free  and  unencumbered  assets  in  an  amount  equal  to  its 
reserve  liabilities.  No  insurer  shall  pledge,  hypothecate,  or  otherwise 
encumber  its  assets  in  an  amount  in  excess  of  the  amount  of  its  capital 
and  surplus.  No  insurer  shall  pledge,  hypothecate,  or  otherwise 
encumber  more  than  ten  percent  (10%)  of  its  reserve  assets.  The 
Commissioner,  upon  application  made  to  him,  may  issue  a  written 
order  approving  the  pledging,  hypothecation,  or  encumbrance  of  any 
of  the  assets  of  an  insurer  in  any  amount  upon  a  finding  that  the 
pledging,  hypothecation,  or  encumbrance  will  not  adversely  affect  the 
solvency  of  the  insurer. 

(b)  Any  insurer  that  pledges,  hypothecates,  or  otherwise  encumbers 
any  of  its  assets  shall  within  10  days  thereafter  report  in  writing  to  the 
Commissioner  the  amount  and  identity  of  the  assets  so  pledged, 
hypothecated,  or  encumbered  and  the  terms  and  conditions  of  the 
transaction.  In  addition,  the  insurer  shall  file,  along  with  its  statement 
under  G.S.  58-21.  a  statement  sworn  to  by  the  chief  executive  officer 
of  the  insurer  that:  (i)  Title  to  assets  in  an  amount  equal  to  the  reserve 
liability  of  the  insurer  that  are  not  pledged,  hypothecated,  or  otherwise 
encumbered  is  vested  in  the  insurer:  (ii)  the  only  assets  of  the  insurer 
that  are  pledged,  hypothecated,  or  otherwise  encumbered  are  as 
identified  and  reported  in  the  sworn  statement  and  no  other  assets  of 
the  insurer  are  pledged,  hypothecated,  or  otherwise  encumbered:  and 
(iii)  the  terms  and  provisions  of  the  transaction  of  the  pledge, 
hypothecation,  or  encumbrance  are  as  reported  in  such  sworn 
statement. 

(c)  Any  person  that  accepts  a  pledge,  hypothecation,  or 
encumbrance  of  any  asset  of  an  insurer,  as  security  for  a  debt  or  other 
obligation  of  the  insurer,  not  in  accordance  with  this  Article,  is 
deemed  to  have  accepted  the  asset  subject  to  a  superior,  preferential, 
and  automatically  perfected  lien  in  favor  of  claimants:  Provided,  that 
said  lien  does  not  apply  to  the  assets  of  an  insurer  in  a  delinquency 
proceeding  under  Article  4-^4  46  of  this  Chapter  if  the  Commissioner 
or  the  court,  whichever  is  appropriate,  approves  the  pledge, 
hypothecation,  or  encumbrance  of  the  assets. 

(d)  In  the  event  of  the  liquidation  of  any  insurer  subject  to  this 
Article,  claimants  of  the  insurer  shall  have  a  prior  and  preferential 
claim  against  all  assets  of  the  insurer  except  those  that  have  been 
pledged,  hypothecated,  or  encumbered  in  accordance  with  this  Article. 
Subject  to  G.S.  58"155.15(a)  Article  46  of  this  Chapter,  all  claimants 
have  equal  status:  and  their  prior  and  preferential  claims  are  superior 
to  any  claim  or  cause  of  action  against  the  insurer  by  any  other 
person . " 

Sec.  5.     G.S.  58-155.60  reads  as  rewritten:        ■.'"'.  .^^ '     '' 

"  ^  58-155.60.  Use  of  deposits  made  by  insolvciu  insurer.      '     ..-^■■'"    ■>'''. 
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Notwithstanding  any  other  provision  of  this  Chapter  pertaining  to 
the  use  of  deposits  made  by  insurance  companies  for  the  protection  of 
policyholders,  the  Commissioner  shall  deliver  to  the  Association,  and 
the  Association  is  hereby  authorized  to  expend,  any  deposit  or  deposits 
previously  or  hereinafter  made,  whether  or  not  required  by  statute,  by 
an  insolvent  insurer  to  the  extent  those  deposits  are  needed  by  the 
Association  first  to  pay  the  covered  claims  as  required  by  this  Article 
and  then  to  the  extent  those  deposits  are  needed  to  pay  all  expenses  of 
the  Association  relating  to  the  insurer:  Provided  that  before  delivering 
any  deposit  to  the  Association  the  Commissioner  may  retain  an  amount 
of  the  deposit  up  to  five  thousand  dollars  ($5,000)  to  defray 
administrative  costs  to  be  incurred  by  the  Commissioner  in  carrying 
out  his  powers  and  duties  with  respect  to  the  insolvent  insurer, 
notwithstanding  G.S.  58-185.  As  used  in  this  section,  the  term 
'administrative  costs"  does  not  include  any  salary  or  expenses  paid  to 
or  on  behalf  of  any  State  employee  or  to  any  person  appointed  or 
employed  pursuant  to  G^ — 58-155.1 1(f)  or  58- — 155.36  G.S. 
58-653(c).  58-656.  or  58-665. 

However,  in  the  case  of  a  deposit  made  by  an  insolvent  domestic 
insurer,  only  the  portions  of  the  deposit  made  for  the  protection  of 
policyholders  having  covered  claims  shall  be  delivered  by  the 
Commissioner  to  the  Association.  Said  portions  shall  be  in  the 
proportions  that  the  insolvent  domestic  insurer's  domestic  net  direct 
written  premiums  for  the  preceding  calendar  year  on  the  kinds  of 
insurance  in  the  account  bears  to  its  total  net  direct  written  premiums 
for  the  preceding  calendar  year  on  the  kinds  of  insurance  in  the 
account. 

The  Association  shall  account  to  the  Commissioner  and  the 
insolvent  insurer  for  all  deposits  received  from  the  Commissioner 
hereunder,  and  shall  repay  to  the  Commissionei'  a  portion  of  the 
deposits  received  which  shall  be  equal  to  the  total  amount  of  the 
claims  against  the  insolvent  insurer  that  are  not  covered  claims  under 
this  Article  solely  by  reason  that  the  amount  of  the  claim  is  fifty 
dollars  ($50.00)  or  less.  Said  repayment  shall  in  no  way  prejudice  the 
rights  of  the  Association  with  regard  to  the  portion  of  the  deposit 
repaid  to  the  Commissioner.  After  all  of  the  deposits  of  the  insolvent 
insurer  have  been  expended  by  the  Association  for  the  purposes  set 
out  in  this  section,  the  member  insurers  shall  be  assessed  as  provided 
by  this  Article  to  pay  any  remaining  liabilities  of  the  Association 
arising  under  this  Article." 

Sec.  6.     G.S.  58-155.84  reads  as  rewritten: 
"  §  58-1 55.84.  Use  of  deposits  made  b\  impaired  insurer. 

Notwithstanding  any  other  provision  of  Chapter  58  of  the  General 
Statutes  pertaining  to  the  use  of  deposits  made  by  insurance  companies 
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for  the  protection  of  policyholders,  the  Commissioner  shall  deliver  to 
the  Association,  and  the  Association  is  hereby  authorized  to  expend, 
any  deposit  or  deposits  previously  or  hereinafter  made,  whether  or  not 
made  pursuant  to  statute,  by  an  insurer  determined  to  be  impaired 
under  this  Article  to  the  extent  those  deposits  are  needed  by  the 
Association  to  pay  contractual  obligations  of  that  impaired  insurer 
owed  under  covered  policies  as  required  by  this  Article,  and  to  the 
extent  those  deposits  are  needed  to  pay  all  expenses  of  the  Association 
relating  to  the  impaired  insurer:  Provided  that  before  delivering  any 
deposit  to  the  Association  the  Commissioner  may  retain  an  amount  of 
the  deposit  up  to  five  thousand  dollars  ($5,000)  to  defray 
administrative  costs  to  be  incurred  by  the  Commissioner  in  carrying 
out  his  powers  and  duties  with  respect  to  the  insolvent  insurer, 
notwithstanding  G.S.  58-185.  As  used  in  this  section,  the  term 
'administrative  costs'  does  not  include  any  salary  or  expenses  paid  to 
or  on  behalf  of  any  State  employee  or  to  any  person  appointed  or 
employed  pursuant  to  G^ — 58-155.11(0 — or — 58-155.36  G.S. 
58-653(c).  58-656.  or  58-665.  The  Association  shall  account  to  the 
Commissioner  and  the  impaired  insurer  for  all  deposits  received  from 
the  Commissioner  hereunder.  After  all  of  the  deposits  of  the  impaired 
insurer  have  been  expended  by  the  Association  for  the  purposes  set 
out  in  this  section,  the  member  insurers  shall  be  assessed  as  provided 
by  this  Article  to  pay  any  remaining  liabilities  of  the  Association 
arising  under  this  Article." 

Sec.  7.     G.S.  58-155.2  through  G.S.  58-155.36  are  repealed.     ' 
Sec.  8.     The  title  of  Article  17A  of  Chapter  58  of  the  General 
Statutes  is  rewritten  to  read:    "Mergers  of  Insurance  Companies." 

Sec.  9.  In  the  event  any  provision  of  this  act  is  held  to  be 
invalid  by  any  court  of  competent  jurisdiction,  the  court's  holding  as 
to  that  provision  shall  not  affect  the  validity  or  operation  of  other 
provisions  of  this  act;  and  to  that  end  the  provisions  of  this  act  are 
severable. 

Sec.  10.     This  act  is  effective  upon  ratification.  ■      ,  :    :: 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  613  CHAPTER  453  r;        : 

AN  ACT  TO  REGULATE  MINOR  ACTIVITIES  THROUGH 
GENERAL  WATER  POLLUTION  CONTROL  PERMITS  AND 
TO  ELIMINATE  UNNECESSARY  MONITORING  AND 
REPORTING  FOR  CERTAIN  PERMITS. 

The  General  Assembly  of  North  Carolina  enacts:  '•  ••.  ■!)  ^.^ 
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Section  1       GS.    143-215. 1(b)    as    amended    by    Section   2    of 
Chapter  51  of  the  1989  Session  Laws  reads  as  rewritten: 
"(U\  Pommission's  Power  as  to  Permits.  -- 

^  M)    ThTcTmmission  shall  act  on  all  permits  so  as  to  prevent,  so 
^    S%s   reasonably  possible,   considering   relevant  s  an  a. 
under   State  and   federal   laws,   any   significant   "^crease   in 
nollu  ion  of  the  waters  of  the  State  from  any  new  or  enlaiged 
soui^r    No  pe^^ 
7uch  denial  or  l^ch  c_onditigrKicessarv  to  effectuate  the 

C2)  T'^^^S^^^^  also  act  on  all  permits  so  as  to 
^  prevent  violation  of  water  quality  standards  due  to  the 
^  muTltive  effects  of  permit  decisions.  Cunnilative  effec 
are  impacts  attributable  to  the  collective  effec  s  of  a  number 
of  p  oiect  and  include  the  effects  of  additiona  projects 
similm  to  the  requested  permit  in  areas  available  fo. 
de^eVopn  ent  in  the'  vicinity.  All  permit  decisions  sha 
require  that  the  practicable  waste  treatment  and  d.sposa 
au'ernative  with  the  least  adverse  impact  on  the  environment 

n^    nrnn^^v^^^-^^<  m^v  be  issued  under  rules  adopted  pursuant 
-,,r'^...J^u.f   .^^h^^^T^HIh^Iiiin^^^r^ccinijinde^   a   gene  a 

SfiiiiiMjiiJcc^i^a^^ 

I^ETt^^lOnMc^^ 

c^nplir?^hle  under  this  Article. 
(4)    "the  Commission  shall  have  the  power:  ^    u  a  >.. 

-    ma         To  grant  a  permit  with  such  conditions  attached  as 
-        the  Commission  believes  necessary  to  achieve  the 
purposes  of  this  Article;  Article. 
n^b       To      require      that      an      applicam      satisfy      the 
-      Commission  that  the  applicant,  or  any  parent  or 
subsidiary     corporation     if    the     applicant     is     a 
corporation:  . 

^  1       Is    financiallv    qualified    to    carry    out   the 
~  •  activity   for   which   the   permit   is    required 
under   subsection  ^^  (^^  of  this   section; 

^2      Has  substantiallv  complied  with  the  effluem 

"     standards      and      limitations      and      waste 

management  treatment  practices  applicable 

to  any  activitv  in  which  the  applicant  has 
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1,'^  previously     engaged,     and     has     been     in 

substantial    compliance   with    other   federal 

and  state  laws,   regulations,  and  rules  for 

the      protection      of      the      environment; 

. )  environment. 

■(^  c.        To  modify  or  revoke  any  permit  upon  not  less  than 
'.  60  days'  written  notice  to  any  person  affected. 

d^  To  designate  certain  classes  of  minor  activities  for 

which    a    general    permit    may    be    issued,    after 
considering: 

_}_.  The  environmental  impact  of  the  activities; 

.:     .     ^     ,«(v  i  f-     2^  How  often  the  activities  are  carried  out; 

?    :  ;^^    i'  i      ^         The  need   for  individual   permit  oversight; 
■''-■■y?  .-■    ,  .  and 

;  ■>  ■         ...""':  :)■■.:■''    4^         The  need  for  public  review  and  comment 
.     .  .!    '■.-_  on  individual  permits. 

e.  To  designate  certain  classes  of  minor  activities  for 

which: 

J_.  Performance  conditions  may  be  established 

;.•  *  by  rule;  and 

2^  Individual     or    general     permits    are     not 

required. 
No  permit  shall  be  denied  and  no  condition  shall  be  attached  to  the 
permit,    except   when    the    Commission    finds    such    denial    or    such 
conditions  necessary  to  effectuate  the  purposes  of  this  Article." 

Sec.  2.     G.S.  143-215.1  is  amended  by  adding  a  new  subsection 
to  read: 

''(bl)  The  Commission  shall  adopt  rules  which  exempt  the  filter 
backwash  facilities  of  swimming  pools  and  spas  from  the: 

(1)  Application  and  notice  requirements  of  this  section; 

(2)  Reporting  requirements  of  G.S.  143-215.65; 

(3)  Monitoring  requirements  of  G.S.  143-215.66:  and 

(4)  Requirements  of  subsection  (a)  of  this  section  that  the 
Department  of  Human  Resources  review  and  approval  of 
each  individual  facility." 

Sec.  3.     G.S.  143-215.65  reads  as  rewritten: 
"§  143-215.65.    Reports  required. 

All  persons  subject  to  the  provisions  'of  G.S.  143-215.1  who 
discharge  wastes  to  the  waters  or  emit  air  contaminants  to  the  outdoor 
atmosphere  of  this  State  shall  file  at  such  frequencies  as  the 
Commission  may  specify  and  at  least  quarterly  reports  with  the 
Commission  setting  forth  the  volume  and  characteristics  of  wastes 
discharged  or  air  contaminants  emitted  daily  or  such  other  period  of 
time   as   may   be   specified   by   the  Commission    in   its   rules.      Such 
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reports  may  be  required  less  frequently  than  quarterly  for  any  permit 
for  a  minor  activity  as  defined  in  G.S.  143-215. l(b)(4)d.  and  e.  Such 
reports  shall  be  filed  on  forms  provided  by  the  Department  and 
approved  by  the  Commission  and  shall  include  such  pertinent  data 
with  reference  to  the  total  and  average  volume  of  wastes  or  air 
contaminants  discharged,  the  strength  and  amount  of  each  waste 
substance  or  air  contaminant  discharged,  the  type  and  degree  of 
treatment  such  wastes  or  air  contaminants  received  prior  to  discharge 
and  such  other  information  as  may  be  specified  by  the  Commission  in 
its  rules.  The  information  shall  be  used  by  the  Commission  only  for 
the  purpose  of  air  and  water  pollution  control.  The  Department  shall 
provide  proper  and  adequate  facilities  and  procedures  and  the 
Commission  shall  adopt  rules  to  safeguard  the  confidentiality  of 
proprietary  manufacturing  processes  except  that  confidentiality  shall 
not  extend  to  wastes  discharged  or  air  contaminants  emitted." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  697  CHAPTER  454 

AN    ACT    TO    REMOVE    THE    DEADLINE    FOR    DISTRESSED 
MULTIFAMILY  RESIDENTIAL  PROJECT  DESIGNATIONS. 

77?^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  122A-5.8(c)  reads  as  rewritten: 

"(c)  The  Board  of  Directors  of  the  Agency  may  determine,  by 
resolution,  to  permit  not  in  excess  of  ten  percent  (10%)  of  the  rental 
units  in  any  distressed  rental  housing  project  to  be  rented  to  persons 
or  families  without  regard  to  income  until  the  first  of  the  following 
occur  (1)  project's  occupancy  levels,  in  the  judgment  of  the  Agency, 
will  sustain  operations  at  a  level  sufficient  to  prevent  delinquency  or 
default,  or  (2)  June  30,  1989.  defauU." 

Sec.  2.     G.S.  122A-5.8(d)  reads  as  rewritten: 

"(d)  The  Board  of  Directors  may  also  determine,  by  resolution,  to 
permit  additional  rental  units  at  any  such  distressed  rental  housing 
project,  to  be  rented  to  persons  or  families  without  regard  to  income, 
subject  to  the  restrictions  restriction  contained  in  subsections  (c)(1) 
and  (c)(2)  subsection  (c)  of  this  section,  provided  that:  (1)  the  units 
therein  that  have  been  available  for  rental  without  regard  to  income 
have  been  available  for  a  period  of  time  not  less  than  three  months. 
(2)  the  Agency  has  determined  that  permitting  additional  units,  in 
excess  often  percent  (10%).  to  be  rented  without  regard  to  income  is 
necessary  in  order  for  such  distressed  rental  housing  project  to  avoid 
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foreclosure,  and  (3)  the  total  number  of  housing  units  at  any 
distressed  rental  housing  project  rented  without  regard  to  income  shall 
not  exceed  fifteen  percent  (15%)  of  the  total  number  of  units  therein." 

Sec.  3.  Section  4  of  Chapter  305  of  the  Session  Laws  of  1987 
is  repealed. 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  699  CHAPTER  455 

AN  ACT  TO  AMEND  THE  MOTOR  VEHICLE  SALVAGE  TITLE 
LAW. 

The  General  Assembly  of  North  Carolina  enacts:  .        .  .  -. 

Section  1.      g!s.  20-4.01  (33)(d)  reads  as  rewritten: 
"(d)    Salvage    Motor    Vehicle. -Any    motor    vehicle    damaged    by 
collision  or  other  occurrence  to  the  extent  that  the  cost  of 
repairs  to  the  vehicle  and  rendering  the  vehicle  safe  for  use 
on  the  public  streets  and  highways  would  exceed  seventy-five 
percent  (75%)  of  its  fair  retail  market  value,  value,  whether 
or  not  the  motor  vehicle  has  been  declared  a  total  loss  by  an 
insurer.       Repairs  shall  include  the  cost  of  parts  and  labor. 
Fair  market  retail  values   shall   be  as  found   in  the  NADA 
Pricing  Guide  Book  or  other  publications  approved  by  the 
Commissioner." 
Sec.  2.     Section  4  of  Chapter   1105  of  the   1987  Session  Laws 
reads  as  rewritten: 

"Sec.  4.  Sections  1  and  2  of  this  act  are  effective  upon  ratification 
and  shall  expire  June  30^  1989.  at  which  time  those  laws  shall  read  as 
they  did  on  January  I , — \9%%.  Section  3  of  this  act  shall  become 
effective  October  1.  1988,  and  applies  to  offenses  committed  on  or 
after  that  date." 

Sec.  3.     G.S.  20-71.3  reads  as  rewritten:  -       ; 

"  §  20-71 .3.    Titles  and  registration  cards  to  be  branded. 

Motor  Vehicle  certificates  of  title  and  registration  cards  issued 
pursuant  to  G.S.  20-57  shall  be  branded.  As  used  herein  'branded' 
means  that  the  title  and  registration  card  shall  contain  a  designation 
that  discloses  if  the  vehicle  is  classified  as  (a)  Flood  Vehicle,  (b)  Non- 
U.S.A.  Vehicle,  (c)  Reconstructed  Vehicle,  (d)  Salvage  Motor 
Vehicle,  or  (e)  Salvage  Rebuilt  Vehicle  or  other  classification 
authorized  by  law.  Any  motor  vehicle  damaged  by  collision  or  other 
occurrence  which  is  to  be  retitled  in  this  State  shall  be  subject  to 
preliminary  and  final  inspections  by  the  Enforcement  Section  of  the 
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Division,  and  the  Division  siiall  refuse  to  issue  a  title  to  a  vehicle 
which  has  not  undergone  a  preliminary  inspection.  Any  motor  vehicle 
which  has  been  branded  in  another  state  shall  be  branded  with  the 
nearest  applicable  brand  specified  in  this  section,  except  that  no  junk 
vehicle  or  vehicle  that  has  been  branded  junk  in  another  state  shall  be 
titled  or  registered.  A  motor  vehicle  titled  in  another  state  and 
damaged  by  collision  or  other  occurrence  may  be  repaired  and  an 
unbranded  title  issued  in  North  Carolina  only  if  the  cost  of  repairs, 
including  parts  and  labor,  does  not  exceed  seventy-five  percent  (75%) 
of  its  fair  market  retail  value,  value  and  satisfactory  evidence  is  given 
to  the  Division  that  the  vehicle  would  be  eligible  for  the  issuance  of  an 
unbranded  title  in  the  state  in  which  it  is  titled.  The  Commissioner 
shall  prepare  necessary  forms  and  may  adopt  regulations  required  to 
carry  out  the  provisions  of  this  Part  3A.  The  title  shall  reflect  the 
branding  until  surrendered  to  or  cancelled  by  the  Commissioner." 
Sec.  4.     G.S.  20-71. 4(a)  reads  as  rewritten: 

"(a)  It  shall  be  unlawful  and  constitute  a  misdemeanor  for  any 
person  who  knows  or  reasonably  should  know  that  a  motor  vehicle  has 
been  involved  in  a  collision  or  other  occurrence  to  the  extent  that  the 
cost  of  repairing  that  vehicle  exceeds  twenty-five  percent  (25%)  of  its 
fair  market  retail  value  to  fail  to  disclose  that  fact  in  writing  to  the 
transferee  prior  to  transfer  of  the  vehicle.  The  Commissioner  may 
prepare  forms  to  carry  out  the  provisions  of  this  section." 
Sec.  5.     G.S.  20-109. 1(a)  reads  as  rewritten: 

"(a)  A  vehicle  siiall  be  deemed  to  be  a  salvage  vehicle: 

(1)  When  an  insurance  company  as  a  result  of  having  has  paid 

possession  or  control  of  a  vehicle,  for  any  cause  other  thaa 
theft; — Q¥-  on  a  vehicle  damaged  by  collision  or  other 
occurrence  to  the  extent  that  the  claim  paid  exceeds 
seventy-five  percent  (75%)  of  the  fair  market  retail  value  as 
found  in  the  NADA  Pricing  Guide  Book  or  other 
publications  approved  by  the  Commissioner,  or 

(2)  When  an  insurance  company  has  acquired  title  to  -aad 
obtains  possession  of  a  vehicle  in  settlement  of  a  theft  loss 
claim,  and  upon  recovery  of  the  vehicle  it  is  determined 
that  the  vehicle  has  been  damaged  to  the  extent  that  it 
would  be  considered  a  total  loss  salvage  vehicle  under  the 
provisions  of  comprehensive  and  collision  insurance,  G.S. 
20-4.01(33)(d). 

If  the  salvage  vehicle  was  registered  in  North  Carolina,  or  if  the 
loss  or  damages  occurred  in  North  Carolina,  or  if  the  sale  of  the 
salvage  vehicle  takes  place  in  North  Carolina  then  the  insurance 
company  or  their  authorized  agent  shall  within  10  days  after  payment 
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of  a  total  loss  claim  forward  to  the  Division  of  Motor  Vehicles  the 
certificate  of  title  or  the  comparable  ownership  document  issued  by  the 
jurisdiction  wherein  the  vehicle  was  last  registered.  The  certificate  of 
title  or  comparable  ownership  document  shall  be  properly  assigned  to 
the  insurance  company  by  the  vehicle  owner.  Subsequent  transfers  of 
ownership  shall  be  on  forms  provided  by  the  Division;  and  such  forms 
shall  be  mailed  by  the  Division  to  the  insurance  company  at  the 
address  furnished  in  the  assignment  of  title  from  the  registered  owner, 
unless  otherwise  requested  in  writing  by  the  insurance  company  or 
their  authorized  agent.  The  insurance  company  shall  make  an 
assignment  of  ownership  on  the  form  and  deliver  it  to  the  purchaser 
upon  sale  of  the  salvage  vehicle.  The  forms  shall  be  considered  as 
proof  of  ownership  for  the  purpose  of  G.S.  20-61.  In  the  event  the 
salvage  vehicle  is  rebuilt,  an  application  for  reissuance  of  the  title 
shall  be  made  on  a  form  prescribed  by  the  Division,  and  the 
application  shall  be  accompanied  by  such  supporting  information  as 
the  Division  may  require." 

Sec.  6.     This  act  shall  become  effective  June  30,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

H.B.  927  CHAPTER  456  ^.    -'^' jx.,  '  -■fr^.].'^.,:;^ 

AN  ACT  TO  LIMIT  THE  HEIGHT  OF  STRUCTURES  IN  THE 
TOWN  OF  LONG  BEACH.  AND  TO  MODIFY  A  SIMILAR 
EXISTING  ACT  FOR  THE  TOWN  OF  HOLD  EN  BEACH. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  1019,  Session  Laws  of  1987, 
reads  as  rewritten: 

"Section  1.  Except  as  provided  in  Section  2  of  this  act  or  an 
ordinance  adopted  by  the  town  council  under  Chapter  160A  of  the 
General  Statutes  and  approved  in  a  referendum  as  provided  by  Section 
2.1  of  this  act,  no  building  erected  within  the  corporate  limits  of  any 
town,  as  defined  in  G.S.  160A-1,  after  the  effective  date  of  this  act 
may  have  a  height  in  excess  of  35  feet  above  ground  level." 

Sec.  2.  Chapter  1019  of  the  1987  Session  Laws  is  amended  by 
adding  a  new  section  to  read: 

"Sec.  2.1.  (a)  The  height  limitation  contained  in  Section  1  of  this 
act  may  be  increased  within  any  town  with  the  approval  by  the 
qualified  voters  of  that  town  in  a  referendum  of  an  ordinance  to 
increase  the  limit.  The  referendum  may  be  called  only  by  the 
governing  body  of  the  town. 

(b)    A  proposition  to  approve  an  ordinance  under  this  section  shall 
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be  printed  on  ,l,e  balio,  '" -'''•-''^"V':ff^c''°onhfordinance)    be 
'Shall    the   ordinance    (describe    the    ettect    ot   me 

approved?  ,  _, 

[  ]  YES  -   "" 

^  ^J^c'l'a"     Section  3  of  Chapter   1019  of  the  1987  Session  Laws 
read^s^as  rewritten :^^^  ^^^^.^^  ^^  ^^^  ^^  ^^  ^^  Holden  Beach  and 

Long  Beach  only." 

S^^rJ.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989.  ^       :    •  \^>-     ' 

H.B.  1008     -■"-■-■         CHAPTER  457  '^  . 

AN    ACT    TO    ESTABLISH    AN    ADVISORY    COMMITTEE    ON 
HOME  AND  COMMUNITY  CARE.  ; 

„.  ---r  ^^.1-^J  — "  U3Tof  ,He  Genera,  S.a,u.es  is 

rommun.tv  care  for  older  adults     ne  ^^^      m„-n,.,l- . assessment 

!^^- -„ .n^..inns  shall  build  on  the  needs  and  soals  deve  op-g 

assistance  and  rnnsnitation  ot  the  Are.  Agencies  on  Aging  and  the 

^^f^l^SiSe^shallteJu^^ 

^^^^^  provide  at-risk  elderly  individuabwith^E!i°!Hj2^^ 
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Carolina's  aging  and  long-term  care  service  networks. 

(c)  The  Committee's  recommendations  will  include  consideration  of 
the  following:  ~  ~ 

(1)  In-Home  and  Supportive  Family  Caregiver  Services:  The 
identification  of  a  core  set  of  in-home  and  supportive  family 
services  for  older  adults  in  need  regardless  of  their  county  of 
residence; 

(2)  Services  in  the  Least  Restrictive  Environment:  Provision  of 
choice  to  older  adults  of  receiving  necessary  services  in  the 
least  restrictive  environment  or  program  setting  compatible 
with  the  individual's  safety  and  well-being; 

(3)  Coordinated  Aging  Services  Budget:  Compilation  of  a  State 
aging  services  budget  to  coordinate  existing  program  funding 
sources,  to  develop  a  common  funding  stream,  and  to 
identify  new  funding  resources  to  meet  the  needs  of  older 
adults,  including  the  identification  of  the  availability  of 
private  sector  resources; 

(4)  Guidelines,  Standards,  and  Procedures:  To  the  greatest 
extent  possible,  development  of  compatible  service 
definitions,  service  standards,  assessment  instruments, 
eligibility   criteria,    reimbursement   methods,    and    reporting 

i  -  requirements  for  in-home  and  community  based  services  for 
older  adults,  throughout  the  Department  of  Human 
Resources; 

(5)  Independent  Evaluation  of  Information  and  Referral  Projects: 
Independent  evaluation  of  the  seven  existing  Information  and 
Referral  Projects  funded  through  the  Division  of  Aging. 
Elements  of  the  evaluation,  to  be  completed  by  May  1, 
1990,  shall  include  evaluation  of  criteria,  standards  for  the 

j  demonstrations,  expenditures,  and  a  self-evaluation  by  the 
projects;  and 

(6)  Design  of  Coordinated  Home  and  Community  Care 
Demonstrations  for  At-Risk  Older  Adults:  Development  of 
necessary  guidelines,  standards,  procedures,  and  cost 
estimates  for  implementing  coordinated  home  and 
community  care  demonstrations  in  no  fewer  than  four  and 
no  more  than  eight  pilot  counties.  The  establishment  of 
demonstrations  in  coordinated  home  and  community  care 
shall  be  coordinated  with  the  Division  of  Aging's  efforts  to 

.  facilitate  the  development  of  county  plans  on  aging  and  a 

State  plan  on  aging. 

(d)  The    Committee  shall  consist  of  the  Secretary  of  the  Department 
of  Human  Resources  and  25  members,  to  be  appointed  as  follows: 

(1)    One    member    each    appointed    by    the    Secretary    of    the 
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Department  of  Human  Resources  from  the  Divisions  of 
Aging,  of  Health  Services,  of  Medical  Assistance,  of  Mental 
Health,  Mental  Retardation,  and  Substance  Abuse  Services, 
of  Social  Services,  and  one  director  of  an  area  agency  on 
aging  elected  from  among  all  the  directors  of  the  area 
agencies  on  aging. 
(2)  One  member  each  appointed  by  the  Secretary  of  the 
Department  of  Human  Resources  from  the  North  Carolina 
Institute  of  Medicine,  the  North  Carolina  Health  Care 
Facilities  Association,  the  Center  for  Aging  Research  and 
Educational  Services  at  The  University  of  North  Carolina  at 
Chapel  Hill,  the  Long-Term  Care  Resources  Program  at 
Duke  University,  the  North  Carolina  Association  of  Long- 
Term  Care  Facilities,  the  North  Carolina  Association  for 
Home  Care,  the  Center  for  Creative  Retirement,  University 
of  North  Carolina  at  Asheville. 


(3)  Three  members  appointed  from  the  House  of  Representatives 
by  the  General  Assembly,  upon  the  recommendation  of  the 
Speaker  of  the  House  of  Representatives; 

(4)  Three  members  appointed  from  the  Senate  by  the  General 
Assembly,  upon  the  recommendation  of  the  President  Pro 
Tempore  of  the  Senate; 

(5)  One  member  who  is  a  county  commissioner  appointed  by 
the  Secretary  of  the  Department  of  Human  Resources,  upon 
the  recommendation  of  the  North  Carolina  Association  of 
County  Commissioners;  and 

(6)  Four  members  appointed  by  the  Secretary  of  the  Department 
of  Human  Resources,  one  upon  the  recommendation  of  the 
North  Carolina  Association  on  Aging,  one  other  upon  the 
recommendation  of  the  Association  of  Local  Health 
Directors,  one  other  upon  the  recommendation  of  the 
Association  of  the  County  Directors  of  Social  Services,  and 
one  other  upon  the  recommendation  of  Hospice  of  North 
Carolina. 

The  Secretary  of  the  Department  of  Human  Resources  shall  be  Chair 
of  the  Committee.  Members  shall  serve  at  the  pleasure  of  the 
Secretary.  Vacancies  shall  be  filled  in  the  same  manner  as  the  initial 
appointment. 

(e)  The  Committee  shall,  in  performing  its  charge,  develop  an 
annual  work  plan  and  convene  task  forces  or  work  groups  comprised 
of  interested  State  and  local  public  and  private  service  providers,  older 
adult  consumer  groups,  university  programs  on  aging,  distinguished 
gerontologists.  and  others,  as  appropriate. 

(f)  The   Committee   shall    make   a   written    progress   report  each 
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March  1,  beginning  in  1990.  The  report  shall  be  submitted  to  the 
Governor,  the  Lieutenant  Governor,  the  Speaker  of  the  House  of 
Representatives,  the  President  Pro  Tempore  of  the  Senate,  the 
Legislative  Services  Office,  and  the  North  Carolina  Study  Commission 
on  Aging." 

Sec.  2.     No  additional  appropriations  are  required  for  this  act. 

Sec.  3.     This  act  shall  become  effective  July  I.  1989. 
t         In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989.  . 

H.B.  1129  CHAPTER  458 

AN  ACT  TO  AUTHORIZE  A  DEPENDENT  CARE  ASSISTANCE 
PROGRAM  FOR  STATE  AGENCY  EMPLOYEES.  UNIVERSITY 
EMPLOYEES.  COMMUNITY  COLLEGE  EMPLOYEES.  AND 
PUBLIC  SCHOOL  EMPLOYEES. 

The  General  Assembly  of  North  Carolina  enacts:        '■' '         ••'■ 

Section  1.      Article  23  of  Chapter  115C  of  the  North  Carolina 
General  Statutes  is  amended  by  adding  a  new  section  to  read: 
"  §  / 1 5C-441 . 1 .    Dependent  Care  Assistance  Program. 

The  State  Board  of  Education  is  authorized  to  provide  eligible 
employees  of  local  school  administrative  units  a  program  of  dependent 
care  assistance  as  available  under  Section  129  and  related  sections  of 
the  Internal  Revenue  Code  of  1986,  as  amended.  The  State  Board 
may  authorize  local  school  administrative  units  to  enter  into  annual 
agreements  with  employees  who  elect  to  participate  in  the  program  to 
provide  for  a  reduction  in  salary.  Should  the  State  Board  decide  to 
contract  with  a  third  party  to  administer  the  terms  and  conditions  of  a 
program  of  dependent  care  assistance,  it  may  select  a  contractor  only 
upon  a  thorough  and  completely  competitive  procurement  process." 

Sec.  2.     Article  2  of  Chapter   II5D  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  /  15D-25. 1 .     Dependent  care  assistance  program. 

The  State  Board  of  Community  Colleges  is  authorized  to  provide 
eligible  employees  of  constituent  institutions  a  program  of  dependent 
care  assistance  as  available  under  Section  129  and  related  sections  of 
the  Internal  Revenue  Code  of  1986,  as  amended.  The  State  Board 
may  authorize  constituent  institutions  to  enter  into  annual  agreements 
with  employees  who  elect  to  participate  in  the  program  to  provide  for  a 
reduction  in  salary.  Should  the  State  Board  decide  to  contract  with  a 
third  party  to  administer  the  terms  and  conditions  of  a  program  of 
dependent  care  assistance,  it  may  select  a  contractor  only  upon  a 
thorough  and  completely  competitive  procurement  process." 
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Sec.  3.     Article    1    of  Chapter    116   of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 
"  §  116-17. 1 .     Dependent  care  assistance  program. 

The  Board  of  Governors  of  The  University  of  North  Carolina  is 
authorized  to  provide  eligible  employees  of  constituent  institutions  a 
program  of  dependent  care  assistance  as  available  under  Section  129 
and  related  sections  of  the  Internal  Revenue  Code  of  1986,  as 
amended.  The  Board  of  Governors  may  authorize  constituent 
institutions  to  enter  into  annual  agreements  with  employees  who  elect 
to  participate  in  the  program  to  provide  for  a  reduction  in  salary- 
Should  the  Board  of  Governors  decide  to  contract  with  a  third  party  to 
administer  the  terms  and  conditions  of  a  program  of  dependent  care 
assistance,  it  may  select  a  contractor  only  upon  a  thorough  and 
completely  competitive  procurement  process." 

Sec.  4.  G.S.  143-34.1  reads  as  rewritten: 
"§  143-34.1.  Payrolls  submitted  to  the  Director  of  the  Budget;  approval 
of  payment  of  vouchers;  payment  of  required  employer  salaiy-related 
contributions  for  retirement  benefits,  death  benefits,  disability  salaiy 
continuation  and  Social  Security;  support  of  hospital  and  medical 
insurance  programs  for  retired  members  of  certain  associations, 
organizations,  boards,  etc. ;  dependent  care  assistance  program. 

All  payrolls  of  all  departments,  institutions,  and  agencies  of  the 
State  government  shall,  prior  to  the  issuance  of  vouchers  in  payment 
therefor,  be  submitted  to  the  Director  of  the  Budget,  who  shall  check 
the  same  against  the  appropriations  to  such  departments,  institutions 
and  agencies  for  such  purposes,  and  if  found  to  be  within  said 
appropriations,  he  shall  approve  the  same  and  return  one  to  the 
department,  institution  or  agency  submitting  same  and  transmit  one 
copy  to  the  State  Controller,  and  no  voucher  in  payment  of  said 
payroll  or  any  item  thereon  shall  be  honored  or  paid  except  and  to  the 
extent  that  the  same  has  been  approved  by  the  Director  of  the  Budget. 

Required  employer  salary-related  contributions  for  retirement 
benefits,  death  benefits,  disability  salary  continuation  and  Social 
Security  for  employees  whose  salaries  are  paid  from  general  fund  or 
highway  fund  revenues,  or  from  department,  office,  institutional  or 
agency  receipts,  or  from  nonstate  funds,  shall  be  paid  from  the  same 
source  as  the  source  of  the  employees'  salaries.  In  those  instances  in 
which  an  employee's  salary  is  paid  in  part  from  the  general  fund,  or 
the  highway  fund,  and  in  part  from  the  department,  office, 
institutional  or  agency  receipts,  or  from  nonstate  funds,  the  required 
salary-related  contributions  shall  be  paid  from  the  general  fund,  or  the 
highway  fund,  only  to  the  extent  of  the  proportionate  part  paid  from 
the  general  fund,  or  highway  fund,  in  support  of  the  salary  of  such 
employee,     and     the     remainder     of    the     employer's     contribution 
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requirements  shall  be  paid  from  the  same  source  which  supplies  the 
remainder  of  such  employee's  salary.  The  requirements  of  this 
section  as  to  the  source  of  payment  are  also  applicable  to  payments  on 
behalf  of  the  employee  for  hospital-medical  insurance,  longevity 
payments,  salary  increments,  and  legislative  salary  increases.  The 
State  Controller  shall  approve  the  method  of  payment  by  State 
departments,  offices,  institutions  and  agencies  for  employer 
salary-related  requirements  of  this  section,  and  determine  the 
applicability  of  the  section  to  an  employer's  salary-related  contribution 
or  payment  in  behalf  of  an  employee. 

The  Director  of  the  Budget  is  authorized  to  provide  eligible  officers 
and  employees  of  State  departments,  institutions,  and  agencies  not 
covered  by  the  provisions  of  G.S.  116-17.1  a  program  of  dependent 
care  assistance  as  available  under  Section  129  and  related  sections  of 
the  Internal  Revenue  Code  of  1986.  as  amended.  The  Director  of  the 
Budget  may  authorize  State  departments,  institutions,  and  agencies  to 
enter  into  annual  agreements  with  employees  who  elect  to  participate 
in  the  program  to  provide  for  a  reduction  in  salary.  Should  the 
Director  decide  to  contract  with  a  third  party  to  administer  the  terms 
and  conditions  of  a  program  of  dependent  care  assistance,  he  may 
select  a  contractor  only  upon  a  thorough  and  completely  competitive 
procurement  process." 

Sec.  5.     This  act  shall  become  effective  January  1,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989. 

H.B.  1243  '  CHAPTER  459  ;.  ^     r  .  v      .- 

AN    ACT    TO    PROVIDE    THAT    CERTAIN    LENDERS    ACCEPT 
INSURANCE  BINDERS  AT  LOAN  CLOSINGS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  58  is  amended  by  adding  a  new  section  to 
read: 
"  §  58-51 .6.  Temporary  contracts  of  insurance  permitted. 

A  lender  engaged  in  making  or  servicing  real  estate  mortgage  or 
deed  of  trust  loans  on  one  to  four  family  residences  shall  accept  as 
evidence  of  insurance  a  temporary  written  contract  of  insurance 
meeting  the  requirements  of  G.S.  58-177(4)  and  issued  by  any  duly 
licensed  insurance  agent,  broker,  or  insurance  company. 

Nothing  herein  prohibits  the  lender  from  refusing  to  accept  a  binder 
or  from  disapproving  such  insurer  or  agent  provided  such  refusal  or 
disapproval  is  reasonable. 

Such  lender  need  not  accept  a  binder  unless  such  binder:         :>.''.■•'' "^ 
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(1)  Includes: 

a.    The  name  and  address  of  the  insured: 
,  bl    The  name  and  address  of  the  mortgagee;  . 

.,,'  ■'        c.    A  description  of  the  insured  collateral; 

d^    A  provision  that  it  may  not  be  cancelled  within  a  term  of 

~    the  binder  except  upon    10  days'   written  notice  to  the 
mortgagee;  and 

e.    The  amount  of  insurance  bound.      .     ; 

(2)  Is  accompanied  by  a  paid  receipt  for  one  year's  premium, 
except  in  the  case  of  the  renewal  of  a  policy  subsequent  to 
the  closing  of  a  loan;  and 

(3)  Includes  an  undertaking  of  agent  to  use  his  best  efforts  to 
have  the  insurance  company  issue  a  policy. 

The  Department  of  Insurance  may  require  binders  to  contain  any 
additional  information  to  permit  the  binders  to  comply  with  the 
reasonable  requirements  of  the  Federal  National  Mortgage 
Association,  Government  National  Mortgage  Association,  or  Federal 
Home  Loan  Mortgage  Corporation  for  purchase  of  mortgage  loans." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989.  ' 

H.B.  1262  CHAPTER  460 

AN  ACT  TO  DIRECT  THE  NORTH  CAROLINA  DEPARTMENT 
OF  TRANSPORTATION  TO  REPORT  TO  THE  1990  SESSION 
OF  THE  GENERAL  ASSEMBLY  RECOMMENDATIONS  FOR 
REGULATING  OUTDOOR  ADVERTISING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Department  of  Transportation  shall  submit  a 
report  to  the  General  Assembly  on  or  before  the  first  day  of  the  1990 
Session  including  a  review  of  the  Outdoor  Advertising  Control  Act 
(G.S.  136-126,  et  seq..)  with  any  recommended  legislation  that  the 
Department  of  Transportation  deems  necessary  for  its  Outdoor 
Advertising  Control  Program.  Notwithstanding  any  other  provision  of 
law,  the  recommended  legislation  shall  be  eligible  for  consideration  by 
the  General  Assembly  during  the  1990  Session. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989. 
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H.B.  1268  CHAPTER  461  :-'"^!; ' '^L    '  '  :    ._ 

AN  ACT  TO  PROVIDE  FOR  PRO  SE  REPRESENTATION  BY  A 
VICTIM  OF  DOMESTIC  VIOLENCE  AND  TO  PROVIDE 
FORMS  TO  FACILITATE  PRO  SE  REPRESENTATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  50B-2  reads  as  rewritten: 
"  §    50B-2.    Institution    of  civil   action;    motion    for   emergency   relief; 
temporaiy  orders. 

(a)  Any  person  residing  in  this  State  may  seek  relief  under  this 
Chapter  by  filing  a  civil  action  or  by  filing  a  motion  in  any  existing 
action  filed  under  Chapter  50  of  the  General  Statutes  alleging  acts  of 
domestic  violence  against  himself  or  herself  or  a  minor  child  who 
resides  with  or  is  in  the  custody  of  such  person.  Any  aggrieved  party 
entitled  to  relief  under  this  Chapter  may  file  a  civil  action  and  proceed 
pro  se,  without  the  assistance  of  legal  counsel.  The  district  court 
division  of  the  General  Court  of  Justice  shall  have  original  jurisdiction 
over  actions  instituted  under  this  Chapter. 

(b)  Emergency  relief.  -  A  party  may  move  the  court  for 
emergency  relief  if  he  or  she  believes  there  is  a  danger  of  serious  and 
immediate  injury  to  himself  or  herself  or  a  minor  child.  A  hearing  on 
a  motion  for  emergency  relief,  where  no  ex  parte  order  is  entered, 
shall  be  held  after  five  days'  notice  of  the  hearing  to  the  other  party  or 
after  five  days  from  the  date  of  service  of  process  on  the  other  party, 
whichever  occurs  first,  provided,  however,  that  no  hearing  shall  be 
required  if  the  service  of  process  is  not  completed  on  the  other  party. 
If  the  party  is  proceeding  pro  se  and  does  not  request  an  ex  pane 
hearing,  the  clerk  shall  set  a  date  for  hearing  and  issue  a  notice  of 
hearing  within  the  time  periods  provided  in  this  subsection,  and  shall 
effect  service  of  the  summons,  complaint,  notice,  and  other  papers 
through  the  appropriate  law  enforcement  agency  where  the  defendant 
is  to  be  served,  upon  payment  of  the  required  service  fees. 

(c)  Ex  parte  orders.  —  Prior  to  the  hearing,  if  it  clearly  appears  to 
the  court  from  specific  facts  shown,  that  there  is  a  danger  of  acts  of 
domestic  violence  against  the  aggrieved  party  or  a  minor  child,  the 
court  may  enter  such  orders  as  it  deems  necessary  to  protect  the 
aggrieved  party  or  minor  children  from  such  acts  provided,  however, 
that  a  temporary  order  for  custody  ex  parte  and  prior  to  service  of 
process  and  notice  shall  not  be  entered  unless  the  court  finds  that  the 
child  is  exposed  to  a  substantial  risk  of  bodily  injury  or  sexual  abuse. 
Upon  the  issuance  of  an  ex  parte  order  under  this  subsection,  a 
hearing  shall  be  held  within  10  days  from  the  date  of  issuance  of  the 
order  or  within  seven  days  from  the  date  of  service  of  process  on  the 

1068 


Session  Laws  -  1989  CHAPTER  461 

other  party,  whichever  occurs  later.  If  an  aggrieved  party  acting  pro  se 
requests  e.x  pane  relief,  the  Clerk  of  Superior  Court  shall  schedule  an 
ex  pane  hearing  with  the  district  court  division  of  the  General  Court  of 
Justice  within  72  hours  of  the  filing  for  said  relief,  or  by  the  end  of 
the  next  day  on  which  the  district  court  is  in  session  in  the  county  in 
which  the  action  was  filed,  whichever  shall  first  occur.  If  the  district 
court  is  not  in  session  in  said  county,  the  aggrieved  party  may  contact 
the  Clerk  of  Superior  Court  in  any  other  county  within  the  same 
judicial  district  who  shall  schedule  an  e.x  pane  hearing  with  the  district 
court  division  of  the  General  Court  of  Justice  by  the  end  of  the  next 
day  on  which  said  court  division  is  in  session  in  that  county.  Upon 
the  issuance  of  an  ex  pone  order  under  this  subsection,  if  the  party  is 
proceeding  pro  se.  the  Clerk  shall  set  a  date  for  hearing  and  issue  a 
notice  of  hearing  within  the  time  periods  provided  in  this  subsection, 
and  shall  effect  service  of  the  summons,  complaint,  notice,  order  and 
other  papers  through  the  appropriate  law  enforcement  agency  where 
the  defendant  is  to  be  served,  upon  payment  of  the  required  service 
fees. 

(d)  Pro  Se  Forms.  The  Clerk  of  Superior  Court  of  each  county 
shall  provide  to  pro  se  complainants  all  forms  which  are  necessary  or 
appropriate  to  enable  them  to  proceed  pro  se  pursuant  to  this  section." 

Sec.  2.  G.S.  50B-4(a)  reads  as  rewritten: 
"(a)  A  party  may  file  a  motion  for  contempt  for  violation  of  any 
order  entered  pursuant  to  this  Chapter.  Said  party  may  file  and 
proceed  with  such  motion  pro  se.  using  forms  provided  by  the  Clerk  of 
Superior  Court.  Upon  the  filing  pro  se  of  a  motion  for  contempt 
under  this  subsection,  the  clerk  shall  schedule  and  issue  notice  of  a 
show  cause  hearing  with  the  district  court  division  of  the  General 
Court  of  Justice  at  the  earliest  possible  date  pursuant  to  5A-23.  The 
Clerk  shall  effect  service  of  the  motion,  notice,  and  other  papers 
through  the  appropriate  law  enforcement  agency  where  the  defendant 
is  to  be  served,  upon  payment  of  the  required  service  fees." 

Sec.  3.  The  Administrative  Office  of  the  Courts  shall  develop, 
issue  and  distribute  to  the  Office  of  the  Clerk  of  Superior  Court  in 
each  county  of  the  State  by  January  1,  1990  all  forms  which  are 
necessary  or  appropriate  to  enable  the  Clerk  to  comply  with  G.S.  50B- 
2(d). 

Sec.  4.     This  act  shall  become  effective  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June.  1989. 
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H.B.  1274  ,     ;     ^  CHAPTER  462  i 

AN  ACT  TO  PROVIDE  THAT  THE  CRIMINAL  PENALTIES  FOR 
FAILURE  TO  RETURN  PROCESS  OR  MAKING  A  FALSE 
RETURN  APPLY  ONLY  TO  INDIVIDUALS  WHO 
PERSONALLY  COMMIT  INTENTIONAL  VIOLATIONS  AND 
TO  REPEAL  A  CIVIL  PENALTY  FOR  OFFICERS  WHO  FAIL 
OR  NEGLECT  TO  PERFORM  THEIR  DUTIES. 

The  General  Assembly  of  North  Carolina  enacts:  .      .  ■         :;''.: 

Section  1.      G.S.  14-242  reads  as  rewritten:  "  ^    ^       T" 'v 

"§  14-242.  Failing  to  return  process  or  making  false  return. 

If  any  sheriff,  constable  deputy,  or  other  officer,  whether  State  or 
municipal,  or  any  person  who  shall  presume  presumes  to  act  as  any 
such  officer,  not  being  by  law  authorized  so  to  do,  refuse  or  neglect 
willfully  refuses  to  return  any  precept,  notice  or  process,  to  him 
tendered  or  delivered,  which  it  is  his  duty  to  execute,  or  make 
willfully  makes  a  false  return  thereon,  he-  the  person  who  willfully 
refused  to  make  the  return  or  willfully  made  the  false  return  *lw4i 
forfeit  and  pay  to  anyone  who  will  sue  for  the  same  one  hundred 
dollars  ($100.00),  and    shall  moreover  be  guilty  of  a  misdemeanor." 

Sec.  2.     This  act  shall  become  effective  October  1,   1989,  and 
shall  apply  to  offenses  committed  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
26th  day  of  June,  1989. 

S.B.  339  CHAPTER  463  .  ;^ 

AN  ACT  TO  PROHIBIT  ROADSIDE  HUNTING  ON  CERTAIN 
STATE  ROADS  IN  CRAVEN  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  4  of  Chapter  305  of  the  1983  Session  Laws 
reads  as  rewritten: 

"Sec.  4.  It  is  unlawful  to  hunt,  take  or  kill  any  animal  or  bird  on, 
or  from  the  right-of-way  of  State  Secondary  Road  1004.  State 
Secondary  Road  1613.  and  State  Secondary  Road  16 M,  all  1004  in 
Craven  County." 

Sec.  2.     Section   1   of  Chapter  882  of  the   1985  Session  Laws 
reads  as  rewritten: 

"Section  1.  It  is  unlawful  to  hunt,  take  or  kill  any  animal  or  bird 
on.  or  from  the  right-of-way  of  State  Secondary  Road  1144.  State 
Secondary  Road  1611  and  State  Secondary  Road  1620.  all  1144  in 
Craven  County." 
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Sec.  3.  (a)  Unless  a  person  owns  or  possesses  a  leasehold 
interest  in  real  property  or  is  the  guest,  invitee,  or  permittee  of  a 
person  who  owns  or  possesses  such  a  leasehold  interest  in  real 
property  situated  on  either  side  of  the  road  or  highway,  it  is  unlawful 
to  do  any  of  the  following  from.  on.  or  across  the  right-of-way  of  State 
Secondary  Road  1611.  known  as  Truitt  Road,  State  Secondary  Road 
1613.  known  as  Mill  Pond  Road.  State  Secondary  Road  1614,  known 
as  Sand  Hill  Road.  State  Secondary  Road  1615,  known  as  St.  Delights 
Church  Road.  State  Secondary  Road  1617,  known  as  Shootly  Road, 
State  Secondary  Road  1619,  known  as  Gaskins  Road,  and  State 
Secondary  Road  1620.  known  as  both  Morgan  Swamp  Road  and 
Spring  Hope  Church  Road: 

(1)  To  hunt,  take  or  kill  any  wild  animal  or  wild  bird  with  the 
use  of  firearms;  or 

(2)  To  attempt  to  hunt.  take,  or  kill  any  wild  animal  or  wild  bird 
with  the  use  of  firearms:  or 

(3)  To  otherwise  shoot  or  discharge  any  type  of  firearm. 

(b)  It  is  [jrima  facie  evidence  of  a  violation  of  this  section  to 
possess  a  loaded  firearm  outside  of  a  vehicle,  during  the  season  for 
hunting  game  birds  or  game  animals  with  firearms,  on  the  roadway  or 
right-of-way  of  a  public  road  to  which  this  section  applies. 

Sec.  4.  To  the  extent  that  this  act  conflicts  with  Chapter  603  of 
the  1957  Session  Laws,  as  amended,  this  act  shall  prevail. 

Sec.  5.  Violation  of  this  act  is  a  misdemeanor  punishable  for  a 
first  conviction  by  a  fine  of  not  less  than  ten  dollars  ($10.00)  nor 
more  than  fifty  dollars  ($50.00)  or  by  imprisonment  not  to  exceed  30 
days,  and  punishable  for  a  second  or  subsequent  conviction  by  a  fine 
of  not  less  than  fifty  dollars  ($50.00)  nor  more  than  two  hundred 
dollars  ($200.00),  by  imprisonment  not  to  exceed  90  days,  or  both. 

Sec.  6.  This  act  is  enforceable  by  law  enforcement  officers  of 
the  Wildlife  Resources  Commissions,  by  sheriffs  and  deputy  sheriffs, 
and  by  peace  officers  with  general  subject  matter  jurisdiction. 

Sec.  7.     This  act  applies  only  to  Craven  County. 

Sec.  8.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

S.B.  526  CHAPTER  464 

AN  ACT  TO  REGULATE  THE  SALE  OF  FINE  PRINTS  AS 
RECOMMENDED  BY  THE  GENERAL  STATUTES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.      Chapter    25C    of    the    General    Statutes    reads    as 
rewritten: 

"CHAPTER  25C. 
"Artwork  on  Consignment.  Sales  of  Artwork. 
"Article  1. 
"Artwork  on  Consignment.         -      _.    ,•      , 
"§  25C-1.  Definitions. 

As  used  in  this  Chapter  Article  unless  the  context  clearly  requires 
otherwise: 

(1)  'Art  dealer'  means  an  individual,  partnership,  firm, 
association,  or  corporation  that  undertakes  to  sell  a  work  of 
fine  art  created  by  someone  else: 

(2)  'Artist"  means  the  creator  of  a  work  of  fine  art; 

(3)  'On  consignment"  means  delivered  to  an  art  dealer  for  the 
purpose  of  sale  or  exhibition,  or  both,  to  the  public  by  the 
art  dealer;  and 

(4)  'Work  of  fine  art'  means  an  original  art  work  that  is: 

a.  A  visual  rendition,  including  a  painting,  drawing, 
sculpture,    mosaic,  or  photograph;        ,  .,,... 

b.  A  work  of  calligraphy;  -^  -  

c.  A  work  of  graphic  art.  including  an  etching,  lithograph, 
:  offset  print,  or  silk  screen; 

d.  A  craft  work  in  materials,  including  clay,  textile,  fiber, 
wood,  metal,  plastic,  or  glass;  or 

e.  A  work  in  mixed  media,  including  a  collage  or  a  work 
consisting  of  any  combination  of  works  included  in  this 
subdivision. 

"  §    25C-2.    Interest   of  art   dealer   who  accepts   works   of  fine  art   on 
consignment. 

If  an  art  dealer  accepts  a  work  of  fine  art  on  a  fee.  commission,  or 
other  compensation  basis  on  consignment  from  the  artist; 

(1)  The  art  dealer  is.  with  respect  to  that  work  of  fine  art,  the 
bailee  of  the  artist; 

(2)  The  work  of  fine  art  is  bailment  property  in  which  the  art 
dealer  has  no  legal  or  equitable  interest  until  the  work  is 
sold  to  a  bona  fide  third  party;  and 

(3)  The  proceeds  of  the  sale  of  the  work  of  fine  art  are  bailment 
property  in  which  the  art  dealer  has  no  legal  or  equitable 
interest  until  the  amount  due  the  artist  from  the  sale,  minus 
the  agreed  commission,  is  paid. 

"  §   25C-3.    Status  of  worlcs  of  fine  art  subsequently  purcliased  by  art 
dealer  for  liis  own  account. 

Notwithstanding  the  subsequent  purchase  of  a  work  of  fine  art  by 
the  art  dealer  directly  or  indirectly  for  the  art  dealer's  own  account,  a 
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work  of  fine  art  that  is  bailment  property  when  initially  accepted  by 
the   art   dealer   remains   bailment   property    until   the   purchase   price 
minus  the  agreed  upon  commission,  is  paid  in  full  to  the  artist. 
"§  25C-4.   Creditors  of  art  dealer  may  not  reach  works  of  ftne  art  on 
consignment  witli  art  dealer. 

Property  that  is  bailment  property  under  this  Chapter  Article  is  not 
subject  to  the  claims,  liens,  or  security  interests  of  the  creditors  of  an 
art  dealer.  -     ■ 

"  §  25C-5.  Risk  of  loss:  insurable  interest. 

Nothing  in  this  Chapter  Article  shall  affect  any  provision  of  law 
pertaining  to  the  risk  of  loss  between  or  among  the  parties  to  a 
consignment  agreement  under  this  Chapter  Article  or  pertaining  to  the 
insurable  interest  of  any  such  party. 

"Article  2. 
"Sale  of  Prints.         "^^   ;/:  i 

"§  25C-I0.    Definitions.  ;"  '. 

As  used  in  this  Article,  the  term: 

(a)  'Artist'  means  any  person  who  created  or  who  conceived  of  and 
approved: 

(1)  The  master  image  of  a  work  of  art  for  a  print,  including  but 
not  limited  to  a  photograph  or  a  negative:  or 

(2)  The  master  image  of  a  work  of  art  which  served  as  the 
model  for  a  print. 

(b)  'Art  dealer'  means  a  person: 

(1)  Who  is  in  the  business  of  dealing  in  prints  to  which  this 
Article  applies;  or 

(2)  Who  holds  himself  out  as  having  knowledge  or  skills 
particular  to  prints  to  which  this  Article  applies;  or 

(3)  Who  employs  an  agent  or  other  intermediary  who  holds 
himself  out  as  having  knowledge  or  skills  particular  to  prints 
to  which  this  Article  applies;  or 

(4)  Who  is  a  professional  auctioneer  who  sells  prints  to  which 
this  Article  applies,  at  auctions. 

(c)  Tine  print'  means  a  printed  image  on  paper  or  any  other 
suitable  substance  which  is  based  on  an  artist's  master  image  and  has 
been  taken  off  a  plate  by  printing,  stamping,  casting,  or  any  other 
process  commonly  used  in  the  graphic  arts,  and  includes  but  is  not 
limited  to  engraving,  etching,  woodcut,  lithograph,  or  serigraph,  or  a 
print  developed  or  created  from  a  negative  when  such  negative  is  itself 
an  original  work  of  art. 

(d)  'Person'  means  an  individual,  partnership,  corporation, 
association.  Joint  venture,  or  any  other  legal  or  commercial  entity. 

(e)  'Plate'  means  a  plate,  stone,  block,  or  other  material  used  to 
create  a  fine  print  or  from  which  a  fine  print  is  taken. 
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(0  Trint'  means  a  fine  print  or  reproduction  as  defined  in  this 
Article. 

(g)  Thotograph'  means  the  image  produced  upon  a  photosensitive 
surface  by  the  chemical  action  of  light. 

(h)  'Negative'  means  any  negative  image,  photographic  plate,  slide, 
or  other  material  created  by  the  artist  and  used  for  the  purpose  of 
creating  the  print. 

(i)  'Reproduction'  means  a  copy  of  a  fine  print  or  other  v>/ork  of  art 
made  by  a  commercial  mechanical  process  which  does  not  require  the 
use  of  an  original  plate  or  an  original  negative. 

(j)  'Signed  print'  means  a  finished  fine  print  autographed  by  the 
artist  and  not  by  mechanical  means  of  reproduction,  whether  or  not  it 
was  signed  or  unsigned  in  the  plate. 

(k)     Work  of  art'  means  an  original  art  work  that  is: 

(1)  A  visual  rendition,  including  a  painting,  drawing,  sculpture, 
mosaic,  or  photograph: 

(2)  A  work  of  calligraphy; 

(3)  A  work  of  graphic  art,  including  but  not  limited  to  a  fine 
jprint; 

(4)  A  craft  work  in  materials,  including  clay,  textile,  fiber, 
wood,  metal,  plastic,  or  glass:  or 

(5)  A  work  in  mixed  media,  including  a  collage  or  a  work 
consisting  of  any  combination  of  works  included  in  this 
subdivision.  ..      ^ 

"  §  25C-1 1 .    General  prohibilioits.     "  ' 

(a)  An  art  dealer  may  not  publish  in  or  distribute  in.  into  or  from, 
this  State  any  catalog,  prospectus,  circular,  advertisement  or  other 
publication  which  solicits  a  direct  sale,  by  inviting  transmittal  of 
payment  for  a  specific  print  not  exempt  under  G.S.  25C-16,  unless  it 
clearly  sets  forth,  in  close  physical  proximity  to  the  place  in  such 
publication  describing  the  print,  all  information  required  by  G.S.  25C- 
14.  This  requirement  does  not  apply  to  general  written  material  or 
advertising  that  does  not  solicit  such  a  direct  sale. 

(b)  An  art  dealer  may  not  sell  or  invite  offers  to  buy  any  print  not 
exempt  under  G.S.  25C-16,  either  at  retail  or  wholesale,  unless  the 
art  dealer  clearly  and  conspicuously  discloses  in  writing  to  prospective 
purchasers,  all  information  required  by  G.S.  25C-14.  At  public  or 
private  auction,  an  art  dealer  may  not  invite  offers  to  buy  any  non- 
exempt  print  unless  the  art  dealer  clearly  and  conspicuously  discloses 
in  writing  such  required  information  to  prospective  bidders  before  any 
offer  is  made  and  until  an  offer  is  accepted. 

"  §  25C-1 2.    Sale  by  artist:  consif^nnwiiis. 

(a)  The  disclosure  requirements  of  this  Article  do  not  apply  to  a 
sale  of  a  print  by  the  artist  who  produced  the  print,  directly  to  a 
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purchaser,  without  the  intervention  of  a  wholesale  or  retail  merchant, 
unless  the  artist  is  an  art  dealer  within  the  definition  of  G.S.  25C- 
10(b)(1)  or  unless  the  artist  consigns  a  print  of  his  own  creation. 

(b)    An  artist  or  art  dealer  who  consigns  a  print  to  an  art  dealer  for 
the  purpose  of  effecting  a  sale  of  such  print  shall  have  no  liability  to  a 
purchaser  under  this  Article  if  such  consignor,  as  to  the  consignee, 
has  complied  with  the  disclosure  requirements  of  this  Article. 
"^25C-I3.    Warramies. 

(a)  Whenever  an  art  dealer  discloses  information  as  required  by 
G.S.  25C-11.  such  information  shall  be  a  part  of  the  basis  of  the 
bargain  and  shall  create  express  warranties  as  to  the  information  so 
provided. 

(b)  When  information  is  not  disclosed  as  required  by  G.S.  25C-li, 
such  nondisclosure  shall  constitute  an  express  warranty  that  such 
information  is  not  required  to  be  disclosed. 

(c)  Evidence  of  a  warranty  made  in  accordance  with  this  Article 
shall  be  prima  facie  evidence  of  reliance  upon  the  warranty. 

"§  25C-I4.    Disclosure  requirements.  -     ■/' 

(a)  An  art  dealer  who  sells  or  offers  to  sell  a  print  not  exempt 
under  G.S.  25C-16.  shall  disclose  the  following  information  in  a 
writing  to  the  prospective  purchaser: 

(1)  The  name  of  the  artist: 

(2)  The  year  the  plate  or  negative  was  created:  ' 

(3)  The  year  when  the  print  was  printed  or  created: 

(4)  The  process  used  to  create  the  master  image; 

(5)  The  process  used  to  create  the  print;  ' 

(6)  Whether  the  print  is  part  of  a  limited  edition. 

(b)  If  the  print  or  its  plate  or  negative  is  a  mechanical, 
photomechanical  or  photographic  copy  or  reproduction  of  a  master 
image  previously  created  or  produced  in  another  medium,  this 
information  shall  be  disclosed  as  part  of  the  disclosure  required  by 
subsection  (a)  of  this  section. 

(c)  If  the  print  is  represented  to  be  part  of  a  limited  edition,  the 
disclosure  required  by  subsections  (a)  and  (b)  of  this  section  shall 
further  state: 

(1)  The  authorized  maximum  number  of  numbered  or  signed 
prints,  or  both,  in  the  edition: 

(2)  The  authorized  maximum  number  of  unnumbered  or 
unsigned  prints,  or  both,  in  the  edition; 

(3)  Any  authorized  maximum  number  of  artist's,  publisher's, 
printer's,  or  other  proofs,  exclusive  of  trial  proofs,  outside 
the  regular  edition: 

(4)  The  total  number  of  prints,  either  numbered  or 
unnumbered,  in  the  edition: 

1075 


CHAPTER  464  Session  Laws  -  1989 

(5)  Whether  the  plate  or  negative  has  been  destroyed,  effaced, 
altered,  defaced,  or  cancelled  after  the  current  edition; 

(6)  If  there  were  any  prior  plates  or  negatives  of  the  same 
master  image,  the  total  number  of  plates  or  negatives  and  a 
designation  of  the  plate  or  negative  from  which  the  print  was 
taken; 

(7)  If  there  were  any  prior  or  later  editions  from  the  same  plate 
or  negative,  the  series  number  of  the  edition  of  which  the 
print  is  a  part,  and  the  aggregate  size  of  all  other  editions; 

(8)  Whether  the  print  was  published  as  a  book  illustration  or  in 
a  magazine  article; 

(9)  Whether  the  edition  is  a  posthumous  edition  or  a  restrike, 
and,  if  it  is.  whether  the  plate  has  been  reworked; 

(10)  The  name  of  any  workshop  where  the  edition  was  printed; 
and 

(1 1)  Whether  the  print  has  been  printed  on  acid-free  paper. 

(d)  Whenever  an  art  dealer  disclaims  knowledge  as  to  a  particular 
item  about  which  information  is  required,  such  disclaimer  shall  be 
clearly  and  conspicuously  stated  in  unqualified  terms  as  to  each  of 
those  items  of  information  required  by  this  section  and  shall  be 
contained  in  writing  in  the  physical  context  of  other  language  setting 
forth  the  required  information  to  be  disclosed  under  this  section. 
"  §  25C-15.    Rights  and  liabilities  not  inclusive. 

(a)  An  art  dealer  who  sells  a  print  in  violation  of  this  Article  shall 
be  liable  to  the  purchaser  of  the  print;  the  purchaser  shall  be  entitled 
to  recover  of  the  art  dealer  the  consideration  paid  by  the  purchaser  for 
the  print,  with  interest  at  the  legal  rate  thereon,  upon  the  tender  of  the 
print  in  substantially  the  same  condition  in  which  it  was  received  by 
the  purchaser. 

(b)  If  an  art  dealer  liable  to  a  purchaser  under  the  provisions  of 
subsection  (a)  of  this  section  wrongfully  refuses  to  repay  the 
purchaser's  consideration  as  specified  therein,  the  purchaser  who 
prevails  in  a  civil  action  to  recover  such  consideration  may  also 
recover  all  expenses  incurred  in  connection  with  the  action,  including 
a  reasonable  attorney's  fee. 

(c)  A  willful  violation  of  this  Article  shall  constitute  a  prima  facie 
violation  of  G.S.  75- 1.1. 

(d)  The    rights   and    liabilities    created    by   this   Article   shall    be 
construed  to  be  in  addition  to  and  not  in  substitution,  exclusion,  or 
displacement  of  other  rights  and  liabilities  provided  by  law. 
"%25C-16.    Exemptions. 

(a)  This  Article  shall  not  apply  to  any  piint  when  offered  for  sale 
or  sold  at  wholesale  or  retail  for  one  hundred  dollars  ($100.00)  or 
less,  exclusive  of  the  value  of  any  frame.  ■.■:    . 
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(b)  This  Article  shall  not  apply  to  any  print  described  clearly  and 
conspicuously  in  writing  by  the  seller  as  a  'reproduction  and  not  a 
fine  print',  unless  the  print  is  said  or  represented  to  be  one  in  a 
limited  edition,  an  edition  of  numbered  or  signed  prints,  or  any 
combination  thereof. 

(c)  This  Article  shall  not  apply  to  the  sale  of  any  print  sold  before 
January  1.  1990." 

Sec.  2.     This  act  shall  become  effective  January  1.  1990. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

S.B.  538  CHAPTER  465 

AN    ACT    TO    AUTHORIZE    THE    TOWN    OF    CARTHAGE    TO 
ANNEX  CERTAIN  DESCRIBED  TOWN-OWNED  PROPERTY. 

The  General  Assembly  of  North  Carolina  cnacis: 

Section  1.  (a)  The  Town  of  Carthage  may.  in  accordance  with 
G.S.  160A-58.7.  annex  any  or  all  of  the  following  described  territory 
in  Moore  County,  notwithstanding  the  requirements  of  the  second 
sentence  of  that  section: 

PARCEL  ONE:  Lying  on  both  sides  of  the  South  Prong  of  Little 
River,  also  known  as  Nick's  Creek,  and  beginning  at  a  survey  stake 
1206.73  feet  N.  9-17  E.  from  a  stake  and  concrete  monument,  two 
pine  pointers,  on  the  crest  of  a  hill  on  the  south  side  of  the  river, 
known  as  N.  A.  Ray's  corner,  and  being  now  in  Meyer's  line,  also 
Alex  Everett's  and  Felix  Baker's  common  corner;  thence  S.  72-53  W. 
61.77  feet  to  a  survey  stake,  this  and  all  subsequently  described 
corners  being  marked  by  survey  stakes:  thence  S.  76-03  W.  64.47 
feet;  thence  S.  63-18-30  W.  176.86  feet;  thence  S.  67-55-30  W. 
126.12  feet;  thence  S.  43-34  W.  64.62  feet;  thence  S.  6-04  E.  161.53 
feet;  thence  S.  17-43-30  W.  102.57  feet;  thence  S.  51-16  W.  132.55 
feet;  thence  S.  71-49  W.  126.44  feet;  thence  S.  57-45  W.  89.92  feet; 
thence  N.  62-24-30  W.  137.16  feet;  thence  N.  27-16-30-W.  106.19 
feet;  thence  N.  52-38  W.  48.14  feet;  thence  S.  41-15-30  W.  67.31 
feet;  thence  S.  74-21  W.  132.54  feet;  thence  N.  83-59  W.  73.14  feet; 
thence  N.  73-51-30  W.  92.66  feet;  thence  S.  88-53-30  W.  107.46 
feet;  thence  S.  73-02  W.  77.19  feet;  thence  S.  62-18  W.  143.86  feet; 
thence  S.  52-47  W.  205.53  feet;  thence  S.  59-40  W.  116.68  feet; 
thence  S.  51-16  W.  77.38  feet;  thence  S.  74-12  W.  105.39  feet; 
thence  S.  88-54-30  W.  122.86  feet:  thence  S.  69-33  W.  140.25  feet; 
to  a  stake  in  Felix  Baker's  west  line  located  N.  9-41  E.  171.15  feet 
from  his  S.  W.  corner,  which  corner  is  marked  by  a  concrete 
monument;  thence  N.  9-41  E.  803.92  feet  to  a  survey  stake  located  S. 
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9-41  W.    1317.25  feet  from  an  iron  stake  marking  Felix  Baker's  N. 
W.  corner,  also  Fred  Fields  corner;  thence  S.  70-04  E.  111.35  feet 
thence  N.    81-14  E.    38.88   feet;   thence  N.   40-39  E.    118.70  feet 
thence  N.  49-40-30  E.  79.97  feet;  thence  N.  35-38  E.   89.94  feet 
thence  S.  85-50  E.   118.65  feet;  thence  N.  56-31-30  E.   137.41  feet 
thence  N.  69-52-30  E.   171.46  feet;  thence  N.  68-40  E.   116.83  feet 
thence  N.   62-17   E.    128.10  feet;   thence  S.   77-18  E.    172.74  feet 
thence  S.  82-00  E.  59.47  feet;  thence  n.  60-14  E.  89.58  feet;  thence 
N.  74-52-30  E.  99.32  feet;  thence  N.  30-52-30  E.  78.86  feet;  thence 
N.  21-49-30  E.  94.13  feet;  thence  N.   14-09  E.    118.95  feet;  thence 
N.  27-56-30  E.  186.99  feet;  thence  N.  61-41  E.  152.04  feet;  thence 
N.  55-56  E.  182.11  feet;  thence  N.  65-34-30  E.   163.01  feet;  thence 
N.  83-42-30  E.   182.76  feet;  thence  N.  87-28-30  E.  171.07  feet  to  a 
stake  in  Bessie  Chandler  Clarks  line;  thence  as  her  line  and  the  line 
of  the  Town  of  Carthage  S.   10-04  W.  728.47  feet  to  Alex  Everett's 
corner,  a  lightwood  knot  and  survey  stake;  thence  as  Alex  Everett's 
line  S.  9-17  W.  314.19  feet  to  the  beginning,  containing  in  all  47.57 
acres,  more  or  less,  and  being  a  part  of  the  FIRST  TRACT  deeded  by 
J.  E.  Napier  and  his  wife.  Ida  Mae  Napier,  to  Felix  Baker  by  deed 
dated  1 1  January  1960,  and  recorded  in  Deed  Book  235.  Page  247,  of 
the  Registry  of  Moore  County,  North  Carolina. 

Being  the  same  tract  of  land  described  in  a  deed  dated  August  6.  1965 
from  Felix  Baker  and  Mac  D.  Baker,  his  wife,  to  the  Town  of 
Carthage,  duly  recorded  in  Book  282.  Page  633,  Office  of  the 
Register  of  Deeds  for  Moore  County. 

PARCEL  TWO;  BEGINNING  at  a  stake,  a  common  corner  of  tract 
(known  as  Chandler  pond  tract)  now  owned  by  the  Town  of  Carthage 
and  a  tract  of  McCaskill  land  (containing  165  acres,  more  or  less 
minus  exceptions,  described  in  deed  of  trust  dated  October  20.  1962 
recorded  in  Book  164,  Page  381,  Office  of  Register  of  Deeds  of 
Moore  County,  running  thence  S.  41  deg.  23  min.  09  sec.  E.  496.95 
feet;  S.  35  deg.  32  min.  55  sec.  E.  393.88  feet;  thence  S.  64  deg.  17 
min.  53  sec.  E.  229.69  feet  to  a  stake;  N.  33  deg.  23  min.  31  sec.  E. 
23.60  feet  to  center  of  Carthage-Southern  Pines  Highway;  thence  with 
the  center  of  that  highway  N.  51  deg.  21  min.  W.  79.62  feet;  thence 
along  the  center  of  said  highway  N.  94  deg.  03  min.  W.  199.33  feet; 
N.  40  deg.  02  min.  W.  197.53  feet;  N.  30  deg.  09  min.  W.  197.59 
feet;  N.  23  deg.  40  min.  W.  198.41  feet;  N.  18  deg.  04  min.  W. 
201.57  feet  to  a  stake  in  center  of  said  highway;  S.  62  deg.  25  min. 
13  sec.  W.  along  the  center  of  a  dirt  drive  221.6  feet  to  the 
beginning.  This  being  and  comprising  all  the  land  of  the  aforesaid 
McCaskill  tract  owned  by  Charles  R.  Sullivan  and  wife,  Lessie 
Sullivan,  lying  west  of  Carthage-Southern  Pines  Highway  and  adjacent 
to  the   "Chandler  Pond  Tract"   owned   by  the  Town  of  Carthage  as 
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shown  on  map  entitled  "Water  Improvements  -  Town  of  Carthage, 
Moore  County.  North  Carolina.  Job  No.  4898.  Moore.  Gardner  and 
Associates.  Inc..  Engineers". 

Being  the  same  tract  of  land  conveyed  in  a  deed  dated  October  6, 
1964  from  Charles  R.  Sullivan  and  wife.  Lessie  Sullivan  to  the  town 
of  Carthage,  duly  recorded  in  Deed  Book  277.  Page  314.  Office  of  the 
Register  of  Deeds  for  Moore  County. 

PARCEL  THREE:  Beginning  at  a  stake  in  the  graded  road  on  the 
south  side  of  Little  River,  about  two  hundred  yards  from  the  power 
plant.  George  Garner's  corner  of  25  acres,  having  2  pine  pointers, 
running  on  the  graded  road  N.  68  W.  3.50  chains:  thence  N.  38  W. 
6.00  chains  to  a  stake;  thence  N.  44  1/3  W.  6.40  chains,  crossing  the 
river  to  a  stake,  a  corner  of  the  J.  W.  McCaskill  land;  thence  S.  58 
W.  6.45  chains  to  a  stake;  thence  S.  21  W.  2.00  chains  to  a  stake. 
Pine  pointers.  L.  C.  McLeod's  corner;  thence  on  McLeod's  line  S. 
35  W.  40.90  chains  to  a  stake  in  the  pond.  L.  C.  McLeods  and  J.  L. 
Currie's  corner;  thence  on  Currie's  line  S.  60  W.  4.20  chains  to  a 
stake;  thence  S.  I  W.  2.00  chains  to  a  stake;  thence  S.  72  1/2  W. 
3.50  chains  to  a  stake;  thence  S.  25  E.  4.50  chains  to  a  stake,  2 
dogwoods;  thence  N.  81  W.  6.00  chains  to  a  stake;  thence  5.  62  W. 
6.40  chains  to  a  stake;  thence  S.  43  W.  8.00  chains  to  a  stake;  thence 
N.  80  W  6.25  chains  to  a  stake;  thence  N.  54  W.  6.50  chains  to  a 
stake  in  D.  N.  McDonalds  line;  thence  on  his  line  S.  7  W.  11.10 
chains  to  a  stake,  poplar  and  gum  pointers  on  the  south  side  of  the 
river  in  McDonald's  line;  thence  S.  74  E.  25.00  chains  to  a  stake,  a 
post  oak,  pine  and  red  oak  pointers;  thence  N.  61  E.  17.00  chains  to 
a  stake,  Alex  Everett's  corner;  thence  N.  7  W.  4.10  chains  to  a  stake; 
thence  N.  40  E.  1.50  chains  to  a  stake;  thence  N.  72  E.  3.45  chains 
to  a  stake;  thence  N.  15  E.  3.80  chains  to  a  stake;  thence  N.  47  1/2 
E.  5.00  chains  to  a  stake;  thence  N.  34  E.  6.50  chains  to  a  stake; 
thence  N.  9  E.  6.50  chains  to  a  stake;  thence  N.  33  E.  6  chains  to  a 
stake;  thence  N.  59  E.  3.50  chains  to  a  stake;  thence  N.  66  1/2  E. 
7.50  chains  to  a  stake;  thence  N.  3  W.  2.50  chains  to  a  stake,  3  pine 
pointers;  thence  S.  77  1/2  E.  4.45  chains  to  a  pine,  a  maple  and 
black  gum  pointers;  thence  N.  64  1/2  E.  11.60  chains  to  a  stake  by  a 
ditch,  gum  pointers;  thence  S.  24  E.  5.00  chains  up  the  branch  to  a 
stake,  holly  and  poplar  pointers;  thence  N.  65  E.  1.00  chains, 
crossing  the  branch  to  a  stake;  thence  N.  24  W.  5.95  chains  to  a 
stake  in  a  saw  dust  pile;  thence  N.  21  1/2  E  3.78  chains  to  the  first 
station,  containing  88  acres,  more  or  less. 

Being  the  same  tract  of  land  described  as  First  Tract  in  a  deed  dated 
October  11.  1962  and  duly  recorded  in  Deed  Book  259.  Page  17. 
Office  of  the  Register  of  Deeds  for  Moore  County. 
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(b)  The  above  described  three  parcels  of  land  shall  be  surveyed 
by  a  registered  land  surveyor  to  be  selected  by  the  Town  of  Carthage. 
The  surveyor  so  selected  shall  designate  all  of  the  owners  of  lands 
adjacent  to  the  three  combined  parcels  and  the  description  provided  by 
the  surveyor  so  selected  shall  be  used  in  any  annexation  proceedings 
instituted  by  the  Town  of  Carthage. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

S.B.  570  ■  ;■     CHAPTER  466       '-'     -■■'.:^.;'    .n- ;Tw:^■^:^ 

AN  ACT  TO  ALLOW  THE  CITY  OF  GREENSBORO  TO 
EXERCISE  THE  POWER  OF  EMINENT  DOMAIN  TO 
ACQUIRE  CERTAIN  SUBSTANDARD  RESIDENTIAL 
PROPERTY  TO  PROVIDE  HOUSING  FOR  LOW-  AND 
MODERATE-INCOME  PERSONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  IV.  Subchapter  D.  Article  2  of  the  Charter 
of  the  City  of  Greensboro,  being  Chapter  1137.  Session  Laws  of 
1959,  as  amended,  is  amended  by  adding  a  new  section  following 
Section  4.128  to  read: 

"Sec.  4.129.  Exercise  of  eminent  domain  for  low-  and  moderate- 
income  housing. 

The  City  of  Greensboro  shall  have  the  power  of  eminent  domain  to 
acquire  property  to  provide  housing  for  low-  and  moderate-income 
persons  for  the  purpose  of  acquiring: 

(a)  Vacant  structures  boarded  up  for  a  minimum  period  of  two 
(2)  years  as  a  result  of  housing  code  violations:  and 

(b)  Vacant  properties  rendered  vacant  for  a  minimum  period  of 
two  (2)  years  as  a  result  of  housing  code  enforcement 
demolition  orders. 

In  the  exercise  of  its  authority  of  eminent  domain  for  the  acquisition 
of  property  to  provide  housing  for  low-  and  moderate-income  persons, 
the  City  of  Greensboro  is  hereby  authorized  to  use  the  procedure  and 
authority  prescribed  in  Article  3  of  Chapter  40A  of  the  General 
Statutes  of  North  Carolina  as  now  or  hereafter  amended.  The  city 
council  must  adopt  a  plan  to  use  condemned  property  for  low-  or 
moderate-income  housing  prior  to  exercising  the  powers  under  this 
section . " 

Sec.  2.  All  laws  and  clauses  of  law  in  conflict  with  this  act  are 
hereby  repealed. 

Sec.  3.     This  act  applies  only  to  the  City  of  Greensboro. 
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Sec.  4.     This  act  shall  become  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

S.B.  726  CHAPTER  467 

AN  ACT  TO  ALLOW  PUBLIC  AUCTION  DEALERS  TO  SELL 
MOTOR  VEHICLES  WITH  CURRENT  INSPECTION 
STICKERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  20- 1 83.2(c)  reads  as  rewritten: 
"(c)  On  and  after  February  16.  1966.  all  motor  vehicle  dealers  in 
North  Carolina  shall,  prior  to  retail  sale  of  any  new  or  used  motor 
vehicle,  have  such  motor  vehicle  inspected  by  an  approved  inspection 
station  as  required  by  this  Part.  Provided,  however,  a  purchaser  of  a 
motor  vehicle,  who  is  licensed  as  a  self-inspector,  may  conduct  the 
required  inspection,  after  entering  into  a  written  agreement  with  the 
dealer  to  follow  such  a  procedure.  A  copy  of  such  dealer-purchaser 
agreement  must  be  filed  with  the  Division  of  Motor  Vehicles. 
Provided  further,  that  any  new  and  unregistered  vehicle  sold  to  a 
nonresident  (as  defined  in  G.S.  20-6)  shall  be  exempt  from  the 
requirements  of  this  section  if  such  vehicle  is  not  required  to  be 
registered  in  this  State.  Provided  further,  that  motor  vehicles  sold  by 
public  auction  dealers  meet  the  inspection  requirements  of  this 
subsection  if  they  have  a  current  North  Carolina  inspection  sticker  less 
than  90  days  old  displayed  at  the  time  of  sale." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June,  1989. 

HE.  224  CHAPTER  468 

AN  ACT  TO  ALLOW  PASQUOTANK  COUNTY.  THE 
PASQUOTANK  COUNTY  BOARD  OF  EDUCATION.  AND  THE 
BOARD  OF  TRUSTEES  OF  THE  ALBEMARLE  HOSPITAL  TO 
ENTER  INTO  SINGLE  PRIME  CONTRACTOR  PUBLIC 
CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-128  reads  as  rewritten: 

"§   143-128.   Separate  specifications  for  bnildin^i  contracts:  responsible 
contractors. 
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(a)  Every  officer,  board,  department,  commission  or  commissions 
charged  with  responsibility  of  preparation  of  specifications  or  awarding 
or  entering  into  contracts  for  the  erection,  construction,  alteration  or 
repair  of  any  buildings  for  the  State,  or  for  any  county  or 
municipality,  when  the  entire  cost  of  such  work  shall  exceed  one 
hundred  thousand  dollars  ($100,000)  must  have  prepared  separate 
specifications  for  each  of  the  following  subdivisions  or  branches  of 
work  to  be  performed: 

(1)  Heating,  ventilating,  air  conditioning  and  accessories 
(separately  or  combined  into  one  conductive  system)  and/or 
refrigeration  for  cold  storage  (where  the  cooling  load  is  15 
tons  or  more  of  refrigeration),  and  all  work  kindred  thereto. 

(2)  Plumbing  and  gas  fittings  and  accessories,  and  all  work 
kindred  thereto. 

(3)  Electrical  wiring  and  installations,  and  all  work  kindred 
thereto. 

(4)  General  work  relating  to  the  erection,  construction, 
alteration,  or  repair  of  any  building  above  referred  to.  which 
work  is  not  included  in  the  above-listed  three  subdivisions  or 
branches. 

All  such  specifications  must  be  so  drawn  as  to  permit  separate  and 
independent  bidding  upon  each  of  the  subdivisions  or  branches  of 
work  enumerated  above.  The  above  enumeration  of  subdivisions  or 
branches  of  work  shall  not  be  construed  to  prevent  any  officer,  board, 
department,  commission  or  commissions  from  preparing  additional 
separate  specifications  and  awarding  additional  separate  contracts  for 
any  other  category  of  work  when  it  is  deemed  in  the  best  interest  of 
such  officer,  board,  department,  commission  or  commissions  to  do  so. 

All  contracts  hereafter  awarded  by  the  State  or  by  a  county  or 
municipality,  or  a  department,  board,  commissioner,  or  officer 
thereof,  for  the  erection,  construction,  alteration  or  repair  of 
buildings,  or  any  parts  thereof,  shall  award  the  respective  work 
specified  separately  to  responsible  and  reliable  persons,  firms  or 
corporations  regularly  engaged  in  their  respective  lines  of  work.  When 
the  estimated  cost  of  work  to  be  performed  in  any  single  subdivision 
or  branch  is  less  than  ten  thousand  dollars  ($10,000).  the  same  may 
be  included  in  the  contract  for  one  of  the  other  subdivisions  or 
branches  of  the  work,  irrespective  of  total  project  cost. 

Each  separate  contractor  shall  be  directly  liable  to  the  State  of  North 
Carolina,  or  to  the  county  or  municipality,  and  to  the  other  separate 
contractors  for  the  full  performance  of  all  duties  and  obligations  due 
respectively  under  the  terms  of  the  separate  contracts  and  in 
accordance  with  the  plans  and  specifications,  which  shall  specifically 
set  forth  the  duties  and  obligations  of  each  separate  contractor.  For  the 
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purpose  of  this  section,  the  wording  'separate  contractor'  is  hereby 
deemed  and  held  to  mean  any  person,  firm  or  corporation  who  shall 
enter  into  a  contract  with  the  State,  or  with  any  county  or 
municipality,  for  the  erection,  construction,  alteration  or  repair  of  any 
building  or  buildings,  or  parts  thereof. 

All  public  authorities  coming  within  the  requirements  of  this  section 
shall  have  the  authority  to  purchase  and  erect  prefabricated  or 
relocatable  buildings  or  portions  thereof  without  complying  with  the 
provisions  hereof,  except  that  portion  of  the  work  which  must  be 
performed  at  the  construction  site. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section 
a  county,  municipality,  department,  board,  commissioner,  officer,  or 
public  hospital  board  of  trustees  may  use  the  single  prime  contract 
system,  and  may  prequalify  bidders,  for  all  construction  contracts. 
Provided,  however,  that  all  bidders  must  identify  on  their  bid  the 
electrical,  plumbing,  and  mechanical  contractors  they  have  selected. 
If  the  contract  is  to  be  let  under  this  subsection,  each  bidder  shall 
make  a  good  faith  effort  to  include  minority  business  subcontractors  in 
an  amount  not  less  than  ten  percent  (10%)  of  the  prospective  prime 
contractor's  total  bid,  or  shall  verify  why  that  bidder  was  unable  to 
secure  qualified  minority  subcontractors  in  such  an  amount." 

Sec.  2.  (a)  The  purpose  of  this  section  is  to  authorize 
construction,  by  Albemarle  Hospital,  of  a  capital  improvement  project 
to  include  the  renovation  of  existing  facilities  and  the  construction  of 
new  facilities  at  Albemarle  Hospital. 

(b)  The  project  authorized  to  be  constructed  by  this  section  is  of 
a  complex  nature  and  magnitude  and  the  same  involves  reworking  an 
existing  ongoing  hospital  medical  facility  and  consequently,  specialty 
contractors  are  needed  to  meet  the  needs  of  the  special  problems  that 
evolve  from  reworking  an  existing  ongoing  medical  facility  as  well  as 
tieing  in  new  construction  to  the  said  facility  that  alters  its  complete 
scheme,  layout  and  design. 

(c)  For  the  purposes  of  letting  contracts  for  the  construction  of 
the  project  authorized  in  this  section.  Albemarle  Hospital  shall  be 
exempt  from  the  requirements  of  G.S.  143-128  and  G.S.  143-129  and 
may  allow  only  contractors  who  are  deemed  qualified  and  financially 
capable  by  its  architects  to  bid  on  the  project. 

(d)  Notwithstanding  any  other  laws  or  administrative  rules  to  the 
contrary.  Albemarle  Hospital  may  plan,  develop,  and  construct  the 
renovation  of  existing  facilities  and  the  construction  of  new  facilities  at 
Albemarle  Hospital  through  the  letting  of  a  construction  contract  or 
contracts  using  the  prime  contract  system  and/or  the  separate  prime 
contract  system  and/or  the  construction  management  contract  system. 
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Sec.  3.  Section  i  of  this  act  applies  to  the  County  of  Pasquotank 
and  the  Pasquotank  Board  of  Education  only.  Section  2  of  this  act 
applies  to  the  Albemarle  Hospital  Board  of  Trustees  only. 

Sec.  4.     The  provisions  of  this  act  are  severable,   and   if  any 
provision    of    this    act    is    held    invalid    by    a    court    of   competent 
jurisdiction,  the  invalidity  shall  not  affect  other  provisions  of  the  act 
which  can  be  given  effect  without  the  invalid  provision. 
^    Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June,  1989. 

H.B.  246  CHAPTER  469 

AN  ACT  TO  ALLOW  THE  TOWNS  OF  KILL  DEVIL  HILLS, 
KITTY  HAWK.  MANTEO.  NAGS  HEAD.  AND  SOUTHERN 
SHORES  TO  IMPOSE  FACILITIES  FEES.  :  .  ;:   :     ' 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  2(2)  of  Chapter  536,  Session  Laws  of  1985, 
as  amended  by  Chapters  258  and  987,  Session  Laws  of  1987  reads  as 
rewritten: 

"(2)  'Community  service  facilities'  means  the  following  public 
facilities  or  improvements  provided  or  established  by  the  local 
government  or  in  conjunction  with  other  units  of  government:  streets 
and  drainage  projects,  open  space  and  water  access  projects, 
emergency  refuge  shelters,  police  department  capital  improvements, 
fire  department  capital  improvements,  ^nd-  municipal  administration 
building  projects,  solid  waste  collection,  and  recreation  facilities." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June,  1989.  ,    ,  .     .,        .     .    ,    ,     -. 

H.B.  469  ,  CHAPTER  470 

AN  ACT  TO  ALLOW  COUNTY  AND  METROPOLITAN  WATER 
AND  SEWER  DISTRICTS  THE  SAME  AUTHORITY  AS 
COUNTIES  AND  CITIES  TO  ISSUE  GENERAL  OBLIGATION 
BONDS  WITHOUT  A  VOTE  OF  THE  PEOPLE  TO  THE 
EXTENT  THAT  THEY  DO  NOT  EXCEED  TWO-THIRDS  OF 
THE  AMOUNT  BY  WHICH  THE  OUTSTANDING 
INDEBTEDNESS  OF  THE  WATER  AND  SEWER  DISTRICT 
HAS  BEEN  REDUCED  DURING  THE  PRECEDING  FISCAL 
YEAR. 
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The  General  Assembly  of  North  Caroli)w  enacts: 

Section  1.      G.S.  159-49  reads  as  rewritten: 
"  §  159-49.  When  a  vole  of  the  people  is  required. 

Bonds  may  be  issued  under  this  Article  only  if  approved  by  a  vote 
of  the  qualified  voters  of  the  issuing  unit  as  provided  in  this  Article, 
except  that  voter  approval  shall  not  be  required  for: 

(1)  Bonds  issued  for  any  purpose  authorized  by  G.S. 
159-48(a)(l).  (2).  (3).  or  (5). 

(2)  Bonds  issued  by  a  county,  county  water  and  sewer  district 
created  under  Article  6  of  Chapter  162A  of  the  General 
Statutes,  metropolitan  water  district  created  under  Article  4 
of  Chapter    I62A  of  the  General  Statutes,  or  city  for  any 

.■^,       purpose   authorized   by  G.S.    l59-48(a)(4).    (6),   or   (7)  or 

G.S.    l59-48(b),    (c),   or   (d)   (d).   or   (e)   (except  purposes 

authorized  by  G.S.    159-48(b)(3),  (II).  (16).  (22),  or  (23) 

or  by  G.S.   159-48(d)(2))  in  an  aggregate  principal  sum  not 

exceeding  two  thirds  of  the  amount  by  which  the  outstanding 

indebtedness  of  the   issuing  count}'  or  city  county,  county 

water  and  sewer  district,  metropolitan  water  district,  or  city 

has  been  reduced  during  the  next  preceding  fiscal  year. 

Pursuant  to  Article  V.  Sec.  4(2)  of  the  Constitution,  the  General 

Assembly    hereby    declares    that    the    purposes    authorized    by    G.S. 

159-48(a)(4),  (6),  and  (7)  and  by  G.S.    159-48(b).  (c).  and  (d)  (d), 

and  (e)  (except  purposes  authorized  by  G.S.  l59-48(b)(3).  (II),  (16), 

(22).  or  (23)  or  by  G.S.   l59-48(d)(2))  are  purposes  for  which  bonds 

may  be  issued  without  a  vote  of  the  people,  to  the  extent  of  two  thirds 

of  the  amount  by  which  the  outstanding  indebtedness  of  the  issuing 

county,  county  water  and  sewer  district,  metropolitan  water  district,  or 

city  was  reduced  in  the  last  preceding  fiscal  year." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

27th  day  of  June.  1989. 

H.B.  542  CHAPTER  471 

AN  ACT  TO  REDUCE  THE  REQUIRED  PERIOD  OF  EXISTENCE 
FOR  A  NORTH  CAROLINA  BANK  TO  BE  ACQUIRED  BY  A 
REGIONAL  BANK  HOLDING  COMPANY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  53-21 1(a)  reads  as  rewritten: 
"(a)  A  regional  bank  holding  company  that  does  not  have  a  North 
Carolina  bank  subsidiary  (other  than  a  North  Carolina  bank  subsidiary 
that  was  acquired  either  pursuant  to  Section  116  or  Section  123  of  the 
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Garn-St.  Germain  Depository  Institutions  Act  of  1982  (12  U.S.C. 
1730a(m).  1823(f))  or  in  the  regular  course  of  securing  or  collecting 
a  debt  previously  contracted  in  good  faith,  as  provided  in  Section  3(a) 
of  the  Bank  Holding  Company  Act  of  1956  as  amended  (12  U.S.C. 
1842(a))  may  acquire  a  North  Carolina  bank  holding  company  or  a 
North  Carolina  bank  with  the  approval  of  the  Commissioner.  The 
regional  bank  holding  company  shall  submit  to  the  Commissioner  an 
application  for  approval  of  such  acquisition,  which  application  shall  be 
approved  only  if: 

(1)  The  Commissioner  determines  that  the  laws  of  the  state  in 
which  the  regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  permit  North 
Carolina  bank  holding  companies  to  acquire  banks  and  bank 
holding  companies  in  that  state; 

(2)  The  Commissioner  determines  that  the  laws  of  the  state  in 
which  the  regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  permit  such 

'  regional  bank  holding  company  to  be  acquired  by  the  North 
.  Carolina  bank  holding  company  or  North  Carolina  bank 
sought  to  be  acquired.  For  the  purposes  of  this  subsection, 
■ '  a  North  Carolina  bank  shall  be  treated  as  if  it  were  a  North 
Carolina  bank  holding  company; 
:  (3)  The  Commissioner  determines  either  that  the  North  Carolina 
bank  sought  to  be  acquired  has  been  in  existence  and 
continuously  operating  for  more  than  five  years  or  that  all  of 
the  bank  subsidiaries  of  the  North  Carolina  bank  holding 
company  sought  to  be  acquired  have  been  in  existence  and 
continuously  operating  for  more  than  five  years:  Provided, 
that  the  Commissioner  may  approve  the  acquisition  by  a 
regional  bank  holding  company  of  all  or  substantially  all  of 
the  shares  of  a  bank  organized  solely  for  the  purpose  of 
facilitating  the  acquisition  of  a  bank  that  has  been  in 
existence  and  continuously  operating  as  a  bank  for  more 
than  five  years; — att4-  years:  Provided  further,  where  the 
Commissioner  after  examination  or  other  investigation  has 
determined  that  it  is  necessary  to  approve  an  interstate 
acquisition  under  this  Article  in  order  to  protect  the  public 
and  to  prevent  the  possible  failure  of  a  bank  or  banking 
subsidiary  of  a  bank  holding  company,  then  in  that  event  the 
period  of  existence  and  continuous  operation  of  the  bank  or 
banking  subsidiary  may  be  reduced  from  five  to  three  years; 
and 
(4)  The  Commissioner  makes  the  acquisition  subject  to  any 
conditions,    restrictions,    requirements    or    other    limitations 
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that  would  apply  to  the  acquisition  by  a  North  Carolina  bank 
holding  company  of  a  bank  or  bank  holding  company  m  the 
state  where  the  "regional  bank  holding  company  making  the 
acquisition  has  its  principal  place  of  business  but  that  would 
not   apply   to   the   acquisition   of  a   bank   or   bank   holding 
company  in  such  state  by  a  bank  holding  company  all  the 
bank    subsidiaries  of  which  are  located  m  that  state. 
Sec.  2.     This  act  shall  become  effective  July  1.  1989^ 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

H.B.  628  CHAPTER  472 

AN  ACT  TO  PROVIDE  FOR  LIMITED  CIVIL  LIABILITY  OF  A 
PERSON  IN  HIS  CAPACITY  AS  A  DIRECTOR,  TRUSTEE.  OR 
OFFICER  OF  A  CREDIT  UNION. 

TheGeneral  Assembly  of  North  Carolina  enacts:  •       .  ..  '     '     „^„, 

Section  1.      G.S.    55A-28.1A    is    amended    by    adding    a    new 

'"^'rfwilhom  diminishing  the  applicability  of  anv  other  provision  of 
this  Chapter,  -nonprofit  corp^TSl^^-^Il^  in  f  ^J^^^-^g^ 
inHnHe  .nv  credit  union  chartered  under  the  laws  o  th.  State,  the 
i^TUTlTT^^^n^r  state,  or  underlHnTws  of  the  United  States. 

g^^-^ this  act  is  effective  upon  ratification,  and  is  applicable 

only  to  causes  of  action  arising  on  or  after  the  date  of  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  thi^  the 
27th  day  of  June.  1989. 

H.B.  711  CHAPTER  473 

AN  ACT  TO  MAKE  VARIOUS  AMENDMENTS  TO  THE  LAW 
REGARDING  INCOMPETENCY  AND  GUARDIANSHIP  AND 
RELATED  MATTERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  35A-1224  reads  as  rewritten:  .    ■    ■ 

"^35A-1224.    Criteria  for  appointment  of  guardians. 

"(a)  The  clerk  may  appoint  a  guardian  of  the  estate  for  any  minor. 
The  clerk  may  appoint  a  guardian  of  the  person  or  a  general  guardian 
only  for  a  minor  who  has  no  natural  guardian. 

(b)  The  clerk  may  appoint  as  guardian  of  the  person  or  general 
guardian  only  an  adult  individual  m4^  whether  or  not  that  individual  is 
a  resident  of  the  State  of  North  Carolina. 
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(c)  The  clerk  may  appoint  as  guardian  of  the  estate  an  adult 
individual  -who  whether  or  not  that  individual  is  a  resident  of  the  State 
of  North  Carolina  or  a  corporation  that  is  authorized  by  its  charter  to 
serve  as  a  guardian  or  in  similar  fiduciary  capacities. 

(d)  If  the  minor's  parent  or  parents  have  made  a  testamentary 
recommendation  pursuant  to  G.S.  35A-1225  for  the  appointment  of  a 
guardian,  the  clerk  shall  give  substantial  weight  to  such 
recommendation;  provided,  such  recommendation  may  not  affect  the 
rights  of  a  surviving  parent  who  has  not  willfully  abandoned  the 
minor,  and  the  clerk  shall  in  every  instance  base  the  appointment  of  a 
guardian  or  guardians  on  the  minor's  best  interest. 

(e)  Notwithstanding  any  other  provision  of  this  section,  an 
employee  of  a  treatment  facility,  as  defined  in  G.S.  35A-]  101(16). 
may  not  serve  as  guardian  for  a  ward  who  is  an  inpatient  in  or 
resident  of  the  facility  in  which  the  employee  works:  provided,  this 
subsection  shall  not  apply  to  or  affect  the  validity  of  any  appointment 
of  a  guardian  that  occurred  before  October  I.  1987." 

Sec.  2.     G.S.  35A-1230  reads  as  rewritten:  •' ' 

"  §  35A-I230.    Bond  required  before  receiving  property. 

Except  as  otherwise  provided  by  G.S.  35A- 1225(a).  no  general 
guardian  or  guardian  of  the  estate  shall  be  permitted  to  receive  the 
ward's  property  until  he  has  given  sufficient  surety,  approved  by  the 
clerk,  to  account  for  and  apply  the  same  under  the  direction  of  the 
court  court,  provided  that  if  the  guardian  is  a  nonresident  of  this  State 
and  the  value  of  the  property  received  exceeds  one  thousand  dollars 
($1,000)  the  surety  shall  be  a  bond  under  G.S.  35A-1231(a)  executed 
by  a  duly  authorized  surety  company,  or  secured  by  cash  in  an 
amount  equal  to  the  amount  of  the  bond  or  by  a  mortgage  executed 
under  Chapter  109  of  the  General  Statutes  on  real  estate  located  in  the 
county,  the  value  of  which,  excluding  all  prior  liens  and 
encumbrances,  shall  be  at  least  one  and  one-fourth  times  the  amount 
of  the  bond;  and  further  provided  that  the  nonresident  shall  appoint  a 
resident  agent  to  accept  service  of  process  in  all  actions  and 
proceedings  with  respect  to  the  guardianship.  The  clerk  shall  not 
require  a  guardian  of  the  person  to  post  a  bond^  except  as  provided  in 
G.S.  35A-1213(b)  for  nonresident  guardians  who  is  a  resident  of 
North  Carolina  to  post  a  bond:  the  clerk  may  require  a  nonresident 
guardian  of  the  person  to  post  a  bond  or  other  security  for  the  faithful 
performance  of  the  guardian's  duties." 

Sec.  3.     G.S.  35A-1251  reads  as  rewritten: 
"§  35A-I25I.     Guardian's  powers  in  adminislering  incompetent  ward's 
estate. 

In  the  case  of  an  incompetent  ward,  a  general  guardian  or  guardian 
of  the  estate  has  the  power  to  perform  in  a  reasonable  and  prudent 
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manner  every  act  that  a  reasonable  and  prudent  person  would  perform 
incident  to  the  collection,  preservation,  management,  and  use  of  the 
ward's  estate  to  accomplish  the  desired  result  of  administering  the 
ward's  estate  legally  and  in  the  wards  best  interest,  including  but  not 
limited  to  the  following  specific  powers: 

(1)  To  take  possession,  for  the  ward's  use,  of  all  the  ward's 
estate,  as  defined  in  G.S.  35A-1202(5). 

(2)  To  receive  assets  due  the  ward  from  any  source. 

(3)  To  maintain  any  appropriate  action  or  proceeding  to 
recover  possession  of  any  of  the  ward's  property,  to 
determine  the  title  thereto,  or  to  recover  damages  for  any 
injury  done  to  any  of  the  ward's  property,  also,  to 
compromise,  adjust,  arbitrate,  sue  on  or  defend,  abandon, 
or  otherwise  deal  with  and  settle  any  other  claims  in  favor 
of  or  against  the  ward. 

(4)  To  complete  performance  of  contracts  entered  into  by  the 
ward  that  continue  as  obligations  of  the  ward  or  his  estate, 

'  .  •  or  to  refuse  to  complete  such  contracts,  as  the  guardian 
determines  to  be  in  the  wards  best  interests,  taking  into 
account  any  cause  of  action  that  might  be  maintained 
against  the  ward  for  failure  to  complete  such  contract. 

(5)  To  abandon  or  relinquish  all  rights  in  any  property  when, 
in  the  guardian's  opinion,  acting  reasonably  and  in  good 
faith,  it  is  valueless,  or  is  so  encumbered  or  is  otherwise  in 
such  condition  that  it  is  of  no  benefit  or  value  to  the  ward 
or  his  estate. 

(6)  To  vote  shares  of  stock  or  other  securities  in  person  or  by 
general  or  limited  proxy,  and  to  pay  sums  chargeable  or 
accruing  against  or  on  account  of  securities  owned  by  the 
ward. 

(7)  To  insure  the  ward's  assets  against  damage  or  loss,  at  the 
expense  of  the  ward's  estate. 

(8)  To  pay  the  ward's  debts  and  obligations  that  were  incurred 
prior  to  the  date  of  adjudication  of  incompetence  or 
appointment  of  a  guardian  when  the  debt  or  obligation  was 
incurred  for  necessary  living  expenses  or  taxes;  or  when 
the  debt  or  obligation  involves  a  specific  lien  on  real  or 
personal  property,  if  the  ward  has  an  equity  in  the  property 
on  which  there  is  a  specific  lien;  or  when  the  guardian  is 
convinced  that  payment  of  the  debt  or  obligation  is  in  the 
best  interest  of  the  ward  or  his  estate. 

(9)  To  renew  the  wards  obligations  for  the  payment  of  money. 
The  guardian's  execution  of  any  obligation  for  the  payment 
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of  money  pursuant  to  this  subsection  shall  not  be  held  or 
construed  to  be  binding  on  the  guardian  personally. 
,     (10)    To  pay  taxes,  assessments,  and  other  expenses  incident  to 
the  collection,  care,  administration,  and  protection  of  the 
ward's  estate. 

(11)  To  sell  or  exercise  stock  subscription  or  conversion  rights; 
consent,  directly  or  through  a  committee  or  other  agent,  to 
the  reorganization,   consolidation,   merger,   dissolution,   or 

,i  liquidation  of  a  corporation  or  other  business  enterprise. 

(12)  To  expend  estate  income  on  the  ward's  behalf  and  to 
petition  the  court  for  prior  approval  of  expenditures  from 
estate  principal. 

(13)  To  pay  from  the  ward's  estate  necessary  expenses  of 
administering  the  ward's  estate. 

(14)  To     employ      persons,      including     attorneys,      auditors, 
:<  investment  advisors,  appraisers,  or  agents  to  advise  or  assist 

him  in  the  performance  of  his  duties  as  guardian. 

(15)  To  continue  any  business  or  venture  or  farming  operation 
in  which  the  ward  was  engaged,  where  such  continuation  is 
reasonably  necessary  or  desirable  to  preserve  the  value, 
including  goodwill,  of  the  ward's  interest  in  such  business. 

(16)  To  acquire  and  retain  every  kind  of  property  and  every  kind 
of  investment,  including  specifically,  but  without  in  any 
way  limiting  the  generality  of  the  foregoing,  bonds, 
debentures,  and  other  corporate  or  governmental 
obligations;  stocks,  preferred  or  common;  real  estate 
mortgages;  shares  in  building  and  loan  associations  or 
savings  and  loan  associations;   annual   premium  or  single 

.  premium  life,  endowment,  or  annuity  contracts;  and 
securities  of  any  management  type  investment  company  or 
investment  trust  registered  under  the  Federal  Investment 
Company  Act  of  1940.  as  from  time  to  time  amended. 

(17)  To  lease  the  ward's  lands  for  a  term  of  not  more  than  three 
years. 

£.    Without  a  court  order  to  lease  any  of  the  ward's  real 

..  estate  for  a  term  of  not  more  than  three  years,  or  to 

sell,    lease   or   exchange   any   of  the   ward's   personal 

property     including     securities,      provided     that     the 

aggregate   value   of  all    items    of  the   ward's   tangible 

^  personal   property   sold   without   court  order   over   the 

duration  of  the  estate  shall  not  exceed  one  thousand  five 

hundred    dollars    ($1.500).       'When    any    item    of  the 

■  •;.       ward's   tangible  personal   property   has  a  value  which 

when    increased    by    the    value    of   all    other    tangible 
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,     ,    personal  property  previously  sold  in  the  estate  without  a 
court  order  would  exceed  one  thousand  five  hundred 
dollars  ($1.500).  a  guardian  may  sell  the  item  only  as 
provided  in  subdivision  (17)b. 
b.    A  guardian  who  is  required  by  subdivision  (17)a.  to  do 
.     ~    so  shall,  and  any  other  guardian  who  so  desires  may, 
,      by  motion  in  the  cause,  request  the  court  to  issue  him 
,,,    .  an  order  to  lease  any  of  the  ward's  real  estate  or  to  sell 

V  any  item  or  items  of  the  ward's  personal  property. 
Notice  of  the  motion  and  of  the  date,  time  and  place  of 
.  .  a  hearing  thereon  shall  be  served,  as  provided  in  G.S. 
lA-1.  Rule  5.  Rules  of  Civil  Procedure,  upon  all 
parties  of  record  and  upon  such  other  persons  as  the 
clerk  may  direct,  and  the  court  may  issue  the  order 
after  hearing  and  upon  such  conditions  as  the  court 
may  require;  provided  that: 

1.  A  sale,   lease,  or  exchange  under  this  subdivision 
~"    may  not  be  subject  to  Article  29A  of  Chapter  1  of 

the  General  Statutes  unless  the  order  so  requires; 

and 

2.  The   power   granted    in    this    subdivision    shall    not 
,.          ~    affect  the  power  of  the  guardian  to  petition  the  court 

for    prior    approval    of    expenditures    from    estate 
principal  under  subdivision  (12)  of  this  section. 

(18)  To  foreclose,  as  an  incident  to  the  collection  of  any  bond, 
note  or  other  obligation,  any  mortgage,  deed  of  trust,  or 
other  lien  securing  such  bond,  note  or  other  obligation, 
and  to  bid  in  the  property  at  such  foreclosure  sale,  or  to 
acquire  the  property  by  deed  from  the  mortgagor  or  obligor 
without  foreclosure;  and  to  retain  the  property  so  bid  in  or 
taken  over  without  foreclosure. 

(19)  To  borrow  money  for  such  periods  of  time  and  upon  such 
terms  and  conditions  as  to  rates,  maturities,  renewals,  and 
security  as  the  guardian  shall  deem  advisable,  including  the 
power  of  a  corporate  guardian  to  borrow  from  its  own 
banking  department,  for  the  purpose  of  paying  debts,  taxes, 
and  other  claims  against  the  ward,  and  to  mortgage, 
pledge,  or  otherwise  encumber  such  portion  of  the  ward's 
estate  as  may  be  required  to  secure  such  loan  or  loans; 
provided,  in  respect  to  the  borrowing  of  money  on  the 
security  of  the  wards  real  property.  Subchapter  III  of  this 
Chapter  is  controlling. 
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(20)    To  execute  and  deliver  all  instruments  that  will  accomplish 
^  '•    ,  or    facilitate    the    exercise    of   the    powers    vested    in    the 

guardian." 

Sec.  4.     G.S.  35A-1252  reads  as  rewritten: 
"  §  35 A- 1 252.    Guardian  's  powers  in  administering  minor  ward's  estate. 

In  the  case  of  a  minor  ward,  a  general  guardian  or  guardian  of  the 
estate  has  the  power  to  perform  in  a  reasonable  and  prudent  manner 
every  act  that  a  reasonable  and  prudent  person  would  perform  incident 
to  the  collection,  preservation,  management,  and  use  of  the  ward's 
estate  to  accomplish  the  desired  result  of  administering  the  ward's 
estate  legally  and  in  the  wards  best  interest,  including  but  not  limited 
to  the  following  specific  powers: 

(1)  To  take  possession,  for  the  ward's  use.  of  all  the  ward's 
estate,  as  defined  in  G.S.  35A-1202(5). 

(2)  To  receive  assets  due  the  ward  from  any  source. 

(3)  To  maintain  any  appropriate  action  or  proceeding  to  obtain 
,  support  to  which   the  ward   is  legally  entitled,  to  recover 

possession  of  any  of  the  ward's  property,  to  determine  the 
title  thereto,  or  to  recover  damages  for  any  injury  done  to 
any  of  the  ward's  property;  also,  to  compromise,  adjust, 
arbitrate,  sue  on  or  defend,  abandon,  or  otherwise  deal 
with  and  settle  any  other  claims  in  favor  of  or  against  the 
ward. 

(4)  To  abandon  or  relinquish  all  rights  in  any  property  when, 
in  the  guardian's  opinion,  acting  reasonably  and  in  good 
faith,  it  is  valueless,  or  is  so  encumbered  or  is  otherwise  in 
such  condition  that  it  is  of  no  benefit  or  value  to  the  ward 
or  his  estate. 

(5)  To  vote  shares  of  stock  or  other  securities  in  person  or  by 
general  or  limited  proxy,  and  to  pay  sums  chargeable  or 
accruing  against  or  on  account  of  securities  owned  by  the 
ward . 

(6)  To  insure  the  ward's  assets  against  damage  or  loss,  at  the 
expense  of  the  ward's  estate. 

(7)  To  pay  taxes,  assessments,  and  other  expenses  incident  to 
the  collection,  care,  administration,  and  protection  of  the 
ward's  estate. 

(8)  To  sell  or  exercise  stock  subscription  or  conversion  rights: 
consent,  directly  or  through  a  committee  or  other  agent,  to 
the  reorganization,  consolidation,  merger,  dissolution,  or 
liquidation  of  a  corporation  or  other  business  enterprise. 

(9)  To  expend  estate  income  on  the  wards  behalf  and  to 
petition  the  court  for  prior  approval  of  expenditures  from 
estate  principal:  provided,  neither  the  existence  of  the  estate 
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nor  the  guardian's  authority  to  make  expenditures 
therefrom  shall  be  construed  as  affecting  the  legal  duty  that 
a  parent  or  other  person  may  have  to  support  and  provide 
for  the  ward. 

(10)  To  pay  from  the  ward's  estate  necessary  expenses  of 
administering  the  ward's  estate. 

(11)  To  employ  persons,  including  attorneys,  auditors, 
investment  advisors,  appraisers,  or  agents  to  advise  or  assist 
him  in  the  performance  of  his  duties  as  guardian. 

(12)  To  continue  any  business  or  venture  or  farming  operation 
in  which  the  ward  was  engaged,  where  such  continuation  is 
reasonably  necessary  or  desirable  to  preserve  the  value, 
including  goodwill,  of  the  ward's  interest  in  such  business. 

(13)  To  acquire  and  retain  every  kind  of  property  and  every  kind 
of  investment,  including  specifically,  but  without  in  any 
way  limiting  the  generality  of  the  foregoing  bonds, 
debentures.  and  other  corporate  or  governmental 
obligations;  stocks,  preferred  or  common;  real  estate 
mortgages;  shares  in  building  and  loan  associations  or 
savings  and  loan  associations;  annual  premium  or  single 
premium  life,  endowment,  or  annuity  contracts;  and 
securities  of  any  management  type  investment  company  or 
investment  trust  registered  under  the  Federal  Investment 
Company  Act  of  1940.  as  from  time  to  time  amended. 

(14)  To  lease  the  ward's  lands  for  a  term  of  not  more  than  three 
years. 

a^  Without  a  court  order  to  lease  any  of  the  ward's  real 
estate  for  a  term  of  not  more  than  three  years,  or  to 
sell,  lease  or  exchange  any  of  the  ward's  personal 
property  including  securities,  provided  that  the 
i;'  aggregate  value  of  all  items  of  the  ward's  tangible 
personal  property  sold  without  court  order  over  the 
duration  of  the  estate  shall  not  exceed  one  thousand  five 
hundred  dollars  ($1.500).  When  any  item  of  the 
ward's  tangible  personal  property  has  a  value  which 
when  increased  by  the  value  of  all  other  tangible 
personal  property  previously  sold  in  the  estate  without  a 
court  order  would  exceed  one  thousand  five  hundred 
dollars  ($1.500).  a  guardian  may  sell  the  item  only  as 
provided  in  subdivision  (14)b. 

b^  A  guardian  who  is  required  by  subdivision  (14)a.  to  do 
so  shall,  and  any  other  guardian  uho  so  desires  may. 
by  motion  in  the  cause,  request  the  court  to  issue  him 
an  order  to  lease  any  of  tlie  wards  real  estate  or  to  sell 
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any   item   or    items   of  the   ward's   personal    property. 

Notice  of  the  motion  and  of  the  date,  time  and  place  of 

a  hearing  thereon  shall  be  served,  as  provided  in  G.S. 

lA-1,    Rule    5,    Rules    of  Civil    Procedure,    upon    all 

•  parties  of  record  and  upon  such  other  persons  as  the 

clerk  may  direct,   and  the  court  may  issue  the  order 

,  :'.^.,.^.  after  hearing  and   upon   such  conditions  as  the  court 

:,  /^  ;     V         may  require:  provided  that: 

,      J_.    A  sale,   lease,  or  exchange  under  this  subdivision 

may  not  be  subject  to  Article  29A  of  Chapter  1  of 

4.    •  the  General  Statutes  unless  the  order  so  requires; 

and 

■•■::    .  _2.    The   power   granted    in    this    subdivision    shall    not 

>  affect  the  power  of  the  guardian  to  petition  the  court 

for    prior    approval    of    expenditures    from    estate 

principal  under  subdivision  (9)  of  this  section. 

(15)  To  foreclose,  as  an  incident  to  the  collection  of  any  bond, 
note  or  other  obligation,  any  mortgage,  deed  of  trust,  or 
other  lien  securing  such  bond,  note  or  other  obligation, 
and  to  bid  in  the  property  at  such  foreclosure  sale,  or  to 
acquire  the  property  by  deed  from  the  mortgagor  or  obligor 
without  foreclosure:  and  to  retain  the  property  so  bid  in  or 
taken  over  without  foreclosure. 

(16)  To  borrow  money  for  such  periods  of  time  and  upon  such 
terms  and  conditions  as  to  rates,  maturities,  renewals,  and 
security  as  the  guardian  shall  deem  advisable,  including  the 
power  of  a  corporate  guardian  to  borrow  from  its  own 
banking  department,  for  the  purpose  of  paying  debts,  taxes, 
and  other  claims  against  the  ward,  and  to  mortgage, 
pledge,  or  otherwise  encumber  such  portion  of  the  ward's 
estate  as  may  be  required  to  secure  such  loan  or  loans: 
provided,  in  respect  to  the  borrowing  of  money  on  the 
security  of  the  ward's  real  property.  Subchapter  III  of  this 
Chapter  is  controlling. 

(17)  To  execute  and  deliver  all  instruments  that  will  accomplish 
or  facilitate  the  exercise  of  the  powers  vested  in  the 
guardian." 

Sec.  5.     The  title  of  Article   14  of  Chapter  35 A  of  the  General 
Statutes  reads  as  rewritten: 

"ARTICLE  14. 
"Sale.  Mortgage.  Exchange  or  Rental  Lease      ; 
of  Ward's  Estate. " 
Sec.  6.     G.S.  35A-130!  reads  as  rev\ritten: 


1094 


Session  Laws  -  1989  CHAPTER  473 

"§  3 5 A- 1301.     Special  proceedings  to  sell,  e.xchange,  mortgage,  or  -K^ni 
lease. 

(a)  Whenever  used  herein,  the  word  'guardian'  shall  be  construed 
to  include  general  guardian,  guardian  of  the  estate,  ancillary  guardian, 
next  friend,  guardian  ad  litem,  or  commissioner  of  the  court  acting 
pursuant  to  this  Article,  but  not  a  guardian  who  is  guardian  of  the 
person  only;  and  the  word  'mortgage"  shall  be  construed  to  include 
deeds  of  trust. 

(b)  A  guardian  may  apply  to  the  clerk,  by  verified  petition  setting 
forth  the  facts,  for  the  sale,  to  sell,  mortgage,  exchange,  or  rental  of 
lease  for  a  term  of  more  than  three  years,  any  part  of  his  ward's 
estate,  real  or  personah  real  estate,  and  such  proceeding  shall  be 
conducted  as  in  other  cases  of  special  proceedings.  The  clerk,  in  his 
discretion,  may  direct  that  the  next  of  kin  or  presumptive  heirs  of  the 
ward  be  made  parties  to  such  proceeding.  The  clerk  may  order  a 
sale,  mortgage,  exchange,  or  rental  lease  to  be  made  by  the  guardian 
in  such  way  and  on  such  terms  as  may  be  most  advantageous  to  the 
interest  of  the  ward,  upon  finding  by  satisfactory  proof  that: 

(1)  The  ward's  interest  would  be  materially  promoted  by  such 
sale,  mortgage,  exchange,  or  rental  lease,  or 

(2)  The  ward's  personal  estate  has  been  exhausted  or  is 
insufficient  for  his  support  and  the  ward  is  likely  to  become 
chargeable  on  the  county,  or 

(3)  A  sale,  mortgage,  exchange,  or  rental  lease  of  any  part  of 
the  ward's  real  or  personal  estate  is  necessary  for  his 
maintenance    or    for    the    discharge    of   debts    unavoidably 

i.  incurred  for  his  maintenance,  or 

(4)  Any  part  of  the  ward's  real  estate  is  required  for  public 
purposes,  or 

(5)  There  is  a  valid  debt  or  demand  against  the  estate  of  the 
ward;  provided,  when  an  order  is  entered  under  this 
subdivision,  (i)  it  shall  authorize  the  sale  of  only  so  much  of 
the  personal  or  real  estate  as  may  be  sufficient  to  discharge 
such  debt  or  demand,  and  (ii)  the  proceeds  of  sale  shall  be 
considered  as  assets  in  the  hands  of  the  guardian  for  the 
benefit  of  creditors,  in  like  manner  as  assets  in  the  hands  of 
a  personal  representative,  and  the  same  proceedings  may  be 
had  against  the  guardian  with  respect  to  such  assets  as  might 

■       ,      be  taken  against  an  executor,  administrator  or  collector  in 

similar  cases. 

The  order  shall  specify  particularly  the  property  thus  to  be  disposed 

of.  with  the  terms  of  renting  leasing  or  sale  or  exchange  or  mortgage. 

and   shall   be  entered   at   length   on   the   records  of  the  court.      The 
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guardian  may  not  mortgage  the  property  of  his  ward  for  a  term  of 
years  in  excess  of  the  term  fixed  by  the  court  in  its  order. 

(c)  In  the  case  of  a  ward  who  is  a  minor,  no  sale,  mortgage, 
exchange,  or  rental  lease  under  this  Article  shall  be  made  until 
approved  by  the  superior  court  judge,  nor  shall  the  same  be  valid,  nor 
any  conveyance  of  the  title  made,  unless  confirmed  and  directed  by  the 
judge,  and  the  proceeds  of  the  sale,  mortgage,  exchange,  or  rental 
lease  shall  be  exclusively  applied  and  secured  to  such  purposes  and  on 
such  trusts  as  the  judge  shall  specify. 

(d)  All  petitions  filed  under  this  section  wherein  an  order  is  sought 
for  the  sale,  mortgage,  exchange,  or  rental  lease  of  the  ward's  real 
estate  or  both  real  and  personal  property  shall  be  filed  in  the  county 
in  which  all  or  any  part  of  the  real  estate  is  situated.  If  the  order 
sought  is  for  the  sale,  mortgage^  exchange,  or  rental  of  the  ward's 
personal  estate,  the  petition  shall  be  filed  in  the  count}f  in  which  any 
or  all  of  such  personal  estate  is  situated. 

(e)  The  procedure  for  a  sale  pursuant  to  this  section  shall  be  as 
provided  by  Article  29A  of  Chapter  1  of  the  General  Statutes. 

(f)  Nothing  herein  contained  shall  be  construed  to  divest  the  court 
of  the  power  to  order  private  sales  as  heretofore  ordered  in  proper 
cases. 

(g)  On  and  after  June  I,  1973,  no  sales  of  property  belonging  to 
minors  or  incompetent  persons  prior  to  that  date  by  next  friend, 
guardian  ad  litem,  or  commissioner  of  the  court  regular  in  all  other 
respects  shall  be  jdeclared  invalid  nor  shall  any  claim  or  defense  be 
asserted  on  the  grounds  that  said  sale  was  not  made  by  a  duly 
appointed  guardian  as  provided  herein  or  on  the  grounds  that  said 
minor  or  incompetent  person  was  not  represented  by  a  duly  appointed 
guardian." 

Sec.  7.     G.S.  35A-1304  is  repealed. 

Sec.  8.     G.S.  35A-1307  reads  as  rewritten: 
"§  35A-I307.    Spouse  of  incompetent  Imsband  or  wife  entitled  to  special 
proceeding  for  sale  of  real  properly. 

Every  married  person  whose  husband  or  wife  is  adjudged 
incompetent  and  is  confined  in  a  mental  hospital  or  other  institution  in 
this  State,  and  who  was  living  with  the  incompetent  spouse  at  the  time 
of  commitment  shall,  if  he  or  she  be  in  needy  circumstances,  have  the 
right  to  bring  a  special  proceeding  before  the  clerk  to  sell  the  real 
property  of  the  incompetent  spouse,  or  so  much  thereof  as  is  deemed 
expedient,  and  have  the  proceeds  applied  for  support:  Provided,  that 
said  proceeding  shall  be  approved  by  the  judge  of  the  superior  court 
holding  the  courts  of  the  superior  court  district  or  set  of  districts  as 
defined  in  G.S.  7A-4I.I  where  the  said  property  is  situated.  When 
the  deed  of  the  commissioner  appointed  by  the  court,  conveying  the 
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lands  belonging  to  the  incompetent  spouse  is  executed,  probated,  and 
registered,  it  conveys  a  good  and  indefeasible  title  to  the  purchaser." 

Sec.  9.     G.S.  35A-123I  reads  as  rewritten: 
"§  35A-I23I.     Terms  and  conditions  of  bond:  increase  on  sale  of  realty 
or  personal  properly. 

(a)  Before  issuing  letters  of  appointment  to  a  general  guardian  or 
guardian  of  the  estate  the  clerk  shall  require  the  guardian  to  give  a 
bond  payable  to  the  State.  The  clerk  shall  determine  the  value  of  all 
the  ward's  personal  property  and  the  rents  and  profits  of  the  ward's 
real  estate  by  examining,  under  oath,  the  applicant  for  guardianship  or 
any  other  person  or  persons.  The  penalty  in  the  bond  shall  be  set  as 
follows: 

(1)  Where  the  bond  is  executed  by  personal  sureties,  the  penalty 
must  be  at  least  double  the  value  so  determined  by  the  clerk; 

(2)  Where  the  bond  is  executed  by  a  duly  authorized  surety 
company,  the  penalty  may  be  fixed  at  not  less  than  one  and 
one-fourth  times  the  value  so  determined  by  the  clerk; 

(3)  Provided,  however,  the  clerk  may  accept  bond  in  estates 
where  the  value  determined  by  the  clerk  exceeds  the  sum  of 
one  hundred  thousand  dollars  ($100,000).  in  a  sum  equal  to 
one  hundred  and  ten  percent  (110%)  of  the  determined 
value. 

The  bond  must  be  secured  with  two  or  more  sufficient  sureties,  jointly 
and  severally  bound,  and  must  be  acknowledged  before  and  approved 
by  the  clerk.  The  bond  must  be  conditioned  on  the  guardian's 
faithfully  executing  the  trust  reposed  in  him  as  such  and  obeying  all 
lawful  orders  of  the  clerk  or  judge  relating  to  the  guardianship  of  the 
estate  committed  to  him.  The  bond  must  be  recorded  in  the  office  of 
the  clerk  appointing  the  guardian,  except,  if  the  guardianship  is 
transferred  to  a  different  county,  it  must  be  recorded  in  the  office  of 
the  clerk  in  the  county  where  the  guardianship  is  docketed. 

(b)  If,  on  application  of  the  guardian,  the  clerk  or  judge  orders  a 
sale  of  the  ward's  property  for  any  of  the  causes  prescribed  by  law, 
before  the  sale  is  confirmed,  the  guardian  shall  be  required  to  file  a 
bond  as  now  required  in  double  the  amount  of  the  real  property  sold, 
except  where  the  bond — is  executed  by  a  duly  authorized — surety 
company,  in  which  case  the  penalty  of  the  bond  need  not  exceed  one 
and  one-fourth  times  the  amount  of  the  real  property  sold.  If  the  court 
orders  a  sale  of  the  ward's  real  property,  or  if  the  guardian  expects  or 
offers  to  sell  personal  property  that  he  knows  or  has  reason  to  know 
has  a  value  greater  than  the  value  used  in  determining  the  amount  of 
the  bond  posted,  the  guardian  shall,  before  receiving  the  proceeds  of 
the  sale,  furnish  bond  or  increase  his  existing  bond  to  cover  the 
proceeds   if  real   estate   is   sold,    or   to   co\er   the   increased   value   if 
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personal  property  is  sold.  The  bond,  or  the  increase  in  the  existing 
bond,  shall  be  twice  the  amount  of  the  proceeds  of  any  real  property 
sold,  or  of  the  increased  value  of  any  personal  property  sold,  except 
where  the  bond  is  executed  by  a  duly  authorized  surety  company,  in 
which  case  the  penalty  of  the  bond  need  not  exceed  one  and  one- 
fourth  times  the  amount  of  the  real  property  sold  or  the  increased 
value  of  the  personal  property  sold." 

Sec.  10.     G.S.  1-339.1  reads  as  rewritten:  '  "' 

"§  1-339. 1.  Definitions. 

(a)  A  judicial  sale  is  a  sale  of  property  made  pursuant  to  an  order  of 
a  Judge  or  clerk  in  an  action  or  proceeding  in  the  superior  or  district 
court,  including  a  sale  pursuant  to  an  order  made  in  an  action  in 
court  to  foreclose  a  mortgage  or  deed  of  trust,  but  is  not 

(1)  A  sale  made  pursuant  to  a  power  of  sale 

a.  Contained  in  a  mortgage,  deed  of  trust,  or  conditional 
sale  contract,  or 

b.  Granted  by  statute  with  respect  to  a  mortgage,  deed  of 
;  trust,  or  conditional  sale  contract,  or 

(2)  A  resale  ordered  with  respect  to  any  sale  described  in 
subsection  (a)(1).  where  such  original  sale  was  not  held 
under  a  court  order,  or 

(3)  An  execution  sale,  or 

(4)  A  sale  ordered  in  a  criminal  action,  or 

(5)  A  tax  foreclosure  sale,  or 

(6)  A  sale  made  pursuant  to  Article  4  of  Chapter  35  of  the 
General  Statutes,  relating  to  sales  of  estates  held  by  the 
entireties  when  one  or  both  spouses  are  mentally 
incompetent,  or 

(7)  A  sale  made  in  the  course  of  liquidation  of  a  bank  pursuant 
to  G.S.  53-20.  or 

(8)  A  sale  made  in  the  course  of  liquidation  of  an  insurance 
:  company   pursuant  to  Article    17A  of  Chapter  58   of  the 

General  Statutes,  or 
(8a)    A  lease,   sale,  or  exchange  made  pursuant  to  G.S.   35A- 
1251(17)     or     G.S.     35A-1252(14),     unless     any     order 
thereunder  requires,  or 

(9)  Any  other  sale  the  procedure  for  which  is  specially 
provided  by  any  statute  other  than  this  Article." 

Sec.  11.     G.S.  35A-1101(11)  reads  as  rewritten:  '• 

"(II)    'Interim    guardian'    means    a    guardian — of   the — person » 

guardian,  appointed  prior  to  adjudication  of  incompetence 

and  for  a  temporary  period,  foi"  a  respondent  who  requires 

immediate  intervention  to  address  conditions  that  constitute 
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imminent    or    foreseeable    danger    risk    of    harm    to    his 
physical  well-being,  well-being  or  to  his  estate." 
Sec.  12.     G.S.  35A-1I  14  reads  as  rewritten: 
"  §  35A-1 1 14.    Appointment  of  interim  guardian. 

(a)  At  the  time  of  or  subsequent  to  the  filing  of  a  petition  under 
this  Article,  the  petitioner  may  also  file  a  verified  motion  with  the 
clerk  seeking  the  appointment  of  an  interim  guardian. 

(b)  The  motion  shall  set  forth  facts  tending  to  show  that:  show: 

(1)  Xh^f^  That  there  is  reasonable  cause  to  believe  that  the 
respondent  is  incompetent,  and 

(2)  34i€    One  or  both  of  the  following: 

£.  That  the  respondent  is  in  a  condition  that  constitutes  or 
reasonably  appears  to  constitute  an  imminent  danger  or 
foreseeable  risk  of  harm  to  his  physical  well-being  and 
that  requires  immediate  intervention,  and    intervention; 

jb.  That  there  is  or  reasonably  appears  to  be  an  imminent  or 
foreseeable  risk  of  harm  to  the  respondent's  estate  that 
'■  requires  immediate  intervention  in  order  to  protect  the 
respondent's  interest,  and 

(3)  TJ^e-  That  the  respondent  needs  an  interim  guardian  to  be 
appointed  immediately  to  intervene  on  his  behalf  prior  to  the 
adjudication  hearing. 

(c)  Upon  filing  of  the  motion  for  appointment  of  an  interim 
guardian,  the  clerk  shall  immediately  set  a  date,  time,  and  place  for  a 
hearing  on  the  motion.  The  motion  and  a  notice  setting  the  date, 
time,  and  place  for  the  hearing  shall  be  served  promptly  on  the 
respondent  and  on  his  counsel  or  guardian  ad -Umn.  litem  and  other 
persons  the  clerk  may  designate.  The  hearing  shall  be  held  as  soon 
as  possible  but  no  later  than  15  days  after  the  motion  has  been  served 
on  the  respondent. 

(d)  If  at  the  hearing  the  clerk  finds  that  there  is  reasonable  cause 
to  believe  that  the  respondent  is  incompetent,  and: 

(1)  That  -tiiat  the  respondent  is  in  a  condition  that  constitutes  or 
reasonably  appears  to  constitute  an  imminent  danger  or 
foreseeable  risk  of  harm  to  his  physical  well-being,  and  that 
there  is  immediate  need  for  a  guardian  to  provide  consent  or 
take  other  steps  to  protect  the  respondent,  or 

(2)  That  there  is  or  reasonably  appears  to  be  an  imminent  or 
foreseeable  risk  of  harm  to  the  respondent's  estate,  and  that 
immediate  intervention  is  required  in  order  to  protect  the 
respondent's  interest. 

the   clerk   shall    immediately   enter   an    order   appointing   an    interim 
guardian. 
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(e)  The  clerk's  order  appointing  an  interim  guardian  shall  include 
specific  findings  of  fact  to  support  the  clerk's  conclusions,  and  shall 
set  forth  the  interim  guardian's  powers  and  duties.  Such  powers  and 
duties  shall  be  limited  and  shall  extend  only  so  far  and  so  long  as 
necessary  to  meet  the  respondent's  condition t  but  shall  in  no  event 
continue  for  more  than  45  days  or  until  a  general  guardian  or 
guardian  of  the  person  is  appointed,  whichever  occurs  first;  provided, 
the  clerk  may  for  good  cause  shown  extend  the  period  of  interim 
guardianship  for  an  additional  45  days. — The  interim  guardian  shall  be 
a  guardian  of  the  person  and  not  of  the  estate  of  the  ward,  conditions 
necessitating  the  appointment  of  an  interim  guardian.  In  any  event,  the 
interim  guardianship  shall  terminate  on  the  earliest  of  the  following: 
the  date  specified  in  the  clerk's  order;  45  days  after  entry  of  the 
clerk's  order  unless  the  clerk,  for  good  cause  shown,  extends  that 
period  for  up  to  45  additional  days;  when  any  guardians  are  appointed 
following  an  adjudication  of  incompetence;  or  when  the  petition  is 
dismissed  by  the  court.  T^ie-  An  interim  guardian  whose  authority 
relates  only  to  the  person  of  the  respondent  shall  not  be  required  to 
post  a  bond.  If  the  interim  guardian  has  authority  related  to  the 
respondent's  estate,  the  interim  guardian  shall  post  a  bond  in  an 
amount  determined  by  the  clerk,  with  any  conditions  the  clerk  may 
impose,  and  shall  render  an  account  as  directed  by  the  clerk. 

(f)  When  a  motion  for  appointment  of  an  interim  guardian  has 
been  made,  the  petitioner  may  voluntarily  dismiss  the  petition  for 
adjudication  of  incompetence  only  prior  to  the  hearing  on  the  motion 
for  appointment  of  an  interim  guardian." 

Sec.  13.     G.S.  35A-1251,  as  rewritten  by  Section  3  of  this  act, 
is  amended  by  adding  a  subdivision  to  read: 

"(21)    To  expend  estate  income  for  the  support,   maintenance, 

and  education  of  the  ward's  minor  children,  spouse,  and 

:  .;    .  dependents,  and  to  petition  the  court  for  prior  approval  of 

expenditures    from    estate    principal    for    these    purposes; 

^     \  "  •    provided,  the  clerk,  in  the  original  order  appointing  the 

,    ..'i    guardian   or   a   subsequent  order,    may   require  that  the 

•    '•    :    expenditures    from    estate    income    also    be    approved    in 

advance.    In  determining  whether  and  in  what  amount  to 

make  or  approve  these  expenditures,  the  guardian  or  clerk 

.'    :.   :      shall  take  into  account  the  ward's  legal  obligations  to  his 

■   x  ,    '■■   minor  children,  spouse,  and  dependents;  the  sufficiency  of 

•         the  ward's  estate  to  meet  the  ward's  needs;  the  needs  and 

resources    of   the    ward's    minor    children,    spouse,    and 

!   '       ;   dependents:  and  the  ward's  conduct  or  expressed  wishes. 

prior  to  becoming  incompetent,  in  regard  to  the  support  of 

these  persons." 
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Sec.  14.     G.S.  33  A- 1320  is  repealed.  ...      >    . 

Sec.  15.  G.S.  35A-1 1 16(a)  reads  as  rewritten: 
"(a)  Except  as  otherwise  provided  herein,  costs  shall  be  assessed  as 
in  special  proceedings.  Costs  Costs,  including  any  reasonable  fees 
and  expenses  of  counsel  for  the  petitioner  which  the  clerk,  in  his 
discretion,  may  allow,  may  be  taxed  against  either  party  in  the 
discretion  of  the  court  unless: 

(1)  The  clerk  finds  that  the  petitioner  did  not  have  reasonable 
grounds  to  bring  the  proceeding,  in  which  case  costs  shall 
be  taxed  to  the  petitioner;  or 

(2)  The  respondent  is  indigent,  in  which  case  the  costs  shall  be 
waived  by  the  clerk  if  not  taxed  against  the  petitioner  as 
provided  above  or  otherwise  paid  as  provided  in  subsection 
(b)or(c)." 

Sec.  16.  G.S.  35A-1265(a)  reads  as  rewritten: 
"(a)  If  any  guardian  omits  to  account,  as  directed  in  G.S.  35A- 
1264.  or  renders  an  insufficient  and  unsatisfactory  account,  the  clerk 
shall  forthwith  order  such  guardian  to  render  a  full  and  satisfactory 
account,  as  required  by  law.  within  20  days  after  service  of  the  order. 
Upon  return  of  the  order,  duly  served,  if  the  guardian  fails  to  appear 
or  refuses  to  exhibit  such  account,  the  clerk  may  issue  an  attachment 
against  him  for  contempt  and  commit  him  until  he  exhibits  such 
account,  and  may  likewise  remove  him  from  office.  In  all 
proceedings  hereunder  the  defaulting  guardian  will  be  liable  personally 
for  the  costs  of  the  said  proceedings,  including  the  costs  of  service  of 
all  notices  or  writs  incidental  to.  or  thereby  acquiring,  or  the  and  also 
including  reasonable  attorney  fees  and  expenses  incurred  by  a 
successor  guardian  or  other  person  in  bringing  any  such  proceeding, 
or  other  proceedings  deemed  reasonable  and  necessary  to  discover  or 
obtain  possession  of  assets  of  the  ward  in  the  possession  of  the 
defaulting  guardian  or  which  the  defaulting  guardian  should  have 
discovered  or  which  the  defaulting  guardian  should  have  turned  over 
to  the  successor  guardian.  The  amount  of  the  costs  and  attorney  fees 
and  expenses  of  such  proceeding  may  be  deducted  from  any 
commissions  which  may  be  found  due  said  guardian  on  settlement  of 
the  estate." 

Sec.  17.     G.S.  115C-366.2  reads  as  rewritten:  •     . 

"  §  1 15C-366.2.    Applicability  to  certain  persons. 

For  the  purposes  of  G.S.  115C-366  and  115C-366.1  for  any  person 
who  is  a  resident  of  a  place  which  is  not  the  person's  place  of 
domicile,  either  because:  (i)  of  the  residence  of  a  parent  or  guardian 
parent,  guardian,  or  legal  custodian  who  is  a  student,  employee  or 
faculty  member,  of  a  college  or  university,  or  a  visiting  scholar  at  the 
National  Humanities  Center:  or  (ii)  the  child  is  placed  in  or  assigned 
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to  a  group  home,  foster  home,  or  other  similar  facility  or  institution, 
other  than  a  child  covered  by  G.S.  II5C-I4Q,1  (a)  G.S.  1  ISC- 
MO.  1(a):  or  (iii)  the  child  resides  with  a  legal  custodian  who  is  not 
the  child's  parent  or  guardian,  those  sections  shall  be  applied  by 
substituting  the  word  'residing'  for  the  word  'domiciled.'  by 
substituting  the  word  'residence'  for  the  word  'domicile,'  and  by 
substituting  the  word  'residents'  for  the  word  'domiciliaries.'  For 
purposes  of  this  section,  'legal  custodian'  means  the  person  or  agency 
that  has  been  awarded  legal  custody  of  the  child  by  a  court. 

This  section  shall  not  be  construed  to  affect  the  ability  of  any  person 
to  acquire  a  new  domicile." 

Sec.  18.     G.S.  35A-n09  reads  as  rewritten: 
"  ^  35A-1 109.    Scmce  of  notice  and  petition. 

Copies  of  the  petition  and  initial  notice  of  hearing  shall  be 
personally  served  on  the  respondent.  Respondent's  counsel  or 
guardian  ad  litem  shall  be  served  pursuant  to  G.S.  lA-l.  Rule  4. 
Rules  of  Civil  Procedure.  A  sheriff  who  serves  the  notice  and  petition 
shall  do  so  without  demanding  his  fees  in  advance.  The  petitioner, 
within  five  days  after  filing  the  petition,  shall  mail  or  cause  to  be 
mailed,  by  first-class  mail,  copies  of  the  notice  and  petition  to  the 
respondent's  next  of  kin  alleged  in  the  petition  and  any  other  persons 
the  clerk  may  designate,  designate,  unless  such  person  has  accepted 
notice.  Proof  of  such  mailing  or  acceptance  shall  be  by  affidavit  or 
certificate  of  acceptance  of  notice  filed  with  the  clerk.  The  clerk  shall 
mail,  by  first-class  mail,  copies  of  subsequent  notices  to  the  next  of 
kin  alleged   in  the  petition  and  to  such  other  persons  as  the  clerk 

deems  appropriate."  ..;.';':■•', 

Sec.  19.     G.S.  35A-I222  reads  as  rewritten:        ::     ;  .      '■''■':■'' \'-^ 
"§  35A-I222.    Sen'ice  of  application  and  notices.  ;  ■■ '    ;  '.     ''."'. 

A  copy  of  the  application  and  written  notice  of  the  time,  date,  and 
place  set  for  a  hearing  shall  be  served  on  -awy  each  parent,  guardian, 
Q(-  and  legal  custodian  of  the  minor  who  is  not  an  applicant,  and  on 
any  other  person  the  clerk  may  direct,  including  the  minor.  Service 
shall  be  provided  by  G.S.  lA-1.  Rule  4.  Rules  of  Civil  Procedure, 
unless  the  clerk  directs  otherwise.  When  service  is  made  by  the 
sheriff,  the  sheriff  shall  make  such  service  without  demanding  his  fees 
in  advance.  Parties  may  waive  their  right  to  notice  of  the  hearing  and 
the  clerk  may  proceed  to  consider  the  application  upon  determining 
that  all  necessary  parties  are  before  the  court  and  agree  to  have  the 
application  considered." 

Sec.  20.     G.S.  35A- 1237  reads  as  rewritten:  '     .-^'-r 

"  §  35A-1 23  7.    Relief  of  endangered  sureties. 

Any  surety  of  a  guardian,  who  is  in  danger  of  sustaining  loss  by  his 
suretyship,  may  file  a  complaint  motion  in  the  cause  before  the  clerk 
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where  the  guardianship  is  docketed,  setting  forth  the  circumstances  of 
his  case  and  demanding  relief.  The  guard.an  shall  be  requued  to 
answer  thn  rnmpl.ini  .-ilhin  70  rlr.r  nfter  m  .  ice  o  thn  n.mmon. 
have  10  days  after  service  of  the  motion  to  answer  the  motion  it, 
upon  the  hearing,  the  clerk  deems  the  surety  ent.tieo  /o  '^hef  the 
clerk  may  order  the  guardian  to  give  a  new  bond  or  to  'ndemn.fy  the 
surety  against  apprehended  loss,  or  may  remove  the  guardian  from  h  s 
trust  If  the  guardian  fails  to  give  a  new  bond  or  security  to 
indemnify  within  a  reasonable  time  when  required  to  do  so.  the  clerk 
must  enter  a  peremptory  order  for  his  removal,  and  his  authority  as 

guardian  shall  cease." 

Sec.  21.     G.S.  35A-1269  reads  as  rewritten: 
"S?5/l-/269.    Commissions. 

The  superior  court  clerk  shall  allow  commissions  to  the  guardian 
for  his  time  and  troublellTthe  management  of  the  wards  estate,  in  the 
same  manner  and  under  the  same  rules  and  restrictions  as  allowances 
are  made  to  executors,  administrators  and  collectors  unde.  the 
provisions  of  G.S.  28.A.71.3    G.S.  28A-23-3  and  G.S.  28A-23-4. 

Sec.  22.     G.S.  35A-1105  reads  as  rewritten: 
"S  35/4-// 05.    Petition  before  clerk. 

A  verified  petition  for  the  adjudication  of  incompetence  of  an  adult, 
or  of  a  minor  who  is  within  six  months  of  reaching  maiority,  may  be 
filed  with  the  clerk  by  any  person,  including  any  btate  or  local  human 
resources  agency  through  its  authorized  representative." 

Sec.  23.     G.S.  35A-1227(d)  reads  as  rewritten:  "  - 

"(d)     Inter  vivos  or  testamentary  -gift^  transfers  to  minors  may  be 

made  and  administered  according  to  the  North  Carolina  Uniform  Orfts 

Transfers  to  Minors  Act,  Chapter  33  Chapter  33A  of  the  General 

Statutes." 

Sec.  24.     G.S.  35A-1221  reads  as  rewritten: 
"8  35/1-/22/.    ^Pmum  Application  before  clerk. 

Any  person  or  corporation,  including  any  State  or  local  human 
resources  agency  through  its  authorized  representative,  may  make 
application  for  the  appointment  of  a  guardian  of  the  estate  for  any 
m^inor  or  for  the  appointment  of  a  guardian  of  the  person  or  general 
guardian  for  any  minor  who  has  no  natural  guardian  by  filing  an 
application  with  the  clerk.      The  application  shall  set  forth,   to  the 

extent  known:  r 

(1)  The  minor's   name,  date  of  birth,  address,  and  county  of 

residence: 

(2)  The  names  and  addresses  of  the  minors  parents,  if  living, 
and  of  other  persons  known  to  have  an  interest  in  the 
application  for  appointment  of  a  guardian:  the  name  and  date 
of  death  of  the  minors  deceased  parent  or  parents: 
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(3)  The  applicant's  name,  address,  county  of  residence, 
relationship  if  any  to  the  minor,  and  interest  in  the 
proceeding; 

(4)  If  a  guardian  has  been  appointed  for  the  minor  or  custody  of 
the  minor  has  been  awarded,  a  statement  of  the  facts  relating 
thereto  and  a  copy  of  any  guardianship  or  custody  order,  if 
available; 

(5)  A  general  statement  of  the  minor's  assets  and  liabilities  with 
■    .,;,  an   estimate   of  the   value   of  any   property,    including  any 

income  and  receivables  to  which  he  is  entitled; 

(6)  A  statement  of  the  reason  or  reasons  that  the  appointment  of 
a  guardian  is  sought;  whether  the  applicant  seeks  the 
appointment  of  a  guardian  of  the  person,  a  guardian  of  the 
estate,  or  a  general  guardian;  and  whom  the  applicant 
recommends  or  seeks  to  have  appointed  as  such  guardian  or 
guardians;  and 

(7)  Any  other  information  that  will  assist  the  clerk  in 
determining  the  need  for  a  guardian  or  in  appointing  a 
guardian." 

Sec.  25.     G.S.  35A-1211  reads  as  rewritten: 
"  §  35A-121 1 .    Sc'i-vice  of  application,  motions,  and  notices. 

(a)  Application  for  appointment  of  a  guardian  and  related  motions 
and  notices  shall  be  served  on  the  respondent,  respondent's  counsel  or 
guardian  ad  litem,  other  parties  of  record,  and  oft  such  other  persons 
as  the  clerk  shall  direct. 

(b)  When  the  application  for  appointment  of  a  guardian  is  joined 
with  a  petition  for  adjudication  of  incompetence,  the  application  shall 
be  served  with  and  in  the  same  manner  as  the  petition  for  adjudication 
of  incompetence.  In  all  other  cases>  the  applicant  shall  serve  the 
application  as  provided  by  G.S.  1A"1,  Rule  4  of  the  Rules  of  Civil 
Procedure  unless  the  clerk  directs  otherwise. — The  sheriff  shall  make 
such  service  without  demanding  his  fees  in  advance.  When  the 
application  is  filed  subsequent  to  the  petition  for  adjudication  of 
incompetence,  the  applicant  shall  serve  the  application  as  provided  by 
G.S.  lA-1,  Rule  5.  Rules  of  Civil  Procedure,  unless  the  clerk  directs 
otherwise." 

Sec.  26.  G.S.  35A-1261  reads  as  rewritten: 
"§35/4-/26/.  Ji^um4  Invetitoiy  or  account  within  three  months.  •  '• 
Every  guardian,  within  three  months  after  his  appointment,  shall 
exhibit  to  file  with  the  clerk  an  inventory  or  account,  upon  oath,  of 
the  estate  of  his  ward;  but  the  clerk  may  extend  such  time  not 
exceeding  six  months,  for  good  cause  sho\\n." 

Sec.  27.     G.S.  35A-1262  reads  as  rewritten: 
"  §  35A-I262.    Procedure  to  compel  return,  inventory  or  account. 
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..^     Tn  rases  of  default  to  u.hibit  the  return  file  the  inventory  or 

(a)     In  case^  «^J^if"''  35A-1261     the  clerk  must  issue  an  order 

account  required  by  Q-^"  ..f^,;,  '•,,.,,  f^y^u-u^.    the  inventory  or 

t,tt  be  Sd  due  ,he^ua^!an_uE5iUiMLlg!e^^ 
estate  " 

""1:::  f*:     ^i.^,c,f  fo'ofcha^r35A  of  -he  Ge„e,a,  S.a..es  is 
amended  by  adding  a  new  section  to  read. 
"S  ^5/1-/26?  /    Supplemental  inventoty.  _ 

V/Il/i"  :„,  prnp..N  not  .ncluded  ■■■'  ■'..  nricinal  .nventorv  repo 

-f..  ..i.,,.!.,.  nr  descrimion  ot  ^nv  property  oi  me  est  he  em 
ndinird  in  th-  —"■"'I  .nvp.ntorv  is  erroneous  or  m.slead.ng.  he  shall 

I    y  „...ih.H  for  the  original  mvemoiv.     The  cleiR  snaij 

T^^Tr^Tg^Tj;^;:;^^.!-^^  '^j'h  the  origmarinventor,^^ 
''^,'^;;l"'l,lPt':.l.  ,„  me  a  suopletuent^rv  invetttorv  as  requfed^ 
This  section  shall  ^  sul,iect  to  the  entorremen.  provi.,o.!S.^t_U:S, 

^^"^"secf'jO.     The  title  of  Article  13  of  Chapter  35A  of  the  General 

Statutes  reads  as  rewritten: 

"ARTICLE  13. 
Tu.imuiUMiii  nf  rnnrrlinnvhip;.  L-tifr-  Without  GinrdnnSr 
"Removal  or  Resipation  of  Guardian:  Successor  Guardian, 
r:„.„.p.  With-"^  nn^rHJRns:  rermination  ot  Guardianship. 

amended  by  adding  a  new  section  to  read: 
"  s  ^"^A  I7Q')    Tcnninalion  of  guardianship. 

I  ;^  Pv'rv  ;  dianship  shall  be  tc-^uinaaL^nljjl-£o;^er^ 
d„!ies  oHhe  guardian  ^J^^M^I^^^^I^^^^^ 
when  the  ward: 
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(1)  Ceases  to  be  a  minor  as  defined  in  G.S.  35A-1202(12). 

(2)  Is  adjudicated  to  be  restored  to  competency  pursuant  to  the 
provisions  of  G.S.  35A-113Q.  or 

0}    Dies, 
(b)  Notwithstanding  subsection   (a),  a  guardian  of  the  estate  or  a 
general  guardian  is  responsible  for  all  accountings  required  by  Article 
10  of  this  Chapter  until  the  guardian  is  discharged  by  the  clerk." 

Sec.  32.     G.S.  35A-1266  reads  as  rewritten:  ,- 

"  §  35A-I266.    Final  account,  accouni  and  discharge  of  guardian. 

A  guardian  may  be  required  to  file  a  final  account  at  any  time  after 
60  days  from  the  ward's  coming  of  full  age  or  the  cessation  of  the 
guardianship;  but  such  account  may  be  filed  voluntarily  at  any  time, 
and,  whether  the  accounting  be  voluntary  or  compulsory,  it  shall  be 
audited  and  recorded  by  the  clerk. 

Within  60  days  after  a  guardianship  is  terminated  under  G.S.  35A- 
1295.  the  guardian  shall  file  a  final  account  for  the  period  from  the 
end  of  the  period  of  his  most  recent  annual  account  to  the  date  of  that 
event.  If  the  clerk,  after  review  of  the  guardian's  account,  approves 
the  account,  the  clerk  shall  enter  an  order  discharging  the  guardian 
from  further  liability." 

Sec.  33.     This  act  shall  become  effective  October  I.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

H.B.  762  CHAPTER  474 

AN  ACT  TO  ALLOW  SAMPSON  COUNTY  TO  ESTABLISH 
VOTING  PRECINCTS  WITHOUT  REGARD  TO  TOWNSHIP 
BOUNDARIES.  .  ,^  ., 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  the  provisions  of  G.S.  163-128,  a 
county  board  of  elections  may  divide  a  county  into  precincts,  for  the 
purpose  of  voting,  without  regard  to  township  boundaries.  -.- .. 

Sec.  2.     This  act  applies  to  Sampson  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June.  1989. 

SB.  254  CHAPTER  475 

AN  ACT  TO  IMPROVE  RECOVERY  OF  DEFAULTED  STUDENT 
LOANS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  General  Statutes  are  amended  by  adding  a  new 
Chapter  to  read: 

"CHAPTER  105B. 
""  '  "Defaulted  Student  Loan  Recovery  Act. 

"Article  1 . 
"  §  105B-I .    Purpose  and  Defjnilions. 

(a)  It  is  the  purpose  of  this  Article  to  enable  the  State  Education 
Assistance  Authority  to  seek  an  order  of  withholding  of  personal 
earnings  against  a  debtor  who  owes  money  to  the  Authority  through 
default  on  a  student  loan  as  a  means  of  enforcing  a  judgment  which 
requires  the  payment  of  money  to  the  Authority. 

(b)  As  used  in  this  Article: 

(1)  'Annual  federal  poverty  guidelines'  means  the  annual  federal 
poverty  guidelines  issued  by  the  United  States  Department  of 
Health  and  Human  Services  in  effect  at  the  time  in  question. 

(2)  'Authority'  means  the  State  Education  Assistance  Authority 
as  enabled  by  Article  23  of  Chapter  116  of  the  General 
Statutes. 

(3)  'Debtor'  means  any  individual  owing  money  to  the  Authority 
through  default  on  a  student  loan  made,  guaranteed  or 
owned  by  the  Authority,  which  obligation  has  not  been 
adjudicated  satisfied  by  court  order,  set  aside  by  court  order, 
or  discharged  in  bankruptcy. 

(4)  'Family'  means  a  parent  or  parents  and  minor  children  or 
spouses  that  reside  together. 

(5)  'Family  income'  means  family  income  as  set  out  in  the 
annual  federal  poverty  guidelines. 

(6)  'Mistake  of  fact'  means  that  the  debtor: 

au  Is  not  the  actual  person  named  in  the  judgment  that  is 
the  basis  for  a  withholding  action  under  this  section; 

K  Has  satisfied  the  obligation  represented  by  the  judgment 
in  full  and  is  entitled  to  have  the  judgment  cancelled;  or 

c.  Does  not  have  monthly  disposable  earnings  or  is  not 
employed  by  the  payor  as  stated  by  the  Authority  in  its 
motion  to  the  court. 

d.  Has  family  income  at  or  below  two  hundred  percent 
(200%)  of  the  annual  federal  poverty  guidelines. 

(7)  'Payor'  means  the  person,  firm,  association  or  corporation 
by  whom  the  debtor  is  employed. 

(8)  'Student  loan'  means  a  loan  or  loans  made  to  eligible 
students  or  parents  of  students  to  aid  in  obtaining  an 
education  beyond  the  high  school  lexel. 

"§  W5B-2.    Remedy  addilional. 
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The  collection  remedy  under  this  Article  is  in  addition  to  and  not  in 
substitution  for  any  other  remedy  available  by  law. 
"§  I05B-3.    Procedure.  -     *-^^    ^^* 

(a)  Notwithstanding  any  other  provision  of  the  law,  in  any  case  in 
which  the  Authority  obtains  a  judgment  against  a  debtor  as  defined  in 
this  Chapter,  a  judge  of  the  district  court  in  the  county  where  the 
debtor  resides  or  is  found  may  enter  an  order  of  withholding  whereby 
no  more  than  ten  percent  (10%)  of  the  debtor's  monthly  disposable 
earnings  shall  be  withheld  for  the  repayment  of  the  debt  owed  to  the 
Authority.  For  purposes  of  this  section,  'disposable  earnings'  is 
defined  as  that  part  of  the  compensation  paid  or  payable  to  the  debtor 
for  personal  services;  whether  denominated  as  wages,  salary, 
commission,  bonus,  or  otherwise  (including  periodic  payments 
pursuant  to  a  pension  or  retirement  program)  which  remains  after  the 
deduction  of  any  amounts  required  by  law  to  be  withheld. 

(b)  The  Authority  may  move  the  court  for  an  order  of  withholding. 
The  motion  shall  be  verified  and  shall  state  the  name  and  address  of 
the  employer  of  the  debtor,  the  debtor's  monthly  disposable  earnings 
from  said  employer  (which  may  be  based  upon  information  and 
belieQ,  and  the  amount  sought  to  be  withheld,  not  to  exceed  ten 
percent  (10%)  of  the  debtor's  monthly  disposable  earnings.  The 
motion  shall  be  accompanied  by  a  letter  to  the  debtor  which  includes 
information  that  the  Authority  will  withdraw  the  motion  if  the  debtor 
executes  a  sworn  statement  to  the  Authority  that  his  family  income  is 
at  or  below  two  hundred  percent  (200%)  of  the  annual  federal  poverty 
guidelines.  The  letter  shall  include  the  definitions  of  family  and 
family  income,  the  federal  poverty  guidelines  in  effect  as  of  the  date  of 
the  letter,  and  the  procedure  to  contest  the  proposed  garnishment. 
The  Authority  shall  provide  a  form  to  the  debtor  for  the  purpose  of 
securing  his  sworn  statement  about  the  level  of  his  annual  family 
income.  The  motion  shall  be  served  on  both  the  debtor  and  his 
alleged  employer  either  personally  or  by  certified  mail,  return  receipt 
requested  as  set  forth  in  G.S.  lA-1,  Rules  of  Civil  Procedure. 

(c)  At  any  time  following  the  filing  with  the  district  court  of  a 
motion  under  this  section,  the  debtor  may  inspect  and  copy  records 
relating  to  the  debt  or  debts  at  the  offices  of  the  Authority. 

(d)  In  lieu  of  or  in  conclusion  of  any  legal  proceeding  instituted 
under  this  section,  the  debtor  may  enter  into  a  written  agreement  with 
the  State  Education  Assistance  Authority  to  establish  a  schedule  for  the 
repayment  of  the  debt  or  debts  by  periodic  payments  made  directly  to 
the  Authority.  Upon  acceptance  of  any  such  repayment  agreement, 
the  Authority  shall  withdraw  the  motion  for  withholding. 

(e)  Contested  withholding.  The  debtor  or  the  payor  may  contest 
the  withholding  only  on  the  basis  of  mistake  of  fact.     To  contest  the 
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written  reouest  upon  the  court  ana  xnc  j^uui^^^y — — — m- 

hearing  exceeds  two  k  ^^  ...thhnM^^s  entered,  a  copy__of 

.n  ,!,„  .»pnnse  period,  the  couii  may,  williout  fuilhe    leanig   ene 
-■ .-■  ^^ .JThT^JHii^nol   to  exceed   ten   perce  il   ^LOfl^iO^ 

^^^^^^ 

u..  p^rtifi-^  "^^"    return  receipt  requested.    The  oidei  shall  seo 

t  ti   '--  ■■■i-hi^eld   tor  each   pay  period       The  order  snau   pg 
Sect  to  rev.e^.71o^^^^M^5i5^;i^d  dissolm^^ 
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increased  by  a  processing  fee  of  two  dollars  ($2.00)  to  be  retained  by 
the  payor,  unless  waived,  for  each  withholding  under  the  order. 
"  §  I05B-4.    Prohibited  coiidiicl  by  payor;  civil  penalty. 

(a)  Notwithstanding  any  other  provision  of  law,  when  a  court  finds, 
pursuant  to  a  motion  in  the  cause  filed  by  the  Authority  joining  the 
payor  as  a  third  party  defendant,  with  30  days  notice  to  answer  the 
motion,  that  a  payor  has  willfully  refused  to  comply  with  the 
provisions  of  this  section,  such  payor  shall  be  ordered  to  commence 
withholding  and  shall  be  held  liable  to  the  Authority  for  any  amount 
which  such  payor  should  have  withheld,  except  that  such  payor  shall 
not  be  required  to  vary  his  normal  pay  or  disbursement  cycles  in 
order  to  comply  with  these  provisions. 

(b)  A  payor  shall  not  discharge  from  employment,  refuse  to 
employ,  or  otherwise  take  disciplinary  action  against  any  debtor 
because  of  the  withholding.  When  a  court  finds  that  a  payor  has 
taken  any  of  these  actions,  the  payor  shall  be  liable  for  a  civil  penalty 
to  be  paid  to  the  county  school  fund.  For  a  first  offense,  the  civil 
penalty  shall  be  one  hundred  dollars  ($100.00).  For  second  and  third 
offenses,  the  civil  penalty  shall  be  five  hundred  dollars  ($500.00)  and 
one  thousand  dollars  ($1,000).  respectively.  Any  payor  who  violates 
any  provision  of  this  paragraph  shall  be  liable  in  a  civil  action  for 
reasonable  damages  suffered  by  a  debtor  as  a  result  of  the  violation, 
and  a  debtor  discharged  or  demoted  in  violation  of  this  paragraph  shall 
be  entitled  to  be  reinstated  to  his  former  position.  The  statute  of 
limitations  for  actions  under  this  subsection  shall  be  one  year  pursuant 
toG.S.  1-54. 

(c)  Any  payor  who  withholds  the  sum  provided  in  any  notice  or 
order  to  the  payor  shall  not  be  liable  for  any  penalties  under  this 
section. 

"§  I05B-5.    Termination  of  withholding. 

A  requirement  that  income  be  withheld  under  this  section  shall 
promptly  terminate  as  to  prospective  payments  when  the  payor  receives 
notice  from  the  court  that  the  withholding  order  has  expired  or 
become  invalid." 

Sec.  2.     This  act  is  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

H.B.  905  CHAPTER  476  V^ 


AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  CITY  OF 
DURHAM  TO  PERMIT  THE  PAYMENT  OF  FACILITIES  FEES 
IN  INSTALLMENTS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1 15.6  of  the  Charter  of  the  City  of  Durham 
being  Chapter  671.  Session  Laws  of  1975.  as  added  by  Chapter  802. 
Session  Laws  of  1987.  reads  as  rewritten: 

"Sec.  115.6.  Payment  of  Facilities  Fees,  (a)  The  City  Council  may 
prescribe  when  and  by  whom  a  facilities  fee  authorized  by  this  Article 
shall  be  paid.  By  way  of  illustration  and  not  limitation,  the  City 
Council  may  require  the  payment  of  any  applicable  facilities  fee  by  a 
developer  as  a  condition  precedent  to  the  issuance  of  a  building  permit 
for  the  developer's  new  construction,  or  any  part  thereof. 

(b)  The  City  Council  may  permit  the  payment  of  a  facilities  fee  in  a 
lump  sum  or  in  equal  monthly  or  annual  installments  over  a  period  of 
time  not  to  exceed  five  years.  If  paid  in  installments,  such 
installments  shall  bear  interest  at  a  rate  fixed  by  the  City  Council  of 
not  more  than  nine  percent  (9%)  per  annum  from  the  date  when 
payment  by  lump  sum  would  have  otherwise  been  due.  The  facilities 
fee,  with  accrued  interest,  may  be  paid  in  full  at  any  time. 

(c)  If  a  facilities  fee  is  to  be  paid  in  installments  pursuant  to 
subsection  (b)  of  this  section,  then  from  and  after  the  date  when 
payment  by  lump  sum  would  have  otherwise  been  due,  the  fee  shall  be 
a  lien  on  the  property  of  the  developer  or  other  person  against  which 
the  fee  was  imposed.  The  facilities  fee  lien  shall  be  of  the  same 
nature  and  to  the  same  extent  as  the  lien  for  city  and  county  property 
taxes.  The  lien  shall  be  inferior  to  all  prior  and  subsequent  liens  for 
State,  local,  and  federal  taxes,  equal  to  liens  of  special  assessments, 
and  superior  to  all  other  liens  and  encumbrances. 

(d)  If  any  installment  on  a  facilities  fee  is  not  paid  when  due,  then 
all  of  the  installments  remaining  unpaid  shall  immediately  become  due 
and  payable,  and  the  sums  due  may  be  collected  by  the  same  process 
and  in  the  same  manner  as  property  taxes  due  upon  the  property 
subject  to  the  lien.  By  way  of  illustration  and  not  limitation,  the 
property  may  be  sold  by  the  City  under  the  same  rules  as  are 
prescribed  by  law  for  the  foreclosure  and  sale  of  land  for  unpaid 
property  taxes.  Foreclosure  may  be  begun  at  any  time  following  30 
days  after  the  due  date.  The  City  shall  not  be  entitled  to  a  deficiency 
judgment  in  an  action  to  foreclose  a  facilities  fee  lien. 

(e)  The  City  may  not  maintain  an  action  or  proceeding  to  enforce 
any  remedy  for  the  foreclosure  of  a  facilities  fee  lien  unless  the  action 
or  proceeding  is  begun  within  the  period  of  time  prescribed  by  law  for 
the  foreclosure  of  special  assessment  liens. 

(f)  For  purposes  of  this  section,  a  'facilities  fee'  includes  both  the 
fee  as  defined  in  Section  115.1(3)  of  this  Charter  and  the  capital 
facilities  fees  for  water  and  sewer  connections  established  by  the  Cit}' 
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pursuant  to  authority  conferred  by  Article  16  of  Chapter  160A  of  the 

General  Statutes." 

Sec.  2.     This  act  is  effective  upon  ratification.  t'    i 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

27th  day  of  June,  1989. 

H.B.  908  CHAPTER  477 

AN   ACT  TO   ALLOW   THE   TOWN   OF   BENSON   TO  IMPOSE 
WATER  AND  WASTEWATER  LINE  CAPACITY  CHARGES. 

Whereas,  rapid  growth  through  the  influx  of  new  construction 
imposes  on  the  Town  of  Benson  increased  capital  costs  necessary  to 
insure  that  adequate  water  and  wastewater  lines  for  the  customers  of 
the  town's  systems  are  made  available  to  the  users  of  the  town's  water 
and  wastewater  lines:  and 

Whereas,  it  is  the  purpose  of  this  act  to  better  enable  the  Town  of 
Benson  to  accommodate  orderly  growth  and  development  within  its 
corporate  limits  and  extraterritorial  jurisdiction  by  providing  them  with 
new  methods  of  regulating  development  to  meet  increased  demands  for 
the  upgrading  and  future  expansion  of  its  water  and  wastewater  lines; 
and 

Whereas,  it  is  the  further  purpose  of  this  act  to  place  an  equitable 
share  of  the  costs  of  upgrading,  expanding  and  adding  to  the  present 
water  and  wastewater  lines  on  all  new  and  expanded  users  of  such 
lines;  and 

Whereas,  it  is  the  intent  of  the  General  Assembly  that  the  costs  of 
upgrading,  expanding  and  adding  to  the  present  water  and  wastewater 
lines  be  borne  in  part  by  those  requiring  new  or  increased  capacities 
from  such  lines,  rather  than  placing  the  brunt  of  such  costs  on 
existing  users  of  the  lines;  Now,  therefore. 

The  General  Assembly  of  Norih  Carolina  enacts:  ■■  ■     ••-  ,'■ 

Section  1.  Definitions.  The  following  definitions  apply  to  this 
act,  unless  the  context  clearly  requires  otherwise: 

(1)  "Capital  costs"  means  costs  spent  for  upgrading,  expanding 
and/or  developing  water  and  wastewater  lines  intended  to 
serve  the  customers  of  the  town's  water  and/or  wastewater 
treatment  system. 

(2)  "Developer"  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(3)  "New  construction"  means  any  new  development, 
construction,   or   installation   that   results   in   the   use  of  the 
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town's  water  and/or  wastewater  lines  and  includes  current 
users  of  that  system  that  require  additional  capacity  from 
said  lines. 

(4)  "Capacity  charge"  means  the  charge  imposed  upon  new 
construction  as  defined  herein  pursuant  to  the  grant  of 
regulatory  authority  contained  herein. 

Sec.  2.  Subject  to  the  conditions  hereinafter  set  forth,  a  town 
may  adopt  an  ordinance  or  ordinances  imposing  and  collecting  a 
regulatory  fee  defined  herein  as  a  "capacity  charge"  on  developers  of 
all  new  construction. 

Sec.  3.  The  amount  of  each  "capacity  charge"  imposed  and 
collected  shall  be  based  upon  reasonable  and  uniform  consideration  of 
capital  costs  ultimately  to  be  incurred  by  the  town  as  a  result  of  the 
new  construction,  but  the  charge  may  differ  from  line  to  line.  The 
"capacity  charge"  must  bear  a  direct  relationship  to  the  additional  or 
expanded  capital  costs  incurred  or  ultimately  to  be  incurred  for  the 
upgrading,  expanding  or  developing  of  water  and/or  wastewater  lines. 

Sec.  4.  The  amount  of  each  "capacity  charge"  shall  be  based 
on  qualified  needs  and  specific  classifications  and  rates,  which  shall  be 
uniformly  applied  to  all  members  of  a  class;  however,  the  town  may 
vary  the  charges  from  line  to  line. 

Sec.  5.  Before  adopting  or  amending  any  "capacity  charge" 
ordinance  authorized  by  this  act,  the  town  governing  board  shall  hold 
a  public  hearing  on  it.  A  notice  of  the  public  hearing  shall  be  given 
so  as  to  conform  with  G.S.  160A-364.  as  it  may  be  amended  from 
time  to  time.  No  "capacity  charge"  ordinance  shall  be  adopted  or 
amended  without  first  giving  the  planning  board  a  reasonable 
opportunity  to  make  comments  and  recommendations  to  the  town 
governing  board. 

Sec.  6.  Monies  collected  as  "capacity  charges"  from  a 
developer  shall  be  placed  in  a  separate  trust  fund.  All  such  revenues 
shall  be  spent  for  the  capital  facilities  for  which  they  were  collected. 

Sec.  7.  A  cause  of  action  as  to  the  validity  of  any  "capacity 
charge"  adopted  under  this  act  shall  be  brought  within  90  days  after 
its  assessment. 

Sec.  8.  The  town  is  authorized  to  enact  ordinances,  resolutions, 
rules  and  regulations  that  are  necessary  or  expedient  to  implement  this 
act. 

Sec.  9.  The  powers  conferred  in  this  act  shall  be  supplementary 
to  all  other  powers  and  procedures  authorized  by  any  other  general  or 
local  law.  Assessments,  charges,  fees,  or  rates  authorized  by  any 
other  general  or  local  law  are  not  affected  by  this  act. 

Sec.  10.     This  act  applies  to  the  Town  of  Benson  only. 

Sec.  11.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June,  1989. 

H.B.  915  CHAPTER478    y..  "    '  ■  -^''y^^^^'y     ''^'' 

AN   ACT   TO   MAKE   SUNDRY  AMENDMENTS   CONCERNING 
LOCAL  GOVERNMENT  IN  ORANGE  COUNTY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  Town  of  Chapel  Hill,  being 
Chapter  473.  Session  Laws  of  1975.  is  hereby  amended  by  adding  a 
new  Section  5.20  to  read  as  follows: 

"Sec.  5.20.  Ordinances  permitting  low  and  moderate  housing  and 
providing  density  bonuses. 

(a)  For  the  purpose  of  increasing  the  availability  of  housing  for 
persons  of  low  and  moderate  income,  and  thereby  promoting  the 
public  health,  safety  and  welfare,  the  Town  of  Chapel  Hill  may  grant 
a  density  bonus  or  provide  other  incentives  of  equivalent  financial 
value  to  a  developer  of  housing  within  the  Town  and  its  extraterritorial 
planning  jurisdiction,  if  the  developer  agrees: 

(1)  To  construct  at  least  twenty-five  percent  (25%)  of  the  total 
units  of  a  housing  development  for  persons  and  families  of 
low  or  moderate  income;  or. 

(2)  To  construct  at  least  ten  percent  (10%)  of  the  total  units  of  a 
housing  development  for  lower  income  households. 

(b)  For  the  purposes  of  this  Article,  'density  bonus'  means  a 
density  increase  of  at  least  twenty-five  percent  (25%)  over  the 
otherwise  maximum  allowable  residential  density  under  the  applicable 
zoning  classification.  The  density  bonus  shall  not  be  included  when 
determining  the  number  of  housing  units  which  is  equal  to  ten  percent 
(10%)  or  twenty-five  percent  (25%)  of  the  total.  The  Town  may  apply 
the  density  bonus  to  housing  developments  consisting  of  five  or  more 
dwelling  units." 

Sec.  2.  The  Charter  of  the  Town  of  Carrboro.  being  Chapter 
476  of  the  Session  Laws  of  1987.  is  amended  by  adding  a  new  section 
to  Article  9  to  read: 

"Section  9-6.  Stopwork  Orders.  The  Board  of  Aldermen  may 
provide  in  its  land  use  ordinance  that  the  land  use  administrator  may 
issue  stopwork  orders  whenever  violations  of  the  land  use  ordinance 
are  discovered  and  the  administrator  concludes  that  irreparable  injury 
will  occur  if  the  alleged  violation  is  not  terminated  immediately.  The 
ordinance  shall  provide  for  an  expedited  procedure  whereby  a 
stopwork  order  may  be  appealed  to  the  board  of  adjustment.  The 
ordinance  may  also  provide  that  a  violation  of  a  stopwork  order  that 
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has    not   been    appealed    or   that    has    been    upheld   on    appeal    shall 
constitute  a  misdemeanor." 

Sec.  3.  G.S.  I53A-I23  is  amended  by  adding  a  new  subsection 
(h)  to  read  as  follows: 

"(h)  A  county  may  provide  in  its  zoning  ordinances,  subdivision 
regulations,  or  other  land  use  ordinance  that  the  administrator  of  the 
ordinance  may  issue  stopwork  orders  when  violations  of  such 
ordinances  are  discovered  and  the  administrator  concludes  that 
irreparable  injury  will  occur  if  the  alleged  violation  is  not  terminated 
immediately.  The  ordinance  shall  provide  for  an  expedited  procedure 
whereby  a  stopwork  order  may  be  appealed  to  the  board  of  adjustment. 
The  ordinance  may  also  provide  that  a  violation  of  a  stopwork  order 
that  has  not  been  appealed  or  that  has  been  upheld  on  appeal  shall 
constitute  a  misdemeanor.  This  subsection  shall  only  apply  to  Orange 
County." 

Sec.  4.  The  Charter  of  the  Town  of  Chapel  Hill,  being  Chapter 
473.  Session  Laws  of  1975.  is  hereby  amended  by  adding  a  new 
Section  3.12  to  read  as  follows: 

"Sec.  3.12.    Disclosure  of  properly  and  business  interests. 

(a)  The  Town  Council  of  Chapel  Hill  may  require  by  ordinance  the 
disclosure  by  the  Mayor  and  members  of  the  Council  of  their,  and 
their  spouses',  personal  financial  interests  including  but  not  limited  to 
interests  in  real  property  and  in  entities  doing  business  with  the  town 
or  applying  for  permits  or  approvals  from  the  Town.  The  Council 
may  establish  minimum  percentage  interests  below  which  disclosure 
would  not  be  required. 

(b)  The  Town  Council  of  Chapel  Hill  may  require  by  ordinance 
that  the  Mayor  and  Council  members  shall  not  vote  on  matters 
involving  their  property  or  business  interests:  provided,  that  the 
Council  may  exempt  from  disqualification  matters  such  as  zoning  or 
development  decisions  in  which  all  properties  similarly  situated  would 
be  similarly  affected." 

Sec.  5.  (a)  Section  5.23  of  the  Charter  of  the  Town  of  Chapel 
Hill,  being  Chapter  473,  Session  Laws  of  1975.  as  added  by  Chapter 
330,  Session  Laws  of  1977,  and  renumbered  to  be  Section  5.33  under 
G.S.  160A-496.  reads  as  rewritten: 

"Sec.  5.33.  Removal  of  trees  from  public  and  private  property.  Tree 
protection  regulations.  The  Town  is  authorized  to  adopt  ordinances 
after  holding  of  a  public  hearing  thereon,  to  regulate  removal 
planting,  removal,  and  substantial  destruction  of  trees  and  shrubs  and 
their  surrounding  soils,  to  the  extent  that  the  root  systems  of  trees  and 
shrubs  extend  into  such  soils,  from  on  public  and  private  property 
within  the  town  and  its  extraterritorial  planning  jurisdiction  in  order  to 
preserve,    protect,    and    enhance    one    of  the — most   valuable    natural 
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resources  of  the  community,  and  to  protect  the  health,  safety,  and 

welfare  of  its  citizens." 

(b)    All    development   and   zoning   ordinances    of  the   Town    of 

Chapel    Hill    enacted    and    all    steps    taken    by    that    town    to    enact 

development  and  zoning  ordinances  prior  to  the  effective  date  of  this 

section   which   would   have  been   valid   under  subsection   (a)  of  this 

section  are  hereby  validated,  ratified,  and  confirmed. 

Sec.  6.     This  act  is  effective  upon  ratification.  '■'■  '""'' 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

27th  day  of  June.  1989. 

H.B.  1292  CHAPTER  479  " 

AN   ACT   TO   PROVIDE   RELIEF   TO   CLERKS   OF   COURT   IN 
HANDLING  CHILD  SUPPORT  CASES. 

The  General  Assembly  of  North  Carolina  enacts:  ' '  -• 

Section  I.      G.S.  50-13.9  (d)  reads  as  rewritten:  ^  .^ 

"(d)  In  a  non-IV-D  case,  when  an  obligor  fails  to  make  a  required 
payment  of  child  support  and  is  in  arrears,  the  clerk  of  superior  court 
shall  mail  by  regular  mail  to  the  last  known  address  of  the  obligor  a 
notice  of  delinquency.  The  notice  shall  set  out  the  amount  of  child 
support  currently  due  and  shall  demand  immediate  payment  of  said 
amount.  The  notice  shall  also  state  that  failure  to  make  immediate 
payment  will  result  in  the  issuance  by  the  court  of  an  enforcement 
order  requiring  the  obligor  to  appear  before  a  district  court  judge  and 
show  cause  why  the  support  obligation  should  not  be  enforced  by 
income  withholding,  contempt  of  court,  or  other  appropriate  means. 
Failure  to  receive  the  delinquency  notice  shall  not  be  a  defense  in  any 
subsequent  proceeding.  If  Sending  the  notice  of  delinquency  shall  be 
in  the  discretion  of  the  clerk  if  the  clerk  has,  during  the  previous  12 
months,  sent  a  notice  or  notices  of  delinquency  to  the  obligor  for 
nonpayment,  or  if  income  withholding  has  been  implemented  against 
the  obligor  or  the  obligor  has  been  previously  found  in  contempt  for 
nonpayment  under  the  same  child  support  order ,  sending  the  notice  of 
delinquency  shall  be  in  the  discretion  of  the  clerk. 

If  the  arrearage  is  not  paid  in  full  within  21  days  after  the  mailing 
of  the  delinquency  notice,  or  is  not  paid  within  30  days  after  the 
obligor  becomes  delinquent  if  the  clerk  has  elected  not  to  send  a 
delinquency  notice,  the  clerk  without  waiting  the  21  days  if  the  clerk 
has  elected  not  to  mail  a  delinquency  notice  for  any  of  the  reasons 
provided  herein,  the  clerk  shall  cause  an  enforcement  order  to  be 
issued  and  shall  issue  a  notice  of  hearing  before  a  district  court  judge. 
The  enforcement  order  shall  order  the  obligor  to  appear  and  show 
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cause  why  he  should  not  be  subjected  to  income  withholding  or 
adjudged  in  contempt  of  court,  or  both,  and  shall  order  the  obligor  to 
bring  to  the  hearing  records  and  information  relating  to  his 
employment  and  the  amount  and  sources  of  his  disposable  income. 
The  enforcement  order  shall  state: 

(1)  That  the  obligor  is  under  a  court  order  to  provide  child 
support,  the  name  of  each  child  for  whose  benefit  support  is 
due.  and  information  sufficient  to  identify  the  order; 

(2)  That  the  obligor  is  delinquent  and  the  amount  of  overdue 
support; 

(3)  That  the  court  may  order  income  withholding  if  the  obligor 
is  delinquent  in  an  amount  equal  to  the  support  due  for  one 
month; 

(4)  That  income  withholding,  if  implemented,  will  apply  to  the 
obligor's  current  payors  and  all  subsequent  payors  and  will 
be  continued  until  terminated  pursuant  to  G.S.  1 10-136.10; 

(5)  That  failure  to  bring  to  the  hearing  records  and  information 
relating  to  his  employment  and  the  amount  and  sources  of 
his  disposable  income  will  be  grounds  for  contempt; 

(6)  That  if  income  withholding  is  not  an  available  or  appropriate 
remedy,  the  court  may  determine  whether  the  obligor  is  in 
contempt  of  whether  any  other  enforcement  remedy  is 
appropriate. 

The  enforcement  order  may  be  signed  by  the  clerk  or  a  district  court 
judge,  and  shall  be  served  on  the  obligor  pursuant  to  G.S.  lA-1.  Rule 
4.  Rules  of  Civil  Procedure.  The  clerk  shall  also  notify  the  party  to 
whom  support  is  owed  of  the  pending  hearing.  The  clerk  may 
withdraw  the  order  to  the  supporting  party  upon  receipt  of  the 
delinquent  payment.  On  motion  of  the  person  to  whom  support  is 
owed,  with  the  approval  of  the  district  court  judge,  if  he  finds  it  is  in 
the  best  interest  of  the  child,  no  enforcement  order  shall  be  issued. 

When  the  matter  comes  before  the  court,  the  court  shall  proceed  as 
in  the  case  of  a  motion  for  income  withholding  under  G.S.  110-136.5. 
If  income  withholding  is  not  an  available  or  adequate  remedy,  the 
court  may  proceed  with  contempt,  imposition  of  a  lien,  or  other 
available,  appropriate  enforcement  remedies. 

This  subsection  shall  apply  only  to  non-IV-D  cases,  except  that  the 
clerk  shall  issue  an  enforcement  order  in  a  IV-D  case  when  requested 
to  do  so  by  an  IV-D  obligee." 

Sec.  2.     This  act  shall  become  effective  January  1,  1990. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
27th  day  of  June,  1989. 
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SB.  308  CHAPTER  480  '      v  .. 

AN  ACT  TO  ALLOW  PUBLIC  CONTRACTS  TO  BE  BID  IN  THE 
ALTERNATIVE  AS  MULTI-PRIME  OR  SINGLE-PRIME 
CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-128  reads  as  rewritten: 
"§   143-128.   Separate  specifications  for  building  contracts;  responsible 
contractors. 

(a)  Every  officer,  board,  department,  commission  or  commissions 
charged  with  responsibility  of  preparation  of  specifications  or  awarding 
or  entering  into  contracts  for  the  erection,  construction,  alteration  or 
repair  of  any  buildings  for  the  State,  or  for  any  county  or 
municipality,  when  the  entire  cost  of  such  work  shall  exceed  one 
hundred  thousand  dollars  ($100,000)  must  have  prepared  separate 
specifications  for  each  of  the  following  subdivisions  or  branches  of 
work  to  be  performed: 

(1)  Heating,  ventilating,  air  conditioning  and  accessories 
(separately  or  combined  into  one  conductive  system)  and/or 
refrigeration  for  cold  storage  (where  the  cooling  load  is  15 
tons  or  more  of  refrigeration),  and  all  work  kindred  thereto. 

(2)  Plumbing  and  gas  fittings  and  accessories,  and  all  work 
kindred  thereto. 

(3)  Electrical  wiring  and  installations,  and  all  work  kindred 
thereto. 

(4)  General  work  relating  to  the  erection,  construction, 
alteration,  or  repair  of  any  building  above  referred  to,  which 
work  is  not  included  in  the  above-listed  three  subdivisions  or 
branches. 

All  such  specifications  must  be  so  drawn  as  to  permit  separate  and 
independent  bidding  upon  each  of  the  subdivisions  or  branches  of 
work  enumerated  above.  The  above  enumeration  of  subdivisions  or 
branches  of  work  shall  not  be  construed  to  prevent  any  officer,  board, 
department,  commission  or  commissions  from  preparing  additional 
separate  specifications  and  awarding  additional  separate  contracts  for 
any  other  category  of  work  when  it  is  deemed  in  the  best  interest  of 
such  officer,  board,  department,  commission  or  commissions  to  do  so. 

All  contracts  hereafter  awarded  by  the  State  or  by  a  county  or 
municipality,  or  a  department,  board,  commissioner,  or  officer 
thereof,  for  the  erection,  construction,  alteration  or  repair  of 
buildings,  or  any  parts  thereof,  shall  award  the  respective  work 
specified  separately  to  responsible  and  reliable  persons,  firms  or 
corporations  regularly  engaged  in  their  respective  lines  of  work.  When 
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the  estimated  cost  of  work  to  be  performed  in  any  single  subdivision 
or  branch  is  less  than  ten  thousand  dollars  ($10,000).  the  same  may 
be  included  in  the  contract  for  one  of  the  other  subdivisions  or 
branches  of  the  work,  irrespective  of  total  project  cost. 

Each  separate  contractor  shall  be  directly  liable  to  the  State  of  North 
Carolina,  or  to  the  county  or  municipality,  and  to  the  other  separate 
contractors  for  the  full  performance  of  all  duties  and  obligations  due 
respectively  under  the  terms  of  the  separate  contracts  and  in 
accordance  with  the  plans  and  specifications,  which  shall  specifically 
set  forth  the  duties  and  obligations  of  each  separate  contractor.  For  the 
purpose  of  this  section,  the  wording  'separate  contractor"  is  hereby 
deemed  and  held  to  mean  any  person,  firm  or  corporation  who  shall 
enter  into  a  contract  with  the  State,  or  with  any  county  or 
municipality,  for  the  erection,  construction,  alteration  or  repair  of  any 
building  or  buildings,  or  parts  thereof. 

All  public  authorities  coming  within  the  requirements  of  this  section 
shall  have  the  authority  to  purchase  and  erect  prefabricated  or 
relocatable  buildings  or  portions  thereof  without  complying  with  the 
provisions  hereof,  except  that  portion  of  the  work  which  must  be 
performed  at  the  construction  site. 

(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  section, 
the  State,  a  county,  municipality,  department,  board,  commission, 
public  hospital,  or  other  public  body,  or  an  officer  thereof  may  use 
the  single-prime  contract  system  and  may  prequalify  bidders  for  all 
construction  contracts. 

If  the  public  body  chooses  to  use  the  single-prime  contract  system, 
it  must  also  seek  bids  for  the  project  under  subsection  (a)  of  this 
section  and  award  the  contract  to  the  lowest  responsible  bidder  or 
bidders  for  the  total  project. 

For  the  single-prime  contract  system  all  bidders  must  identify  on 
their  bid  the  contractors  they  have  selected  for  the  subdivisions  or 
branches  of  work  for: 

(1)  Heating,  ventilating,  and  air  conditioning; 

(2)  Plumbing; 

(3)  Electrical;  and 

(4)  General. 

(c)  The  State  shall  have  a  verifiable  ten  percent  (10%)  goal  for 
participation  by  minority  businesses  in  the  total  value  of  work  for  each 
project  for  which  a  contract  or  contracts  are  awarded  pursuant  to  this 
section.  Each  city,  county,  or  other  public  body  shall  adopt,  after  a 
notice  and  public  hearing,  an  appropriate  verifiable  percentage  goal 
for  participation  by  minority  businesses  in  the  total  value  of  work  for 
which  a  contract  or  contracts  are  awarded  pursuant  to  this  section. 

As  used  in  this  subsection: 
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(1)  The  term  'minority-business'  means  a  business: 

£.    In  wiiich  at  least  fifty-one  percent  (51%)   is  owned  by 

one   or    more   minority    persons,    or    in    tiie   case   of  a 

corporation,  in  wiiich  at  least  fifty-one  percent  (51%)  of 

■  the  stock  is  owned  by  one  or  more  minority  persons:  and 

tv.    Of  which  the  management  and  daily  business  operations 

;  are  controlled  by  one  or  more  of  the  minority  persons 

who  own  it. 

(2)  The  term  'minority  person'  means  a  person  who  is  a  citizen 
or  lawful  permanent  resident  of  the  United  States  and  who 

■•■.-«        js^ 

a^    Black,   that  is.   a  person   having  origins   in  any  of  the 
black  racial  groups  in  Africa; 
.    .        b^    Hispanic,    that    is.    a    person    of  Spanish    or   Portugese 
culture    with    origins    in    Mexico,    South    or    Central 
America,  or  the  Caribbean  Islands,  regardless  of  race; 
£.    Asian  American,  that  is,  a  person  having  origins  in  any 
of  the  original  peoples  of  the  Far  East,  Southeast  Asia 
and  Asia,  the  Indian  subcontinent,  the  Pacific  Islands; 
d^    American  Indian  or  Alaskan  Native,   that  is,  a  person 
■'  having  origins  in  any  of  the  original  peoples  of  North 

America;  or  ., 

£.    Female.  ........ 

(3)  The  term  'verifiable  goal'  means  for  purposes  of  the  separate 
prime  contract  system,  that  the  awarding  authority  has 
adopted  written  guidelines  specifying  the  actions  that  will  be 
taken  to  ensure  a  good  faith  effort  in  the  recruitment  and 
selection  of  minority  businesses  for  participation  in  contracts 
awarded  under  this  section;  and 

(4)  The  term  'verifiable  goal'  means  for  purposes  of  the  single- 
prime  contract  system,  that  the  awarding  authority  has 
adopted  written  guidelines  specifying  the  actions  that  the 
prime  contractor  must  take  to  ensure  a  good  faith  effort  in 
the  recruitment  and  selection  of  minority  businesses  for 
participation  in  contracts  awarded  under  this  section;  the 
required  actions  must  be  documented  in  writing  by  the 
contractor  to  the  appropriate  awarding  authority. 

(d)  The  State  and  its  political  subdivisions  shall  award  public 
contracts  pursuant  to  this  section  without  regard  to  race,  religion, 
color,  creed,  national  origin,  sex,  age,  or  handicapping  condition,  as 
defined  in  G.S.  168A-3.  Nothing  in  this  section  shall  be  construed  to 
require  contractors  or  awarding  authorities  to  award  contracts  or 
subcontracts  to  or  to  make  purchases  of  materials  or  equipment  from 
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minority-business  contractors  or  minority-business  subcontractors  who 
do  not  submit  the  lowest  responsible  bid  or  bids." 

Sec.  2.     G.S.  143-132  reads  as  rewritten: 
"§  143-132.  Minimum  number  of  bids  for  public  contracts. 

(a)  No  contract  to  which  G.S.  143-129  applies  for  construction  or 
repairs  shall  be  awarded  by  any  board  or  governing  body  of  the  State, 
or  any  subdivision  thereof,  unless  at  least  three  competitive  bids  have 
been  received  from  reputable  and  qualified  contractors  regularly 
engaged  in  their  respective  lines  of  endeavor;  however,  this  section 
shall  not  apply  to  contracts  which  are  negotiated  as  provided  for  in 
G.S.  143-129.  Provided  that  if  after  advertisement  for  bids  as  required 
by  G.S.  143-129.  not  as  many  as  three  competitive  bids  have  been 
received  from  reputable  and  qualified  contractors  regularly  engaged  in 
their  respective  lines  of  endeavor,  said  board  or  governing  body  of  the 
State  agency  or  of  a  county,  city,  town  or  other  subdivision  of  the 
State  shall  again  advertise  for  bids;  and  if  as  a  result  of  such  second 
advertisement,  not  as  many  as  three  competitive  bids  from  reputable 
and  qualified  contractors  are  received,  such  board  or  governing  body 
may  then  let  the  contract  to  the  lowest  responsible  bidder  submitting  a 
bid  for  such  project,  even  though  only  one  bid  is  received. 

(b)  For  purposes  of  contracts  bid  in  the  alternative  between  the 
separate  prime  and  single-prime  contracts,  pursuant  to  G.S. 
143- 128(b).  a  bid  submitted  by  a  single-prime  contractor  shall 
constitute  a  competitive  bid  in  each  of  the  four  subdivisions  or 
branches  of  work  listed  in  G.S.  143- 128(a)." 

Sec.  3.  The  State  Construction  Office  of  the  Department  of 
Administration,  the  Division  of  School  Planning  of  the  Department  of 
Public  Education,  the  Division  of  Facility  Services  of  the  Department 
of  Human  Resources,  the  North  Carolina  Association  of  County 
Commissioners,  the  North  Carolina  League  of  Municipalities,  the 
School  Board  Association,  and  the  North  Carolina  Hospital 
Association  shall  monitor  and  study  the  separate  prime  and  single- 
prime  contract  systems  in  the  bidding  of  public  building  projects  and 
shall  compile  data  on  the  total  verifiable  contractual,  legal,  and 
administrative  cost  to  the  public. 

The  State  Building  Commission  shall  develop  the  necessary  forms 
and  procedures  to  survey  the  public  contracts  let.  The  public  bodies 
responsible  for  the  award  of  contracts  shall  submit  all  necessary 
records  to  the  appropriate  office,  division,  association,  or  individual  as 
directed  by  the  State  Building  Commission.  The  appropriate  office, 
division,  association,  or  individual  shall  maintain  records  of  public 
contracts  from  bodies  under  their  super\ision  or  bodies  that  are  their 
members. 
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An  executive  summary  of  data  sliall  be  submitted  to  the  State 
Building  Commission  and  such  data  shall  be  compiled  and  analyzed  in 
a  report  to  be  made  to  the  1995  Session  of  the  General  Assembly. 

Sec.  4.  This  act  is  effective  upon  ratification  and  shall  expire  on 
June  30.  1995. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

S.B.  332  CHAPTER  481 

AN  ACT  TO  CONFORM  STATE  GAS  PIPELINE  STANDARDS  TO 
THE  NEWLY  ENACTED  AMENDMENTS  TO  THE  FEDERAL 
NATURAL  GAS  PIPELINE  SAFETY  ACT  OF  1968. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  62-50(b)  reads  as  rewritten: 

"(b)  The  Commission  is  hereby  authorized  to  enter  into  agreements 
with  the  United  States  Department  of  Transportation  and  other  federal 
agencies  and  with  other  states  or  public  utilities  commissions  of  other 
states  for  the  regulation  of  natural  gas  pipelines  located  within  the 
State  of  North  Carolina  and  upon  the  execution  of  such  cooperative 
agreements,  the  Commission  is  authorized  to  utilize  Commission 
personnel  for  inspection,  investigation,  and  regulation  of  safety 
standards  for  interstate  and  intrastate  natural  gas  pipelines  in  North 
Carolina,  and  to  share  in  the  cost  of  such  regulation  with  other 
agencies  having  duties  with  respect  to  the  regulation  of  said  natural 
gas  pipelines,  and  to  receive  funds  from  the  United  States  Department 
of  Transportation  for  such  regulation.  The  Commission  may  use 
Commission  personnel  to  inspect  and  investigate  all  gas  incidents, 
facilities,  and  records  kept  pursuant  to  the  provisions  of  49  Code  of 
Federal  Regulations,  Parts  191.  192.  and  193,  and  to  cooperate  with 
other  state  and  federal  agencies  in  determining  the  probable  cause  or 
causes  of  gas  incidents.  Any  information  obtained  during  an 
investigation  of  a  gas  incident  shall  be  reduced  to  writing  and  a  report 
containing  that  information  shall  be  filed  with  the  Chief  Clerk  of  the 
Commission  and  the  report  shall  be  subject  to  public  inspection  but 
the  report  shall  not  be  admissible  in  evidence  in  any  civil  or  criminal 
proceeding  arising  from  the  incident." 

Sec.  2.     G.S.  62-50(d)  reads  as  rewritten: 

"(d)  Any  person  who  violates  any  provision  of  this  section,  or  any 
regulation  of  the  Utilities  Commission  issued  thereunder,  shall  be 
subject  to  a  civil  penalty  not  to  exceed  one  thousand  dollars  ($1>000) 
ten  thousand  dollars  ($10,000)  for  each  violation  for  each  day  that  the 
violation    persists,    the    maximum    civil    penalty    not    to    exceed   -two 
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hundred  thousand  dollars  ($200>000)  five  hundred  thousand  dollars 
($500,000)  for  any  continuing  violation." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

S.B.  296  CHAPTER  482 

AN  ACT  TO  MAKE  CONFORMING  CHANGES  REQUIRED  BY 
THE  FEDERAL  TRUTH  IN  MILEAGE  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  20-341  reads  as  rewritten: 
"  ^20-541.  Definitions. 
As  used  in  this  Article: 

(1)  The  term  'odometer'  means  an  instrument  for  measuring 
and  recording  the  actual  distance  a  motor  vehicle  travels 
while  in  operation;  but  shall  not  include  any  auxiliary 
odometer  designed  to  be  reset  by  the  operator  of  the  motor 
vehicle  for  the  purpose  of  recording  mileage  on  trips. 

(2)  The  term  'repair  and  replacement"  means  to  restore  to  a 
sound  working  condition  by  replacing  the  odometer  or  any 
part  thereof  or  by  correcting  what  is  inoperative. 

(3)  The  term  'transfer"  means  to  change  ownership  by 
purchase,  gift,  or  any  other  means. 

(4)  The  term  'transferee"  means  any  person  to  whom  the 
ownership  in  a  motor  vehicle  is  transferred  or  any  person 
who,  as  agent,  accepts  transfer  of  ownership  in  a  motor 
vehicle  for  another  by  purchase,  gift,  or  any  means  other 
than  by  creation  of  a  security  interest. 

(5)  The  term  'transferor'  means  any  person  who  or  any  person 
who,  as  agent,  transfers  his  ownership  in  a  motor  vehicle  by 
sale,  gift  or  any  means  other  than  by  creation  of  a  security 
interest. 

(6)  The  term  'lessee'  means  any  person,  or  the  agent  for  any 
person,  to  whom  a  motor  vehicle  has  been  leased  for  a  term 
of  at  least  four  months. 

(7)  The  term  'lessor'  means  any  person,  or  the  agent  for  any 
person,  who  has  leased  five  or  more  vehicles  in  the  past  12 
months. 

(8)  The  term  'mileage'  means  the  actual  distance  that  a  vehicle 
has  traveled." 

Sec.  2.     G.S.  20-347(a)  reads  as  rewritten: 
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"(a)  In  connection  with  the  transfer  of  a  motor  vehicle,  the 
transferor  shall  deliver  disclose  the  mileage  to  the  transferee^-paoi^-t© 
execution  of  any  transfer  of  ownership  document,  a  single  written 
statement  which  contains  the  following  in  writing  on  the  title  or  on  the 
document  used  to  reassign  the  title.  This  written  disclosure  must  be 
signed  by  the  transferor,  including  the  printed  name,  and  shall  contain 
the  following  information: 

(1)  The  odometer  reading  at  the  time  of  the  transfer  (not  to 
include  tenths  of  miles) ;  ■  ■• 

(2)  The  date  of  the  transfer: 

(3)  The  transferor's  name  and  current  address: 

(3a)  The  transferee's  printed  name,  signature  and  current 
address: 

(4)  The  identity  of  the  vehicle,  including  its  make,  model,  body 
type,  -i^  and  vehicle  identification  number,  and  the  license 
plate  number  most  recently  used  on  the  vehicle; 

(5)  A  statement  that  the  mileage  is  unknown  if  the  transferor 
knows  the  odometer  reading  differs  from  the  number  of 
miles — the — vehicle — has — actually — traveled » — attd — th^t — the 
difference — is — greater — tJmn — th^t — caused — by — odometer 
calibration  error  Certification  by  the  transferor  that  to  the 
best  of  his  knowledge  the  odometer  reading: 

a^    Reflects  the  actual  mileage;  or 

—  Reflects    the    amount    of    mileage    in    excess    of    the 
designed  mechanical  odometer  limit;  or 

—  Does  not  reflect  the  actual  mileage  and  should  not  be 
relied  on. 

-(4) A — statement — describing — eaeh — known — alteration — of    the 

odometer — readings — including — date. — person — making — the 
alteration,  and  approximate  number  of  miles  removed  by 
the  alteration;  and 

4^ Disclosure  of  excess    mileage  when   vehicle   is   known  to 

have   exceeded — 100.000   miles   and   the  odometer   records 

only  five  whole-mile  digits. 

Provided  that  the  certificate  of  title  or  other  ownership  documents 

shall   be  used  in   lieu  of  the  single  written   statement  if  the  title  or 

ownership  document  contains  the  information  set  forth  in  subsection 

Sec.  3.     G.S.  20-347  is  amended  by  adding  a  new  subsection  to 
read: 

"(al)  Before  executing  any  transfer  of  ownership  document,  each 
lessor  of  a  leased  motor  vehicle  shall  notify  the  lessee  in  writing  that 
the  lessee  is  required  to  provide  written  disclosure  to  the  lessor 
regarding  mileage.     In  connection  with  the  transfer  of  ownership  of 
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the   leased    motor   vehicle,    the   lessee   shall   furnish   to   the   lessor   a 

^tt^Sii^imilS^^ 

moimaion^^      _^^^^^  ^^^^^^^  ^^  ^^^^  ^^^^^^^  ^^^^^.^^  ^1^^  disclosure; 

2)    The   current   odometer    reading    (not   to    include   tenths    ot 

miles);  •      ,    , 

(3)    The  date  of  the  statement; 
74)    The  lessee's  printed  name  and  current  address; 
k    Th.  i...nr'.  printed  name,  signature,  and  current  address; 
^)    The  identity  ot  the  vehicle,  including  its  make,  model,  year, 

—  i^r^riv  n/pp   nnd  vehicle  identification  number; 

(7)  Th.  hJp  "th.t  the  lessor  notified  the  lessee  of  the  disclosure 

—  requirements  and  the  date  the  lessor  received  the  complejed 
disclosure  statement;  and  r  ^.■    ,        i  h-,^ 

(8)  ciHIiaion  by  the  lessee  that  to  the  best  of  his  knowledge 
the  odometer  reading; 

a  Reflects  the  actual  mileage;                           c  ,     a    •       a 

K  Reflects  the  amount  of  mileage  in  excess  of  the  designed 

"  mprhanical  odometer  limit;  or 

c.  Does  not  reflect  the  actual   mileage  and  should  not  be 

relied  on.  ■_    •   • 

If  the  lesl^ni^isfers  the  leased  vehicle  without  obtainmg 
p.ccP..inn  of  it.  the  lessor  may  indicate  on  the  title  the  mil^e 
Hi.rln.ed  bv  the  lessee  under  this  subsection,  unless  the  lessor  has 
reason  to  believe  that  the  disclosure  by  the  lesse^^oe^jioLieflectJjre 
actual  mileage  of  the  vehicle." 

Sec.  4.     G.S.  20-347(d)(3)  reads  as  rewritten:  ^ 

"(3)  A  vehicle  that  \s  25  \0  years  old  or  older;  or" . 

Sec.  5.     G.S.     20-347(d)     is     amended     by     adding     a     new 

subdivision  to  read:  r 
"(2a)  A  vehicle  sold  directly  by  the  manufacturer  to  any  agency  ot 
thP  TTnitPd  States  in  conformity  with  contractual  specifi^cations; 
Sec.  6.     Article  15  of  Chapter  20  is  amended  By  aaaing  a  new 

section  to  read: 

"8  20-^47/.    Odometer  disclosure  record  reicnuon. 

(^^  Dealers  and  distributors  of  motor  vehicl^who  are  required  by 
thi.  Part  to  execute  an  odometer  disclosure  statement  shall  retain,  for 
fivP  vP.rs.  a  photostat,  carbon,  or  other  tacsimile  copy  of  each 
nHnmpter  mileage  statement  which  theussue_0Lieceiy_e.  They  shal 
rPtnin  all  odometer  disclosure  statements  at  their  primary  place  o 
business  in  an  order  that  is  appropriate  to  business  requirements  and 
that  permits  systematic  retrieval.  . 

(h^     T.essors   shall   retain.  Tor  five  years  following  the  date  they 
tralAr^^^rship  of  the   leased  vehicle,   each  odometer  disclosure 

1125 


CHAPTER  483  Session  Laws  -  1 989 

statement  which  they  receive  from  a  lessee.  They  shall  retain  all 
odometer  disclosure  statements  at  their  primary  place  of  business  in  an 
order  that  is  appropriate  to  business  requirements  and  that  permits 
systematic  retrieval. 

(c)  Each  auction  company  shall  establish  and  retain  at  its  primary 
place  of  business  in  an  order  that  is  appropriate  to  business 
requirements  and  that  permits  systematic  retrieval,  for  five  years 
following  the  date  of  sale  of  each  motor  vehicle,  the  following  records: 

(1)  The  name  of  the  most  recent  owner  (other  than  the  auction 
company): 

(2)  The  name  of  the  buyer:  '.•.... 

(3)  The  vehicle  identification  number:  and 

(4)  The    odometer    reading    on    the    date    which    the    auction 
company  took  possession  of  the  motor  vehicle. 

(d)  Records  required  to  be  kept  under  this  section  shall  be  open  to 
inspection  and  copying  by  law  enforcement  officers  of  the  Division  in 
order  to  determine  compliance  with  this  Article. " 

Sec.  7.     G.S.  20-345  reads  as  rewritten: 
"  §  20-345.  Conspiracy. 

No  person  shall  conspire  with  any  other  person  to  violate  G.S. 
20-342.  20-343,  20-344.  20-346.  or  20-347  20-347.  or  20-347.1." 

Sec.  7.1.      G.S.  20-350  reads  as  rewritten: 
"^20-350.    Criminal  offense.  -  •■ 

Any  person,  firm  or  corporation  violating  any  provision  of  this 
Article  shall — be  guilty  of  a  misdemeanor.  Any  person,  firm  or 
corporation  violating  G.S.  20-343  shall  be  guilty  of  a  Class  J  felony. 
A  violation  of  any  remaining  provision  of  this  Article  shall  be  a 
misdemeanor." 

Sec.  8.     This  act  shall  become  effective  January  1,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

S.B.  413  CHAPTER483 

AN  ACT  TO  PROVIDE  FOR  THE  ASSIGNMENT  TO  THE  STATE 
OF  THE  RIGHT  TO  THIRD  PARTY  BENEFITS  IN 
DEPARTMENT  OF  HUMAN  RESOURCES  MEDICAL 
PAYMENT  PROGRAMS. 

The  General  Assembly  of  Nonh  Carolina  enacts: 

Section  1.      G.S.    Article    1    of  Chapter    I30A   of  the   General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"§  130A-13.    Application  for  eligibility  for  Dcparimcni  medical  payment 
program  constitutes  assignment  to  the  State  of  right  to  third  party  benefits. 
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(a)  Notwithstanding  any  other  provisions  of  law,  by  applying  for 
financial  eligibility  for  any  Department  medical  payment  program 
administered  under  this  Chapter,  the  recipient  patient  or  responsible 
party  for  the  recipient  patient  shall  be  deemed  to  have  made  an 
assignment  to  the  State  of  the  right  to  third  party  benefits,  contractual 
or  otherwise,  to  which  he  may  be  entitled  to  the  extent  of  the  amount 
of  the  Department's  payment  on  behalf  of  the  recipient  patient.  Any 
attorney  retained  by  the  recipient  patient  shall  be  compensated  for  his 
services  in  accordance  with  the  following  schedule  and  in  the 
following  order  of  priority  from  any  amount  of  such  third  party 
benefits  obtained  on  behalf  of  the  recipient  by  settlement,  with 
judgment  against,  or  otherwise  from  a  third  party: 

(1)  First  to  the  payment  of  any  court  costs  taxed  by  the 
judgment; 

(2)  Second  to  the  payment  of  the  fee  of  the  attorney  representing 
the  beneficiary  making  the  settlement  or  obtaining  the 
judgment,  but  this  fee  shall  not  exceed  one-third  of  the 
amount  obtained  or  recovered  to  which  the  right  of 
subrogation  applies; 

(3)  Third  to  the  payment  of  the  amount  of  assistance  received  by 
the  beneficiary  as  prorated  with  other  claims  against  the 
amount  obtained  or  received  from  the  third  party  to  which 
the  right  of  subrogation  applies,  but  the  amount  shall  not 
exceed  one-third  of  the  amount  obtained  or  recovered  to 
which  the  right  of  subrogation  applies;  and 

(4)  Fourth  to  the  payment  of  any  amount  remaining  to  the 
beneficiary  or  his  personal  representative. 

The  United  States  and  the  State  of  North  Carolina  shall  be  entitled 
to  shares  in  each  net  recovery  under  this  section.  Their  shares  shall 
be  promptly  paid  under  this  section  and  their  proportionate  parts  of 
such  sum  shall  be  determined  in  accordance  with  the  matching 
formulas  in  use  during  the  period  for  which  assistance  was  paid  to  the 
recipient. 

(b)  The  Department  shall  establish  a  third  party  resources  collection 
unit  that  is  adequate  to  ensure  collection  of  third  party  resources. 

(c)  The  Commission  may  adopt  rules  necessary  to  implement  this 
section . " 

Sec.  2.     This  act  shall  become  effective  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 
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SB.  467    ;  CHAPTER  484  i 

AN  ACT  TO  EXEMPT  EMPLOYEES  OF  THE  NORTH 
CAROLINA  STATE  PORTS  AUTHORITY  FROM  THE  STATE 
PERSONNEL  SYSTEM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  126-5(cl)  reads  as  rewritten: 
"(cl)    Except   as    to   the    provisions    of  Articles    6    and    7    of  this 
Chapter,  the  provisions  of  this  Chapter  shall  not  apply  to: 

(1)  Constitutional  officers  of  the  State.  ■  *'■   .  .:      ■ 

(2)  Officers  and  employees  of  the  Judicial  Department.      -;     1 

(3)  Officers  and  employees  of  the  General  Assembly.         ' 

(4)  Members  of  boards,  committees,  commissions,  councils, 
and  advisory  councils  compensated  on  a  per  diem  basis. 

(5)  Officials  or  employees  whose  salaries  are  fixed  by  the 
General  Assembly,  or  by  the  Governor,  or  by  the  Governor 
and  Council  of  State,  or  by  the  Governor  subject  to  the 
approval  of  the  Council  of  State. 

(6)  Employees  of  the  Office  of  the  Governor  that  the  Governor, 
at  any  time,  in  his  discretion,  exempts  from  the  application 
of  the  provisions  of  this  Chapter  by  means  of  a  letter  to  the 
State  Personnel  Director  designating  these  employees. 

(7)  Employees  of  the  Office  of  the  Lieutenant  Governor,  that 
the  Lieutenant  Governor,  at  any  time,  in  his  discretion, 
exempts  from  the  application  of  the  provisions  of  this 
Chapter  by  means  of  a  letter  to  the  State  Personnel  Director 
designating  these  employees. 

(8)  Instructional  and  research  staff,  physicians,  and  dentists  of 
The  University  of  North  Carolina. 

(9)  Employees  whose  salaries  are  fixed  under  the  authority 
vested  in  the  Board  of  Governors  of  The  University  of 
North  Carolina  by  the  provisions  of  G.S.  116-11(4), 
116-1(5)  [116-11(5)].  and  116-14. 

(10)  Employees  of  community  colleges  whose  salaries  are  fixed 
in  accordance  with  the  provisions  of  G.S.  115D-5  and  G.S. 
115D-  20. 

(11)  North  Carolina  School  of  Science  and  Mathematics' 
employees  whose  salaries  are  fixed  in  accordance  with  the 
provisions  of  G.S.  1 16-235(c)(l)  and  G.S.  1 16-235(c)(2). 

(12)  Employees  of  the  North  Carolina  Low-Level  Radioactive 
Waste  Management  Authorits'  whose  salaries  are  fixed 
pursuant  to  G.S.  104G-5(g)(l)' and  G.S.  l04G-5(g)(2). 
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(13)  Employees  of  the  North  Carolina  Hazardous  Waste 
Management  Commission  whose  salaries  are  fixed  pursuant 
to  G.S.  130B-6(g)(l)  and  G.S.  130B-6(g)(2). 

(14)  Employees  of  the  North  Carolina  State  Ports  Authority." 
Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

S.B.  512  CHAPTER  485 

AN  ACT  TO  MAKE  VARIOUS  SUBSTANTIVE  AND  TECHNICAL 
CHANGES  IN  THE  INSURANCE  LAWS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.  113-28.3  is  repealed. 

Sec.  2.     G.S.  58-340. 38(a)  reads  as  rewritten: 
"(a)     Nothing  contained  in  this  Article  shall  be  so  construed  as  to 
affect  or  apply  to: 

(1)  Grand  or  subordinate  lodges  of  societies,  orders  or 
associations  now  doing  business  in  this  State  which  provide 
benefits  exclusively  through  local  or  subordinate  lodges; 

(2)  Orders,  societies  or  associations  which  admit  to  membership 
only  persons  engaged  in  one  [or]  or  more  crafts  or 
hazardous  occupations,  in  the  same  or  similar  lines  of 
business,  insuring  only  their  own  members  and  their 
families,  and  the  ladies'  societies  or  ladies'  auxiliaries  to 
such  orders,  societies  or  associations; 

(3)  Domestic  societies  which  limit  their  membership  to 
employees  of  a  particular  city  or  town,  designated  firm, 
business  house  or  corporation  which  provide  for  a  death 
benefit  of  not  more  than  four  hundred  dollars  ($400.00)  five 
hundred  dollars  ($500.00)  or  disability  benefits  of  not  more 
than  three  hundred  fifty  dollars  ($350.00)  to  any  one  person 
in  any  one  year,  or  both:  or 

(4)  Domestic  societies  or  associations  of  a  purely  religious, 
charitable  or  benevolent  description,  which  provide  for  a 
death  benefit  of  not  more  than  fe«* — hundred — dollars 
($400.00)  five  hundred  dollars  ($500.00)  or  for  disability 
benefits  of  not  more  than  three  hundred  fifty  dollars 
($350.00)  to  any  one  person  in  any  one  year,  or  both." 

Sec.  3.     G.S.  31A-1 1(a)(2)  reads  as  rewritten: 

"(2)  In  any  other  manner  payable  to  the  slayer  by  virtue  of  his 
surviving  the  decedent,  shall  be  paid  to  the  person  or 
persons   who  would   have   been   entitled   thereto  as   if  the 
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.'-  slayer    had    predeceased    the    decedent.       If   no    alternate 

'  beneficiary  is  named,  insurance  and  annuity  proceeds  shall 

be  paid  into  the  estate  of  the  decedent." 

Sec.  4.  G.S.  58-536(b)  reads  as  rewritten: 
"(b)  Each  application  for  the  issuance  or  renewal  of  a  certificate 
shall  be  accompanied  by  a  filing  fee  of  twenty  dollars  ($20.00)  and 
evidence  of  maintenance  of  a  fidelity  bond  of  not  less  than  one 
hundred  thousand  dollars  ($100,000)  surety  bond  in  an  amount  to  be 
determined  by  rules  adopted  by  the  Commissioner." 

Sec.  5.  G.S.  58-475(a)  reads  as  rewritten: 
"(a)  If  an  insurer  intends  to  renew  a  policy,  the  insurer  must 
furnish  to  the  insured  the  renewal  terms  and  a  statement  of  the 
amount  of  premium  due  for  the  renewal  policy  period.  This  section 
applies  only  if  the  insurer  intends  to  decrease  coverage,  increase 
deductibles,  impose  any  kind  of  surcharge,  or  increase  the  premium 
rate  in  the  renewal  policy." 

Sec.  6.  G.S.  58-475(c)  reads  as  rewritten: 
"(c)  If  the  insurer  fails  to  furnish  the  renewal  terms  and  statement 
of  premium  due  in  the  manner  required  by  this  section,  the  insured 
may  cancel  the  renewal  policy  within  the  30-day  period  following 
receipt  of  the  renewal  terms  and  statement  of  premium  due.  For 
refund  purposes,  earned  premium  for  any  period  of  coverage  shall  be 
calculated  pro  rata  upon  the  premium  applicable  to  the  policy  being 
renewed  instead  of  the  renewal  policy.  If  an  insurer  fails  to  comply 
with  the  45-day  notice  requirement  of  this  section,  the  insured  is 
entitled  to  the  option  of  coverage  under  the  policy  being  renewed  and 
at  the  same  cost  of  that  policy  until  45  days  have  elapsed  after  the 
insurer  has  provided  the  insured  with  the  notice." 

Sec.  7.  G.S.  58-35 1(b)  reads  as  rewritten: 
"(b)  The  refund  of  premiums  for  decreasing  term  credit  life 
insurance  in  transactions  of  60  months  or  less  and  the  refund  of 
premiums  for  single  interest  credit  property  insurance  and  single 
interest  physical  damage  insurance  shall  be  equal  to  the  amount 
computed  by  the  sum  of  digits  formula  known  as  the  'Rule  of  78.' 
The  refund  of  premiums  for  decreasing  term  credit  life  insurance  in 
transactions  of  more  than  60  months  duration  shall  be  equal  to  the 
premium  that  would  be  charged  for  the  remaining  term  and  amount  of 
coverage  in  the  policy.  The  refund  of  premiums  for  level  term  credit 
life  insurance  and  dual  interest  credit  property  insurance  and  dual 
interest  physical  damage  insurance  shall  be  equal  to  the  pro  rata 
unearned  gross  premiums." 

Sec.  8.  G.S.  58- 176(c)  is  amended,  at  the  bottom  of  the  first 
page  of  photographically  reproduced  form,  by  deleting  "Noon"  and 
substituting  "12:01  a.m."  for  "Noon"  in  both  places  where  it  appears. 
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Sec.  9.     G.S.  58-54  reads  as  rewritten: 
"  §  58-54.  Forms  to  he  approved  by  Convnissioner  of  Insurance. 

(a)  It  is  unlawful  for  any  insurance  company  doing  business  in  this 
State  to  issue,  sell,  or  dispose  of  any  policy,  contract,  or  certificate,  or 
use  applications  in  connection  therewith,  until  the  forms  of  the  same 
have  been  submitted  to  and  approved  by  the  Commissioner  of 
Insurance  of  North  Carolina,  and  copies  filed  in  the  Insurance 
Department.  If  a  policy  form  filing  is  disapproved  by  the 
Commissioner,  the  Commissioner  may  return  the  filing  to  the  filer. 
As  used  in  this  section,  'policy  form'  includes  endorsements,  riders, 
or  amendments  to  policies  that  have  already  been  approved  by  the 
Commissioner. 

(b)  As  to  group  and  blanket  accident  and  health  insurance  and 
group  life  insurance  policies  issued  and  delivered  to  a  trust  outside  of 
this  State  and  covering  persons  resident  in  this  State,  the  group 
certificates  to  be  delivered  or  issued  for  delivery  in  this  State  shall  be 
filed  with  and  approved  by  the  Commissioner  pursuant  to  subsection 
(a)  of  this  section." 

Sec.  10.     Article   3   of  Chapter   58   of  the   General   Statutes   is 
amended  by  adding  a  new  section  to  read: 

"§    58-30.6.      Meaning      of  terms    'accident',    'accidenlal   injury',   and 
'accidental  means '. 

(a)  This  section  applies  to  the  provisions  of  all  group  life,  group 
accident,  group  health,  and  group  accident  and  health  insurance 
policies  and  group  annuities  under  this  Chapter  that  are  issued  on  or 
after  October  1.  1989.  and  preferred  provider  arrangements  under  this 
Chapter  that  are  entered  into  on  or  after  October  1,  1989. 

(b)  'Accident',  'accidental  injury',  and  'accidental  means'  shall  be 
defined  to  imply  'result'  language  and  shall  not  include  words  that 
establish  an  accidental  means  test." 

Sec.  11.     Article    1    of  Chapter  57   of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 

"§    57-1.3.       Meaning   of  terms    'accident',     'accidental    injury',    and 
'accidental  means '. 

(a)  This  section  applies  to  the  provisions  of  all  subscriber  contracts 
under  this  Chapter  that  are  issued  on  or  after  October  1.  1989,  and 
preferred  provider  arrangements  under  this  Chapter  that  are  entered 
into  on  or  after  October  1.  1989. 

(b)  'Accident',  'accidental  injury',  and  'accidental  means'  shall  be 
defined  to  imply  'result'  language  and  shall  not  include  words  that 
establish  an  accidental  means  test." 

Sec.  12.     Chapter  57B  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
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"§    57B-2.I.      Meaning   of  terms    'accident',    'accidental   injury',   and 
'accidental  means '. 

(a)  Effective  October  1.  1989.  this  section  applies  to  all  health 
maintenance  organization  plans  under  this  Chapter. 

(b)  'Accident',  'accidental  injury',  and  'accidental  means'  shall  be 
defined  to  imply  'result'  language  and  shall  not  include  words  that 
establish  an  accidental  means  test." 

Sec.  13.     Article  32  of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read:  ■    ,  ■  ,v   .'    ■ 

"  §  58-360.    Automobile  physical  damage  insurance. 

(a)  Single  interest  or  dual  interest  physical  damage  insurance  may 
be  written  on  nonfleet  private  passenger  motor  vehicles,  as  defined  in 
G.S.  58-131. 35A.  that  are  used  as  collateral  for  loans  made  under 
Article  15  of  Chapter  53  of  the  General  Statutes,  subject  to  the 
following  conditions: 

(1)  Such  insurance  may  be  written  only  on  a  motor  vehicle  on 
which  there  is  a  valid  inspection  sticker. 

(2)  If  a  motor  vehicle  is  already  insured  and  the  lender  is  named 
loss  payee  and  that  insurance  continues  in  force,  then  no 
other  physical  damage  insurance  may  be  written. 

(3)  Notification  must  be  given  orally  and  in  writing  to  the 
borrower  that  he  has  the  option  to  provide  his  own  insurance 
coverage  at  any  point  during  the  term  of  the  loan. 

(4)  The  creditor  must  have  either  a  first  or  second  lien  on  the 
motor  vehicle  to  be  insured. 

(5)  The  amount  of  insurance  coverage  may  not  exceed  the  lesser 
of  (i)  the  principal  amount  of  the  loan  plus  allowable 
charges,  excluding  interest,  plus  two  scheduled  installment 
payments  or  (ii)  the  actual  fair  market  value  of  the  collateral 
at  the  time  the  insurance  is  written. 

(6)  When  a  creditor  accepts  other  collateral  in  addition  to  a 
motor  vehicle  as  herein  defined,  the  combined  insurance  on 
all  collateral  may  not  exceed  the  initial  indebtedness  of  the 
loan. 

(b)  Policy  forms,  rates,  rating  plans,  and  classifications  for  the 
insurance  authorized  by  subsection  (a)  of  this  section  shall  be  filed 
with  the  Commissioner  in  accordance  with  Articles  13C  and  38  of  this 
Chapter." 

Sec.  14.     G.S.  58-54.24  reads  as  rewritten: 
"§    58-54.24.       Commissioner  authorized   to   seek   injunclions  against 
unauthorized  insurers.    Cease  and  desist  orders. 

"Whenever  the  Commissioner,  from  evidence  satisfactory  to  him.  has 
reasonable  grounds  for  believing  that  any  person  is  violating  or  is 
about  to  violate  the  provisions  of  G.S.  58-54.2 h  he  may  through  the 
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Attorney  General  of  this  State  cause  a  complaint  to  be  filed  in  the 
Superior  Court  of  Wake  Coiint)^  to  enjoin  and  restrain  such  person 
from  continuing  or  engaging  in  such  violations  or  doing  any  act  in 
furtherance — thereof. — Xbe — court — steU — have  jurisdiction — ov^ — tb€ 
proceedings — attd — slwUJ — Iwve — tbe — power — to — make — attd — enter — an 
appropriate  order  or  judgment  granting  preliminary  or  final  injunctive 
relief  as  in  its  discretion  is  proper:  Provided,  however,  that  the  person 
alleged  to  be  in  violation  shall  have  been  served  with  process  as  is 
provided  in  G.S.  58-54.25. 

(a)  Whenever  the  Commissioner,  from  evidence  satisfactory  to 
him,  has  reasonable  grounds  to  believe  that  any  person  is  violating  or 
is  about  to  violate  G.S.  58-54.21.  he  may,  after  notice  and  opportunity 
for  hearing,  reduce  his  findings  to  writing  and  issue  and  cause  to  be 
served  upon  such  person  an  order  to  cease  and  desist  from  violating 
G.S.  58-54.21. 

(b)  Until  the  expiration  of  the  time  allowed  under  G.S. 
58-54. 24A(a)  for  filing  a  petition  for  review,  if  no  such  petition  has 
been  duly  filed  within  such  time;  or  if  a  petition  for  review  has  been 
filed  within  such  time,  then  until  the  transcript  of  the  record  in  the 
proceeding  has  been  filed  in  the  Court,  the  Commissioner  may  at  any 
time,  upon  such  notice  and  in  such  manner  as  he  considers  proper, 
modify  or  set  aside  in  whole  or  in  part  any  order  issued  by  him  under 
this  section. 

(c)  After  the  expiration  of  the  time  allowed  for  filing  a  petition  for 
review,  if  no  such  petition  has  been  duly  filed  within  such  time,  the 
Commissioner  may  at  any  time,  after  notice  and  opportunity  for 
hearing,  reopen  and  alter,  modify,  or  set  aside,  in  whole  or  in  part, 
any  order  issued  by  him  under  this  section,  whenever  in  his  opinion 
conditions  of  fact  or  of  law  have  so  changed  as  to  require  such  action 
or  if  the  public  interest  requires." 

Sec.  15.     Article  3C  of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  the  following  new  sections: 
"  §  58-5 4. 24A.    Judicial  review  of  cease  and  desist  orders. 

(a)  Any  person  required  by  an  order  of  the  Commissioner  under 
G.S.  58-54.24  to  cease  and  desist  may  obtain  a  review  of  such  order 
by  filing  in  the  Superior  Court  of  Wake  County,  within  30  days  from 
the  date  of  the  service  of  such  order,  a  written  petition  praying  that  the 
order  of  the  Commissioner  be  set  aside.  A  copy  of  such  petition  shall 
be  immediately  served  upon  the  Commissioner,  and  the  Commissioner 
shall  then  immediately  certify  and  file  in  the  Court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  all  the  evidence  taken,  and 
the  order  of  the  Commissioner.  Upon  such  filing  of  the  petition  and 
transcript  the  Court  has  jurisdiction  of  the  proceeding  and  of  the 
question   determined   therein,    shall   determine   whether   the   filing  of 
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such  petition  shall  operate  as  a  stay  of  such  order  of  the 
Commissioner,  and  has  the  power  to  make  and  enter  upon  the 
pleadings,  evidence,  and  proceedings  set  forth  in  such  transcript  a 
decree  modifying,  affirming,  or  reversing  the  order  of  the 
Commissioner,  in  whole  or  in  part.  The  findings  of  the 
Commissioner  as  to  the  facts,  if  supported  by  substantial  evidence, 
shall  be  conclusive. 

(b)  To  the  extent  that  the  order  of  the  Commissioner  is  affirmed, 
the  Court  shall  thereupon  issue  its  own  order  commanding  obedience 
to  the  terms  of  such  order  of  the  Commissioner.  If  either  party 
applies  to  the  Court  for  leave  to  adduce  additional  evidence,  and 
satisfies  the  Court  that  such  additional  evidence  is  material  and  that 
there  were  reasonable  grounds  for  the  failure  to  adduce  such  evidence 
in  the  proceeding  before  the  Commissioner,  the  Court  may  order  such 
additional  evidence  to  be  taken  before  the  Commissioner  and  to  be 
adduced  upon  the  hearing  in  such  manner  and  upon  such  terms  and 
conditions  as  the  Court  considers  proper.  The  Commissioner  may 
modify  his  findings  of  fact,  or  make  new  findings  by  reason  of  the 
additional  evidence  so  taken:  and  he  shall  file  such  modified  or  new 
findings  which,  if  supported  by  substantial  evidence,  shall  be 
conclusive;  or  shall  file  his  recommendations,  if  any,  for  the 
modification  or  setting  aside  of  his  original  order,  with  the  return  of 
such  additional  evidence. 

(c)  A  cease  and  desist  order  issued  by  the  Commissioner  under 
G.S.  58-54.24  shall  become  final: 

(1)  Upon  the  expiration  of  the  time  allowed  for  filing  a  petition 
for  review  if  no  such  petition  has  been  duly  filed  within  such 
time:  except  that  the  Commissioner  may  thereafter  modify  or 
set  aside  his  order  to  the  extent  provided  in  G.S. 
58-54. 24(b):  or 

(2)  Upon  the  final  decision  of  the  Court  if  the  court  directs  that 
the  order  of  the  Commissioner  be  affirmed  or  the  petition 
for  review  dismissed. 

(d)  No  order  of  the  Commissioner  under  this  Article  or  order  of  a 
court  to  enforce  the  same  shall  in  any  way  relieve  or  absolve  any 
person  affected  by  such  order  from  any  liability  under  any  other  laws 
of  this  State. 

"  §58-54.248.    Penally. 

Any  person  who  willfully  violates  a  cease  and  desist  order  of  the 
Commissioner  under  G.S.  58-54.24,  after  it  has  become  final,  and 
while  such   order   is   in  effect,    is  subject  to  the  provisions  of  G.S. 
58-9.7. 
"  §  58-54. 24C.    Provisions  of  Article  addliional  to  existing  law. 
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The  powers  vested  in  the  Commissioner  by  this  Article  are 
additional  to  any  other  powers  to  enforce  any  penalties,  fines,  or 
forfeitures  authorized  by  law  with  respect  to  transacting  the  business 
of  insurance  without  authority." 

Sec.  16.     Section   16  of  Chapter  430  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  16.  This  act  is  effective  upon  ratification  and  Section  15  of 
this  act  shall  expire  on  July  1.  1989." 

Sec.  17.     G.S.  58-6I4(c)(4)  and  G.S.  58-6l4(c)(6)  are  repealed. 

Sec.  18.  G.S.  58-614(d)  reads  as  rewritten: 
"(d)  A  fire  and  casualty  insurance  license  shall  not  authorize  an 
agent  or  broker  to  sell  accident  and  health  insurance.  An  agent  or 
broker  must  hold  a  life,  accident  and  health  insurance  license  or  an 
accident  and  health  insurance  license  to  sell  accident  and  health 
insurance." 

Sec.  19.     G.S.  58-6 14(e)  reads  as  rewritten: 
"(e)     A  limited  representative  may  receive  qualification  for  one  or 
more    licenses    without    examination    for    the    following    kinds    of 
insurance: 

-(4^ — Variable  Contracts 

-(2^ — Ocean  Marine 

(3)  Credit  Life.  Accident  and  Health       • 

(4)  Credit 

(5)  Travel  Accident  and  Baggage 

(6)  Motor  Club 

(7)  Dental  Service". 

Sec.  20.     G.S.  58-614  is  amended  by  adding  a  new  subsection 
to  read: 

"(dl)    A  life,  accident  and  health  insurance  license  shall  authorize 

an  agent  to  sell  variable  contracts,  provided  that  the  licensee  satisfies 

the  Commissioner  that  he  has  successfully  completed  Part  I,  NASD 

Securities  Examination,  or  an  alternative  examination  satisfactory  to 

the    Commissioner;    and    that    he    has    complied    with    all    securities 

registration  requirements  under  State  and  federal  law." 

Sec.  21.     G.S.  58-61 5(d)(2)  reads  as  rewritten: 

"(2)    All  individual  applicants  for  licensing  as  life,  accident  and 

health  agents  or  as  fire  and  casualty  agents  shall  furnish 

evidence    satisfactory    to   the   Commissioner   of  successful 

completion  of  at  least  40  hours  of  instruction,  which  shall 

in  all  cases  include  the  general  principles  of  insurance  and 

any    other    topics    that    the    Commissioner    establishes    by 

regulation:  and  which  shall,   in  the  case  of  life,  accident 

and  health   insurance  applicants,   include  the  principles  of 

life,  accident,  and  health  insurance  and.  in  the  case  of  fire 
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and  casualty  insurance  applicants,  shall  include  instruction 
in  fire  and  casualty  insurance.    Any  applicant  who  submits 
'■  [■  satisfactory  evidence  of  having  successfully  completed  an 

agent  training  course  that  has  been  approved  by  the 
Commissioner  and  that  is  offered  by  or  under  the  auspices 
of  a  fire  and  casualty  or  life  or  health  insurance  company 
admitted  to  do  business  in  this  State  or  a  professional 
insurance  association  shall  be  deemed  to  have  satisfied  the 
;  '  •  educational  requirements  of  this  subdivision.  The 
requirement  in  this  subdivision  for  completion  of  40  hours 
of  instruction  applies  only  to  applicants  for  life,  accident 
and  health  or  fire  and  casualty  insurance  licenses.  The 
provisions  of  this  subdivision  also  apply  to  applicants  for 
accident  and  health  insurance  licenses;  except  that  such 
applicants  shall  be  required  to  successfully  complete  20 
hours  of  instruction.  Such  instruction  shall  in  all  cases 
include  the  general  principles  of  insurance  and  the 
principles  of  accident  and  health  insurance." 
Sec.  22.  G.S.  58-30.3  is  amended  by  adding  the  following 
subsection: 

"(c)  No  insurer  shall  refuse  to  insure  or  refuse  to  continue  to 
insure  an  individual:  limit  the  amount,  extent,  or  kind  of  coverage 
available  to  an  individual:  or  charge  an  individual  a  different  rate  for 
the  same  coverage,  because  of  the  race,  color,  or  national  or  ethnic 
origin  of  that  individual.  This  subsection  supplements  the  provisions 
of  G.S.  58-54.4(7)." 

Sec.  23.     Article    1    of  Chapter  57   of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 
"  §  57-1 .4.  Discriniinaloiy  practices  prohibiicd.  • 

No  person  subject  to  this  Chapter  shall  refuse  to  issue  or  refuse  to 
reissue  to  an  individual  any  certificate,  plan,  or  contract  governed  by 
this  Chapter;  limit  the  amount,  extent,  or  kind  of  services  available  to 
an  individual:  or  charge  an  individual  a  different  rate  for  the  same 
services,  because  of  the  race,  color,  or  national  or  ethnic  origin  of 
that  individual." 

Sec.  24.     G.S.  57B-12  is  amended  by  adding  a  new  subsection 
to  read: 

"(f)  No  health  maintenance  organization  shall  refuse  to  enroll  an 
individual  or  refuse  to  continue  enrollment  of  an  individual  in  a  health 
care  plan;  limit  the  amount,  extent,  or  kinds  of  health  care  plans 
available  to  an  individual:  or  charge  an  individual  a  different  rate  for 
the  same  health  care  plan,  because  of  the  race,  color,  or  national  or 
ethnic  origin  of  that  individual." 

Sec.  25.     G.S.  58-42.1  reads  as  re\\ritten: 
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"  §  58-42. 1 .  Twislini>  with  rcspcci  to  insurance  policies;  penalties. 

No  insurer  shall  make  or  issue,  or  cause  to  be  issued,  any  written 
or  oral  statement  that  willfully  misrepresents  or  willfully  makes  an 
incomplete  comparison  as  to  the  terms,  conditions,  or  benefits 
contained  in  any  policy  of  insurance  for  the  purpose  of  inducing  or 
attempting  to  induce  a  policyholder  in  any  way  to  terminate  or 
surrender,  exchange,  or  convert  any  insurance  policy.  Any  person 
who  violates  this  section  is  subject  to  the  provisions  of  G.S.  58-9.7, 
58-37  through  58-39.  58-42,  and  58-44.4." 

Sec.  26.  G.S.  58-1 73.8(a)  reads  as  rewritten; 
"(a)  Any  person  having  an  insurable  interest  in  -insurable  property, 
may,  on  or  after  the  effective  date  of  the  plan  of  operation,  be  entitled 
to  apply  to  the  Association  for  such  coverage  and  for  an  inspection  of 
the  property.  Such  application  may  be  made  on  behalf  of  the  applicant 
by  a  broker  or  agent  authorized  by  him.  Each  application  shall 
contain  a  statement  as  to  whether  or  not  there  is  [are]  are  any  unpaid 
premiums  due  from  the  applicant  for  essential  property  insurance  on 
the  property. 

The  term  'insurable  interest'  as  used  in  this  subsection  shall  be 
deemed  to  include  any  lawful  and  substantial  economic  interest  in  the 
safety  or  preservation  of  property  from  loss,  destruction  or  pecuniary 
damage." 

Sec.  27.  G.S.  97-1 33(a)(3)  reads  as  rewritten: 
"(3)  Administer  a  fund,  to  be  known  as  the  North  Carolina  Self- 
Insurance  Guaranty  Fund,  which  shall  receive  the 
assessments  required  in  subdivision  (2)  of  this  subsection. 
Once  the  Fund  reaches  one  million  dollars  ($1,000,000). 
no  further  assessments  shall  be  made  except  initial 
assessments  of  new  member  self-insurers  that  are  required 
to  be  made  in  subdivision  (2)d.  of  this  subsection. 
Assessments  may  be  subsequently  made  only  to  maintain 
the  Fund  at  a  level  of  one  million  dollars  ($1 ,000,000).  In 
its  discretion,  the  Board  may  determine  that  the  assets  of 
the  Fund  should  be  segregated,  or,  that  a  separate 
accounting  shall  be  made,  in  order  to  identify  that  portion 
of  the  Fund  which  represents  assessments  paid  by 
individual  self-insurers  and  that  portion  of  the  Fund  which 
represents  assessments  paid  by  group  self-insurers.  If  the 
Board  determines  to  segregate  the  Fund  in  this  manner,  the 
Association  shall  thereafter  pay  covered  claims  against 
;  individual   member  self-insurers  from   that  portion   of  the 

Fund  which  represents  assessments  against  individual  self- 
insurers  and  shall  thereafter  pay  covered  claims  against 
group  member  self-insurers  from  that  portion  of  the  Fund 
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which   represents  assessments  against  group  self-insurers. 
,;  The  cost  of  administration  incurred  by  the  Association  shall 

be  borne  by  the  Fund  and  the  Association  is  authorized  to 
^    ,  secure  reinsurance  and  bonds  and  to  otherwise  invest  the 

assets  of  the  Fund  to  effectuate  the  purpose  of  the 
Association,  subject  to  the  approval  of  the  Commissioner. 
All  earnings  from  investment  of  Fund  assets  shall  be  placed 
in  or  credited  to  the  Fund. 

The  Association  may  purchase  primary  excess  insurance 
from  an  insurer  licensed  by  the  Commissioner  for  the 
appropriate  lines  of  authority  to  defray  its  exposure  to  loss 
occasioned  by  the  default  of  one  of  its  members.  The 
terms  of  any  excess  insurance  so  purchased  shall  be  limited 
;;  to  providing  coverage  of  liabilities  which  exceed  the  Fund's 
i     .  assets  after  the  payment  by  member  self-insurers  of  the 

maximum  post-insolvency  assessment  provided  in  G.S. 
1 97- 133(c)(1)  subdivision  (c)(1)  of  this  section  herein  and 
the  Association  shall  fund  any  such  purchase  by  levying  a 
special  assessment  on  its  members  for  this  purpose  or  by 
application  of  any  unencumbered  earnings  of  the  Fund  or 
any  other  available  funds.  The  Association  may  obtain 
from  each  member  any  information  the  Association  may 
reasonably  require  in  order  to  facilitate  the  securing  of  this 
primary  excess  insurance.  The  Association  shall  establish 
reasonable  safeguards  designed  to  insure  that  information 
so  received  is  used  only  for  this  purpose  and  is  not 
otherwise  disclosed;".  *    . 

Sec.  28.     G.S.  58-124.24  reads  as  rewritten: 
'*  §  58-124.24.  Appeal  lo  Commissioner  from  decision  of  Bureau. 

Any  member  of  the  Bureau  may  appeal  to  the  Commissioner  from 
any  decision  of  the  Bureau  and  the  Commissioner  shall,  after.  After  a 
hearing  held  on  not  less  than  10  days'  written  notice  to  the  appellant 
and  to  the  Bureau,  the  Commissioner  shall  issue  an  order  approving 
the  decision  or  directing  of  the  Bureau  or  directing  it  to  give  further 
consideration  to  such  proposal  to  reconsider  the  decision.  In  the  event 
the  Commissioner  directs  the  Bureau  to  reconsider  the  decision  and 
the  Bureau  fails  to  take  satisfactory  action  satisfactory  to  the 
Commissioner,  the  Commissioner  shall  make  such  order  as  he  may 
see  fit." 

Sec.  29.     G.S.  58-9(1)  reads  as  rewritten: 

"(1)    See    that    all    laws    of    this    State    governing — insurance 

companies. — associations,  orders  or  bureaus  relating  to  the 

business  of  insurance  are  faithfully  executed,   that  he   is 

'       .         statutorily    responsible    for    administering    are    faithfully 
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executed;  and  to  that  end  he  shall  have  power  and  authority 
to  make  rules  and  regulations,  not  inconsistent  with  law  m 
accordance  with  Chapter  I  SOB  of  the  General  Statutes,  to 
enforce,  carry  out  and  make  effective  the  provisions  of  -this 
Chapter,  those  laws.  He  also  has  the  authority  attd-  to 
make  such  further  rules  and  regulations^  not  contrary  to 
any  provision  of  this  Chapter  those  laws  which  will  prevent 
persons  subject  to  his  regulatory  authority  from  engaging  in 
practices  injurious  to  the  public  by  insurance  companies, 
fraternal  orders  and  societies,  agents,  adjusters  and  motor 

vehicle damage — appraisers. — Xhe — Commissioner — may 

likewise,   from  time  to  time,  withdraw^   modiby  or  amend 
any  f:uch  reguhti^":  Ptr>wiHpH    hnwpvpr    that  the  provisions 
of  this    subsection    shall    not   apply    to   the   provisions   of 
Article  34  of  this  Chapter." 
Sec.  30.     Article   2   of  Chapter  58   of  the  General   Statutes   is 
amended  by  adding  new  sections  to  read: 
"  §  58-9. 8.    Designated  hearing  officers. 

In  any  contested  case  under  this  Chapter,  Chapters  57.  57B,  or  85C 
of  the  General  Statutes.  Article  9B  or  9C  of  Chapter  66  of  the  General 
Statutes,  or  Article  9 A  of  Chapter  143  of  the  General  Statutes,  the 
Commissioner  may  designate  a  member  of  his  staff  to  serve  as  a 
hearing  officer.  When  the  Commissioner  is  unable  or  elects  not  to 
hear  a  contested  case  and  elects  not  to  designate  a  hearing  officer  to 
hear  a  contested  case,  he  shall  apply  to  the  director  of  the  Office  of 
Administrative  Hearings  for  the  designation  of  an  Administrative  Law 
Judge  to  preside  at  the  hearing  of  a  contested  case.  Upon  receipt  of 
the  application,  the  Director  shall,  without  undue  delay,  assign  an 
Administrative  Law  Judge  to  hear  the  case. 
"  §  58-9.9.    Restraining  orders:  criminal  convictions. 

(a)  Whenever  it  appears  to  the  Commissioner  that  any  person  has 
violated,  is  violating,  or  threatens  to  violate  any  provision  of  this 
Chapter.  Chapters  57.  57B.  or  85C  of  the  General  Statutes.  Article  9B 
or  9C  of  Chapter  66  of  the  General  Statutes,  or  Article  9A  of  Chapter 
143  of  the  General  Statutes,  he  may  apply  to  the  superior  court  of  any 
county  in  which  the  violation  has  occurred,  is  occurring,  or  may 
occur  for  a  restraining  order  and  injunction  to  restrain  such  violation. 
If  upon  application  the  court  finds  that  any  provision  of  said  statutes 
has  been  violated,  is  being  violated,  or  a  violation  thereof  is 
threatened,  the  court  shall  issue  an  order  restraining  and  enjoining 
such  violations;  and  such  relief  mav  be  granted  regardless  of  whether 
criminal  prosecution  is  instituted  under  any  provision  of  law. 

(b)  The  conviction  in  any  court  of  competent  jurisdiction  of  any 
licensee    for    any    criminal    violation    of   the    statutes    referred    to    in 
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subsection  (a)  of  this  section  automatically  has  the  effect  of  suspending 

the  license  of  that  person  until  such  time  that  the  license  is  reinstated 

by    the    Commissioner.       As    used    in    this    subsection,    'conviction' 

includes  an  adjudication  of  guilt,  a  plea  of  guilty,  and  a  plea  of  nolo 

contendere. 

"  §  58-9. 10.    License  surrenders.  >  ^    ■■■■■■■    ■ 

This  section  applies  to  persons  or  entities  licensed  under  this 
Chapter,  Chapters  57,  57B,  or  85C  of  the  General  Statutes.  Article  9B 
or  9C  of  Chapter  66  of  the  General  Statutes,  or  Article  9 A  of  Chapter 
143  of  the  General  Statutes.  When  a  licensee  is  accused  of  any  act, 
omission,  or  misconduct  that  would  subject  the  license  to  suspension 
or  revocation,  the  licensee,  with  the  consent  and  approval  of  the 
Commissioner,  may  surrender  the  license  for  a  period  of  time 
established  by  the  Commissioner.  A  person  or  entity  who  surrenders 
a  license  shall  not  thereafter  be  eligible  for  or  submit  any  application 
for  licensure  during  the  period  of  license  surrender." 
Sec.  31.     G.S.  58-6 18(c)  reads  as  rewritten: 

"(c)  In  the  event  that  the  action  by  Whenever  the  Commissioner  -is 
to  dtiny  or  not  renew  denies  an  initial  application  for  a  license,  he 
shall  notify  the  applicant  or  licensee  and  advise,  in  writing,  the 
applicant  or  licensee  of  the  reasons  for  the  denial  or  nonrenewal  of  the 
license.  Within  30  days  of  receipt  of  notification  the  applicant  op 
licensee  may  make  written  demand  upon  the  Commissioner  for  a 
hearing  to  determine  the  reasonableness  of  the  Commissioner's  action. 
Such  hearing  shall  be  scheduled  within  30  days  from  the  date  of 
receipt  of  the  written  demand  by  the  applicant  and  shall  be  held 
pursuant  to  the  provisions  of  Article  3A  of  Chapter  150B."  ■,: 

Sec.  32.     G.S.  66-49.14  reads  as  rewritten: 
"§     66-49.14.     Hearing    on    denial    of    license^ — judicial — review — 6»/" 
determination  by  Commissioner. 

Any  applicant  for  a  license  or  renewal  of  a  license  hereunder  shall 
be  entitled  to  a  hearing  before  Whenever  the  Commissioner  denies  an 
initial  application  for  a  license,  he  shall  notify  the  applicant  and 
advise,  in  writing,  the  applicant  of  the  reasons  for  the  denial  or 
nonrenewal  of  the  license.  Within  30  days  of  receipt  of  notification 
the  in  the  event  such  application  is  denied  or  not  acted  upon  within  a 
reasonable  time.  Any  applicant  adversely  affected  by  a  determination 
ot-  may  make  written  demand  upon  the  Commissioner  shall  have  a 
right — to — seek  judicial — review — of  such — determination — under — the 
provisions  and  limitations  of  G.S.  58-9.3  for  a  hearing  to  determine 
the  reasonableness  of  the  Commissioner's  action.  Such  hearing  shall 
be  scheduled  within  30  days  from  the  date  of  receipt  of  the  written 
demand." 

Sec.  33.     G.S.  85C-I8  reads  as  rewritten:  -         ;r   :; 
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"§  85C-I8.   Notice  and  hearing  before  refusaL  suspension,  revocation, 
etc. ,  of  license. 

(a)  No  license  shall  be  refused,  suspended,  revoked,  or  renewal 
refused  except  on  reasonable  notice  and  opportunity  to  be  heard 
afforded  the  person  licensed  or  renewal  thereof. 

(b)  Whenever  the  Commissioner  denies  an  initial  application  for  a 
license,  he  shall  notify  the  applicant  and  advise,  in  writing,  the 
applicant  of  the  reasons  for  the  denial  of  the  license.  Within  30  days 
of  receipt  of  notification  the  applicant  may  make  written  demand  upon 
the  Commissioner  for  a  hearing  to  determine  the  reasonableness  of  the 
Commissioner's  action.  Such  hearing  shall  be  scheduled  within  30 
days  from  the  date  of  receipt  of  the  written  demand." 

Sec.  34.  G.S.  58-182.3,  58-182.4,  58-182.5.  and  58-182.7  are 
each  amended  by  substituting  ",  58-182.1.  and  58-182.9"  for  "and 
58-182.1". 

Sec.  35.     Article  20  of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  new  sections  to  read: 
"§  58-182.9.    Deposits  of  foreign  life  insurance  companies. 

In  addition  to  other  requirements  of  this  Chapter,  all  foreign  life 
insurance  companies  shall  deposit  securities,  as  specified  in  G.S. 
58-182.3,  having  a  market  value  of  one  hundred  thousand  dollars 
($100,000)  as  a  prerequisite  of  doing  business  in  this  State.  All 
foreign  life  insurance  companies  shall  deposit  an  additional  one 
hundred  thousand  dollars  ($100,000)  where  such  companies  cannot 
show  three  years  of  net  operational  gains  prior  to  admission.  Foreign 
life  insurance  companies  that  are  licensed  on  or  before  the  effective 
date  of  this  section  shall  have  one  year  from  that  date  to  comply  with 
this  section. 

"§  58-182.10.     Deposits  of  capital  and  surplus  by  domestic  insurance 
companies. 

(a)  In  addition  to  other  requirements  of  this  Chapter,  all  domestic 
stock  insurance  companies  shall  deposit  their  required  statutory  capital 
with  the  Department.  Such  deposits  shall  be  under  the  exclusive 
control  of  the  Department,  for  the  protection  of  all  policyholders 
wheresoever  situated. 

(b)  In  addition  to  other  requirements  of  this  Chapter,  all  domestic 
mutual  insurance  companies  shall  deposit  at  least  fifty  percent  (50%) 
of  their  minimum  required  surplus  with  the  Department,  with  the 
amount  of  the  deposit  to  be  determined  by  the  Commissioner.  Such 
deposits  shall  be  under  the  exclusive  control  of  the  Department,  for 
the  protection  of  all  policyholders  wheresoever  situated. 

(c)  Domestic  insurance  companies  that  are  licensed  on  or  before  the 
effective  date  of  this  section  shall  have  one  year  from  that  date  to 
comply  with  this  section." 
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Sec.  36.     G.S.     58-79. 1(c)     is    amended    by    adding    a    new 
subdivision  to  read: 

"(11)    Electronic  and   mechanical   machines  constituting  a  data 

processing   and    accounting   system    if  the   cost   of  such 

system  is  at  least  twenty-five  thousand  dollars  ($25,000), 

but  not  more  than  two  percent  (2%)  of  its  admitted  assets, 

^  "  which  cost  shall  be  amortized  in  full  over  a  period  not  to 

exceed  10  calendar  years. " 

Sec.  37.     G.S.  58-16  reads  as  rewritten:  .  i':  ■  ■ 

"  §    58-16.  Examinations  to  be  made. 

Before  granting  certificates  of  authority  to  an  insurance  company  to 
issue  policies  or  make  contracts  of  insurance  the  Commissioner  shall 
be  satisfied,  by  such  examination  and  evidence  as  he  sees  fit  to  make 
and  require,  that  the  company  is  otherwise  duly  qualified  under  the 
laws  of  the  State  to  transact  business  therein.  As  often  as  once  in  three 
years  or,  in  the  Commissioner's  discretion,  as  often  as  once  in  five 
years  he  shall  personally  or  by  his  deputy  visit  each  domestic 
insurance  company  and  thoroughly  inspect  and  examine  its  affairs, 
especially  as  to  its  financial  condition  and  ability  to  fulfill  its 
obligations  and  whether  it  has  complied  with  the  laws.  He  shall  also 
make  an  examination  of  any  such  company  whenever  he  deems  it 
prudent  to  do  so.  or  upon  the  request  of  five  or  more  of  the 
stockholders,  creditors,  policyholders,  or  persons  pecuniarily 
interested  therein,  who  shall  make  affidavit  of  their  belief,  with 
specifications  of  their  reasons  therefor,  that  the  company  is  in  an 
unsound  condition.  Whenever  the  Commissioner  deems  it  prudent  for 
the  protection  of  policyholders  in  this  State  he  shall  in  like  manner 
visit  and  examine,  or  cause  to  be  visited  and  examined  by  some 
competent  person  appointed  by  him  for  that  purpose,  any  foreign 
insurance  company  applying  for  admission  or  already  admitted  to  do 
business  in  this  State.  Any  domestic  or  foreign  company  examined 
under  this  section  shall  pay  the  proper  charges  incurred  in  the 
examination,  including  the  expenses  of  the  Commissioner  or  his 
deputy  and  the  expenses  and  compensation  of  his  assistants  employed 
therein.  The  refusal  of  any  insurer  to  submit  to  examination,  or  the 
refusal  or  failure  of  an  insurer  to  pay  the  expenses  of  examination 
upon  presentation  of  a  bill  therefor  by  the  Commissioner,  shall  be 
grounds  for  the  revocation  or  refusal  of  a  license.  The  Commissioner 
is  authorized  to  make  public  any  such  revocation  or  refusal  of  license 
as  he  may  determine  and  to  give  his  reasons  therefor.  The 
Commissioner  shall  promptly  institute  a  civil  action  to  recover  the 
expenses  of  examination  against  any  insurer  which  refuses  or  fails  to 
pay.  For  these  purposes  the  Commissioner  or  his  deput}'  or  persons 
making  the  examination  shall  have  free  access  to  all  the  books  and 
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papers  of  the  insurance  company  that  relate  to  its  business,  and  to  the 
books  and  papers  kept  by  any  of  its  agents,  or  to  the  books  and  papers 
of  any  affiliated  or  subsidiary  corporations  or  partnerships  that  affect 
the  affairs  or  financial  condition  of  said  company  and  may  summon, 
administer  oaths  to.  and  examine  as  witnesses,  the  directors,  officers, 
agents,  and  trustees  of  any  such  company,  and  any  other  person, 
affiliate  or  subsidiary  in  relation  to  its  affairs,  transactions,  and 
condition." 

Sec.  38.     Article  2   of  Chapter  58   of  the  General   Statutes   is 
amended  by  adding  a  new  section  to  read: 
"  §  58-21 .4.    CFA  audi  Is  of  financial  statements. 

The  Commissioner  is  authorized  to  adopt  rules  to  provide  for  audits 
and  opinions  of  insurers'  financial  statements  by  certified  public 
accountants.  Such  rules  shall  be  in  accordance  with  the  NAIC  model 
rule  that  requires  audited  financial  reports,  as  amended." 

Sec.  39.     G.S.  85C-11  reads  as  rewritten: 
"  §  85C-I I .  Qualification  for  professional  bondsmen  and  runners. 

Before  license  can  issue  to  an  applicant  permitting  him  to  act  as  a 
professional  bondsman  or  runner,  he  must  furnish  the  Commissioner 
a  complete  set  of  his  fingerprints  and  a  recent  passport  size  full-face 
photograph  of  himself  The  applicant's  fingerprints  shall  be  certified 
by  an  authorized  law-enforcement  officer. 

Every  applicant  for  license  as  a  professional  bondsman  or  runner 
before  being  issued  such  license  shall  satisfy  the  Commissioner  that 
he: 

(1)  Is  1 8  years  of  age  or  over:  ■ 

(2)  Is  a  resident  of  this  State; 

(3)  Is  a  person  of  good  moral  character  and  has  not  been 
convicted  of  a  felony  or  any  crime  involving  moral  turpitude: 

(4)  Has  knowledge,  training,  or  experience  of  sufficient  duration 
and  extent  to  reasonably  satisfy  the  Commissioner  that  he 
possesses  the  competence  necessary  to  fulfill  the 
responsibilities  of  a  licensee; 

(5)  Has  no  outstanding  bail  bond  obligations; 

(6)  Is  not  or  has  not  been  in  violation  of  any  provision  of  this 
Chapter  or  of  Article  26  of  Chapter  15A  of  the  General 
Statutes  or  of  any  similar  provision  of  law  of  any  other  state; 

(7)  Has  not  been  in  any  manner  disqualified  under  the  laws  of 
this  State  or  any  other  state  to  engage  in  the  bail  bond 
business. " 

Sec.  40.     G.S.    85C- 17(a)   is  amended  by  adding  the  following 
new  subdivisions: 

"(12)    For  cheating  on  an  examination  for  a  license  under  this 
;  Chapter. 
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(13)  For  entering  into  any  business  association  or  agreement 
withi  any  person,  whicii  person  is  at  that  time  found  by  the 
Commissioner  to  be  in  violation  of  any  of  the  bail  bond 
laws  of  this  State,  or  which  person  has  been  in  any 
manner  disqualified  under  the  bail  bond  laws  of  any  other 

'  state,   whereby   such   person   has   any   direct  or   indirect 

financial  interest  in  the  bail  bond  business  of  the  licensee 
or  applicant. 

(14)  For  knowingly  aiding  or  abetting  others  to  evade  or  violate 
the  provisions  of  this  Chapter." 

Sec.  41.     G.S.  58-254. 4(g)  reads  as  rewritten: 

"(g)  Any  policy  or  contract  op  of  group  accident,  group  health  or 
group  accident  and  health  insurance  may  provide  for  readjustment  of 
the  rate  of  premium  based  on  the  experience  thereunder  at  the  end  of 
the  first  year,  or  of  any  subsequent  year  of  insurance  thereunder,  and 
such  readjustment  may  be  made  retroactive  only  for  such  policy  year 
or  at  any  time  during  any  subsequent  year  based  upon  at  least  12 
months  of  experience:  Provided  that  any  such  readjustment  after  the 
first  year  shall  not  be  made  any  more  frequently  than  once  every  six 
months.  Any  refund  under  any  plan  for  readjustment  of  the  rate  of 
premium  based  on  the  experience  under  group  policies  and  any 
dividend  paid  under  such  policies  may  be  used  to  reduce  the 
employer's  or  principal's  contribution  to  group  insurance  for  the 
employees  of  the  employer,  or  the  agents  of  the  principal,  and  the 
excess  over  such  contribution  by  the  employer,  or  principal,  shall  be 
applied  by  the  employer,  or  principal,  for  the  sole  benefit  of  the 
employees  or  agents." 

Sec.  42.     G.S.  85C-36  reads  as  rewritten: 
"  §    85C-36.    Limit   on    principal   amount   of  bond   to   be   written    by 
professional  bondsman. 

No  professional  bondsman  shall  act  as  surety  become  liable  on  any 
■baU  bond  or  multiple  of  bonds  for  any  one  individual  pertaining  to  any 
charges  arising  out  of  one  transaction  or  related  transactions  whose 
principal  sum  is  in  excess  of  that  totals  more  than  one- fourth  of  the 
value  of  the  securities  deposited  with  the  Commissioner  at  that  time. 
until  final  termination  of  liability  on  such  bond  or  multiple  of  bonds." 

Sec.  43.     G.S.  85C-34  reads  as  rewritten: 
"  §  85C-34.  Monthly  report  required. 

Each  professional  bail  bondsman  and  surety  bondsman  shall  file 
with  the  Commissioner  of  Insurance  a  written  report  in  form 
prescribed  by  the  Commissioner  regarding  all  bail  bonds  on  which  he 
is  liable  as  of  the  first  day  of  each  month  showing  (i)  each  individual 
bonded,  (ii)  the  date  such  bond  was  given,  (iii)  the  principal  sum  of 
the  bond,  (iv)  the  State  or  local  official  to  whom  given,  and  (v)  the  fee 

1144 


Session  Laws  -  1989  CHAPTER  485 

charged  for  the  bonding  service  in  each  instance.  Such  report  shall  be 
filed  on  or  before  the  fifteenth  day  of  each  month.  Within  the  same 
time,  a  copy  of  this  written  report  must  also  be  filed  with  the  clerk  of 
superior  court  in  any  county  in  which  he  is  obligated  on  bail  bonds." 

Sec.  44.     G.S.     143-143.11     is    amended    by    adding    a    new 
subsection  to  read: 

"(h)  To  obtain  a  license  under  this  Article,  a  person  must  pass  an 
examination  prescribed  by  the  Board  that  is  based  on  the  North 
Carolina  Manufactured/Mobile  Home  Regulations  and  Administrative 
Procedures  required  to  enforce  the  Codes." 

Sec.  45.     G.S.  143-143. 13(c)  reads  as  rewritten: 

"(c)  In  addition  to  the  authority  to  deny,  suspend,  or  revoke  a 
license  under  this  Article,  the  Board  also  has  the  authority  to  impose  a 
five  hundred  dollar  ($500,00)  civil  penalty  upon  any  person  violating 
the  provisions  of  this  Article.  Upon  a  finding  by  the  Board  of  a 
violation  of  this  Article,  the  Board  shall  direct  the  payment  of  a 
penalty  of  not  less  than  one  hundred  dollars  ($100.00)  nor  more  than 
five  hundred  dollars  ($500.00).  In  determining  the  amount  of  the 
penalty,  the  Board  shall  consider  the  degree  and  extent  of  harm  caused 
by  the  violation,  the  amount  of  money  that  inured  to  the  benefit  of  the 
violator  as  a  result  of  the  violation,  whether  the  violation  was 
committed  willfully,  and  the  prior  record  of  the  violator  in  complying 
or  failing  to  comply  with  laws,  rules,  or  orders  applicable  to  the 
violator.  Each  day  during  which  a  violation  occurs  shall  constitute  a 
separate  offense.  The  penalty  shall  be  payable  to  the  Board,  which 
shall  then  forward  the  clear  proceeds  of  which  to  the  State  Treasurer 
for  deposit  in  the  General  Fund  of  the  State.  Payment  of  the  civil 
penalty  under  this  section  shall  be  in  addition  to  payment  of  any  other 
penalty  for  a  violation  of  the  criminal  laws  of  this  State.  Nothing  in 
this  subsection  shall  prevent  the  Board  from  negotiating  a  mutually 
acceptable  agreement  with  any  person  as  to  the  status  of  the  person's 
license  or  certificate  or  as  to  any  civil  penalty." 
Sec.  46.  G.S.  58-9.7  reads  as  rewritten: 
"  §  58-9. 7.  Civil  penalties  or  rcstinnion  for  violations:  summary 
suspension  of  license  or  certificate. 

(a)  This  section  applies  to  any  person  who  is  subject  to  licensure  or 
certification  under  the  provisions  of  this  Chapter.  General  Statutes 
Chapters  57.  57B  or  85C.  x^rticles  or  Article  9B  or  9C  of  General 
Statutes  Chapter  66>  or  Article  9B  of  General  Statutes  Chapter  143. 

(b)  Whenever  the  Commissioner  has  reason  to  believe  that  any 
person  has  violated  any  of  the  provisions  of  the  statutes  cited  in 
subsection  (a)  of  this  section,  and  the  xioiation  subjects  the  license  or 
certification  of  that  person  to  suspension  or  revocation,  or  whenever 
the  Commissioner  has  reason  to  believe  that  any  person  has  violated 
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Article  3A  of  this  Chapter,  the  Commissioner  may  issue  and  serve 
upon  that  person  a  written  statement  of  charges  and  a  written  notice  of 
hearing,  to  be  held  at  a  time  and  place  fixed  in  the  notice.  The  date 
for  the  hearing  shall  not  be  less  than  10  days  after  the  date  of  service. 
It  shall  be  sufficient  to  give  such  notice  either  by  delivering  it  to  the 
person  charged  or  by  sending  the  notice  to  the  last  known  address  of 
that  person  by  certified  mail,  return  receipt  requested.  At  the  time  and 
place  fixed  for  the  hearing  the  person  charged  shall  have  an 
opportunity  to  answer  the  charges  against  him  and  present  evidence  on 
his  behalf  Upon  good  cause  shown,  the  Commissioner  may  permit 
any  adversely  affected  person  to  intervene,  appear,  and  be  heard  at  the 
hearing  by  counsel  or  in  person.  The  Commissioner  may  consolidate 
a  hearing  under  this  section  with  a  hearing  allowed  under  G.S. 
58-54.6  where  there  is  common  subject  matter  involved  and  subject  to 
procedural  requirements  set  out  in  both  sections  being  followed. 

(c)  In  any  case  where  a  hearing  pursuant  to  subsection  (b)  of  this 
section  results  in  the  findings  by  the  Commissioner  of  a  knowing 
violation  of  any  of  the  provisions  of  the  statutes  cited  in  subsection  (a) 
of  this  section,  and  the  violation  subjects  the  license  or  certification  of 
that  person  to  suspension  or  revocation,  or  findings  by  the 
Commissioner  of  a  knowing  violation  of  Article  3A  of  this  Chapter, 
the  Commissioner  may,  in  addition  to  or  in  lieu  of  suspending  or 
revoking  the  license  or  certification,  apply  to  a  court  of  competent 
jurisdiction  for  an  order  directing  order  the  payment  of  a  monetary 
penalty  as  provided  in  subsection  (d)  of  this  section  or  apply  to  the 
Superior  Court  of  Wake  County  for  an  order  directing  payment  of 
restitution  as  provided  in  subsection  (e)  of  this  section,  or  both.  Each 
day  during  which  a  violation  occurs  shall  constitute  a  separate  offense. 

(d)  Upon  application  by  the  Commissioner  and  a  finding  by  the 
court  Commissioner  of  a  knowing  violation  as  specified  in  subsection 
(c)  of  this  section,  the  court  Commissioner  shall  direct  the  payment  of 
a  penalty  of  not  less  than  five-  one  hundred  dollars  ($500.00) 
($100.00)  nor  more  than  forty  one  thousand  dollars  ($40.000). 
($1,000).  in  the  discretion  of  the  court.  In  determining  the  amount  of 
the  penalty,  the  Commissioner  shall  consider  the  degree  and  extent  of 
harm  caused  by  the  violation,  the  amount  of  money  that  inured  to  the 
benefit  of  the  violator  as  a  result  of  the  violation,  whether  the  violation 
was  committed  willfully,  and  the  prior  record  of  the  violator  in 
complying  or  failing  to  comply  with  laws,  rules,  or  orders  applicable 
to  the  violator.  The  penalty  shall  be  payable  to  the  Commissioner, 
who  shall  then  forward  the  clear  proceeds  of  which  to  the  State 
Treasurer  for  deposit  in  the  General  Fund  of  the  State.  Payment  of  the 
civil  penalty  under  this  section  shall  be  in  addition  to  payment  of  any 
other  penalty  for  a  violation  of  the  penal  criminal  laws  of  this  State. 
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(e)  Upon  application  of  the  Commissioner  and  a  finding  by  the 
court  of  a  knowing  violation  as  specified  in  subsection  (c)  of  this 
section,  the  court  may  order  the  person  who  committed  the  violation  to 
make  restitution  in  an  amount  that  would  make  whole  any  person 
harmed  by  the  violation. 

(f)  Restitution  to  any  State  agency  for  extraordinary  administrative 
expenses  incurred  in  the  investigation  and  hearing  of  the  violation  may 
also  be  ordered  by  the  court  in  such  amount  that  would  reimburse  the 
agency  for  the  expenses. 

(g)  Nothing  in  this  section  shall  prevent  the  Commissioner  from 
negotiating  a  mutually  acceptable  agreement  with  any  person  as  to  the 
status  of  the  person's  license  or  certificate  or  as  to  any  civil  penalty  or 
restitution. 

(h)  Notwithstanding  subsection  (b)  of  this  section,  if  the 
Commissioner  finds  that  the  public  health,  safety,  or  welfare  requires 
emergency  action  and  incorporates  this  finding  in  his  order,  summary 
suspension  of  a  license  or  certificate  may  be  ordered  effective  on  the 
date  specified  in  the  order  or  on  service  of  the  certified  copy  of  the 
order  at  the  last  known  address  of  the  licensee,  whichever  is  later,  and 
effective  during  the  proceedings  to  suspend,  revoke,  or  refuse  renewal 
provided  for  in  subsection  (b)  of  this  section.  The  proceedings  shall 
be  promptly  commenced  and  determined." 

Sec.  47.     G.S.  58-56. 2(b)  reads  as  rewritten: 

"(b)  If  the  Commissioner  refuses  to  issue  a  license,  he  shall  notify 
the  applicant  of  the  deniaK  return  to  the  applicant  the  sum  paid  as  a 
license  fee. — but  retain  the  examination  fee  to  cover  the  cost  of 
examining  the  applicant.  Whenever  the  Commissioner  denies  an 
initial  application  for  a  license,  he  shall  notify  the  applicant  and 
advise,  in  writing,  the  applicant  of  the  reasons  for  the  denial  of  the 
license.  Within  30  days  of  receipt  of  notification  the  applicant  may 
make  written  demand  upon  the  Commissioner  for  a  hearing  to 
determine  the  reasonableness  of  the  Commissioner's  action.  Such 
hearing  shall  be  scheduled  within  30  days  from  the  date  of  receipt  of 
the  written  demand." 

Sec.  48.     G.S.  58-248.26(7)  reads  as  rewritten: 

"(7)  'Motor  vehicle  insurance"  means  direct  insurance  against 
liability  arising  out  of  the  ownership,  operation,  maintenance  or  use  of 
a  motor  vehicle  for  bodily  injury  including  death  and  property  damage 
and  includes  medical  payments  and  uninsured  motorist  coverages. 

With  respect  to  motor  carriers  who  are  subject  to  the  financial 
responsibility  requirements  established  under  the  Motor  Carrier  Act  of 
1980.  the  term,  'motor  vehicle  insurance'  includes  coxerage  with 
respect  to  environmental  restoration.  As  used  in  this  subsection  the 
term,    'environmental    restoration"     means    restitution    for    the    loss. 
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damage,  or  destruction  of  natural  resources  arising  out  of  the 
accidental  discharge,  dispersal,  release,  or  escape  into  or  upon  the 
land,  atmosphere,  water  course,  or  body  of  water  of  any  commodity 
transported  by  a  motor  carrier.  Environmental  restoration  includes 
the  cost  of  removal  and  the  cost  of  necessary  measures  taken  to 
minimize  or  mitigate  damage  or  potential  for  damage  to  human 
health,  the  natural  environment,  fish,  shellfish,  and  wildlife." 

Sec.  49.     Article   17     of  Chapter  58  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"  §  58-150. 1 .    Amendments  to  documenls. 

Any  change  in  or  amendment  to  any  document  required  to  be  filed 
under  G.S.  58-150  shall  be  promptly  filed  with  the  Commissioner." 

Sec.  50.     G.S.  58-73  reads  as  rewritten: 
"  §  58-73.  Manner  of  creating  such  corporations. 

The  procedure  for  organizing  such  corporations  is  as  follows:  The 
proposed  incorporators,  not  less  than  10  in  number,  a  majority  of 
whom  must  be  residents  of  the  State,  shall  subscribe  articles  of 
association  setting  forth  their  intention  to  form  a  corporation;  its 
proposed  name,  which  must  not  so  closely  resemble  the  name  of  an 
existing  corporation  doing  business  under  the  laws  of  this  State  as  to 
be  likely  to  mislead  the  public,  and  must  be  approved  by  the 
Commissioner  of  Insurance;  the  class  of  insurance  it  proposes  to 
transact  and  on  what  business  plan  or  principle;  the  place  of  its 
location  within  the  State,  and  if  on  the  stock  plan,  the  amount  of  its 
capital  stock.  The  words  'insurance  company."  'insurance 
association,"  or  'insurance  society"  or  'life"  or  'casualty'  or 
'indemnity.'  or  an  acceptable  alternative  approved  by  the 
Commissioner,  must  be  a  part  of  the  title  of  any  such  corporation-;-attd 
also  the  word  "mutual/'  if  it  is  organized  upon  the  mutual  principle. 
The  certificate  of  incorporation  must  be  subscribed  and  sworn  to  by 
the  incorporators  before  an  officer  authorized  to  take  acknowledgment 
of  deeds,  who  shall  forthwith  certify  the  certificate  of  incorporation,  as 
so  made  out  and  signed,  to  the  Commissioner  of  Insurance  of  the 
State  at  his  office  in  the  City  of  Raleigh.  The  Commissioner  of 
Insurance  shall  examine  the  certificate,  and  if  he  approves  of  it  and 
finds  that  the  requirements  of  the  law  have  been  complied  with,  shall 
certify  such  facts,  by  certificate  on  such  articles,  to  the  Secretary  of 
State.  Upon  the  filing  in  the  office  of  the  Secretary  of  State  of  the 
certificate  of  incorporation  and  attached  certificates,  and  the  payment 
of  a  charter  fee  in  the  amount  required  for  private  corporations,  and 
the  same  fees  to  the  Secretary  of  State,  the  Secretary  of  State  shall 
cause  the  certificate  and  accompanying  certificates  to  be  recorded  in 
his  office,  and  shall  issue  a  certificate  in  the  following  form: 
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Be  it  known  that,  wliereas  (here  the  names  of  the  subscribers  to  the 
articles  of  association  shall  be  inserted)  have  associated  themselves 
with  the  intention  of  forming  a  corporation  under  the  name  of  (here 
the  name  of  the  corporation  shall  be  inserted),  for  the  purpose  (here 
the  purpose  declared  in  the  articles  of  association  shall  be  inserted), 
with  a  capital  (or  with  a  permanent  fund)  of  (here  the  amount  of 
capital  or  permanent  fund  fixed  in  the  articles  of  association  shall  be 
inserted),  and  have  complied  with  the  provisions  of  the  statute  of  this 
State  in  such  case  made  and  provided,  as  appears  from  the  following 
certified  articles  of  association:  (here  copy  articles  of  association  and 
accompanying  certificates).  Now,  therefore,  I  (here  the  name  of  the 
Secretary  shall  be  inserted).  Secretary  of  State,  hereby  certify  that 
(here  the  names  of  the  subscribers  to  the  articles  of  association  shall 
be  inserted),  their  associates  and  successors,  are  legally  organized  and 
established  as.  and  are  hereby  made,  an  existing  corporation  under  the 
name  of  (here  the  name  of  the  corporation  shall  be  inserted),  with 
such  articles  of  association,  and  have  all  the  powers,  rights,  and 
privileges  and  are  subject  to  the  duties,  liabilities,  and  restrictions 
which  by  law  appertain  thereto. 

Witness  my  official  signature  hereunto  subscribed,  and  the  seal  of 

the  State  of  North  Carolina  hereunto  affixed,  this  the  day  of 

,  in  the  year  (in  these  blanks  the  day,  month,  and  year  of 

execution  of  this  certificate  shall  be  inserted:  and  in  the  case  of  purely 
mutual  companies,  so  much  as  relates  to  capital  stock  shall  be 
omitted). 

The  Secretary  of  State  shall  sign  the  certificate  and  cause  the  seal  of 
the  State  to  be  affixed  to  it,  and  such  certificate  of  incorporation  and 
certificate  of  the  Secretary  of  State  has  the  effect  of  a  special  charter 
and  is  conclusive  evidence  of  the  organization  and  establishment  of  the 
corporation.  The  Secretary  of  State  shall  also  cause  a  record  of  his 
certificate  to  be  made,  and  a  certified  copy  of  this  record  may  be  given 
in  evidence  with  the  same  effect  as  the  original  certificate. 

Any  change  in  or  amendment  to  the  articles  of  incorporation, 
charter,  or  bylaws  shall  be  promptly  filed  with  the  Commissioner." 

Sec.  51.     G.S.    58-260.3   is  amended   by  adding  the  following 
subsection: 

"(h)  In  the  event  of  the  insolvency  of  an  employer  or  insurance 
fiduciary  who  has  violated  this  section,  any  person  specified  in 
subsection  (e)  of  this  section  shall  have  a  lien  upon  the  assets  of  such 
employer  or  insurance  fiduciary  for  the  expenses  or  benefits  specified 
in  subsection  (e)  of  this  section.  With  respect  to  personal  property 
within  the  estate  of  the  insolvent  employer  or  insurance  fiduciary, 
such  lien  shall  have  priority  over  unperfected  security  interests." 
Sec.  52.     G.S.  58-626(b)  reads  as  rewritten: 
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"(b)  No  insurer,  agent,  broicer,  or  limited  representative  shall 
knowingly  charge  to  or  demand  or  receive  from  an  applicant  for 
insurance  any  money  or  other  consideration  in  return  for  the 
processing  of  applications  or  other  forms  or  for  the  rendering  of 
services  associated  with  the  issuance  or  renewal  of  a  contract  of 
insurance,  which  money  or  other  consideration  is  in  addition  to  the 
filed  and  approved  premium  for  such  contract,  unless  the  applicant 
consents  in  writing  before  any  services  are  rendered." 

Sec.  53.  G.S.  58-77(5)d.  58-124.28.  58-131.60,  and  58-472(a) 
are  each  amended  by  substituting  "six  adjacent  counties  in  this  State" 
for  "five  counties  in  this  State  that  are  adjacent  to  the  county  in  which 
its  home  office  is  located". 

Sec.  54.     G.S.  20-279.32  reads  as  written: 
"^20-279.32.    Exceptions. 

This  Article,  except  its  provisions  as  to  the  filing  of  proof  of 
financial  responsibility  by  a  common  carrier  and  its  drivers,  does  not 
apply  to  any  vehicle  operated  under  a  permit  or  certificate  of 
convenience  or  necessity  issued  by  the  North  Carolina  Utilities 
Commission,  or  by  the  Interstate  Commerce  Commission,  if  public 
liability  and  property  damage  insurance  for  the  protection  of  the  public 
is  required  to  be  carried  upon  it.  This  Article  does  not  apply  to  any 
motor  vehicle  owned  by  the  State  of  North  Carolina,  nor  does  it  apply 
to  the  operator  of  a  vehicle  owned  by  the  State  of  North  Carolina  who 
becomes  involved  in  an  accident  while  operating  the  state-owned 
vehicle  if  the  Commissioner  determines  that  the  vehicle  at  the  time  of 
the  accident  was  probably  being  operated  in  the  course  of  the 
operator's  employment  as  an  employee  or  officer  of  the  State.  This 
Article  does  not  apply  to  any  motor  vehicle  owned  by  a  county  or 
municipality  of  the  State  of  North  Carolina,  nor  does  it  apply  to  the 
operator  of  a  vehicle  owned  by  a  county  or  municipality  of  the  State  of 
North  Carolina  who  becomes  involved  in  an  accident  while  operating 
such  vehicle  in  the  course  of  the  operator's  employment  as  an 
employee  or  officer  of  the  county  or  municipality.  This  Article  does 
not  apply  to  the  operator  of  a  vehicle  owned  by  a  political  subdivision^ 
other  than  a  county  or  municipality,  of  the  State  of  North  Carolina 
who  becomes  involved  in  an  accident  while  operating  such  vehicle  if 
the  Commissioner  determines  that  the  vehicle  at  the  time  of  the 
accident  was  probably  being  operated  in  the  course  of  the  operator's 
employment  as  an  employee  or  officer  of  the  subdivision  providing  that 
the  Commissioner  finds  that  the  political  subdivision  has  waived  any 
immunity  it  has  with  respect  to  such  accidents  and  has  in  force  an 
insurance  policy  or  other  method  of  satisfying  claims  which  may  arise 
out  of  the  accident.  This  Article  does  not  applv  to  anv  motor  vehicle 
owned  by  the  federal  government,  nor  does  it  apply  to  the  operator  of 
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a  motor  vehicle  owned  by  the  federal  government  who  becomes 
involved  in  an  accident  while  operating  the  government-owned  vehicle 
if  the  Commissioner  determines  that  the  vehicle  at  the  time  of  the 
accident  was  probably  being  operated  in  the  course  of  the  operator's 
employment  as  an  employee  or  officer  of  the  federal  government." 

Sec.  55.  G.S.  58-251. 2(a)  is  amended  by  deleting  the  third 
paragraph,  which  begins  with  "An  insurer"  and  ends  with  "in  force". 

Sec.  56.  G.S.  58-254.7  is  amended  by  designating  the  present 
five  paragraphs  as  subsections  (a)  through  (e)  and  by  adding  a  new 
subsection  (0  to  read: 

"(f)  An  insurer  may  increase  rates  chargeable  on  policies  subject 
to  this  section,  other  than  noncancellable  policies,  with  the  approval  of 
the  Commissioner  if  the  Commissioner  finds  that  such  rates  are  not 
excessive,  not  inadequate,  and  not  unfairly  discriminatory;  and  exhibit 
a  reasonable  relationship  to  the  benefits  provided  by  such  policies. 
Such  approved  rates  shall  be  guaranteed  by  the  insurer,  as  to  the 
policyholders  thereby  affected,  for  a  period  of  not  less  than  12 
months;  or  as  an  alternative  to  the  insurer  giving  such  guarantee, 
such  approved  rates  may  be  applicable  to  all  policyholders  at  one  time 
if  the  insurer  chooses  to  apply  for  such  relief  with  respect  to  such 
policies  no  more  frequently  than  once  in  any  12-month  period.  Such 
rates  shall  be  applicable  to  all  policies  of  the  same  type;  provided  that 
no  rate  increase  may  become  effective  for  any  policy  unless  the 
insurer  has  given  the  policyholder  written  notice  of  the  rate  revision 
45  days  prior  to  the  effective  date  of  the  revision.  The  policyholder 
thereafter  must  pay  the  revised  rate  in  order  to  continue  the  policy  in 
force.  The  Commissioner  may  promulgate  reasonable  rules,  after 
notice  and  hearing,  to  require  the  submission  of  supporting  data  and 
such  information  as  is  deemed  necessary  to  determine  whether  such 
rate  revisions  meet  these  standards." 

Sec.  57.     G.S.     57-4    is    amended    by    rewriting    the    second 
sentence  of  the  second  paragraph  to  read: 

"The  Commissioner  may  refuse  approval  if  he  finds  that  such  rates 
are  excessive,  inadequate,  or  unfairly  discriminatory;  or  do  not  exhibit 
a  reasonable  relationship  to  the  benefits  provided  by  such  contracts." 

Sec.  58.     G.S.    57-4.1    is   amended   by   inserting   the   following 
after  the  first  sentence: 

"Such  rate  revision  or  new  rate  schedule  with  respect  to  individual 
subscriber  contracts  shall  be  guaranteed  by  the  insurer,  as  to  the 
contract  and  certificate  holders  thereby  affected,  for  a  period  of  not 
less  than  12  months;  or  with  respect  to  individual  subscriber  contracts 
as  an  alternative  to  giving  such  guarantee,  such  rate  revision  or  new 
rate  schedule  may  be  made  applicable  to  all  indi\  idual  contracts  at  one 
time  if  the  corporation  chooses  to  apply  for  such  relief  with  respect  to 
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such  contracts  no  more  frequently  than  once  in  any  12-inonth  period. 
Such  rate  revision  or  new  rate  schedule  shall  be  applicable  to  all 
contracts  of  the  same  type;  provided  that  no  rate  revision  or  new  rate 
schedule  may  become  effective  for  any  contract  holder  unless  the 
corporation  has  given  written  notice  of  the  rate  revision  or  new  rate 
schedule  not  less  than  30  days  prior  to  the  effective  date  of  such 
revision  or  new  rate  schedule.  The  contract  holder  thereafter  must 
pay  the  revised  rate  or  new  rate  schedule  in  order  to  continue  the 
contract  in  force.  The  Commissioner  may  promulgate  reasonable 
rules,  after  notice  and  hearing,  to  require  the  submission  of 
supporting  data  and  such  information  as  is  deemed  necessary  to 
determine  whether  such  rate  revisions  meet  these  standards." 

Sec.  59.     G.S.  57B-8(b)(2)  is  amended  by  deleting  the  period  at 
the  end  and  by  adding  the  following: 

";  and  must  exhibit  a  reasonable  relationship  to  the  benefits 
provided  by  the  evidence  of  coverage.  Such  premiums  or  any 
revisions  thereto  with  respect  to  nongroup  enrollee  coverage  shall  be 
guaranteed,  as  to  every  enrollee  covered  under  the  same  category  of 
enrollee  coverage,  for  a  period  of  not  less  than  12  months:  or  as  an 
alternative  to  giving  such  guarantee  with  respect  only  to  nongroup 
enrollee  coverage,  such  premium  or  premium  revisions  may  be  made 
applicable  to  all  similar  category  of  enrollee  coverage  at  one  time  if 
the  health  maintenance  organization  chooses  to  apply  for  such 
premium  revision  with  respect  to  such  categories  of  coverages  no 
more  frequently  than  once  in  any  12-month  period.  Such  premium 
revision  shall  be  applicable  to  all  categories  of  nongroup  enrollee 
coverage  of  the  same  type;  provided  that  no  premium  revision  may 
become  effective  for  any  category  of  enrollee  coverage  unless  the 
corporation  has  given  written  notice  of  the  premium  revision  45  days 
prior  to  the  effective  date  of  such  revision.  The  enrollee  thereafter 
must  pay  the  revised  premium  in  order  to  continue  the  contract  in 
force.  The  Commissioner  may  promulgate  reasonable  rules,  after 
notice  and  hearing,  to  require  the  submission  of  supporting  data  and 
such  information  as  is  deemed  necessary  to  determine  whether  such 
rate  revisions  meet  these  standards." 

Sec.  60.     G.S.  58-576(b)  reads  as  rewritten: 

"(b)  'Retrospective  compensation  agreement'  means  any  such 
arrangement,  agreement,  or  contract  having  as  its  purpose  the  actual 
or  constructive  retention  by  -the-  a  domestic  insurer  of  a  fixed 
proportion  of  the  gross  premiums,  with  the  balance  of  the  premiums, 
retained  actually  or  constructively  by  the  agent  or  the  producer  of  the 
business,  who  assumes  to  pay  therefrom  all  losses,  all  subordinate 
commissions,   loss  adjustment  expenses   and   his  profit,   if  any.   with 
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other  provisions  of  such  arrangement,  agreement,  or  contract  auxiliary 
or  incidental  to  such  purpose." 

Sec.  61.     G.S.  58-577(a)  reads  as  rewritten: 
"  §  58-577.    Management  coniracts. 

(a)  All  agreements  or  contracts  under  which  any  person  is 
delegated  management  duties  or  control  of  -a«-  a  domestic  insurer,  or 
which  transfer  a  substantial  part  of  any  major  function  of  -att-  a 
domestic  insurer  such  as  adjustment  of  losses,  production  of  business, 
investment  of  assets,  or  general  servicing  of  the  insurer's  business 
must  be  filed  with  the  Commissioner  on  or  before  the  effective  date  of 
such  contract  or  agreement." 

Sec.  62.     G.S.  58-579  reads  as  rewritten:  _     ■ 

"^58-579.    Supplement  to  financial  slatement. 

Any  domestic  insurer  that  has  a  management  contract  shall  file  with 
its  financial  statement  as  supplement  on  forms  prescribed  by  the 
Commissioner  which  discloses  the  following:  Salaries,  commissions, 
or  any  valuable  consideration  paid  to  each  officer  and  director  of  the 
management  company  or  to  any  shareholder  who  owns,  directly  or 
indirectly,  ten  percent  (10%)  of  the  shares  of  either  the  managed 
insurer  or  the  management  company.  Any  changes  in  the  officers  or 
directors  of  the  managing  company  are  to  be  reported  to  the 
Commissioner." 

Sec.  63.  The  title  of  Article  1  of  Chapter  118  of  the  General 
Statutes  and  G.S.  118-1  and  G.S.  118-2  through  118-5  read  as 
rewritten: 

"ARTICLE  1 . 
"Fund  Derived  from  fire  Insurance  Companies. 
"§    1 1 8-1.       Fire-insurance   Insurance    companies    to    report  premiums 
collected. 

Every  -fife-  insurance  company,  corporation,  or  association  doing 
business  in  any  town  or  city  in  North  Carolina  that  has.  or  may 
hereafter  have,  a  regularly  organized  fire  department  under  the  control 
of  the  mayor  and  city  council  or  other  governing  body  of  said  town  or 
city,  and  which  has  in  serviceable  condition  for  fire  duty  apparatus 
and  equipment  amounting  in  value  to  one  thousand  dollars  ($1,000)  or 
more,  and  which  enforces  the  fire  laws  to  the  satisfaction  of  the 
Insurance  Commissioner,  shall  return  to  the  Insurance  Commissioner 
of  the  State  of  North  Carolina  a  just  and  true  account  of  all  premiums 
collected  and  received  from  all  fire  and  lightning  insurance  business 
done  within  the  limits  of  such  towns  and  cities  during  the  year  ending 
December  31.  or  such  portion  thereof  as  -they  j]  may  have  transacted 
such  business  in  such  towns  and  cities.  Such  companies, 
corporations,  or  associations  shall  make  said  returns  within  60  days 
from  and  after  the  thirty-first  day  of  December  of  each  year. 
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"§  118-2.    Tax  on  receipts  for  premiums.         ■;..     '-       ■  r  •/>•'■'  :    ;  'ijo 

Every  &€-  insurance  company,  corporation,  or  association  as 
aforesaid  shall,  within  75  days  from  December  31  of  each  year, 
deliver  and  pay  to  the  State  Insurance  Commissioner  the  sum  of  fifty 
cents  (50C)  out  of  and  from  every  one  hundred  dollars  ($100.00).  and 
at  that  rate,  upon  the  amount  of  all  premiums  written  on  fire  and 
lightning  policies  covering  property  situated  within  the  limits  of  such 
towns  and  cities  during  the  year  ending  December  31  in  each  year,  or 
for  such  portion  of  each  year  as  said  company,  corporation,  or 
association  shall  have  done  business  in  said  towns  and  cities. 
"  §  J  lH-3.    Insurance  Commissioner  to  investigate  returns  and  collect  tax. 

Every  such  company,  corporation,  or  association  shall  make 
accurate  returns  of  all  business  done,  both  on  fire  and  lightning 
insurance,  covering  property  situated  within  the  limits  of  such  towns 
and  cities;  and  in  case  any  fraud,  misrepresentation,  or  mistake  of  any 
returns,  as  provided  for  in  this  Article,  be  apparent,  it  shall  be  the 
duty  of  the  Insurance  Commissioner  to  investigate  such  returns  and 
collect  the  amount  which  he  shall  find  to  be  due. 
"§  118-4.    Peiialty  for  failure  to  report  and  pay  tax.  '  •'' 

Every  fee  insurance  company,  association,  or  corporation  aforesaid 
which  shall  knowingly  or  willfully  fail  or  neglect  to  report  or  pay  over 
any  of  the  moneys  due  on  premiums  as  aforesaid,  at  the  times  and  in 
the  manner  specified  in  this  Article,  or  shall  be  found  upon 
examination  to  have  made  a  false  return  of  business  done  by  it  them, 
shall,  after  notice  and  opportunity  for  a  hearing,  for  each  "offense 
forfeit  and  pay  to  the  Commissioner  of  Insurance  the  sum  of  three 
hundred  dollars  ($300.00)  one  thousand  dollars  ($1,000)  for  the  use 
and  benefit  of  the  fire  department  of  such  town  or  city,  to  be 
recovered  in  a  civil  action  in  the  name  of  the  town  or  city. 
"§  118-5.    Disbursement  of  funds  by  Insurance  Commissioner. 

The  Insurance  Commissioner  shall  deduct  the  sum  of  three  percent 
(3%)  from  the  money  so  collected  from  the  insurance  companies, 
corporations,  or  association,  as  aforesaid,  and  pay  the  same  over  to 
the  treasurer  of  the  State  Firemen's  Association  for  general  purposes. 
The  Insurance  Commissioner  shall  deduct  the  sum  of  two  percent 
(2%)  from  the  money  so  collected  from  the  insurance  companies, 
corporations,  or  associations,  as  aforesaid,  and  retain  the  same  in  the 
budget  of  the  Department  of  Insurance  for  the  purpose  of 
administering  the  disbursement  of  funds  by  the  board  of  trustees  in 
accordance  with  the  provisions  of  G.S.  1 18-7.  The  remainder  of  the 
money  so  collected  from  the  insurance  companies,  corporations,  or 
associations,  as  aforesaid,  doing  business  in  the  several  towns  and 
cities  in  the  State  having  or  that  may  hereafter  have  organized  fire 
departments  as  provided  in  this  Article,  said  Insurance  Commissioner 

1154 


Session  Laws  -  1989  CHAPTER  485 

shall  pay  to  the  treasurer  of  each  town  or  city  to  be  held  by  him  as  a 
separate  and  distinct  fund,  and  he  shall  immediately  pay  the  same  to 
the  treasurer  of  the   local   board  of  trustees   upon   his   election  and 
qualification,  for  the  use  of  the  board  of  trustees  of  the  firemen's  local 
relief  fund  in  each  town  or  city,  which  board  shall  be  composed  of 
five  members,  residents  of  said  city  or  town  as  hereinafter  provided 
for,  to  be  used  by  4b«m  ]t  for  the  purposes  as  named  in  G.S.  118.7." 
Sec.  64.     G.S.  58-57. 3(a)  reads  as  rewritten: 
"(a)  No  insurance  premium  finance  company,  and  no  employee  of 
such  a  company  shall  pay,  allow,  or  offer  to  pay  or  allow  in  any 
manner  whatsoever   to  an    insurance  agent  or   any  employee  of  an 
insurance  agent,  or  to  any  other  person,  or  as  an  inducement  to  the 
financing  of  an  insurance  policy  with  the  insurance  premium  finance 
company   or   after   any   such   policy   has   been   financed,   any   rebate 
whatsoever,  either  from  the  service  charge  for  financing  specified  in 
the  insurance  premium  finance  agreement  or  otherwise,  or  shall  give 
or  offer  to  give  any  valuable  consideration  or  inducement  of  any  idnd 
directly    or    indirectly,    other    than    an    article    of    merchandise    not 
exceeding  one  dollar  ($1.00)  in  value  which  shall  have  thereon  the 
advertisement  of  the   insurance   premium   finance  company;   but  an 
insurance    premium    finance    company    may    purchase    or    otherwise 
acquire   an    insurance   premium    finance   agreement   provided   that   it 
conforms    to    this    Article    in    all    respects,    from    another    insurance 
premium    finance    company    with    or    without    recourse    against    the 
insurance  premium  finance  company  on  such  terms  and  conditions  as 
may  be  mutually  agreed  upon  and  such  terms  and  conditions  shall  be 
subject  to  the  approval  of  the  Commissioner.     A  premium  finance 
company   may   sell   or  transfer  ownership  of  any   premium   finance 
agreement  or  power  of  attorney  to  cancel  an   insurance  contract  to 
another  premium  finance  company  as  long  as  the  terms  and  conditions 
of  the  sale  or  transfer  are  approved  in  writing  by  the  Commissioner. 
Any  consideration  for  such  sale  or  transfer  does  not  constitute  a  rebate 
or  an  inducement  within  the  meaning  of  this  section.    The  transferee 
company  in  such  sale  or  transfer  has  the  option  of  using  the  premium 
finance  contract  and  forms  of  either  the  transferor  company  or  of  the 
transferee  company,  provided  such  forms  have  been  approved  by  the 
Commissioner." 

Sec.  65.     G.S.  28A-19-3(i)  reads  as  rewritten: 
"  (i)  Nothing  in  this  section  shall  bar: 

(1)  Any  claim  alleging  the  liability  of  the  decedent  or  personal 
representative:  or 

(2)  Any   proceeding  or  action   to  establish   the   liability  of  the 
decedent  or  personal  representative:  or 
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(3)  The  recovery  on  any  judgment  against  the  decedent  or 
personal  representative 
to  the  extent  that  the  decedent  or  personal  representative  is  protected 
by  insurance  coverage  with  respect  to  such  claim,  proceeding  or 
judgment  or  where  there  is  underinsured  or  uninsured  motorist 
coverage  that  might  extend  to  such  claim,  proceeding,  or  judgment." 

Sec.  66.     G.S.  58-616(2)  is  repealed. 

Sec.  67.  In  the  event  any  provision  of  this  act  is  held  to  be 
invalid  by  any  court  of  competent  jurisdiction,  the  court's  holding  as 
to  that  provision  shall  not  affect  the  validity  or  operation  of  other 
provisions  of  this  act;  and  to  that  end  the  provisions  of  this  act  are 
severable. 

Sec.  68.  Section  9  of  this  act  shall  become  effective  October  1 , 
1989.  Section  58  of  this  act  shall  become  effective  January  I.  1990. 
The  remainder  of  this  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989.  •  -  - 

S.B.  517  CHAPTER  486  ^ 

AN  ACT  TO  PROVIDE  THAT  A  LOCAL  FORENSIC 
EVALUATION  SHALL  BE  MADE  OF  A  DEFENDANT 
CHARGED  WITH  A  MISDEMEANOR  WHOSE  CAPACITY  TO 
PROCEED  TO  TRIAL  IS  QUESTIONED  BEFORE  A  STATE 
EVALUATION  MAY  BE  ORDERED  AND  TO  MODIFY  THE 
DEFINITION  OF  PERSONS  DANGEROUS  TO  THEMSELVES 
OR  OTHERS  CONTAINED  IN  CHAPTER  122C  OF  THE 
GENERAL  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts:  ":.  '■  ■''  v '; 

Section  1.      G.S.  15A- 1 002  reads  as  rewritten: 
"§     I5A-J002.     Determination    of    incapacity    to    proceed;    evidence; 
temporaiy  commitment;  lemporaiy  orders. 

(a)  The  question  of  the  capacity  of  the  defendant  to  proceed  may  be 
raised  at  any  time  on  motion  by  the  prosecutor,  the  defendant,  the 
defense  counsel,  or  the  court.  The  motion  shall  detail  the  specific 
conduct  that  leads  the  moving  party  to  question  the  defendant's 
capacity  to  proceed. 

(b)  When  the  capacity  of  the  defendant  to  proceed  is  questioned,  the 
court  shall  hold  a  hearing  to  determine  the  defendant's  capacity  to 
proceed.  If  an  examination  is  ordered  pursuant  to  subdivisions  (1)  or 
(2)  below,  the  hearing  shall  be  held  after  the  examination.  Reasonable 
notice  shall  be  given  to  the  defendant  and  piosecutor.  and  the  State 
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and  the  defendant  may  introduce  evidence.  When  the  capacitAy  of  the 
defendant  to  proceed  is  questioned,  the  The  court: 

(1)  May  appoint  one  or  more  impartial  medical  experts  experts, 
including  forensic  evaluators  approved  under  rules  of  the 
Commission  for  Mental  Heahh.  Mental  Retardation,  and 
Substance  Abuse  Services,  to  examine  the  defendant  and 
return  a  written  report  describing  the  present  state  of  the 
defendant's  mental  health.  Reports  : reports  so  prepared  are 
admissible  at  the  hearing  and  the  court  may  call  any  expert 
so  appointed  to  testify  at  the  hearing.  In  addition,  \  any 
expert  so  appointed  may  be  called  to  testify  at  the  hearing  by 
the  court  at  the  request  of  either  party-,  ;  or 

(2)  In  the  case  of  a  defendant  charged  with  a  misdemeanor  only 
after  the  examination  pursuant  to  subsection  (b)(1)  of  this 
section  or  at  any  time  in  the  case  of  a  defendant  charged 
with  a  felony.  May  commit-may  order  the  defendant  to  a 
State  mental  health  facility  for  the  mentally  ill  for 
observation  and  treatment  for  the  period,  not  to  exceed  60 
days,  necessary  to  determine  the  defendant's  capacity  to 
proceed.  In  no  event  may  the  period  exceed  60  days.  The  j 
the  director  of  the  facility  m«*t  shall  direct  his  report  on 
defendant's  condition  to  the  defense  attorney  and  to  the  clerk 
of  superior  court,  who  musi  shall  bring  it  to  the  attention  of 
the  court.  The  :  the  report  is  admissible  at  the  hearings  ;  if 
the  report  indicates  that  the  defendant  has  capacity  to 
proceed,  the  clerk  shall  direct  the  sheriff  to  return  him  to 
the  county. 

(bl)  If  the  report  pursuant  to  subdivisions  (1)  or  (2)  of  subsection 
(b)  of  this  section  indicates  that  the  defendant  lacks  capacity  to 
proceed,  proceedings  for  involuntary  civil  commitment  under  Chapter 
122C  of  the  General  Statutes  may  be  instituted  on  the  basis  of  the 
report  in  either  the  county  where  the  criminal  proceedings  are  pending 
or.  if  the  defendant  is  hospitalized,  in  the  county  in  which  the 
defendant  is  hospitalized. 

.a. If  the  report  indicates  that  the  defendant  lacks  capacit)^  to 

proceed,  proceedings  for  involuntary  civil  commitment 
under  Chapter  122C  of  the  General  Statutes  may  be 
instituted  on  the  basis  of  the  report  in  either  the  countA,^ 
where  the  criminal  proceedings  are  pending  or  in  the 
county  in  which  the  defendant  is  hospitalized, 
b.  If  the  report  indicates  that  the  defendant  has  capacity/  to 
proceed,  the  clerk  must  direct  the  sheriff  to  return  him 
i  .-  to  the  count}'. 
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■(^ — Must  hold  a  hearing  to  determine  the  defendant's  capaciti,f  to 

proceed.   If  examination   is  ordered  pursuant  to  subdivision 

. ;   '  '\       (1)  or  (2),  the  hearing  must  be  held  after  the  examination. 

i.    '        Reasonable  notice  must  be  given  to  the  defendant  and  to  the 

■'<:  prosecutor  and  the  State  and  the  defendant  may  introduce 

evidence. 

(c)  The  court  may  make  appropriate  temporary  orders  for  the 
confinement  or  security  of  the  defendant  pending  the  hearing  or  ruling 
of  the  court  on  the  question  of  the  capacity  of  the  defendant  to 
proceed . 

(d)  Any  report  made  to  the  court  pursuant  to  this  section  shall  be 
forwarded  to  the  clerk  of  superior  court  in  a  sealed  envelope  addressed 
to  the  attention  of  a  presiding  judge,  with  a  covering  statement  to  the 
clerk  of  the  fact  of  the  examination  of  the  defendant  and  any 
conclusion  as  to  whether  the  defendant  has  or  lacks  capacity  to 
proceed.  A  copy  of  the  full  report  must  shall  be  forwarded  to  defense 
counsel,  or  to  the  defendant  if  he  is  not  represented  by  counsel 
provided,  if  the  question  of  the  defendant's  capacity  to  proceed  is 
raised  at  any  time,  a  copy  of  the  full  report  must  be  forwarded  to  the 
district  attorney.  Until  such  report  becomes  a  public  record,  the  full 
report  to  the  court  shall  be  kept  under  such  conditions  as  are  directed 
by  the  court,  and  its  contents  shall  not  be  revealed  except  as  directed 
by  the  court.  Any  report  made  to  the  court  pursuant  to  this  section 
shall  not  be  a  public  record  unless  introduced  into  evidence." 

Sec.  2.     G.S.  122C-3(11)  reads  as  rewritten:     ... 
"(11)  'Dangerous  to  himself  or  others'  means: 
a.      'Dangerous  to  himself"  means  that  within  the  recent  relevant 
past: 

1.    The  individual  has  acted  in  such  a  way  as  to  show: 

/    ;.  I.      That  he  would  be  unable,  without  care,  supervision, 

and  the  continued  assistance  of  others  not  otherwise 

■     '  available,    to   exercise   self-control,   judgment,    and 

discretion  in  the  conduct  of  his  daily  responsibilities 

and    social    relations,    or    to    satisfy    his    need    for 

nourishment,  personal  or  medical  care,  shelter,  or 

^^;t:  self-protection  and  safety;  and 

^:  -        II.     That    there    is    a    reasonable    probability    of    his 

V  suffering    serious    physical    debilitation    within    the 

near    future    unless    adequate    treatment    is    given 

pursuant   to  this  Chapter.   A  showing  of  behavior 

that     is     grossly     irrational,     of    actions     that    the 

;       .  individual  is  unable  to  control,  of  behavior  that  is 

grossly  inappropriate  to  the  situation,   or  of  other 

evidence  of  severely  impaired  insight  and  judgment 
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.  ,.,      ^  shall    create    a    prima    facie    inference    that    the 

individual  is  unable  to  care  for  himself;  or 

2.  The  individual  has  attempted  suicide  or  threatened 
suicide  and  that  there  is  a  reasonable  probability  of 
suicide  unless  adequate  treatment  is  given  pursuant  to 
this  Chapter;  or 

3.  The  individual  has  mutilated  himself  or  attempted  to 
mutilate  himself  and  that  there  is  a  reasonable  probability 
of  serious  self-mutilation  unless  adequate  treatment  is 
given  pursuant  to  this  Chapter. 

Previous  episodes  of  dangerousness  to  self,  when  applicable, 
may  be  considered  when  determining  reasonable  probability 
of  physical  debilitation,  suicide,  or  self-mutilation, 
b.  'Dangerous  to  others"  means  that  within  the  recent  relevant 
past,  the  individual  has  inflicted  or  attempted  to  inflict  or 
threatened  to  inflict  serious  bodily  harm  on  another,  or  has 
acted  in  such  a  way  as  to  create  a  substantial  risk  of  serious 
bodily  harm  to  another,  or  has  engaged  in  extreme 
destruction  of  property;  and  that  there  is  a  reasonable 
probability  that  this  conduct  will  be  repeated.  Previous 
episodes  of  dangerousness  to  others,  when  applicable,  may 
be  considered  when  determining  reasonable  probability  of 
future  dangerous  conduct.  Clear,  cogent,  and  convincing 
evidence  that  an  individual  has  committed  a  homicide  in  the 
relevant  past  is  prima  facie  evidence  of  dangerousness  to 
others." 
Sec.  3.     Section  1  of  this  act  shall  become  effective  October  1 , 

1989.    Section  2  of  this  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

28th  day  of  June.  1989. 

S.B.  568  CHAPTER  487 

AN  ACT  TO  AMEND  THE  PUBLIC  SCHOOL  LAWS  TO  ALLOW 
WATAUGA  COUNTY  TO  ACQUIRE  PROPERTY  FOR  USE  BY 
THE  WATAUGA  COUNTY  BOARD  OF  EDUCATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G^S.  153A- 158  reads  as  rewritten: 
"  §  153 A- 158.  Power  to  acquire  property. 

A  county  may  acquire,  by  gift,  grant,  devise,  bequest,  exchange, 
purchase,  lease,  or  any  other  lawful  method,  the  fee  or  any  lesser 
interest  in  real  or  personal  propeiW  for  use  by  the  county  or  any 
department,  board,  commission,  or  agency  of  the  county,  county  or  a 
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school  administrative  unit  within  the  county.  In  exercising  the  power 
of  eminent  domain  a  county  shall  use  the  procedures  of  Chapter 
40  A." 

Sec.  2.     This  act  applies  only  to  Watauga  County. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989.         -:  ,  . 

S.B.  663  CHAPTER  488    v         r 

AN   ACT   TO   INCORPORATE   THE   TOWN   OF   STOKESDALE, 
SUBJECT  TO  A  REFERENDUM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  A  Charter  is  enacted  for  the  Town  of  Stokesdale  to 
read : 

"CHARTER  OF  THE  TOWN  OF  STOKESDALE 
CHAPTER  I.  INCORPORATION  AND  CORPORATE  POWERS 

"Sec.  1.1.  The  inhabitants  of  the  Town  of  Stokesdale  are  a  body 
corporate  and  politic  under  the  name  'Town  of  Stokesdale'.  Under 
that  name  they  have  all  the  powers,  duties,  rights,  privileges,  and 
immunities  conferred  and  imposed  upon  cities  by  the  general  law  of 
North  Carolina. 

CHAPTER  II.  CORPORATE  BOUNDARIES 

"Sec.  2.1.  Until  changed  in  accordance  with  law.  the  boundaries 
of  the  Town  of  Stokesdale  are  as  follows: 

BEGINNING  at  a  point  at  the  common  junction  of  Guilford-Forsyth- 
Stokes-Rockingham  County  line;  thence  in  a  southerly  direction 
following  the  Forsyth-Guilford  County  line  to  a  point  on  the  Guilford- 
Forsyth  line  at  the  intersection  of  Rocky  Creek  Branch;  thence  in  a 
southeasterly  direction  to  a  point  on  Happy  Hill  Road  (2032)  0.6  mile 
south  of  the  bridge  over  Rocky  Creek  Branch:  thence  in  a 
southeasterly  direction  to  a  point  on  Warner  Road  (2033)  0.2  mile 
west  of  its  intersection  with  Pearman  Quarry  Road  (2035):  thence  in 
an  easterly  direction  to  a  point  at  the  intersection  of  Warner  Road 
(2033)  and  Anthony  Road  (2034)  including  all  properties  on  Warner 
Road  between  this  and  the  predeeding  point;  thence  following  the 
center  line  of  Warner  road  (2033)  in  an  easterly  direction  to  a  point 
being  the  intersection  of  Warner  road  (2033)  and  Haw  River  Road 
(2028)  including  all  properties  on  the  north  side  of  Warner  Road 
between  this  and  the  predeeding  point;  thence  in  a  southeasterly 
direction  to  a  point  at  the  intersection  of  Highway  68  and  Haw  River: 
thence  in  an  easterly  direction  following  Haw  Ri\er  to  a  point 
approximately    0.5    mile    east    of    its    intersection    with    the    former 
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Greensboro-Mount  Airy  Branch  track  of  the  Southern  Railway;  thence 
in  a  northerly  direction  to  a  point  at  the  intersection  of  U.S.  Highway 
220  and  Road  #2104;  thence  in  a  westerly  direction  following  Road 
#2104  to  a  point  at  the  intersection  of  Road  #2104  and  U.S.  Highway 
158;  thence  in  a  northwesterly  direction  to  a  point  on  the 
Rockingham-Guilford  County  line  approximately  0.6  mile  east  of  its 
intersection  with  Road  #2103:  thence  in  a  westerly  direction  along  the 
Rockingham-Guilford  County  line  to  the  point  and  place  of  beginning. 
CHAPTER  III.  GOVERNING  BODY 

"Sec.  3.1.  The  governing  body  of  the  Town  of  Stokesdale  is  the 
Town  Council,  which  has  five  members. 

"Sec.  3.2.  The  qualified  voters  of  the  entire  Town  elect  the 
members  of  the  Town  Council. 

"Sec.  3.3.  From  the  effective  date  of  this  Charter  until  the 
organizational  meeting  of  the  Town  Council  after  the  1991  municipal 
election,  the  members  of  the  Town  Council  shall  be  Clifton  Hili, 
Powell  M.  Shelton.  Sr..  A.B.  Fulp,  Jesse  Joyce,  and  Larry  Williams. 

"Sec.  3.4.  At  the  regular  town  election  in  1991.  five  council 
members  shall  be  elected.  The  persons  receiving  the  three  highest 
numbers  of  votes  shall  be  elected  for  four-year  terms,  and  the  two 
persons  receiving  the  next  highest  numbers  of  votes  shall  be  elected 
for  two-year  terms.  In  1993  and  quadrennially  thereafter,  two  council 
members  shall  be  elected  for  four-year  terms.  In  1995  and 
quadrennially  thereafter,  three  council  members  shall  be  elected  for 
four-year  terms. 

"Sec.  3.5.    At  the  organizational  meeting  of  the  initial  council  and 
at  the  organizational  meeting  after  each  election,  the  council  shall  elect 
one  of  its  members  to  serve  at  its  pleasure  as  Mayor. 
CHAPTER  IV.  ELECTIONS 

"Sec.  4.1.  The  council  shall  be  elected  on  the  nonpartisan  basis 
and  the  results  determined  by  plurality  in  accordance  with  G.S. 
163-292. 

"Sec.  4.2.  Elections  shall  be  conducted  in  accordance  with  Chapter 
163  of  the  General  Statutes. 

CHAPTER  V.  ADMINISTRATION 

"Sec.  5.1.  The  Town  of  Stokesdale  shall  operate  under  the  mayor- 
council  plan  as  provided  in  Part  3  of  Article  7  of  Chapter  160A  of  the 
General  Statutes." 

Sec.  2.  From  and  after  the  effective  date  of  the  incorporation, 
the  citizens  and  property  in  the  Town  of  Stokesdale  shall  be  subject  to 
municipal  taxes  levied  for  the  year  beginning  July  I.  1989.  and  for 
that  purpose  the  Town  shall  obtain  from  Guilford  County  a  record  of 
property  in  the  area  herein  incorporated  which  was  listed  for  taxes  as 
of  January  1.  1989.  and  the  businesses  in  the  Town  shall  be  liable  for 
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privilege  license  tax  from  the  effective  date  of  the  privilege  license  tax 
ordinance.  The  Town  may  adopt  a  budget  ordinance  for  fiscal  year 
1989-90  without  following  the  timetable  in  the  Local  Government 
Budget  and  Fiscal  Control  Act.  but  shall  follow  the  sequence  of 
actions  in  the  spirit  of  the  act  insofar  as  is  practical.  For  fiscal  year 
1989-90,  ad  valorem  taxes  may  be  paid  at  par  or  face  amount  within 
90  days  of  adoption  of  the  budget  ordinance,  and  thereafter  in 
accordance  with  the  schedule  in  G.S.  105-360  as  if  the  taxes  had  been 
due  and  payable  on  September  1.  1989. 

Sec.  3.  (a)  The  Guilford  County  Board  of  Elections  shall 
conduct  an  election  on  November  7.  1989.  for  the  purpose  of 
submission  to  the  qualified  voters  of  the  area  described  in  Section  2.1 
of  the  Charter  of  Stokesdale.  the  question  of  whether  or  not  such  area 
shall  be  incorporated  as  Stokesdale.  Registration  for  the  election  shall 
be  conducted  in  accordance  with  G.S.  163-288.2. 

(b)    In  the  election,  the  question  on  the  ballot  shall  be:  '    ' 

"[  ]FOR  Incorporation  of  Stokesdale  '  ' 

[  ]AGAINST  Incorporation  of  Stokesdale". 

Sec.  4.  In  such  election,  if  a  majority  of  the  votes  cast  are  not 
cast  "FOR  Incorporation  of  Stokesdale".  then  Sections  1  and  2  of  this 
act  shall  have  no  force  and  effect. 

Sec.  5.  In  such  election,  if  a  majority  of  the  votes  cast  shall  be 
cast  "FOR  Incorporation  of  Stokesdale"  then  Sections  1  and  2  of  this 
act  shall  become  effective  on  the  date  that  the  Guilford  County  Board 
of  Elections  determines  the  result  of  the  election. 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

SB.  719  CHAPTER  489  I 

AN  ACT  TO  REMOVE  THE  SUNSET  PROVISION  ON  THE 
NORTH  CAROLINA  RACKETEER  INFLUENCED  AND 
CORRUPT  ORGANIZATIONS  ACT  (RICO). 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  3  of  Chapter  999  of  the  1985  Session  Laws 
reads  as  rewritten: 

"Sec.  3.     This  act  shall  become  effective  October  1.   1986.  -L9S6 
and  shall  expire  October  1.  1989." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 
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SB.  777  CHAPTER  490 

AN  ACT  TO  IMPROVE  THE  EFFICIENCY  OF  THE  CHILD 
SUPPORT  ENFORCEMENT  PROGRAM  BY  REPEALING  THE 
COST  RECOVERY  PROVISIONS  REGARDING  CHILD 
SUPPORT  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  I.      G.S.  110-130.1  reads  as  rewritten: 
"§  110-130.1.  Non-AFDC  services. 

(a)  All  child  support  collection  and  paternity  determination  services 
provided  under  this  Article  to  recipients  of  public  assistance  shall  be 
made  available  to  any  individual  not  receiving  public  assistance  in 
accordance  with  federal  law  and  as  contractually  authorized  by  the 
nonrecipient,  upon  proper  application  and  payment  of  an  appropriate  a 
nonrefundable  application  fee  of  ten  dollars  ($10.00).  For  applicants 
whose  gross  household  income  is  equal  to  or  less  than  two  hundred 
percent — (200%) — of  the — ttett — currently — established — poverty' — kvd 
applicable  to  the  applicant's  household  size,  the  application  fee  shall 
be  five  dollars  ($5.00).  For  applicants  whose  gross  household  income 
exceeds  such  poverty  level,  the  application  fee  shall  be  twent>'-five 
dollars  ($25.00). 

For  purposes  of  this  section,  'household  income'  means  the  sum  of 
the  gross  amount  of  periodically  recurring  income  which  accrues  to 
the  members  of  a  collective  group  of  individuals — living  in  one 
residence  consisting  of  a  natural  or  adoptive  parent  who  has  custody  of 
a  dependent  child  or  children  whose  other  natural  or  adoptive  parent  is 
absent  from  the  residence,  the  custodial  parent's  current  spouse,  and 
all  other  dependent  children.  'Household  size"  means  the  sum  of  the 
persons  specified  as  living  in  the  residence  as  described  above. 

(b)  Except  for  the  application  fee,  the  State  shall  not  recover  the 
costs  or  fees  of  providing  services  to  a  non-AFDC  client  whose 
household  income  is  equal  to  or  less  than  two  hundred  percent 
(200%)  of  the  federal  povert)^  guidelines. 

(bl)  The  State  shall  recover  the  actual  costs  of  providing  services  to 
a  non-AFDC  client  whose  gross — household  income  exceeds  t\vo 
hundred  percent  (200%)  of  the  then  currently  established  federal 
poverty  level  applicable  to  the  client's  household  size  until  all  costs 
incurred  on  the  client's  behalf  have  been  recovered.  The  rate  of 
accrual  of  such  costs  shall  be  computed  annually  by  the  Department  of 
Human  Resources  and  disclosed  at  the  time  of  application  to  the  client 
as  an  hourly  dollar  amount  for  administrative  services  and  an  hourly 
dollar  amount  for  attorney's  services.  Incurred  costs  may  be  recovered 
by  any  or  all  of  the  following  means: 
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■(4-) — A  ten  percent  (10%)  deduction  from  any  support  received; 
42) — Voluntary  payments  from  either  the  responsible  parent  or 

client: 
■Q) — Payments   by  the   responsible   parent  which   the  court  may 
order,  only  if  such  payments  do  not  reduce  the  responsible 
parent's  ability  to  pay  current  support  and  arrears. 
The  appropriate  judicial  official  shall  be  informed  of  the  available 
cost  recovery  methods  at  the  time  a  support  order  is  sought. 

A  client  from — whom — costs — g^h — be — recovered — pursuant  to  this 
subsection  shall  be  liable  for  prepayment  of  any  necessary  court  filing 
fees  and  paternity  blood  testing  fees. 

In  all  cases  where  ongoing  enforcement  services  are  being  provided 
to  a  client  from  whom  costs  can  be  recovered  pursuant  to  this 
subsection,  or  in  cases  in  which  ongoing  enforcement  services  are  no 
longer  being  provided  but  for  whom  costs  were  incurred  and  can  be 
recovered  pursuant  to  this  subsection,  or  in  In  cases  in  which  a  public 
assistance  debt  which  accrued  pursuant  to  G.S.  110-135  remains 
unrecovered.  support  payments  shall  be  transmitted  to  the  Department 
of  Human  Resources  for  appropriate  distribution.  When  services  are 
terminated  and  all  costs  and  any  public  assistance  debts  have  been 
satisfied,  the  support  paym.ent  shall  be  redirected  to  the  client. 

Any  costs  incurred  pursuant  to  this  section  shall  constitute  a  debt 
^.ved  to  the  State  by  the  client.  .A.ny  costs  ordered  by  the  court  under 
subdivision  (3)  above  shall  constitute  a  debt  owed  to  the  State  by  the 
responsible  parent,  Payment  may  be  demanded  from  either  or  both  of 
them. 

(c)  Actions  or  proceedings  to  establish  or  enforce  a  duty  of  support 
initiated  under  this  Article  shall  be  brought  in  the  name  of  the  county 
or  State  agency  on  behalf  of  the  public  assistance  recipient  or 
nonrecipient  client.  Collateral  disputes  between  a  custodial  parent  and 
noncustodial  parent,  involving  visitation,  custody  and  similar  issues, 
shall  be  considered  only  in  separate  proceedings  from  actions  initiated 
under  this  Article.  The  attorney  representing  the  designated 
representative  of  programs  under  Title  IV-D  of  the  Social  Security  Act 
shall  be  deemed  attorney  of  record  only  for  proceedings  under  this 
Article,  and  not  for  such  separate  proceedings. 

(d)  Any  fee  imposed  by  the  North  Carolina  Department  of  Revenue 
or  the  Secretary  of  the  Treasury  to  cover  their  costs  of  withholding  for 
non-AFDC  arrearages  certified  for  the  collection  of  past  due  support 
from  State  or  federal  income  tax  refunds  shall  be  borne  by  the  client 
by  deducting  the  fee  from  the  amount  collected. 

Any  income  tax  refund  offset  amounts  vhich  are  subsequently 
determined  to  have  been  incorrectly  withheld  and  distributed  to  a 
client,   and  which   must  be   refunded   by  the  State  to  a  responsible 

1164 


Session  Laws-  1989  CHAPTER  491 

parent  or  the  nondebtor  spouse,  shall  constitute  a  debt  to  the  State 
owed  by  the  client." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989.  ,        , 

S.B.  833  CHAPTER  491 

AN  ACT  TO  INCREASE  THE  FINE  FOR  LITTERING  BEACHES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  14-399  reads  as  rewritten:  ! 

"§  14-399.  Littering. 

(a)  No  person,  firm,  organization,  private  corporation,  or  governing 
body,  agents  or  employees  of  any  municipal  corporation  shall 
intentionally  or  recklessly  throw,  scatter,  spill  or  place  or  intentionally 
or  recklessly  cause  to  be  blown,  scattered,  spilled,  thrown  or  placed  or 
otherwise  dispose  of  any  litter  upon  any  public  property  or  private 
property  not  owned  by  him  within  this  State  or  in  the  waters  of  this 
State  including,  but  not  limited  to.  any  lake,  ocean,  river,  public 
highway,  public  park,  beach,  campground,  forest  land,  recreational 
area,  trailer  park,  highway,  road,  street  or  alley  except: 

(1)  When  such  property  is  designated  by  the  State  or  political 
subdivision  thereof  for  the  disposal  of  garbage  and  refuse, 
and  such  person  is  authorized  to  use  such  property  for  such 
purpose;  or 

(2)  Into  a  litter  receptacle  in  such  a  manner  that  the  litter  will 
be  prevented  from  being  carried  away  or  deposited  by  the 
elements  upon  any  part  of  such  private  or  public  property  or 
waters . 

(b)  When  litter  is  knowingly  so  blown,  scattered,  spilled,  thrown  or 
placed  from  a  vehicle  or  watercraft.  the  operator  thereof  shall  be 
presumed  to  have  committed  such  offense.  This  presumption, 
however,  does  not  apply  to  a  vehicle  transporting  agricultural  products 
or  supplies  when  the  litter  from  that  vehicle  is  a  nontoxic, 
biodegradable  agricultural  product  or  supply. 

(c)  As  used  in  this  section,  the  word  'litter'  shall  be  defined  as  any 
rubbish,  waste  material,  cans,  refuse,  garbage,  trash,  debris,  dead 
animals  or  discarded  materials  of  every  kind  and  description;  the  word 
'vehicle'  shall  be  defined  as  in  G.S.  20-4.01(49);  and  the  word 
'watercraff  shall  be  defined  as  any  boat  or  vessel  used  for  transport 
upon  or  across  the  water. 

(d)  A  violation  of  this  section,  other  than  for  intentionally  or 
recklessly  throwing,  scattering,  spilling  or  placing  or  intentionally  or 
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recklessly  causing  to  be  blown,  scattered,  spilled,  thrown  or  placed  or 
otherwise  disposed  of,  any  litter  upon  a  beach,  is  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more 
than  two  hundred  dollars  ($200.00)  for  the  first  offense.  Any  second 
or  subsequent  offense,  other  than  for  intentionally  or  reckJessly 
throwing,  scattering,  spilling  or  placing  or  intentionally  or  recklessly 
causing  to  be  blown,  scattered,  spilled,  thrown  or  placed  or  otherwise 
disposed  of  any  litter  upon  a  beach,  is  punishable  by  a  fine  of  not  less 
than  fifty  dollars  ($50.00)  nor  more  than  three  hundred  dollars 
($300.00).  five  hundred  dollars  ($500.00).  A  violation  of  this  section 
for  intentionally  or  recklessly  throwing,  scattering,  spilling  or  placing 
or  intentionally  or  reckJessly  causing  to  be  blown,  scattered,  spilled, 
thrown  or  placed  or  otherwise  disposed  of.  any  litter  upon  a  beach  is 
punishable  by  a  fine  of  not  more  than  five  hundred  dollars  ($500.00). 
In  lieu  of  a  fine  or  any  portion  thereof,  or  in  addition  to  a  fine,  any 
violation  of  this  section  may  also  be  punished  by  a  term  of  community 
service. 

(e)    Wildlife    protectors,    as    defined    in    G.S.     113-128(9),    are 
authorized  to  enforce  the  provisions  of  this  section." 

Sec.  2.     This   act   shall    become  effective   with    respect   to   acts 
committed  on  or  after  October  I,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

S.B.  876  CHAPTER  492 

AN  ACT  TO  CLARIFY  THE  INTENT  OF  THE  PROHIBITION 
AGAINST  ENTERING  INTO  CERTAIN  CONTRACTS  FOR 
CONSTRUCTION  AND  INSTALLATION  OF  ANY  AIR- 
CLEANING  DEVICE  PRIOR  TO  RECEIPT  OF  A  PERMIT. 

The  General  Assembly  of  North  Carolina  enacts:  '  ■■•■•* 

Section  1.  G.S.  143-215. 108(a)  reads  as  rewritten: 
"(a)  After  the  effective  date  applicable  to  any  air  quality  or  emission 
control  standards  established  pursuant  to  G.S.  143-215.107,  no  person 
shall  do  any  of  the  following  things  or  carry  out  any  of  the  following 
activities  which  contravene  or  will  be  likely  to  contravene  such 
standards  until  or  unless  such  person  shall  have  applied  for  and  shall 
have  received  from  the  Commission  a  permit  therefor  and  shall  have 
complied  with  such  conditions,  if  any,  as  are  prescribed  by  such 
permit: 

(1)    Establish  or  operate  any  air  contaminant  source: 
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(2)  Build,  erect,  use  or  operate  any  equipment  whicli  may  result 
in  the  emission  of  air  contaminants  or  which  is  likely  to 
cause  air  pollution; 

(3)  Alter  or  change  the  construction  or  method  of  operation  of 
any  equipment  or  process  from  which  air  contaminants  are 

i  or  may  be  emitted: 

(4)  Enter  into  a  irrevocable  contract  for  the  construction  and 
installation  of  any  air-cleaning  device,  or  allow  or  cause 
such  device  to  be  constructed,  installed,  or  operated." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

S.B.  897  CHAPTER  493 

AN  ACT  TO  ALLOW  CLERKS  OF  COURT  TO  DISQUALIFY 
THEMSELVES  AND  TO  ALLOW  CLERKS  OF  COURT  TO 
TRANSFER  SCHOOL  BUDGET  DISPUTES  TO  SUPERIOR 
COURT  UNDER  CERTAIN  CIRCUMSTANCES. 

The  General  Assembly  of  North  Carolina  enacts:      "  '  '    ; 

Section  1.      G.S.  7A-104  reads  as  rewritten: 
"§  7A-104.  Disqualification;  waiver:  removal:  when  judge  ads. 

(a)  The  clerk  shall  not  exercise  any  judicial  powers  in  relation  to 
any  estate,  proceeding,  or  civil  action: 

(1)  If  he  has.  or  claims  to  have,  an  interest  by  distribution,  by 
will,  or  as  creditor  or  otherwise; 

(2)  If  he  is  so  related  to  any  person  having  or  claiming  such  an 
interest  that  he  would,  by  reason  of  such  relationship,  be 
disqualified  as  a  juror,  but  the  disqualification  on  this 
ground  ceases  unless  the  objection  is  made  at  the  first 
hearing  of  the  matter  before  him; 

(3)  If  clerk  or  the  clerk's  spouse  is  a  party  or  a  subscribing 
witness  to  any  deed  of  conveyance,  testamentary  paper  or 
nuncupative  will,  but  this  disqualification  ceases  when  such 
deed,  testamentary  paper,  or  will  has  been  finally  admitted  to 
probate  by  another  clerk,  or  before  the  judge  of  the  superior 
court; 

(4)  If  clerk  or  the  clerk's  spouse  is  named  as  executor  or  trustee 
in  any  testamentary  or  other  paper,  but  this  disqualification 
ceases  when  the  will  or  other  paper  is  finally  admitted  to 
probate  by  another  clerk,  or  before  the  judge  of  the  superior 

;"  court.  The  clerk  may  renounce  the  executorship  and  endorse 
the   renunciation   on   the   will   or   on    some   paper  attached 
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thereto,  before  it  is  propounded  for  probate,  in  which  case 
the    renunciation    must   be   recorded   with   the   will    if  it   is 
admitted  to  probate. 
(al)    The    cleric    may    disqualify    himself    in    a    proceeding    in 
circumstances  justifying  disqualification  or  recusement  by  a  Judge. 

(a2)  The  parties  may  waive  the  disqualification  specified  in 
subdivisions  (I),  (2).  and  (3)  of  this  subsection,  this  section,  and 
upon  the  filing  of  such  written  waiver,  the  clerk  shall  act  as  in  other 
cases. 

(b)  When  any  of  the  disqualifications  specified  in  this  section  exist, 
and  there  is  no  waiver  thereof,  or  when  there  is  no  renunciation 
under  subdivision  (a)(4).  of  this  section,  any  party  in  interest  may 
apply  to  a  superior  court  judge  who  has  jurisdiction  pursuant  to  G.S. 
7A-47.1  or  G.S.  7A-48  in  that  county,  for  an  order  to  remove  the 
proceedings  to  the  clerk  of  superior  court  of  an  adjoining  county  in 
the  district  or  set  of  districts:  or  he  may  apply  to  the  judge  to  make 
either  in  vacation  or  during  a  session  of  court  all  necessary  orders  and 
judgments  in  any  proceeding  in  which  the  clerk  is  disqualified,  and 
the  judge  in  such  cases  is  hereby  authorized  to  make  any  and  all 
necessary  orders  and  judgments  as  if  he  had  the  same  original 
jurisdiction  as  the  clerk  over  such  proceedings. 

(c)  In  any  case  in  which  the  clerk  of  the  superior  court  is  executor, 
administrator,  collector,  or  guardian  of  an  estate  at  the  time  of  his 
election  or  appointment  to  office,  in  order  to  enable  him  to  settle  such 
estate,  a  superior  court  judge  who  has  jurisdiction  pursuant  to  G.S. 
7A-47.1  or  G.S.  7A-48  in  that  county  may  make  such  orders  as  may 
be  necessary  in  the  settlement  of  the  estate;  and  he  may  audit  the 
accounts  or  appoint  a  commissioner  to  audit  the  accounts  of  such 
executor  or  administrator,  and  report  to  him  for  his  approval,  and 
when  the  accounts  are  so  approved,  the  judge  shall  order  the  proper 
records  to  be  made  by  the  clerk." 

Sec.  2.  G.S.  1 15C-43 1(b)  reads  as  rewritten: 
"(b)  If  no  agreement  is  reached  at  the  joint  meeting  of  the  two 
boards,  either  board  may  refer  the  dispute  to  the  clerk  of  superior 
court  for  arbitration  within  three  days  after  the  day  of  the  joint 
meeting.  The  clerk  shall  render  his  decision  on  the  matters  in 
disagreement  within  10  days  after  the  day  of  the  referral.  The  clerk  of 
the  superior  court  shall  have  the  authority  to  subpoena  or  issue  any 
orders  necessary  to  have  appear  before  him  any  member  of  a  board  of 
education  and  any  member  of  a  board  of  commissioners  involved  in 
the  dispute  and  to  require  that  the  records  of  either  board  be  presented 
to  him  for  the  purpose  of  arbitration  of  the  issues.  Within  10  days  of 
the  referral,  if  the  clerk  in  good  faith  determines  that  the  dispute 
cannot  be  arbitrated,  he  shall  transfer  the  matter  to  the  superior  court 
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pursuant  to  this  section  and  shall  so  notify  the  senior  resident  superior 
court  judge  or  the  presiding  superior  court  judge  in  the  district." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

S.B.  942  CHAPTER  494 

AN  ACT  TO  INCREASE  LOCAL  INVOLVEMENT  IN  THE 
DECISION  TO  ISSUE  A  PERMIT  TO  DISCHARGE  TO 
SURFACE  WATERS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  143-215. 1(c)  reads  as  rewritten: 
"(c)     Applications     for     Permits     and     Renewals     for     Facilities 
Discharging  to  the  Surface  Waters.  -- 

(1)  All  applications  for  permits  and  for  renewal  of  existing 
permits  for  outlets  and  point  sources  and  for  treatment  works 
and  disposal  systems  discharging  to  the  surface  waters  of  the 
State  shall  be  in  writing,  and  the  Commission  may  prescribe 
the  form  of  such  applications.  All  applications  shall  be  filed 
with  the  Commission  at  least  180  days  in  advance  of  the  date 
on  which  it  is  desired  to  commence  the  discharge  of  wastes 
or  the  date  on  which  an  existing  permit  expires,  as  the  case 
may  be.  The  Commission  shall  act  on  a  permit  application 
as  quickly  as  possible.  The  Commission  may  conduct  any 
inquiry  or  investigation  it  considers  necessary  before  acting 
on  an  application  and  may  require  an  applicant  to  submit 
plans,  specifications,  and  other  information  the  Commission 
considers  necessary  to  evaluate  the  application. 

(2)  a.    The  Department  shall  refer  each  application  for  permit, 

or  renewal  of  an  existing  permit,  for  outlets  and  point 

sources    and    treatment    works    and    disposal    systems 

discharging  to  the  surface  waters  of  the  State  to  its  staff 

for  written  evaluation  and  proposed  determination  with 

regard    to    issuance    or    denial    of   the    permit.    If   the 

-  Commission  concurs  in  the  proposed  determination,   it 

..  shall   cause  give     notice  of  the  application   and  of  the 

.    proposed — determination;    intent    to    issue    or    deny    the 

-  permit,  along  with  any  other  data  that  the  Commission 

may  determine  appropriate,  to  be  given  to  the  appropriate 

State,     interstate    and    federal     agencies,     to     interested 

•  persons,    and    to    the    public.    The    Commission    shall 

prescribe  the  form  and  content  of  the  notice. 
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The  notice  required  herein  shall  be  given  at  least  45 
days  prior  to  any  proposed  final  action  granting  or 
denying  the  permit.  Public  notice  shall  be  given  by 
publication  of  the  notice  one  time  in  a  newspaper  having 
general  circulation  within  the  county, 
b.    Repealed  by  Session  Laws  1987.  c.  734. 

(3)  If  any  person  desires  a  public  meeting  on  any  application  for 
permit  or  renewal  of  an  existing  permit  provided  for  in  this 
subsection,  he  shall  so  request  in  writing  to  the  Commission 

'  within  30  days  following  date  of  the  notice  of  application. 

intent.  The  Commission  shall  consider  all  such  requests  for 
meeting,  and  if  the  Commission  determines  that  there  is  a 
significant  public  interest  in  holding  such  meeting,  at  least 
30  days'  notice  of  such  meeting  shall  be  given  to  all  persons 
to  whom  notice  of  application  intent  was  sent  and  to  any 
other  person  requesting  notice.  At  least  30  days  prior  to  the 
date  of  meeting,  the  Commission  shall  also  cause  a  copy  of 
the  notice  thereof  to  be  published  at  least  one  time  in  a 
newspaper  having  general  circulation  in  such  county.  In 
any  county  in  which  there  is  more  than  one  newspaper 
having  general  circulation  in  that  county,  the  Commission 
shall  cause  a  copy  of  such  notice  to  be  published  in  as  many 
newspapers  having  general  circulation  in  the  county  as  the 
Commission  in  its  discretion  determines  may  be  necessary  to 
assure  that  such  notice  is  generally  available  throughout  the 
county.  The  Commission  shall  prescribe  the  form  and 
content  of  the  notices. 

The   Commission    shall   prescribe   the   procedures   to   be 

followed  in  such  meetings.  If  the  meeting  is  not  conducted 

by  the  Commission,  detailed  minutes  of  the  meeting  shall  be 

'        kept  and  shall   be  submitted,  along  with  any  other  written 

'■'  comments,  exhibits  or  documents  presented  at  the  meeting, 

'  ■  ■  ■'       to  the  Commission  for  its  consideration  prior  to  final  action 

granting  or  denying  the  permit. 

(4)  Not  later  than  60  days  following  notice  of  application  intent 
or.  if  a  public  hearing  is  held,  within  90  days  following 
consideration  of  the  matters  and  things  presented  at  such 
hearing,  the  Commission  shall  grant  or  deny  any  application 
for  issuance  of  a  new  permit  or  for  renewal  of  an  existing 
permit.  All  permits  or  renewals  issued  by  the  Commission 
and  all  decisions  denying  application  for  permit  or  renewal 
shall  be  in  writing. 

(5)  No  permit  issued  pursuant  to  this  subsection  (c)  shall  be 
issued  or  renewed  for  a  term  exceeding  five  years. 
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,  (6)  The  Commission  shall  not  act  upon  an  application  for  a  new 
nonmunicipal  domestic  wastewater  discharge  facility  until  it 
has  received  a  written  statement  from  each  city  and  county 
government  having  Jurisdiction  over  any  part  of  the  lands  on 
which  the  proposed  facility  and  its  appurtenances  are  to  be 

,5      located  which  states  whether  the  city  or  county  has  in  effect 
'  a  zoning  or  subdivision  ordinance  and,  if  such  an  ordinance 

is  in  effect,  whether  the  proposed  facility  is  consistent  with 
the  the  ordinance.  The  Commission  shall  not  approve  a 
permit  application  for  any  facility  which  a  city  or  county  has 
determined  to  be  inconsistent  with  its  zoning  or  subdivision 

,,^  ordinance  unless  it  determines  that  the  approval  of  such 
',  application  has  statewide  significance  and  is  in  the  best 
interest  of  the  State.  An  applicant  for  a  permit  shall  request 
that  each  city  and  county  government  having  jurisdiction 
issue  the  statement  required  by  this  subdivision  by  mailing 
by  certified  mail,  return  receipt  requested,  a  written  request 
for  such  statement  and  a  copy  of  the  draft  permit  application 
to  the  clerk  of  the  city  or  county.  If  a  local  government  fails 
to  mail  the  statement  required  by  this  subdivision,  as 
evidenced  by  a  postmark,  within  15  days  after  receiving  and 
signing  for  the  certified,  the  Commission  may  proceed  to 
consider  the  permit  application  notwithstanding  this 
subdivision. " 

Sec.  2.     This  act  shall  become  effective  October   1.    1989,  and 
applies  to  permits  issued  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

H.B.  572  CHAPTER  495  ; 

AN  ACT  CONCERNING  DISCOUNT  BUYING  CLUBS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  66-132  reads  as  rewritten:  -j 

"^66-132.    Contracts  to  be  in  writing. 

(a)  Every  contract  between  a  discount  buying  club  and  its  customers 
shair  be  in  writing,  fully  completed,  dated  and  signed  by  all 
contracting  parties.  A  copy  of  the  completed  contract  shall  be  given  to 
the  buyer  at  the  time  he  signs  it.  The  contract  shall  in  clear, 
conspicuous  and  simple  language: 

(1)    State  the  duration  of  the  contract  in  a  definite  period  of  years 

or  months.  If  the  contract  call?  for  periodic  renewal  fees> 

:  may    be    periodically    renewed,    the    contract    shall    state 
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_  [   specifically  the  terms  under  which  it  may  be  renewed;  and 
''}  '     ■;'     the  amount  of  Srueh  any  renewal  fees  must  be  stated,  stated 
unless  the  contract  meets  the  requirements  of  subsection  (b) 
:  of  this  section. 

(2)  State  that  the  buying  club  will  maintain  a  trust  account  and 
bond  in  compliance  with  G.S.  66-135,  and  identify  the 
location  of  the  trust  account  and  the  name  and  address  of  the 
surety  company. 

(3)  Contain,  immediately  above  the  customer's  signature  in 
boldface  type  of  not  less  than  10  points  size,  a  statement 
substantially  as  follows: 

■     'You.   the  customer,    may  cancel  this  contract  at  any 
:'i  time  prior  to  midnight  of  the  third  business  day  after 

'■       the  date  of  this  contract.  To  cancel  you  must  notify  the 
company  in  writing  of  your  intent  to  cancel.' 

(4)  List  the  categories  of  goods  and  services  the  buying  club 
contracts  to  make  available. 

(5)  State  the  procedures  by  which  the  customer  can  select, 
order,  and  pay  for  merchandise  or  services  and  state  the 
time  and  manner  of  delivery. 

(6)  State  the  method  the  discount  buying  club  will  use  in  setting 
the  price  customers  will  pay  for  goods  or  services. 

(7)  List  any  charges,  however  denominated,  which  are 
incidental  to  the  purchase  of  goods  or  services  and  which 
must  be  paid  by  the  customer. 

(8)  State  the  discount  buying  club's  obligations  with  respect  to 
warranties  on  goods  or  services  ordered. 

(9)  State  the  customer's  rights  and  obligations  with  respect  to 
the  cancellation  or  return  of  ordered  goods. 

(b)  The  written  contract  required  by  subsection  (a)  above  need  not 
be  signed  or  dated  by  the  customer  if  the  following  requirements  are 
met: 

(1)  The  total  consideration  paid  by  each  member  or  customer 
does  not  exceed  a  one-time  or  annual  fee  of  one  hundred 
dollars  ($100.00); 

(2)  The  member  or  customer  has  the  unconditional  right  to 
cancel  the  contract  at  any  time  and  receive  within  10  days  a 
full  refund  of  the  one-time  membership  fee,  or  the  annual 
membership  fee  covering  the  current  membership  period, 
whichever  the  case  may  be; 

(3)  Instead  of  the  notice  required  in  subsection  (a)(3).  above, 
the  written  contract  contains  on  its  first  page  in  boldface  type 
of  not  less  than  10  points  size,  or  not  less  than  the  point  size 
of  the   contract   terms    or    information    printed    immediately 

1172 


Session  Laws-  1989  CHAPTER  495 

adjacent  thereto,    whichever   point   size   shall    be   larger,    a 
statement  substantially  as  follows: 

'You,  the  customer,  may  cancel  this  contract  at  any 
time  and  receive  a  total  refund  of  any  fees  or 
consideration  already  paid  for  the  current  membership 
period.  To  cancel  you  must  notify  the  company  in 
writing  of  your  intent  to  cancel.';  and 
(4)    The  written  contract  is  mailed  to  the  buyer  on  or  before  the 

date  the  membership  is  first  charged  or  billed." 
Sec.  2.  G.S.  66-l35(b)  reads  as  rewritten: 
"(b)  Every  discount  buying  club  shall  hold  advance  payments  for 
goods  and  services  in  trust  in  a  separate  account  used  solely  for  that 
purpose.  The  funds  in  such  account  shall  be  held  free  from  all  liens. 
Records  of  such  account  shall  be  kept  by  the  buying  club  in  the 
regular  course  of  its  business  sufficient  to  identify  the  amount  held  for 
each  customer,  the  dates  of  the  receipt  and  withdrawal  of  funds,  and 
the  purpose  of  withdrawal.  Such  records  must  be  retained  for  a  period 
not  less  than  four  years  following  withdrawal.  Funds  may  not  be 
withdrawn  from  the  trust  account  unless  and  until  (i)  the  ordered 
goods  have  been  actually  delivered  to  the  customer  or  consigned  to  a 
certified  public  carrier,  or  (ii)  ordered  services  have  been  provided  in 
full,  or  (iii)  the  buying  club  has  refunded  the  customer's  payment. 
Provided,  the  discount  buying  club  shall  not  be  required  to  comply 
with  the  foregoing  trust  account  requirements  if  the  discount  buying 
club  meets  the  requirements  of  G.S.  66- 132(b).  bills  its  customers 
through  a  credit  card  account  and  obtains  and  maintains  an  additional 
bond  in  the  amount  of  fifty  thousand  dollars  ($50,000)  from  a  surety 
company  licensed  to  do  business  in  North  Carolina." 
Sec.  3.  G.S.  66- 135(a)  reads  as  rewritten: 
"(a)  Every  discount  buying  club  shall  obtain  and  maintain  a  bond 
from  a  surety  company  licensed  to  do  business  in  North  Carolina. 
Such  bond  shall  be  in  an  amount  not  less  than  twentyf-five  thousand 
dollars  ($25,000).  Whenever  a  discount  buying  club  has  contracts 
with  North  Carolina  residents,  from  whom  it  has  received  contract 
payments  of  fifty  thousand  dollars  ($50,000)  or  more,  exclusive  of 
renewal  fees,  such  bond  shall  be  in  an  amount  not  less  than  fifty 
thousand  dollars  ($50,000).  one  hundred  times  the  one-time  or  annual 
membership  fee,  or  fifty  thousand  dollars  ($50.000),  whichever  is 
greater." 

Sec.  4.     Chapter   66   of  the   General    Statutes    is   amended    by 
adding  a  new  section  to  read: 
"^66-137.    Taxes. 

Discount  buying  clubs   must  pay  North   Carolina   sales   taxes  and 
other  applicable  North  Carolina  taxes." 
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Sec.  5.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 


H.B.  602  CHAPTER  496 

AN  ACT  TO  AMEND  THE  LAW  CONCERNING  INSTRUMENTS 
TO  SECURE  FUTURE  ADVANCES  AND  FUTURE 
OBLIGATIONS  TO  MAKE  THAT  LAW  AVAILABLE  FOR 
DEEDS  OF  TRUST  SECURING  BONDS;  TO  MAKE  CLEAR 
THAT  THE  REQUIREMENT  OF  STATING  THE  MAXIMUM 
AMOUNT  SECURED  BY  A  FUTURE  ADVANCE  DEED  OF 
TRUST  MEANS  THE  MAXIMUM  PRINCIPAL  AMOUNT;  TO 
EXTEND  THE  PERIOD  WITHIN  WHICH  FUTURE 
OBLIGATIONS  MAY  BE  INCURRED;  AND  TO  ELIMINATE 
THE  REQUIREMENT  THAT  FUTURE  ADVANCES  BE 
OBLIGATORY  IN  ORDER  TO  QUALIFY  FOR  THE  PRIORITY 
PROTECTION  AFFORDED  BY  THIS  LAW  AS 
RECOMMENDED  BY  THE  GENERAL  STATUTES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts:  '■    .'  « 

Section  1.      G.S.  45-67  reads  as  rewritten:  " 

"  §  45-67.  Definition. 

As  used  in  this  Article,  'security  instrument"  means  a  mortgage, 
deed  of  trust,  or  other  instrument  relating  to  real  property  securing  an 
obligation  or  obligations  to  a  person,  firm,  or  corporation  specifically 
named  in  such  instrument,  as  distinguished  from  being  included  in  a 
class — of  security — holders — referred — to  therein,  instrument  for  the 
payment  of  money." 

Sec.  2.     G.S.  45-68  reads  as  rewritten:  /  :  • 

"  §  45-68.  Requirements. 

A  security  instrument,  otherwise  valid,  shall  secure  future 
obligations  which  may  from  time  to  time  be  incurred  thereunder  so  as 
to  give  priority  thereto  as  provided  in  G.S.  45-70,  if: 

(1)    Such  security  instrument  shows:  ^       -  '.  /f^^:) 

a.  That  it  is  given  wholly  or  partly  to  secure  future 
obligations  which  may  be  incurred  thereunder; 

b.  The  amount  of  present  obligations  secured,  and  the 
maximum  principal  amount,  including  present  and  future 
obligations,  which  may  be  secured  thereby  at  any  one 
time; 

/    -■         ,  -- .-^ ':■"■■■■ -■■■;"  ■\^^■;■- •■■■•:;.  ;.-;'V;vr^^^^^^ 
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c.  The  period  within  which  such  future  obligations  may  be 
incurred,  which  period  shall  not  extend  more  than  -1-Q  15 
years  beyond  the  date  of  the  security  instrument;  and 

(2)  At  the  time  of  incurring  any  such  future  obligations,  each 
obligation  is  evidenced  by  a  written  instrument  or  notation, 
signed  by  the  obligor  and  stipulating  that  such  obligation  is 
secured  by  such  security  instrument;  provided,  however,  that 

_.  this  subsection  shall  apply  only  if  the  obligor  and  obligee 
have  contracted  in  writing  that  each  future  obligation  shall 
be  evidenced  by  a  written  instrument  or  notation;  and 

(3)  At  any  time  a  security  instrument  securing  future  advances 
is  transferred  or  assigned  by  the  owner  thereof  that  the 
amount,  date  and  due  date  of  each  note,  bond,  or  other 
undertaking  for  the  payment  of  money  representing  a  future 
obligation  secured  by  such  security  instrument  be  noted  in 
writing  thereon." 

Sec.  3.     G.S.  45-70  reads  as  rewritten: 
"§  45-70.  Priority  of  security  instrument. 

(a)  Any  security  instrument  which  conforms  to  the  requirements  of 
this  Article  and  which  on  its  face  shows  that  the  making  of  future 
advances  is  obligatory,  shall,  from  the  time  and  date  of  registration 
thereof,  have  the  same  priority  to  the  extent  of  all  obligatory  future 
advances  secured  by  it.  as  if  all  the  advances  had  been  made  at  the 
time  of  the  executions  execution  of  the  instrument.  An  advance  shall 
be  deemed  obligatory  if  the  secured  party  has  bound  himself  to  make 
it,  whether  or  not  a  subsequent  event  of  default  or  other  event  not 
within  his  control  has  relieved  or  may  relieve  him  from  his  obligation, 

(b)  Any  security  instrument  which  conforms  to  the  requirements  of 
this  Article,  which  on  its  face  does  not  show  that  the  making  of  future 
advances  is  obligatory,  shall,  from  the  time  and  date  of  registration 
thereof,  have  the  same  priority  to  the  extent  of  all  obligations  secured 
by  it,  as  if  all  the  advances  had  been  made  at  the  time  of  the  execution 
■of — tb€ — instrument, — except — tfeat — when — an — intervening — lienor — of 
encumbrancer  gives  actual — notice  as — hereinafter  provided  that  an 
intervening  lien  or  encumbrance  has  been  perfected  on  the  propert}^ 
covered  by  the  security  instrument,  or  is  being  incurred  and  when 
perfected  will — relate  back  to  the  time  when — incurred, — any  future 
advances  made  subsequent  to  the  receipt  of  such  notice  shall  not  take 
priorit}^  over  such  intervening  perfected  lien  or  encumbrance,  Such 
notice  shall  be  in  writing  and  shall  be  given  to  the  secured  creditor 
named  in  the  security  instrument;  but  if  the  security  instrument  is 
registered  and  if  any  assignment  of  the  securit)'  instrument  has  been 
noted  on  the  margin  of  the  record  showing  the  name  and  address  of 
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the  assignecv  such  notice  shall  be  given  to  the  last  assignee  so  noted  at 
the  address  so  shown. 

(c)  Payments  made  by  the  secured  creditor  for  fire  and  extended 
coverage  insurance,  taxes,  assessments,  or  other  necessary 
expenditures  for  the  preservation  of  the  security  shall  be  secured  by 
the  security  instrument  and  shall  have  the  same  priority  as  if  such 
payments  had  been  made  at  the  time  of  the  execution  of  the 
instrument. — whether  or  not  notice  has  been  given  as  provided  in 
subsection  (b)  of  this  section,  instrument.  The  provisions  of  G.S. 
45-68(2)  and  (3)  shall  not  be  applicable  to  such  payments,  nor  shall 
such  payments  or  accrued  interest  be  considered  in  computing  the 
maximum  principal  amount  which  may  be  secured  by  the  instrument. 

(d)  Notwithstanding  any  other  provision  of  this  Article,  any  security 
instrument  hereafter  executed  which  secures  an  obligation  or 
obligations  of  an  electric  or  telephone  membership  corporation 
incorporated  or  domesticated  in  North  Carolina  to  the  United  States  of 
America  or  any  of  its  agencies,  or  to  any  other  financing  institution, 
or  of  an  electric  or  gas  utility  operating  in  North  Carolina,  shall  from 
the  time  and  date  of  registration  of  said  security  instrument  have  the 
same  priority  to  the  extent  of  all  future  advances  secured  by  it  as  if  all 
the  advances  had  been  made  at  the  time  of  the  execution  of  the 
instrument,  regardless  of  whether  the  making  of  such  advances  is 
obligatory  or  whether  the  security  instrument  meets  the  requirements 
of  G.S.  45-68." 

Sec.  4.     G.S.  45-72(a)  reads  as  rewritten: 

"(a)  The  holder  of  a  security  instrument  conforming  to  the 
provisions  of  this  .Article,  which  on  its  face  does  not  show  that  the 
making  of  future  advances  is  obligatory.  Article  shall,  at  the  request  of 
the  maker  of  the  security  instrument  or  his  successor  in  title  promptly 
furnish  to  him  a  statement  duly  executed  and  acknowledged  in  such 
form  as  to  meet  the  requirements  for  the  execution  and 
acknowledgment  of  deeds,  setting  forth  in  substance  the  following: 

'This  is  to  certify  that  the  total  outstanding  balance  of  all 
obligations,  the  payment  of  which  is  secured  by  that  certain  instrument 

executed  by ,  dated  recorded  in  book 

at  page  in  the  office  of  the  Register  of  Deeds  of 

County.   North  Carolina,   is   $ of  which  amount 

$ represents  principal. 

No  future  advances  will  be  made  under  the  aforesaid  instrument, 
except  such  expense  as  it  may  become  necessary  to  advance  to 
preserve  the  security  now  held. 

This dav  of 19 


(Signature  and  Acknowledgment)"." 
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Sec.  5.  This  act  shall  become  effective  October  1.  1989.  and 
shall  apply  only  to  security  instruments  executed  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

H.B.  797  CHAPTER  497 

AN  ACT  TO  PROVIDE  THAT  IN  FILLING  A  VACANCY  IN  THE 
OFFICE  OF  SHERIFF.  BOARD  OF  EDUCATION.  REGISTER 
OF  DEEDS.  OR  COUNTY  COMMISSIONER  OF  CARTERET 
COUNTY,  THE  CARTERET  COUNTY  BOARD  OF 
COMMISSIONERS  AND  THE  FORSYTH  COUNTY  BOARD  OF 
COMMISSIONERS  MUST  APPOINT  THE  NOMINEE  OF  THE 
PARTY  EXECUTIVE  COMMITTEE  OF  THE  VACATING 
OFFICER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  162-5.1  reads  as  rewritten: 
"§    162-5.1.    Vacancy  filled  in   certain    counties:   duties  performed  by 
coroner  or  chief  deputy. 

If  any  vacancy  occurs  in  the  office  of  sheriff,  the  coroner  of  the 
county  shall  execute  all  process  directed  to  the  sheriff  until  the  board 
shall  elect  a  sheriff  to  supply  the  vacancy  for  the  residue  of  the  term, 
who  shall  possess  the  same  qualifications,  enter  into  the  same  bond, 
and  be  subject  to  removal,  as  the  sheriff  regularly  elected.  If  the 
sheriff  were  elected  as  a  nominee  of  a  political  party,  the  board  of 
commissioners  shall  consult  the  county  executive  committee  of  that 
political  party  before  filling  the  vacancy,  and  shall  elect  the  person 
recommended  by  the  county  executive  committee  of  that  party,  if  the 
party  makes  a  recommendation  within  30  days  of  the  occurrence  of  the 
vacancy.  If  the  board  should  fail  to  fill  such  vacancy,  the  coroner 
shall  continue  to  discharge  the  duties  of  sheriff  until  it  shall  be  filled. 

In  those  counties  where  the  office  of  coroner  has  been  abolished, 
the  chief  deputy  sheriff,  or  if  there  is  no  chief  deputy,  then  the  senior 
deputy  in  years  of  service,  shall  perform  all  the  duties  of  the  sheriff 
until  the  county  commissioners  appoint  some  person  to  fill  the 
unexpired  term.  In  all  counties  the  regular  deputy  sheriffs  shall, 
during  the  interim  of  the  vacancy,  continue  to  perform  their  duties 
with  full  authority. 

This  section  shall  apply  only  in  the  following  Counties:  Alamance, 
Alleghany.  Avery.  Beaufort.  Brunswick.  Buncombe.  Burke.  Cabarrus. 
Caldwell.  Carteret.  Cherokee.  Clay.  Cleveland.  Davidson.  Davie. 
Forsyth,  Graham.  Guilford..  Haywood.  Henderson.  Hyde.  Jackson. 
Madison,    McDowell.    Mecklenburg.    Moore.    New    Hanover.    Polk. 
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Randolph.    Rockingham,    Rutherford,    Stanly,    Stokes.    Transylvania, 
Wake,  and  Yancey."  ,,.  .        ,    , 

Sec.  2.     G.S.  153A-27.I  reads  as  rewritten:  ■         - 

"§  153A-27.I.  Vacancies  on  board  of  commissioners  in  certain  counties. 

(a)  If  a  vacancy  occurs  on  the  board  of  commissioners,  the 
remaining  members  of  the  board  shall  appoint  a  qualified  person  to  fill 
the  vacancy.  If  the  number  of  vacancies  on  the  board  is  such  that  a 
quorum  of  the  board  cannot  be  obtained,  the  chairman  of  the  board 
shall  appoint  enough  members  to  make  up  a  quorum,  and  the  board 
shall  then  proceed  to  fill  the  remaining  vacancies.  If  the  number  of 
vacancies  on  the  board  is  such  that  a  quorum  of  the  board  cannot  be 
obtained  and  the  office  of  chairman  is  vacant,  the  clerk  of  superior 
court  of  the  county  shall  fill  the  vacancies  upon  the  request  of  any 
remaining  member  of  the  board  or  upon  the  petition  of  any  registered 
voters  of  the  county. 

(b)  If  the  member  being  replaced  was  serving  a  two-year  term,  or  if 
the  member  was  serving  a  four-year  term  and  the  vacancy  occurs  later 
than  60  days  before  the  general  election  held  after  the  first  two  years 
of  the  term,  the  appointment  to  fill  the  vacancy  is  for  the  remainder  of 
the  unexpired  term.  Otherwise,  the  term  of  the  person  appointed  to  fill 
the  vacancy  extends  to  the  first  Monday  in  December  next  following 
the  first  general  election  held  more  than  60  days  after  the  day  the 
vacancy  occurs;  at  that  general  election,  a  person  shall  be  elected  to 
the  seat  vacated  for  the  remainder  of  the  unexpired  term. 

(c)  To  be  eligible  for  appointment  to  fill  a  vacancy,  a  person  must 
(i)  be  a  member  of  the  same  political  party  as  the  member  being 
replaced,  if  that  member  was  elected  as  the  nominee  of  a  political 
party,  and  (ii)  be  a  resident  of  the  same  district  as  the  member  being 
replaced,  if  the  county  is  divided  into  electoral  districts. 

(d)  If  the  member  who  vacated  the  seat  was  elected  as  a  nominee  of 
a  political  party,  the  board  of  commissioners,  the  chairman  of  the 
board,  or  the  clerk  of  superior  court,  as  the  case  may  be.  shall 
consult  the  county  executive  committee  of  the  appropriate  political 
party  before  filling  the  vacancy,  and  shall  appoint  the  person 
recommended  by  the  county  executive  committee  of  the  political  party 
of  which  the  commissioner  being  replaced  was  a  member,  if  the  party 
makes  a  recommendation  within  30  days  of  the  occurrence  of  the 
vacancy. 

(e)  Whenever  because  of  G.S.  153A-58(3)b.  or  because  of  any 
local  act.  only  the  qualified  voters  of  an  area  which  is  less  than  the 
entire  county  were  eligible  to  vote  in  the  general  election  for  the 
member  whose  seat  is  vacant,  the  appointing  authority  must  accept  the 
recommendation  only  if  the  county  executive  committee  restricted 
voting  to  committee  members  who  represent  precincts  all  or  part  of 
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which  were  within  the  territorial  area  of  the  district  of  the  county 
commissioner. 

(f)  The  provisions  of  any  local  act  which  provides  that  a  county 
executive  committee  of  a  political  party  shall  fill  any  vacancy  on  a 
board  of  county  commissioners  are  repealed. 

(g)  Counties  subject  to  this  section  are  not  subject  to  G.S.  153A-27. 
(h)    This    section    shall    apply    only    in    the    following    counties: 

Alamance.  Alleghany.  Avery,  Beaufort,  Brunswick,  Buncombe, 
Burke,  Cabarrus.  Caldwell.  Carteret,  Cherokee.  Clay,  Cleveland, 
Davidson,  Davie.  Forsyth ,  Graham,  Guilford,  Haywood.  Henderson, 
Hyde,  Jackson,  Madison,  McDowell.  Mecklenburg,  Moore,  Polk, 
Randolph,  Rockingham.  Rutherford.  Stanly,  Stokes,  Transylvania, 
Wake,  and  Yancey." 

Sec.  3.     G.S.  115C-37.1  reads  as  rewritten: 
"§  1 15C-37.I.   Vacancies  in  offices  of  county  boards  elected  on  partisan 
basis  in  certain  counties. 

(a)  All  vacancies  in  the  membership  of  county  boards  of  education 
which  are  elected  by  public  or  local  act  on  a  partisan  basis  shall  be 
filled  by  appointment  of  the  person,  board,  or  commission  specified  in 
the  act.  except  that  if  the  act  specifies  that  appointment  shall  be  made 
by  a  party  executive  committee,  then  the  appointment  shall  be  made 
instead  by  the  remaining  members  of  the  board. 

(b)  If  the  vacating  member  was  elected  as  the  nominee  of  a  political 
party,  then  the  person,  board,  or  commission  required  to  fill  the 
vacancy  shall  consult  with  the  county  executive  committee  of  that  party 
and  appoint  the  person  recommended  by  that  party  executive 
committee,  if  the  party  executive  committee  makes  a  recommendation 
within  30  days  of  the  occurrence  of  the  vacancy. 

(c)  Whenever  only  the  qualified  voters  of  less  than  the  entire  county 
were  eligible  to  vote  for  the  member  whose  seat  is  vacant  (either 
because  the  county  administrative  unit  was  less  than  countywide  or 
only  residents  of  certain  areas  of  the  administrative  unit  could  vote  in 
the  general  election  for  a  district  seat),  the  appointing  authority  must 
accept  the  recommendation  only  if  the  county  executive  committee 
restricted  voting  to  committee  members  who  represent  precincts  all  or 
part  of  which  were  within  the  territory  of  the  vacating  school  board 
member. 

(d)  This  section  shall  apply  only  in  the  following  counties: 
Alamance,  Alleghany.  Avery,  Beaufort,  Brunswick,  Buncombe, 
Burke,  Cabarrus,  Caldwell.  Carteret.  Cherokee.  Clay.  Cleveland, 
Davidson,  Davie,  Forsyth,  Graham.  Guilford.  Haywood.  Henderson. 
Jackson,  Madison,  McDowell.  Mecklenburg.  Moore.  New  Hanover. 
Polk,  Randolph,  Rockingham.  Rutherford.  Stanly.  Stokes, 
Transylvania,  Vance,  Wake.  Washington,  and  Yancey." 
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Sec.  4.     G.S.  161-5  reads  as  rewritten:  ■    •        , -^    -i-,.,v 

"§  161-5.  Vacancy  in  office. 

(a)  When  a  vacancy  occurs  from  any  cause  in  the  office  of  register 
of  deeds,  the  board  of  county  commissioners  shall  fill  such  vacancy  by 
the  appointment  of  a  successor  for  the  unexpired  term,  who  shall 
qualify  and  give  bond  as  required  by  law. 

(al)  When  a  vacancy  occurs  from  any  cause  in  the  office  of  register 
of  deeds,  the  board  of  county  commissioners  shall  fill  such  vacancy  by 
the  appointment  of  a  successor  for  the  unexpired  term,  who  shall 
qualify  and  give  bond  as  required  by  law.  If  the  register  of  deeds  were 
elected  as  the  nominee  of  a  political  party,  the  board  of  county 
commissioners  shall  consult  the  county  executive  committee  of  that 
political  party  before  filling  the  vacancy  and  shall  appoint  the  person 
recommended  by  that  committee,  if  the  party  makes  a  recommendation 
within  30  days  of  the  occurrence  of  the  vacancy.  Counties  subject  to 
this  subsection  are  not  subject  to  subsection  (a).  This  subsection  shall 
apply  only  in  the  following  counties:  Alamance,  Alleghany,  Avery, 
Beaufort.  Brunswick.  Buncombe.  Burke.  Cabarrus.  Caldwell, 
Carteret.  Cherokee.  Clay.  Cleveland.  Davidson.  Davie,  Forsyth, 
Graham,  Guilford.  Haywood.  Henderson.  Hyde.  Jackson.  Madison, 
McDowell,  Mecklenburg.  Moore.  New  Hanover.  Polk.  Randolph, 
Rockingham.  Rutherford.  Stanly,  Stokes,  Transylvania,  Wake,  and 
Yancey. 

(b)  In  the  interim  between  such  vacancy  in  the  office  of  register  of 
deeds  and  the  appointment  and  qualification  of  a  successor  register  of 
deeds,  under  the  provisions  of  subsection  (a),  any  incumbent  assistant 
or  deputy  register  of  deeds  appointed  under  G.S.  161-6  prior  to  the 
vacancy  shall  continue  to  hold  office  as  assistant  or  deputy  registers  of 
deeds  until  discharged  or  otherwise  lawfully  relieved  of  office  by  the 
lawful  successor  to  the  office  of  register  of  deeds."  ...       ... 

Sec.  5.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

H.B.  1037  .       CHAPTER498  ,  it 

AN  ACT  TO  CLARIFY  THAT  ATHLETIC  TEAM  HEALTH  CARE 
PROVIDER  VOLUNTEERS  ARE  INCLUDED  UNDER  THE 
GOOD  SAMARITAN  STATUTE. 

The  General  Assembly  of  North  Carolina  enacts:  -;■.,    ■. 

Section  1.      G.S.  90-21.14  reads  as  rewritten:  ■  -    .1 

"  §  90-21 .  14.  First  aid  or  enierf^ency  treatment:  liability  limitation.     ,  ■'  ,• 
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(a)  Any  person,  including  a  volunteer  member  of  a  rescue  squad 
who  receives  no  compensation  for  his  services  as  an  emergency 
medical  care  provider,  who  renders  first  aid  or  emergency  health  care 
treatment  to  a  person  who  is  unconscious,  ill  or  injured. 

(1)  When  the  reasonably  apparent  circumstances  require  prompt 
decisions  and  actions  in  medical  or  other  health  care,  and 

(2)  When  the  necessity  of  immediate  health  care  treatment  is  so 
reasonably  apparent  that  any  delay  in  the  rendering  of  the 
treatment  would  seriously  worsen  the  physical  condition  or 
endanger  the  life  of  the  person,  shall  not  be  liable  for 
damages  for  injuries  alleged  to  have  been  sustained  by  the 
person  or  for  damages  for  the  death  of  the  person  alleged  to 
have  occurred  by  reason  of  an  act  or  omission  in  the 
rendering  of  the  treatment  unless  it  is  established  that  the 
injuries  were  or  the  death  was  caused  by  gross  negligence, 
wanton  conduct  or  intentional  wrongdoing  on  the  part  of  the 
person  rendering  the  treatment. 

(b)  Nothing  in  this  section  shall  be  deemed  or  construed  to  relieve 
any  person  from  liability  for  damages  for  injury  or  death  caused  by  an 
act  or  omission  on  the  part  of  such  person  while  rendering  health  care 
services  in  the  norma!  and  ordinary  course  of  his  business  or 
profession.  Services  provided  by  a  volunteer  health  care  provider  who 
receives  no  compensation  for  his  services  and  who  renders  first  aid  or 
emergency  treatment  to  members  of  athletic  teams  are  deemed  not  to 
be  in  the  normal  and  ordinary  course  of  the  volunteer  health  care 
provider's  business  or  profession. 

(c)  In  the  event  of  any  conflict  between  the  provisions  of  this  section 
and  those  of  G.S.  20-166(d).  the  provisions  of  G.S.  20-166(d)  shall 
control  and  continue  in  full  force  and  effect." 

Sec.  2.  This  act  shall  become  effective  September  1.  1989.  and 
shall  apply  to  first  aid  or  emergency  treatment  rendered  on  or  after 
that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

28th  day  of  June,  1989. 

H.B.  1149  CHAPTER  499 

AN    ACT    TO    FACILITATE    TESTING    FOR    COMMUNICABLE 
DISEASES  TO  PROTECT  THE  PUBLIC. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  15A  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 

"  §  15A-534.3.    Detention  for  communicable  diseases. 
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If  a  judicial  official  conducting  an  initial  appearance  or  First 
appearance  hearing  finds  probable  cause  that  an  individual  was 
exposed  to  the  defendant  in  a  manner  that  poses  a  significant  risk  of 
transmission  of  the  AIDS  virus  or  Hepatitis  B  by  such  defendant,  the 
judicial  official  shall  order  the  defendant  to  be  detained  for  a 
reasonable  period  of  time,  not  to  exceed  24  hours,  for  investigation  by 
public  health  officials  and  for  testing  for  AIDS  virus  infection  and 
Hepatitis  B  infection  if  required  by  public  health  officials  pursuant  to 
G.S.  13QA-144  and  G.S.  I30A-I48." 

Sec.  2.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  acts  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June.  1989. 

SB.  43  CHAPTER  500  v        ,  -. 

AN  ACT  TO  MAKE  BASE  BUDGET  APPROPRIATIONS  FOR 
CURRENT  OPERATIONS  OF  STATE  DEPARTMENTS, 
INSTITUTIONS.  AND  AGENCIES,  AND  FOR  OTHER 
PURPOSES. 

The  General  Assembly  of  North  Carolina  enacts:  .-■:■■'-   '' 

Requested  by:     Senator  Basnight.  Representative  Diamont     ■  2  ;' 

--—INTRODUCTION  i   ;;  "'i^    " 

Section  1.  The  appropriations  made  in  this  act  are  for 
maximum  amounts  necessary  to  provide  the  services  and  accomplish 
the  purposes  described  in  the  budget.  Savings  shall  be  effected  where 
the  total  amounts  appropriated  are  not  required  to  perform  these 
services  and  accomplish  these  purposes  and.  except  as  allowed  by  the 
Executive  Budget  Act,  or  this  act.  the  savings  shall  revert  to  the 
appropriate  fund  at  the  end  of  each  fiscal  year. 

Requested  by:    Senator  Basnight,  Representative  Diamont 

TITLE  OF  ACT  ^-^ 

Sec.  2.  This  act  shall  be  known  as  "The  Current  Operations 
Appropriations  Act  of  1989." 


An  outline  of  the  provisions  of  the  act  follows  this  section.    The 

outline  shows  the  heading  " CONTENTS/INDEX "  and  it  lists 

by  general  category  the  descriptive  captions  for  the  various  sections 
and  groups  of  sections  that  make  up  the  act.  '^    •;?'■"*':.: 
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CONTENTS/INDEX ; 

(This  outline  is  designed  for  reference  only,  and  the  outline  and 
the  corresponding  entries  throughout  the  act  in  no  way  limit,  define, 
or  prescribe  the  scope  or  application  of  the  text  of  the  act.) 

INTRODUCTION  1 

--—TITLE  OF  ACT  2 

PART  I. CURRENT  OPERATIONS/GENERAL  FUND  7 

PART        II. CURRENT       OPERATIONS/HIGHWAY 

FUND  10 

PART  III— —CURRENT  OPERATIONS/GENERAL 
FUND/AID  TO  CERTAIN  GOVERNMENTAL 
AND  NON-GOVERNMENTAL  UNITS  1 1 

PART       IV. CURRENT       OPERATIONS/HIGHWAY 

FUND/AID     TO     CERTAIN    GOVERNMENTAL 
AND  NON-GOVERNMENTAL  UNITS  1 3 

PART  v.— -GENERAL  PROVISIONS  13 

SPECIAL      FUNDS,      FEDERAL      FUNDS.      AND 

DEPARTMENTAL  RECEIPTS/AUTHORIZATION 

FOR  EXPENDITURES  13 

INSURANCE  AND  FIDELITY  BONDS  14 

BUDGETING  OF  PILOT  PROGRAMS  14 

-—AUTHORIZED  TRANSFERS  14 

EXPENDITURES      OF      FUNDS      IN      RESERVES 

LIMITED  15 

PART  VI. DEPARTMENT  OF  PUBLIC 

INSTRUCTION  1 5 

I  -—ABOLISH  OUTSIDE  EVALUATOR  PROGRAM  15 

f  BEP  FUNDING  TRANSFER  15 

I  DROPOUT  PREVENTION  1 5 

ABOLISH    TEACHING    GRANT    PROGRAM    FOR 

COLLEGE  JUNIORS  17 

I  PART      VII. DEPARTMENT       OF       COMMUNITY 

I  COLLEGES  17 

-—OPERATING  APPROPRIATIONS/NOT  USED   FOR 
,     .  RECREATION  EXTENSION  17 

BOOKS  AND  EQUIPMENT 

f  APPROPRIATIONS/REVERT  AFTER  ONE  YEAR  17 

f  -—ASSISTANCE     TO     HOSPITAL     NURSING/FUND 

^  DISTRIBUTION  18 

?  MANAGEMENT  SUPPORT  SYSTEM  18 

i  STABILITY  OF  FUNDING  18 

f.  COMMUNITY    COLLEGE    TRUSTEES    TRAINING 

I  COURSE  19 

f 
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--—LITERACY  -   .V.  :       V    T: 

-—SATELLITE  CENTERS  h    ,         -  >;      - 

STUDENT  ACCOUNTING  STUDY 

—REGIONAL  COOPERATION 

—COMMUNITY  COLLEGE  TRANSFER  OF  CREDITS 

STUDY 

FTE  ACCOUNTING  1   , 

—MAINTENANCE  OF  PLANT  SUBSIDY 
PART  VIII.-— -COLLEGES  AND  UNIVERSITIES 
-—AID      TO      PRIVATE      COLLEGES/LEGISLATIVE 

TUITION  GRANT  LIMITATIONS 
-—AID  TO  PRIVATE  COLLEGES  PROCEDURE 
-—WAKE  FOREST  AND  DUKE  MEDICAL  SCHOOL 

ASSISTANCE/FUNDING  FORMULA 
-—AID  TO  PRIVATE  MEDICAL  SCHOOLS 
-—FUNDING  LEVELS  FOR  INSTITUTIONS 

MANAGEMENT  INCENTIVES 

NURSING 

-—RETENTION  AND  GRADUATION  RATES         "    ^ 

REMEDIATION 

PART  IX.— DEPARTMENT  OF  ADMINISTRATION 
-—MAINTENANCE  CONTRACTS  COST  CONTROL 
-—STATE       SURPLUS       PROPERTY      WAREHOUSE 

/FUNDS 
-—COUNCIL    ON     STATUS    OF    WOMEN    RETAIN 

POSITIONS 
-—DOMESTIC  VIOLENCE  FUNDS  ALLOCATION 

COUNCIL  OF  GOVERNMENTS  FUNDS 

PART         X.— -OFFICE         OF         ADMINISTRATIVE 

HEARINGS.  . 

-—ELIMINATE  PUBLICATION  TRUST  FUND 
-—OFFICE       OF       ADMINISTRATIVE       HEARINGS 

PERSONNEL  STUDY 
-—CHIEF         ADMINISTRATIVE         LAW         JUDGE 

LONGEVITY 
PART  XL--— DEPARTMENT  OF  TRANSPORTATION 
—-HIGHWAY  FUND  ALLOCATIONS  BY 

CONTROLLER 
—-HIGHWAY  FUND  LIMITATIONS  ON 

OVEREXPENDITURES 
-—CASH  FLOW  HIGHWAY  FUND  APPROPRIATIONS 
-—RESURFACED  ROADS  MAY  BE  WIDENED 
—-USE     OF     SALES     TAX     COLLECTED     BY    THE 

DIVISION  OF  MOTOR  VEHICLES 
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URBAN  CONSTRUCTION  FUNDS  ''  33 

-—HIGHWAY    FUNDS/ADJUSTMENT    TO    REFLECT 

ACTUAL  REVENUE  34 

CONTINUING    AVIATION.    P^IL.    AND    PUBLIC 

TRANSPORTATION  APPROPRIATIONS  34 

FERRY  CAPTAIN  III.  SHIFT  PREMIUM  PAY  35 

PART  XII.-— -DEPARTMENT  OF  JUSTICE  35 

SBI    USE    OF    COURT-ORDERED    RESTITUTION 

FUNDS  35 

ACCESS      TO      THE      POLICE      INFORMATION 

NETWORK  (PIN)  36 

USE    OF    SEIZED    AND    FORFEITED    PROPERTY 

TRANSFERRED  TO  STATE  LAW 

ENFORCEMENT  AGENCIES  BY  THE  FEDERAL 
GOVERNMENT  36 

-—JUSTICE    DEPARTMENT    STUDY    THE    USE    OF 

THE  POLICE  INFORMATION  NETWORK  (PIN)  36 

PRIVATE   PROTECTIVE   SERVICES  AND  ALARM 

SYSTEMS    LICENSING    BOARDS    ARE    SELF- 
SUPPORTING  37 

CHARGES  FOR  LEGAL  SERVICES  RENDERED  BY 

THE  ATTORNEY  GENERAL  37 

PART  XIII. DEPARTMENT  OF  CRIME  CONTROL 

AND  PUBLIC  SAFETY  37 

REPORT  ON  COMMUNITY  SERVICE  WORKERS  37 

REPORTS    ON    THE    COMMUNITY    PENALTIES 

PROGRAM      AND      THE      CRIME      VICTIMS 
COMPENSATION  FUND  38 

LEGISLATIVE       REVIEW       OF       DRUG       LAW 

ENFORCEMENT  AND  OTHER  GRANTS.  38 

PART  XIV. DEPARTMENT  OF  CORRECTION  38 

LIMIT  USE  OF  PRISON  PERSONNEL  FUNDS  39 

PRIVATE  CONFINEMENT  FACILITIES  39 

NEGOTIATED  RATES  FOR  MEDICAL  SERVICES  39 

GOLDSBORO  CORRECTIONAL  CENTER 

REALLOCATION  39 

PART  XV. JUDICIAL  DEPARTMENT  40 

INDIGENT  PERSONS'  ATTORNEY  FEE  FUND  40 

-—REPORT     ON      DEATH      PENALTY     RESOURCE 

CENTER  41 

PART  XVI.— -DEPARTMENT  OF  HUMAN 

RESOURCES  41 

MEDICAID  41 

FAMILY  SUPPORT  ACT  47 
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LIMITATIONS  ON  THE  STATE  ABORTION  FUND  >  :      47- 

AGED  AND  FAMILY  CARE  COUNTY  AND  STATE  ':>;;.    ,  - 

SHARES  OF  COSTS  48 
RETROSPECTIVE     ACCOUNTING     ADJUSTMENT  ,:       - 

/AFDC  r          48 

FOSTER  CARE  BOARD  RATE       •                             -  -••  ;   48 

--—ADOPTION  SUBSIDY  ,  :  ;48 
AFDC/WOMEN      IN      THIRD      TRIMESTER      OF  - 

PREGNANCY  49 

EMERGENCY  ASSISTANCE                                  .       .  ,     49 

FEDERAL  WELFARE  REFORM  REPORT                    -  49 

CHILD   SUPPORT  ENFORCEMENT   (TITLE  IV-D)  ,    , 

STUDY  50 

DOMICILIARY  HOME  RATE             y.                      ^      :  ^         50 

-—WILLIE  M.  51 
MIXED    BEVERAGE    TAX    FOR    AREA    MENTAL  ^ 

HEALTH  PROGP^MS  ^           53 

ADAP  TRANSPORTATION  REIMBURSEMENT  i   54 

PIONEER             PROJECT             REIMBURSEMENT  . 

AUTHORIZATION  54 
ALCOHOL     REHABILITATION      CENTER     PLAN  , 

DEVELOPMENT  54 
—ADOLESCENT  SUBSTANCE  ABUSE  SERVICES  ,55 
McLEOD       WEST       RESIDENTIAL       PROGRAM 

REPORT  57 

MATERNAL  AND  CHILD  HEALTH  CARE  57 

HEALTH  PROMOTION  FUNDS  58 

ADOLESCENT         PREGNANCY         PREVENTION  v^ 

PROJECTS  v;;         58 

TRANSFERS  OF  CERTAIN  FUNDS  AUTHORIZED  62 

BUDGET  REQUIRED  TO  INCLUDE  STATE  COST 

OF  LOCAL  PROGRAMS  62 

CAREGIVER  SUPPORT                                  .  63 

AGING  FEDERAL  MATCHING  FUNDS          ,'  63 

RESPITE  CARE  PROGRAM  REWRITING  64 

-—IN-HOME  AGING  SERVICES                                         .  67 

SEPTAGE  MANAGEMENT  FEES                                ,  .           67 

-—DAY  CARE  FUNDS  MATCH  REQUIREMENT  67 

DAY  CARE  67 

DAY  CARE  RATES  68 

—-DAY  CARE  ALLOCATION  FORMULA                      '  69 

-—NO  EYE  CLINICS  IN  CERTAIN  COUNTIES  rr         70 

DHR  EMPLOYEES  AS  IN-KIND  MATCH                 /  .•          70 

NON-MEDICAID  REIMBURSEMENT  ,    ;        JO 
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-—OPERATIONAL     AUDIT      ON      SCHOOLS      AND 
PROGRAMS   FOR  THE   DEAF  AND   HEARING 

IMPAIRED  71 
PART  XVIL— --DEPARTMENT  OF  AGRICULTURE                '■      71 

....-STATE  FARM  OPERATIONS  CHANGES  71 
-—DROUGHT                EMERGENCY                RESERVE 

REALLOCATION  72 
.....ABOLISH              AGRICULTURAL              FINANCE 

AUTHORITY  72 

PART  XVIII DEPARTMENT  OF  COMMERCE  74 

RURAL  ECONOMIC  DEVELOPMENT  CENTER  74 

—FUNDS     FOR     THE     EMPLOYMENT     SECURITY 

COMMISSION  74 

.....TOURISM  PROMOTION  GRANTS  75 

—MICROELECTRONICS  CENTER  76 

-—BIOTECHNOLOGY  PRIVATE-SECTOR  RESEARCH  79 

PART  XIX— -DEPARTMENT  OF  LABOR  79 

—RENEGOTIATE  OSHA  BENCHMARKS  80 
-—FUNDING          FOR         OSHA         ENFORCEMENT 

POSITIONS  80 

PART     XX DEPARTMENT     OF     NATURAL     AND 

ECONOMIC    RESOURCES    AND   COMMUNITY 

DEVELOPMENT  80 
—REVIEW  COMMITTEE  FOR  AGRICULTURE  COST 

SHARE  PROGRAM  80 
-—TECHNICAL                REVIEW                COMMITTEE 

APPOINTMENTS  8 1 

.....COMMUNITY  ACTION  PROGRAM  FUNDS  81 

—FORESTRY  EQUIPMENT  REPLACEMENT  PLAN  82 
.....ENVIRONMENTAL       MANAGEMENT       PERMIT 

FEES  82 

—LAB  CERTIFICATION  FEES  83 
-—CLEAN  WATER  REVOLVING  LOAN  AND  GRANT 

FUND  83 

PART  XXI— -MISCELLANEOUS  PROVISIONS  84 

-—EFFECT  OF  HEADINGS  84 

—EXECUTIVE  BUDGET  ACT  REFERENCE  84 

COMMITTEE  REPORT  84 

—-EFFECT       OF        MOST       LIMITATIONS       AND 

DIRECTIONS  IN  TEXT/ONLY- 1989-91  84 
—-SEVERABILITY  CLAUSE  85 
EFFECTIVE  DATE  85 

PART  I . -—CURRENT  OPERATIONS/GENERAL  FUND 
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Sec.  3.     Appropriations  from  the  General  Fund  of  the  State  for 
the  maintenance  of  the  State  departments,  institutions,  and  agencies, 

and  for  other  purposes  as  enumerated  except  for  aid  to  certain 
governmental  and  nongovernmental  units  are  made  for  the  biennium 
ending  June  30.  1991.  according  to  the  following  schedule: 

Current  Operations  -  General  Fund                1989-90  1990-91 

General  Assembly                                $     17,236,893  $     20,487,849 

Judicial  Department      "                            180,934,574  183,166,768 

Department  of  the  Governor 

01.  Office  of  the  Governor              .4,490,354  4,513,871 

02.  Office  of  State  Budget 

and  Management                              3,383,509  3,379,683 

Lieutenant  Governor's  Office          =  v    '       562,854  564,124 

Department  of  Secretary  of  State                 3,282,204  3,191 ,478 

Department  of  State  Auditor                        6,941,243  6.948,332 

Department  of  State  Treasurer                    4,013,938  4,019,717 

Department  of  Public  Education           2.864.490.367  2,885,818.731 

Department  of  Justice                                45,081.246  45.284,625 

Department  of  Administration 

01.  Administration                                41,942.754  42,489.212 

02.  State  Controller                        --    5.054.737  5,059,766 

Department  of  Agriculture                         35,973.478  35,890,532 

Department  of  Labor                               '    7,103,309  7,119,420 

Department  of  Insurance                            11,965,552  11,998.199 

Department  of  Transportation 

01.    Aeronautics                                            116.571  116.571 

Department  of  Natural  Resources  and 

Community  Development                            66.605.266  66.034,976 
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Office  of  Administrative  Hearings  1 .885.368  1 .888.957 

Administrative  Rules  Review  Commission      258.469  251.545 

Department  of  Human  Resources 

01.  Alcoholic  Rehabilitation  Center - 
Black  Mountain 

02.  Alcoholic  Rehabilitation  Center 
Butner 

03.  Alcoholic  Rehabilitation  Center 
Greenville 

04.  N.C.  Special  Care  Center 

05.  Black  Mountain  Center 

06.  DHR  -  Administration  and  Support 
Program 

07.  Division  of  Aging 

08.  Schools  for  the  Deaf  and  Blind 

09.  Division  of  Health  Service 

10.  Social  Services 

1 1 .  Medical  Assistance 

13.  Division  of  Services  for  the 
Blind 

14.  Division  of  Mental  Health. 
Mental  Retardation  and  Substance 
Abuse  Services 

15.  Dorothea  Dix  Hospital 

16.  Broughton  Hospital 

17.  Cherry  Hospital 

18.  John  Umstead  Hospital 

19.  Western  Carolina  Center 

20.  O' Berry  Center 

21.  Murdoch  Center 

22.  Caswell  Center 

23.  Division  of  Facility  Services 

24.  Division  of  Vocational  - 
Rehabilitation  Services 

25.  Division  of  Youth  Services 

Total  Department  of 
Human  Resources 

Department  of  Correction 

Department  of  Commerce 
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3.214.931 

3.236,967 

2.896,562 

2,909,299 

2.588.077 

2,588,253 

4.176.976 

4,268.504 

703.397 

/-vr-f 

662,674 

ort 

6.854.435 

6.872.481 

1.206.607 

1,207,689 

22.169.581 

22,192,919 

54.499.926 

55,191,158 

78,431.164 

79.801,421 

384.406.364 

448,068,190 

6,058.630 

6,088,440 

:e 
11.632.465 

11.632.143 

33.841.014 

34.178.846 

30.407.605 

30.591.894 

29.754,254 

30.044.966 

29.753.286 

29,832,463 

3.021.560 

3.054,016 

5,109.876 

5.100.190 

15.259.666 

13.033,798 

13.056,214 

13,150.933 

28,143,841 

28.083,080 

22.595.433 

22.596,855 

28.527,838 

28,681,672 

818.309.702 

883,068.851 

330.098.050 

341.948.289 

26.123.605 

26.055.750 
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Department  of  Revenue  44.174.968  44,233.654 

Department  of  Cultural  Resources  20,618,616  20,894,337 

Department  of  Crime  Control 

and  Public  Safety  24,270,967  24,477.467 

University  of  North  Carolina  -  Board       !.    -,  ,  *  , 

of  Governors  :  '! 

01.  General  Administration  16.553,650  18,621.554 

02.  University  Operations  - 

Lumpsum  5,661,534  5.661,534 

03.  Related  Educational  Programs         3.918,371  4,001,586 

04.  University  of  North  Carolina 
at  Chapel  Hill 

a.    Academic  Affairs  131,457,972  133.528,435 

■i       b.    Division  of  Health 

Affairs  94,269.236  95.798.072 

,  c.    Area  Health  Education 

Centers  30,370.789  30,358,206 

05.  North  Carolina  State  University 
at  Raleigh 

a.  Academic  Affairs  162.175.606  163,999,297 

b.  Agricultural  Research 

Service  35,200,910  35.090.524 

c.  Agricultural  Extension 

Service  27.413,708  27,330,683 

06.  University  of  North  Carolina  at 

Greensboro  51,550,969  51,915,520 

07.  University  of  North  Carolina  at 

Charlotte  49.316.336  49,900,205 

08.  University  of  North  Carolina  at 

Asheville  14,799.855  15,431,287 

09.  University  of  North  Carolina  at 

Wilmington  28,913.608  29.017,656 

10.  East  Carolina  University 

a.  Academic  Affairs  67,510.573  67,969,593 

b.  Division  of  Health  Affairs        47.592.631  48,704,101 

1 1 .  North  Carolina  Agricultural  and 

Technical  State  University  33.901.386  34.550.610 

12.  Western  Carolina  University  33.074.219  34.149.911 

13.  Appalachian  State  Universitv  50.817.928  50.901.628 

14.  Pembroke  State  University  '  13.947.649  14.048.265 
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15.  Winston-Salem  State  University     15.483.965  15.566.048 

16.  Elizabeth  City  State 

University  12,970,749  13.122,579 

17.  Fayetteville  State  University  15,879,517  16,065,530 

18.  North  Carolina  Central 

University  25.777.569  25.889,363 

19     North  Carolina  School  of  the 

Arts  8.046.738  8.102.191 

20.  North  Carolina  Science  and 

Math  High  School  6.832.1 13  6.804.564 

21 .  North  Carolina  Memorial 

Hospital  ^  34,714.055  35,392.986 

Total  University  of  North 

Carolina  1.018.151.636       1,031,921.928 

Department  of  Community  Colleges  332.500,767  333,176,106 

State  Board  of  Elections  375,445  402.909 

Contingency  and  Emergency  1.125 .000  1.125 .000 

Reserve  for  Salary  Adjustments  4.000.000  4.000,000 

Debt  Service  69.083.445  66.538.583 

GRAND  TOTAL  CURRENT  OPERATIONS- 
GENERAL  FUND  $5,999,154,887     $6,106,067,230 

PART  n.-— CURRENT  OPERATIONS/HIGHWAY  FUND 

Sec.  4.  Appropriations  from  the  Highway  Fund  of  the  State  for 
the  maintenance  and  operation  of  the  Department  of  Transportation, 
and  for  other  purposes  as  enumerated,  are  made  for  the  biennium 
ending  June  30.  1991 .  according  to  the  following  schedule: 

Current  Operations-Highway  Fund  1989-90  1990-91 

Department  of  Transportation 

01.  Administration  $26,487,498      $26,619,836 

02.  Highways 

a.  Administration  and 

Operations  31.720.265  31.798.567 

b.  State  Construction 
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(01)      Primary  Construction 

■:,-  '    ..    *t^:..r^ 

.-:.-.::-   ^    S,,. 

(02)      Secondary 

Construction 

68.672.240 

70,732,407 

(03)      Urban  Construction 

20,000,000 

20,000,000 

(04)      Access  and  Public 

Service  Roads 

2,000,000 

2,000,000 

(05)      Special  Appropriation 

for  Highways 

60.000.000 

60,000,000 

(06)      Spot  Safety               f 

Improvements 

6,200,000 

6,200,000 

c.    State  Funds  to  Match  Federal 

Highway  Aid 

(01)      Construction 

70,338,469 

74,271,803 

(02)      Planning  Survey  and  Highway 

Planning  Research 

2,298,590 

2,136,210 

d.    State  Maintenance 

(01)      Primary 

77.903,523 

77,903,523 

(02)      Secondary 

137.924.055 

137,924.055 

(03)      Urban 

21.021,422 

21.021,422 

(04)      Contract  Resurfacing 

100,567.150 

100,567,150 

e.    Ferry  Operations 

13,791,986 

13,791.986 

03. 

Division  of  Motor  Vehicles 

66.538,445 

66.750.587 

04. 

Governor's  Highway  Safety  Program   258,840 

259,249 

07. 

Salary  Adjustments  for  Highway 

Fund  Employees 

600,000 

600,000 

08. 

Reserve  to  Correct  Occupational 

Safety  and  Health  Conditions 

350,000 

350.000 

10. 

Debt  Service 

38,491,163 

37.392,600 

Appropriations  for  Other  State  Agencies 

01. 

Crime  Control  and  Public 

Safety 

79,380,983 

81,574,887 

02. 

Other  Agencies 

a.    Department  of  Agriculture 

2.371.675 

2,470.577 

b.    Department  of  Revenue 

1,494,890 

1,495,746 

c.    Department  of  Human 

Resources 

344,820 

344,988 

d.    Department  of  Correction 

1 .750.000 

1 ,750,000 

Contingency  and  Emergency  Fund 

100,000 

100,000 

GRAND  TOTAL  CURRENT  OPERATIONS- 
HIGHWAY  FUND  $    830.606.014$    838.055.593 
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PART  III. CURRENT  OPERATIONS/GENERAL  FUND/ AID  TO 

CERTAIN      GOVERNMENTAL     AND      NON-GOVERNMENTAL 
UNITS 

Sec.  5.  Appropriations  from  the  General  Fund  of  the  State  to 
State  departments,  institutions,  and  agencies  for  aid  to  certain 
governmental  and  nongovernmental  units  as  enumerated  are  made  for 
the  biennium  ending  June  30.  1991.  according  to  the  following 
schedule: 

General  Fund  1989-90  1990-91 

Judicial  Department 

Department  of  the  Governor 
Office  of  State  Budget 
and  Management 

Department  of  State  Auditor 

Department  of  Public  Education 

Department  of  Administration 

Department  of  Agriculture 

Department  of  Transportation 

01.  Aeronautics 

02.  Aid  to  Railroads 
Total  Department  of  Transportation 

Department  of  Natural  Resources 
and  Community  Development 

Department  of  Human  Resources 

01.  DHR  -  Administration  and 
Support  Program 

02.  Division  of  Aging 

03.  Division  of  Health  Services 

04.  Social  Services 

05.  Social  Services  -  State  Aid 

to  Non-State  Agencies 

06.  Division  of  Services  for  the 

Blind 
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$  334,360 

$  334,360 

35,906 

- 

5,740.780 

5,740,780 

17.215,353 

17,086.013 

2,923,810 

2,923,810 

230.014 

230,014 

5,545.000 

166.002 

5.711.002 

5,545.000 

166.002 

5.711.002 

9.523.634 

9.523.686 

20,000 

3.602.799 

25.087.245 

16.377.696 

20,000 

3,602,799 

25,344,886 

16.377,696 

5.133.148 

5.133.148 

12.000 

12.000 
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07.  Division  of  Mental  Health.  :,-  ,.     ;',   j   -/'-^ 

Mental  Retardation  and 

Substance  Abuse  Services       150,191.214  150.655.194 

08.  Division  of  Facility  Services  2.005.678  2,005,678 

09.  Division  of  Youth  Services  14.586.693  14,586.693 

10.  State  Aid,  Local  Programs 

Inflationary  Increases  1.907,596 

Total  Department  of  Human  Resources  218.924.069  217.738.094 

Department  of  Correction  75,000  75,000 

Department  of  Commerce 

01.  Commerce  2.310,000  2.310,000 

02.  Microelectronics  Center  25.301.034  21,433,424 

03.  Biotechnology  Center  6,297.200  6,297,200 

Department  of  Cultural  Resources  17,050,360  17,050,360 

Department  of  Crime  Control  and 

Public  Safety  743,967  743,967 

University  of  North  Carolina  - 

Board  of  Governors  37,798.419  37,818,969 

Department  of  Community  Colleges  28 1 ,650  28 1 ,650 

Grand  Total  State  Aid  — 

General  Fund  $  350.496,558       $  345,298,329 

PART    IV. CURRENT    OPERATIONS/HIGHWAY    FUND/AID 

TO  CERTAIN  GOVERNMENTAL  AND  NON-GOVERNMENTAL 
UNITS 

Sec.  6.  Appropriations  from  the  Highway  Fund  of  the  State  to 
State  departments,  institutions,  and  agencies  for  aid  to  certain 
governmental  and  nongovernmental  units  as  enumerated  are  made  for 
the  biennium  ending  June  30,  1991,  according  to  the  following 
schedule:  ^ 

Highway  Fund  1989-90  1990-91 

State  Aid  to  Municipalities  68.672.240  70.732.407 
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State  Aid  for  Public  Transportation  2.756.250  2.894,063 

Grand  Total  State  Aid  -- 

Highway  Fund  •  71,428,490  73,626,470 

PARTY. GENERAL  PROVISIONS 

Requested  by:    Senator  Basnight.  Representative  Diamont 

SPECIAL  FUNDS.  FEDERAL  FUNDS.  AND 

DEPARTMENTAL  RECEIPTS/AUTHORIZATION  FOR 

EXPENDITURES 

Sec.  7.  There  is  appropriated  out  of  the  cash  balances,  federal 
receipts,  and  departmental  receipts  available  to  each  department, 
sufficient  amounts  to  carry  on  authorized  activities  included  under 
each  departments  operations.  All  these  cash  balances,  federal 
receipts,  and  departmental  receipts  shall  be  expended  and  reported  in 
accordance  with  provisions  of  the  Executive  Budget  Act.  except  as 
otherwise  provided  by  statute.  The  Director  of  the  Budget  shall 
develop  necessary  budget  controls,  regulations,  and  systems  to  ensure 
that  these  funds  and  other  State  funds  subject  to  the  Executive  Budget 
Act.  may  not  be  spent  in  a  manner  which  would  cause  a  deficit  in 
expenditures. 

Pursuant  to  G.S.  143-34.2.  State  departments,  agencies, 
institutions,  boards,  or  commissions  may  make  application  for, 
receive,  or  disburse  any  form  of  non-State  aid.  All  non-State  monies 
received  shall  be  deposited  with  the  State  Treasurer  unless  otherwise 
provided  by  State  law.  These  funds  shall  be  expended  in  accordance 
with  the  terms  and  conditions  of  the  fund  award  that  are  not  contrary 
to  the  laws  of  North  Carolina. 

Requested  by:     Senator  Basnight.  Representative  Diamont 

INSURANCE  AND  FIDELITY  BONDS 

Sec.  8.  All  insurance  and  all  official  fidelity  and  surety  bonds 
authorized  for  the  several  departments,  institutions,  and  agencies  shall 
be  effected  and  placed  by  the  Insurance  Department,  and  the  cost  of 
placement  shall  be  paid  by  the  affected  department,  institution,  or 
agency  with  the  approval  of  the  Insurance  Commissioner. 

Requested  by:     Senator  Basnight.  Representative  Diamont 
-—BUDGETING  OF  PILOT  PROGRAMS 

Sec.  9.  (a)  Any  program  designated  by  the  General  Assembly 
as  experimental,  model,  or  pilot  shall  he  shown  as  a  separate  budget 
item  and  shall  be  considered  as  an  expansion  item  until  a  succeeding 
General  Assembly  reapproves  it. 
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Any  new  program  funded  in  whole  or  in  part  through  a  special 
appropriations  bill  shall  be  designated  as  an  experimental,  model,  or 
pilot  program. 

(b)  The  Governor  shall  submit  to  the  General  Assembly  with  his 
proposed  budget  a  report  of  which  items  in  the  proposed  budget  are 
subject  to  the  provisions  of  this  section. 

Requested  by:     Senator  Basnight.  Representative  Diamont 
--—AUTHORIZED  TRANSFERS 

Sec.  10.  The  Director  of  the  Budget  may  transfer  to  General 
Fund  budget  codes  from  the  General  Fund  salary  adjustment 
appropriation,  and  may  transfer  to  Highway  Fund  budget  codes  from 
the  Highway  Fund  salary  adjustment  appropriation,  amounts  required 
to  support  approved  salary  adjustments  made  necessary  by  difficulties 
in  recruiting  and  holding  qualified  employees  in  State  government. 
The  funds  may  be  transferred  only  when  the  use  of  salary  reserve 
funds  in  individual  operating  budgets  is  not  feasible. 

Requested  by:     Senator  Basnight.  Representative  Diamont  ; 

EXPENDITURES  OF  FUNDS  IN  RESERVES  LIMITED 

Sec.  11.  All  funds  appropriated  by  this  act  into  reserves  may  be 
expended  only  for  the  purposes  for  which  the  reserves  were 
established. 

PART  VI.-— DEPARTMENT  OF  PUBLIC  INSTRUCTION 

Requested  by:    Senator  Ward.  Representatives  J.  Crawford,  Tart  sT 

ABOLISH  OUTSIDE  EVALUATOR  PROGRAM 

Sec.  12.  Article  24A  of  Chapter  1 15C  of  the  General  Statutes  is 
repealed . 

Requested  by:     Senator  Ward  ■» 

— BEP  FUNDING  TRANSFER 

Sec.  13.  The  Department  of  Public  Education  shall  transfer 
eight  hundred  fifty  thousand  dollars  ($850,000)  from  the  Trust  Fund 
63510-6106,  unemployment  reserve,  in  fiscal  year  1989-90  to  the 
General  Fund.  Of  the  funds  appropriated  in  Section  2  of  this  act  to 
the  Department  of  Public  Education,  the  sum  of  eight  hundred  fifty 
thousand  dollars  ($850,000)  in  fiscal  year  1989-90  is  to  be  used  as  a 
part  of  the  Basic  Education  Program.  These  funds  are  intended  to 
provide  educational  programs  similar  to  the  State  and  federal  programs 
that  comprise  the  unemployment  reserve. 

Requested  by:     Senator  Ward  :       "  ^     ■    ""  . 
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DROPOUT  PREVENTION 

Sec.  14.  (a)  In  1987  the  General  Assembly  began  the  process 
of  review  and  analysis  of  programs  established  in  local  school  units 
with  funds  appropriated  for  dropout  prevention.  In  1988  the  General 
Assembly  contracted  for  a  report  entitled  "Study  of  Dropout 
Prevention  Factors  in  the  Secondary  Schools  of  North  Carolina". 
Based  on  this  study  and  its  own  review  of  the  use  of  funds 
appropriated  for  dropout  prevention,  the  General  Assembly  finds  that 
there  is  a  need  to  refocus  the  funds  appropriated  for  dropout 
prevention  in  a  way  that  emphasizes: 

(1)  Well  planned,  sustained  efforts  by  local  school  units  in  both 
primary  and  secondary  schools  to  reduce  dropouts. 

(2)  A  goal  at  the  local  school  unit  level  on  the  reduction  of 
dropout  rates. 

(3)  Simplified  planning  at  the  school  unit  level  that  starts  at  the 
school  building  level  with  the  involvement  of  principals, 
teachers,  and  counselors. 

(4)  A  reduction  of  State  mandates  and  a  flexible  use  of  dropout 
prevention  funds  in  those  local  school  units  whose  plans  are 
reviewed  and  approved  by  the  State  Board  of  Education. 

(5)  Accurate  and  timely  reporting  to  the  State  Board  of 
Education  and  the  General  Assembly  of  dropout  rates  in  all 
local  school  units  and  the  units"  success  in  meeting  their 
goals. 

(b)  To  accomplish  these  goals  the  State  Board  of  Education  shall: 

(1)  Establish  planning  requirements  that  emphasize  the 
relationship  between  the  dropout  rates  in  a  local  school  unit 
and  the  programs  funded  with  funds  for  dropout  prevention. 

(2)  Establish  planning  requirements  that  emphasize  school  level 
planning. 

(3)  Review  and  simplify  the  requirements  for  dropout  prevention 
plans  submitted  by  local  school  units. 

(4)  Establish  a  process  for  waiving  State  requirements  for  the 
expenditure  of  funds  for  dropout  prevention  for  in -school 
suspension  programs  after  a  local  school  unit's  plan  for 
dropout  prevention  has  been  approved. 

(5)  Review  its  requirements  for  in-school  suspension  programs 
with  regard  to  purpose,  use  by  schools,  requirements  for 
staffing  by  certified  teachers,  and  the  relationship  of 
availability  of  in-school  suspension  programs  to  the 
reduction  of  dropout  rates. 

(6)  Examine  the  relationship  between  in-sciiooi  suspension 
programs,  school  suspension  rates,  and  other  Juvenile  justice 
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community  based  programs,  funded  by  the  Department  of 
Human  Resources. 

(7)  Report  to  the  General  Assembly  on  its  progress  in 
implementing  its  new  standards  for  dropout  prevention 
programs  and  the  progress  made  by  local  school  units  in 
reducing  dropout  rates. 

(8)  Recommend  to  the  General  Assembly  actions  that  might  be 
taken  where  units  consistently  fail  to  meet  statewide  goals 
and  local  goals  for  reducing  dropout  rates. 

(c)    The  Department  of  Public  Instruction  shall: 

(1)  Provide  technical  assistance  to  local  school  units  in  the 
development  of  local  dropout  prevention  plans. 

(2)  Provide  information  to  the  100  local  schools  identified  as 
having  the  highest  dropout  rates  as  to  what  types  of  dropout 
prevention  programs  work. 

Requested  by:     Senator  Ward 

ABOLISH    TEACHING   GR^NT   PROGP^M   FOR   COLLEGE 

JUNIORS 

Sec.  15.     G.S.   115C-363.24  is  repealed,  except  as  it  applies  to 
grants  made  and  obligations  incurred  prior  to  July  1.  1989. 


PART  VII. DEPARTMENT  OF  COMMUNITY  COLLEGES 

Requested  by:    Senator  Ward.  Representatives  J.  Crawford,  Tart 

OPERATING  APPROPRIATIONS/NOT         USED  FOR 

RECREATION  EXTENSION 

Sec.  16.  Funds  appropriated  in  Section  3  of  this  act  to  the 
Department  of  Community  Colleges  as  operating  expenses  for 
allocation  to  the  institutions  comprising  the  Community  College 
System  may  not  be  used  to  support  recreation  extension  courses.  The 
financing  of  these  courses  by  any  institution  shall  be  on  a  self- 
supporting  basis,  and  membership  hours  produced  from  these 
activities  may  not  be  counted  when  computing  full-time  equivalent 
students  for  use  in  budget-funding  formulas  at  the  State  level. 

Requested  by:    Senator  Ward.  Representatives  J.  Crawford.  Tart 

BOOKS      AND      EQUIPMENT     APPROPRIATIONS/REVERT 

AFTER  ONE  YEAR 

Sec.  17.  Appropriations  to  the  Department  of  Community 
Colleges  for  equipment  and  library  books  are  made  for  each  year  of 
the  fiscal  biennium.  All  unencumbered  appropriations  shall  revert  to 
the  General  Fund   12  months  after  the  close  of  each  fiscal  year  for 
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which  they  were  appropriated.  Encumbered  balances  outstanding  at 
the  end  of  each  period  shall  be  handled  in  accordance  with  existing 
State  Budget  policies.  The  Department  shall  be  able  to  identify  to  the 
Office  of  State  Budget  and  Management  which  appropriations  will 
revert  at  the  end  of  the  12  months  after  the  close  of  each  fiscal  year. 

Requested  bv:    Senator  Ward.  Representatives  J.  Crawford,  Tart 
--—ASSISTANCE  TO  HOSPITAL  NURSING/FUND 

DISTRIBUTION 

Sec.  18.  Funds  appropriated  in  Section  5  of  this  act  to  the 
Department  of  Community  Colleges  to  provide  financial  assistance  to 
hospital  programs  of  nursing  education  leading  to  diplomas  in  nursing 
that  are  fully  accredited  by  the  North  Carolina  Board  of  Nursing  and 
operated  under  the  authority  of  a  public  or  nonprofit  hospital  licensed 
by  the  North  Carolina  Medical  Care  Commission  shall  be  distributed, 
upon  application  for  financial  assistance,  on  the  basis  of  eight  hundred 
fifty  dollars  ($850.00)  for  each  full-time  student  duly  enrolled  in  the 
program  as  of  December  1  of  the  preceding  year  and  on  condition  that 
accreditation  is  maintained.  The  State  Board  of  Community  Colleges 
shall  adopt  rules  to  ensure  that  this  financial  assistance  is  used  directly 
for  facult}'  and  instructional  needs  of  diploma  nursing  programs. 

Requested  by:     Senator  Ward.  Representatives  J.  Crawford,  Tart 

MANAGEMENT  SUPPORT  SYSTEM 

Sec.  19.  The  State  Board  shall  submit  quarterly  reports  to  the 
Joint  Legislative  Commission  on  Governmental  Operations  on  the 
progress  of  the  design  and  implementation  of  an  adequate  and  timely 
management  support  system  for  community  colleges.  This  report 
shall  include  a  plan  and  proposed  timetable  for  interfacing  with  other 
State  government  computer  systems.  It  is  the  intent  of  the  General 
Assembly  that  this  system  provide  relevant,  accurate,  and  timely  data 
to  allow  better  institutional  management  and  system  coordination  of 
educational  programs.  This  system  plan  shall  be  in  place  no  later 
than  July  1 .  1990. 

Requested  by:     Senator  Ward,  Representatives  J.  Crawford,  Tart 

STABILITY  OF  FUNDING 

Sec.  20.  To  ensure  stability  in  funding  and  to  reduce  the  impact 
of  short-term  enrollment  fluctuations,  the  General  Assembly  shall 
appropriate  funds  for  full-time  equivalent  student  enrollment  for  the 
community  college  system  on  a  biennial  basis.  For  fiscal  year 
1989-90  and  in  subsequent  years,  the  State  Board  shall  allocate  to 
each  college  a  budget  based  on  the  average  of  the  prior  two-years' 
actual  full-time  equivalent  student  enrollment,  or  the  previous  year's 
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actual  full-time  equivalent  student  enrollment,  whichever  is  greater. 
In  no  instance  shall  any  college  receive  less  than  ninety  percent  (90%) 
of  the  prior  two-years"  average  curriculum  full-time  equivalent  student 
enrollment. 

Requested  by:     Senator  Ward,  Representatives  J.  Crawford,  Tart 
-—COMMUNITY  COLLEGE  TRUSTEES  TRAINING  COURSE 

Sec.  21.  The  General  Assembly  urges  the  North  Carolina 
Association  of  Community  College  Trustees  to  continue  providing 
training  opportunities  for  community  college  trustees  and  to  offer  the 
training  on  a  regional  basis.  The  General  Assembly  also  urges  all 
community  college  trustees,  especially  those  serving  their  first  term  to 
complete  the  training. 

The  General  Assembly  requests  the  North  Carolina  Association  of 
Community  College  Trustees  to  submit  an  annual  report  to  the  State 
Board  of  Community  Colleges  and  to  the  1989  Session  of  the  General 
Assembly.  1990  Regular  Session,  on  the  training  programs  provided 
and  the  number  of  trustees  participating. 

Requested  by:     Senator  Ward,  Representatives  J.  Crawford,  Tart 

LITERACY 

Sec.  22.  The  State  Board  of  Community  Colleges  shall  develop 
policies  to  accomplish  the  following  in  literacy  programs: 

(1)  Increase  the  number  of  people  entering  and  moving  through 
the  literacy  continuum  and  allow  more  flexibility  in  the  use 
of  literacy  funds  for  instruction  and  administrative  purposes 
to  enhance  recruitment  efforts; 

(2)  Increase  the  number  of  adult  high  school  graduates  and 
GED  diplomas; 

(3)  Encourage  progress  in  the  literacy  programs  through  the  use 
of  performance-based  incentive  funding  for  colleges, 
employees,  and  employers; 

(4)  Allocate  literacy  funds  on  a  more  equitable  basis; 

(5)  Develop  statewide  and  individual  college  goals  for  increasing 
literacy; 

(6)  Increase  the  number  of  workplace  literacy  sites;  and 

(7)  Replicate  successful  programs  across  the  State. 

It  is  the  intent  of  the  General  Assembly  to  maintain  the  1988-89 
funding  level  as  a  statewide  base  for  literacy  programs. 

The  State  Board  shall  report  to  the  1989  General  Assembly.  1990 
Regular  Session,  on  the  policies  developed  in  accordance  with  this 
section.     -    m..,  .■■  ,,,  -:  :■■<.      ;'v,,  .■■..:,.,  ■    •-:  =■■,■■.;  "-^ 'rv.p- 

Requested  by:     Senator  Ward.  Representatives  .T.  Crawford.  Tart  • 
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—--SATELLITE  CENTERS 

Sec.  23.  It  is  the  intent  of  tlie  General  Assembly  that  the  State 
Board  provide  greater  oversight  of  the  proposed  expansion  of  satellite 
and  off-campus  facilities  among  the  colleges  of  the  Community  College 
System.  The  State  Board  shall  develop  criteria  for  the  construction  of 
satellite  facilities  and  off-campus  centers  to  be  built  with  State  funds; 
provided,  however,  that  no  criteria  developed  by  the  State  Board  shall 
inhibit  a  county  without  a  satellite  from  acquiring  one.  A  satellite 
facility  is  defined  as  a  campus  in  a  county  other  than  that  in  which  the 
main  campus  is  located.  An  off-campus  center  is  defined  as  a  facility 
located  within  the  same  county  as  the  main  campus.  The  State  Board 
shall  report  to  the  General  Assembly  on  the  criteria  developed.  The 
State  Board  shall  not  implement  these  criteria  until  the  General 
Assembly  has  approved  them. 

Requested  by:     Senator  Ward.  Representatives  J.  Crawford,  Tart 
STUDENT  ACCOUNTING  STUDY 

Sec.  24.  Due  to  the  various  methods  used  to  count  student 
enrollments  in  higher  education,  the  General  Assembly  directs  The 
University  of  North  Carolina  and  the  Community  College  System  in 
cooperation  with  the  North  Carolina  Association  of  Independent 
Colleges  and  Universities  to  recommend  to  the  General  Assembly  a 
common  method  for  counting  student  enrollments  for  purposes  of 
receiving  public  funds. 

A  final  report  shall  be  made  to  the  1991  Session  of  the  General 
Assembly.  An  interim  report  shall  be  made  to  the  1989  General 
Assembly,  1990  Regular  Session. 

Requested  by;     Senator  Ward.  Representatives  J.  Crawford,  Tart 
REGIONAL  COOPERATION 

Sec.  25.  It  is  the  intent  of  the  General  Assembly  to  encourage 
cooperative  and  regional  programs  among  and  between  the  colleges  of 
the  Community  College  System  and  The  University  of  North  Carolina 
System  to  ensure  the  most  efficient  use  of  tax  resources.  The  State 
Board  of  Community  Colleges  and  the  Board  of  Governors  of  The 
University  of  North  Carolina  shall  develop  incentives  to  encourage 
regional  and  cooperative  programs  among  and  between  the  colleges  of 
the  Community  College  System  and  the  constituent  institutions  of  The 
University  of  North  Carolina.  Any  legislative  changes  necessary  to 
encourage  such  cooperative  efforts  shall  be  incorporated  into  the 
Boards'  budget  requests  to  the  General  Assembly  for  the  1990-91 
fiscal  year. 

The  State  Board  of  Community  Colleges  and  the  Board  of 
Governors  of  The  University  of  North  Carolina  shall   report  to  the 
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1989  General  Assembly.    1990  Regular  Session,  on  the  progress  of 
regional  programs. 

Requested  by:    Representatives  J.  Crawford.  Tart 

COMMUNITY  COLLEGE  TRANSFER  OF  CREDITS  STUDY 

Sec.  26.  The  State  Board  of  Community  Colleges  and  the  Board 
of  Governors  of  The  University  of  North  Carolina  shall  develop  a  plan 
to  increase  the  number  of  community  college  credits  that  will  transfer 
to  the  university  system.  This  plan  shall  be  reported  to  the  1989 
General  Assembly.  1990  Regular  Session. 

Requested  by:     Senator  Ward,  Representatives  J.  Crawford,  Tart        ''^ 

FTE  ACCOUNTING 

Sec.  27.  Notwithstanding  any  rule,  the  census  date  for  counting 
extension  full-time  equivalent  (FTE)  student  enrollments  shall  be  the 
same  as  that  used  to  count  curriculum  full-time  equivalent  student 
enrollments. 

Requested  by:    Senator  Ward  :  ;  ^i<:! 

MAINTENANCE  OF  PLANT  SUBSIDY 

Sec.  28.  The  State  Board  of  Community  Colleges  shall  review 
the  current  allocation  method  for  distributing  the  maintenance  of  plant 
subsidy  to  regional  institutions.  This  review  shall  address  the 
equitable  distribution  of  available  funds  to  adequately  reflect  the 
purpose  for  which  they  are  provided.  The  Board  shall  report  its 
findings  and  recommendations  to  the  1989  General  Assembly,  1990 
Regular  Session. 

PART  VIII. COLLEGES  AND  UNIVERSITIES  '     :   :  "'^ 

Requested  by:    Senator  Ward,  Representatives  J.  Crawford,  Tart 

AID     TO     PRIVATE     COLLEGES/LEGISLATIVE     TUITION 

GRANT  LIMITATIONS 

Sec.  29.  (a)  The  amount  of  a  tuition  grant  awarded  to  a  student 
enrolled  in  a  degree  program  at  a  site  away  from  the  main  campus  of 
the  approved  private  institution,  as  defined  in  G.S.  116-22(1),  may  be 
no  more  than  the  result  of  the  ratio  of  the  cost  per  credit  hour  for  off- 
campus  instruction  at  that  site  to  the  cost  per  credit  hour  for  regular, 
full-time  on-campus  instruction,  multiplied  by  the  maximum  grant 
award. 

(b)  No  Legislative  Tuition  Grant  funds  may  be  expended  for  a 
program  at  an  off-campus  site  of  a  pri\ate  institution,  as  defined  in 
G.S.  116-22(1),  established  after  May  15.  1987.  unless  (i)  the  private 
institution  offering  the  program   has  previously  notified  and  secured 
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agreement  from  other  private  institutions  operating  degree  programs  in 
the  county  in  which  the  off-campus  program  is  located  or  operating  in 
the  counties  adjacent  to  that  county  or  (ii)  the  degree  program  is 
neither  available  nor  planned  in  the  county  with  the  off-campus  site  or 
in  the  counties  adjacent  to  that  county. 

An  "off-campus  program"  is  any  program  offered  for  degree 
credit  away  from  the  institution's  main,  permanent  campus. 

(c)  Any  member  of  the  armed  services  as  defined  in  G.S. 
1 16-143. 3(a),  abiding  in  this  State  incident  to  active  military  duty, 
who  does  not  qualify  as  a  resident  for  tuition  purposes  as  defined 
under  G.S.  116-143.1,  is  eligible  for  a  Legislative  Tuition  Grant 
pursuant  to  this  section  if  the  member  is  enrolled  as  a  full-time 
student.  The  member's  Legislative  Tuition  Grant  may  not  exceed  the 
cost  of  tuition  less  any  tuition  assistance  paid  by  the  member's 
employer. 

Requested  by:    Senator  Ward.  Representatives  J.  Crawford.  Tart 
AID  TO  PRIVATE  COLLEGES  PROCEDURE 

Sec.  30.  (a)  Funds  appropriated  in  this  act  to  the  Board  of 
Governors  of  The  University  of  North  Carolina  for  aid  to  private 
colleges  shall  be  disbursed  in  accordance  with  the  provisions  of  G.S. 
116-19.  116-21.  and  116-22.  These  funds  shall  provide  up  to  four 
hundred  dollars  ($400.00)  per  full-time  equivalent  North  Carolina 
undergraduate  student  enrolled  at  a  private  institution  as  of  October  1 
each  year. 

These  funds  shall  be  placed  in  a  separate,  identifiable  account  in 
each  eligible  institution's  budget  or  chart  of  accounts.  All  funds  in 
this  account  shall  be  provided  as  scholarship  funds  for  needy  North 
Carolina  students  during  the  fiscal  year.  Each  student  awarded  a 
scholarship  from  this  account  shall  be  notified  of  the  source  of  the 
funds  and  of  the  amount  of  the  award.  Funds  not  utilized  under  G.S. 
116-19  shall  be  for  the  tuition  grant  program  as  defined  in  subsection 
(b)  of  this  section. 

(b)  In  addition  to  any  funds  appropriated  pursuant  to  G.S. 
116-19  and  in  addition  to  all  other  financial  assistance  made  available 
to  private  educational  institutions  located  within  the  State,  or  to 
students  attending  these  institutions,  there  is  granted  to  each  full-time 
North  Carolina  undergraduate  student  attending  an  approved  institution 
as  defined  in  G.S.  1 16-22.  the  sum  of  one  thousand  one  hundred 
dollars  ($1,100)  per  academic  year,  which  shall  be  distributed  to  the 
student  as  hereinafter  provided. 

The  tuition  grants  provided  for  in  this  section  shall  be 
administered  by  the  State  Education  Assistance  Authority  pursuant  to 
rules    adopted    by    the    State    Education    Assistance    Authority    not 

1203 


CHAPTER  500  Session  Laws  -  1989 

inconsistent  with  this  section.  The  State  Education  Assistance 
Authority  may  not  approve  any  grant  until  it  receives  proper 
certification  from  an  approved  institution  that  the  student  applying  for 
the  grant  is  an  eligible  student.  Upon  receipt  of  the  certification,  the 
State  Education  Assistance  Authority  shall  remit  at  such  times  as  it 
shall  prescribe  the  grant  to  the  approved  institution  on  behalf,  and  to 
the  credit,  of  the  student. 

In  the  event  a  student  on  whose  behalf  a  grant  has  been  paid  is 
not  enrolled  and  carrying  a  minimum  academic  load  as  of  the  10th 
classroom  day  following  the  beginning  of  the  school  term  for  which 
the  grant  was  paid,  the  institution  shall  refund  the  full  amount  of  the 
grant  to  the  State  Education  Assistance  Authority.  Each  approved 
institution  shall  be  subject  to  examination  by  the  State  Auditor  for  the 
purpose  of  determining  whether  the  institution  has  properly  certified 
eligibility  and  enrollment  of  students  and  credited  grants  paid  on  the 
behalf  of  the  students. 

In  the  event  there  are  not  sufficient  funds  to  provide  each  eligible 
student  with  a  full  grant: 

(1)  The  Board  of  Governors  of  The  University  of  North 
Carolina,  with  the  approval  of  the  Office  of  State  Budget  and 
Management,  may  transfer  available  funds  to  meet  the  needs 
of  the  programs  provided  by  subsections  (a)  and  (b)  of  this 
section;  and 

(2)  Each  eligible  student  shall  receive  a  pro  rata  share  of  funds 
then  available  for  the  remainder  of  the  academic  year  within 
the  fiscal  period  covered  by  the  current  appropriation. 

Any  remaining  funds  shall  revert  to  the  General  Fund. 

(c)  Expenditures  made  pursuant  to  this  section  may  be  used  only 
for  secular  educational  purposes  at  nonprofit  institutions  of  higher 
learning. 

Requested  by:    Senator  Ward.  Representatives  J.  Crawford.  Tart 

WAKE       FOREST       AND       DUKE       MEDICAL       SCHOOL 

ASSISTANCE/FUNDING  FORMULA 

Sec.  31.  Funds  appropriated  in  Section  5  of  this  act  to  the 
Board  of  Governors  of  The  University  of  North  Carolina  for 
continuation  of  financial  assistance  to  the  medical  schools  of  Duke 
University  and  Wake  Forest  University  shall  be  disbursed  on 
certifications  of  the  respective  schools  of  medicine  that  show  the 
number  of  North  Carolina  residents  as  first-year,  second-year,  third- 
year,  and  fourth-year  students  in  the  medical  school  as  of  November 
1,  1989.  and  November  1.  1990.  Disbursement  to  Wake  Forest 
University  shall  be  made  in  the  amount  of  eight  thousand  dollars 
($8,000)  for  each  medical  student  who  is  a  North  Carolina  resident. 
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one  thousand  dollars  ($1,000)  of  which  shall  be  placed  by  the  school 
in  a  fund  to  be  used  to  provide  financial  aid  to  needy  North  Carolina 
students  who  are  enrolled  in  the  medical  school.  The  maximum  aid 
given  to  any  student  from  this  fund  in  a  given  year  may  not  exceed  the 
amount  of  the  difference  in  tuition  and  academic  fees  charged  by  the 
school  and  those  charged  at  the  School  of  Medicine  at  The  University 
of  North  Carolina  at  Chapel  Hill. 

Disbursement  to  Duke  University  shall  be  made  in  the  amount  of 
five  thousand  dollars  ($5,000)  for  each  medical  student  who  is  a 
North  Carolina  resident,  five  hundred  dollars  ($500.00)  of  which  shall 
be  placed  by  the  school  in  a  fund  to  be  used  to  provide  student 
financial  aid  to  financially  needy  North  Carolina  students  who  are 
enrolled  in  the  medical  school.  No  individual  student  may  be  awarded 
assistance  from  this  fund  in  excess  of  two  thousand  dollars  ($2,000) 
each  year.  In  addition  to  this  basic  disbursement  for  each  year  of  the 
biennium.  a  disbursement  of  one  thousand  dollars  ($1,000)  shall  be 
made  for  each  medical  student  who  is  a  North  Carolina  resident  in  the 
first-year,  second-year,  third-year,  and  fourth-year  classes  to  the 
extent  that  enrollment  of  each  of  those  classes  exceeds  30  North 
Carolina  students. 

The  Board  of  Governors  shall  establish  the  criteria  for 
determining  the  eligibility  for  financial  aid  of  needy  North  Carolina 
students  who  are  enrolled  in  the  medical  schools  and  shall  review  the 
grants  or  awards  to  eligible  students.  The  Board  of  Governors  shall 
adopt  rules  for  determining  which  students  are  residents  of  North 
Carolina  for  the  purposes  of  these  programs.  The  Board  shall  also 
make  any  regulations  as  necessary  to  ensure  that  these  funds  are  used 
directly  for  instruction  in  the  medical  programs  of  the  schools  and  not 
for  religious  or  other  nonpublic  purposes.  The  Board  shall  encourage 
the  two  schools  to  orient  students  towards  personal  health  care  in 
North  Carolina  giving  special  emphasis  to  family  and  community 
medicine. 

Requested  by:  Senator  Ward 

AID  TO  PRIVATE  MEDICAL  SCHOOLS 

Sec.  32.  Should  the  funds  appropriated  for  aid  to  private 
medical  schools  be  insufficient  to  meet  contractual  obligations  based 
on  the  number  of  students,  the  Board  of  Governors  is  authorized  to 
transfer  funds  from  other  programs  in  the  Related  Educational 
Programs  budget  to  fund  this  program. 

Requested  by:  Senator  Ward.  Representatixes  .T.  Crawford.  Tart 
FUNDING  LEVELS  FOR  INSTITUTIONS 
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Sec.  33.  The  Board  of  Governors  of  The  University  of  North 
Carolina  shall  study  the  variations  in  instructional  funding  levels 
among  the  different  classes  of  constituent  institutions.  The  study  shall 
include  a  review  of  the  actual  and  relative  costs  to  provide  academic 
instruction  in  the  various  academic  disciplines  and  programs,  the  costs 
of  providing  instruction  at  lower  division  undergraduate,  upper 
division  undergraduate,  graduate  and  first  professional  levels,  the 
variance  in  institutional  costs  for  serving  part-time  students,  and  other 
factors  which  would  affect  funding  requirements. 

The  Board  shall  review  its  methods  for  allocation  of  new  funds  to 
determine  if  these  methods  are  appropriate. 

The  Board  shall  report  its  findings  to  the  1990  Session  of  the 
General  Assembly  by  March  31.  1990,  with  copies  to  the  Joint 
Legislative  Commission  on  Governmental  Operations. 

Requested  by:  Senator  Ward  .s 

MANAGEMENT  INCENTIVES 

Sec.  34.  The  Board  of  Governors  of  The  University  of  North 
Carolina  and  the  Office  of  State  Budget  and  Management  are  directed 
to  review  the  need  for  management  incentives  and  flexibility  at  the 
campus  level  in  order  to  achieve  budget  savings  and  increased 
efficiency  of  operations.  A  joint  report  on  findings,  including  any 
campuses  which  would  want  to  participate  in  a  pilot  project  of  such 
efforts,  shall  be  made  to  the  General  Assembly  by  March  31 .  1990. 

Requested  by:  Senator  Ward.  Representatives  J.  Crawford.  Tart 
--—NURSING 

Sec.  35.  The  Board  of  Governors  of  The  University  of  North 
Carolina  shall  report  on  its  study  of  nursing  programs  to  the  General 
Assembly  by  March  31,  1990.  

Requested  by:  Senator  Ward.  Representatives  J.  Crawford.  Tart        ^  '  : 

RETENTION  AND  GRADUATION  RATES 

Sec.  36.  The  Board  of  Governors  of  The  University  of  North 
Carolina  shall  review  the  variations  in  retention  and  graduation  rates 
among  the  constituent  institutions  to  determine  the  reasons  for  the 
differences.  The  Board  shall  report  its  findings  and  any 
recommendations  to  the  General  Assembly  by  January  15,  1991. 


Requested  by:  Senator  Ward,  Representatives  J.  Crawford.  Tart      i-sOi^' 

REMEDIATION 

Sec.  37.  The  Board  of  Governors  of  The  University  of  North 
Carolina  and  the  State  Board  of  Community  Colleges  shall  review 
remedial  courses  for  students   in  each   system,   including  the  proper 
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role  of  remediation  in  assuring  educational  opportunity.  The  Boards 
shall  determine  the  most  cost  effective  method  of  delivering  remedial 
educational  programs  for  students  requiring  these  programs  in  order 
to  succeed  in  post-secondary  education.  A  joint  report  of  these 
findings  shall  be  made  to  the  1989  General  Assembly,  1990  Regular 
Session  by  March  31.  1990. 

The  Board  of  Governors  of  The  University  of  North  Carolina,  the 
State  Board  of  Community  Colleges,  and  the  Department  of  Public 
Education  shall  plan  a  system  to  provide  a  better  flow  of  information 
among  the  public  schools.  The  University  of  North  Carolina,  and  the 
Community  Colleges.    This  information  shall  include: 

(1)  The  number  of  high  school  graduates  who  apply  to,  are 
admitted  to,  and  enroll  in  university  institutions  or  in 
community  colleges; 

(2)  The  performance  of  high  school  graduates  in  their  first  year 
of  college  attendance,  as  measured  by  such  things  as  the 
need  for  remedial  coursework  at  various  schools, 
performance  in  standard  freshmen  courses,  and  the 
continued  enrollment  of  the  student  in  a  subsequent  year 
(retention); 

(3)  The  provision  of  information  from  the  public  schools  to 
colleges  in  automated  format  on  transcripts  of  applicants  and 
other  information  which  would  be  helpful  in  the  admissions 
process; 

(4)  Consistent,  uniform  course  information  from  the  public 
schools  to  the  university  system  and  community  colleges, 
including  course  code,  name,  description,  units  earned 
toward  graduation,  and  credits  earned  for  admission  through 
the  university  system;  and 

(5)  Reporting  of  students  who  attend  college  in  the  community 
college  system.  The  University  of  North  Carolina  system, 
and  private  and  independent  colleges  and  universities  in 
North  Carolina. 

A  joint  report  on  these  efforts,  including  progress  to  date  and  a 
schedule  for  full  implementation,  shall  be  made  to  the  Joint  Legislative 
Commission  on  Governmental  Operations  by  January  15,  1990,  and  to 
the  General  Assembly  by  March  31.  1990. 

PART  IX.— "DEPARTMENT  OF  ADMINISTRATION 

Requested    by:  Senator    Martin    of    Guilford.     Representatives 

Easterling.  Michaux 

--—MAINTENANCE  CONTRACTS  COST  CONTROL 
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Sec.  38.  (a)  Each  executive  agency  and  university  is  strongly 
encouraged  to  eliminate  maintenance  contracts  on  v^^ord  processors, 
personal  computers  and  terminals.  Each  executive  agency  and 
university  will  report  to  the  Fiscal  Research  Division  and  to  the 
Director  of  the  Legislative  Automated  Systems  Division  by  April  30, 
1990.  the  number  of  contracts  eliminated  and  the  net  savings. 

(b)  Each  executive  agency  and  university  shall  keep  copies  of  all 
current  (active)  maintenance  contracts  at  a  central  office. 

Each  executive  agency  and  university  will  provide  the  Office  of 
State  Budget,  the  Fiscal  Research  Division,  and  the  Director  of  the 
Legislative  Automated  Systems  Division  with  a  list  of  these 
maintenance  contracts  by  December  30,  1989.  The  list  will  include 
the  contract  number  (or  identifier),  vendor  name,  number  and 
description  of  items  under  contract,  and  the  annual  cost  of  the 
contract.    This  list  shall  be  updated  each  year  as  of  December  30. 

(c)  Each  executive  agency  or  university  shall  keep  a  central 
record  of  repairs  whether  or  not  done  under  maintenance  in  order  to 
determine  the  repair  history  of  equipment.  The  repair  history  will 
include  equipment  type  (manufacturer  and  model  number),  serial 
number,  location  of  equipment,  service  date  and  cost  of  repair. 

The  Office  of  State  Controller  shall  include  a  computer-based 
record  of  repairs  system  for  state  agencies  in  the  proposed  revision  of 
the  Departmental  Accounting  System  (DAS). 

(d)  The  Division  of  Purchase  and  Contract  shall  work  with 
executive  agencies  and  universities  to  consolidate  maintenance 
contracts  to  the  extent  feasible.  The  Division  shall  negotiate 
maintenance  contracts  on  an  hourly  basis  where  appropriate  and  to 
specify  in  the  contract  what  the  rate  will  be.  The  Division  shall  make 
the  equipment  warranty  on  data  processing  equipment  a  part  of  the 
bid.  The  Division  shall  also  investigate  the  use  of  third-party 
maintenance  contractors  for  data  processing  and  office  equipment. 

Requested    by:  Senator    Martin    of    Guilford,     Representatives 

Easterling,  Michaux 

-—STATE  SURPLUS  PROPERTY  WAREHOUSE/FUNDS 

Sec.  39.  The  Office  of  State  Budget  and  Management  is 
authorized  to  transfer  the  sum  of  one  hundred  thousand  dollars 
($100,000)  from  the  Surplus  Equipment  Reserve  Fund  (Code  64101) 
for  the  1990-91  fiscal  year  to  the  Department  of  Administration  to 
support  the  operation  of  the  State  Surplus  Property  Warehouse. 

Requested  by:    Representatives  Easterling.  Michaux 

COUNCIL  ON  STATUS  OF  WOMEN  RETAIN  POSITIONS 
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Sec.  40.  The  Secretary  of  the  Department  of  Administration 
shall  retain  the  positions  in  the  Council  on  the  Status  of  Women  and 
eliminate  a  position  in  another  program  to  obtain  the  reduction  in 
force  required  by  the  Office  of  State  Budget  and  Management. 

Requested  by:    Representatives  Nesbitt.  B.  Ethridge 

DOMESTIC  VIOLENCE  FUNDS  ALLOCATION 

Sec.  41.  The  funds  appropriated  to  the  Department  of 
Administration.  Council  on  the  Status  of  Women,  in  Section  5  of  this 
act  for  the  1989-90  fiscal  year  and  for  the  1990-91  fiscal  year  for  the 
prevention  of  domestic  violence,  shall  be  allocated  as  prescribed  by  the 
General  Assembly  in  the  1989-90  Expansion  Budget. 

Requested  by:    Representatives  Easterling.  Michaux 

COUNCIL  OF  GOVERNMENTS  FUNDS 

Sec.  42.  (a)  Of  the  funds  appropriated  by  Section  5  of  this  act 
to  the  Department  of  Administration,  the  sum  of  nine  hundred  ninety 
thousand  dollars  ($990,000)  for  the  1989-90  fiscal  year  and  nine 
hundred  ninety  thousand  dollars  ($990,000)  for  the  1990-91  fiscal 
year  shall  only  be  used  as  provided  by  this  section.  Each  regional 
council  of  government  or  lead  regional  organization  is  allocated  an 
amount  up  to  fifty-five  thousand  dollars  ($55,000)  each  fiscal  year, 
with  the  actual  amount  calculated  as  provided  in  subsection  (b)  of  this 
section. 

(b)  The  funds  shall  be  allocated  as  follows:  A  share  of  the 
maximum  fifty-five  thousand  dollars  ($55,000)  each  fiscal  year  shall 
be  allocated  to  each  county  and  smaller  city  based  on  the  most  recent 
annual  estimate  of  the  Office  of  State  Budget  and  Management  of  the 
population  of  that  county  (less  the  population  of  any  larger  city  within 
that  county)  or  smaller  city,  divided  by  the  sum  of  the  total  population 
of  the  region  (less  the  population  of  larger  cities  within  that  region) 
and  the  total  population  of  the  region  living  in  smaller  cities.  Those 
funds  shall  be  paid  to  the  regional  council  of  governments  for  the 
region  in  which  that  city  or  county  is  located  upon  receipt  by  the 
Department  of  Administration  of  a  resolution  of  the  governing  board 
of  the  county  or  city  requesting  release  of  the  funds.  If  any  city  or 
county  does  not  so  request  payment  of  funds  by  June  30  of  a  State 
fiscal  year,  that  share  of  the  allocation  for  that  fiscal  year  shall  revert 
to  the  General  Fund. 

(c)  A  council  of  governments  may  use  funds  appropriated  by  this 
section  only  to  assist  local  governments  in  grant  applications, 
economic  development,  community  de\elopment.  support  of  local 
industrial  development  activities,  and  other  activities  as  deemed 
appropriate  by  the  member  governments. 
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(d)  Funds  appropriated  by  this  section  may  not  be  used  for 
payment  of  dues  or  assessments  by  the  member  governments,  and  may 
not  supplant  funds  appropriated  by  the  member  governments. 

(e)  As  used  in  this  section  "Larger  City"  means  an  incorporated 
city  with  a  population  of  50.000  or  over.  "Smaller  City"  means  any 
other  incorporated  city. 

PART  X. OFFICE  OF  ADMINISTRATIVE  HEARINGS.  , , 

Requested  by:    Representatives  Easterling.  Michaux 

ELIMINATE  PUBLICATION  TRUST  FUND  '  "    " 

Sec.  43.  (a)  G.S.  l50B-63(f)  reads  as  rewritten: 
"(0  The  Director  shall  make  available  to  persons  not  listed  in 
subsection  (e)  copies  of  the  compilation,  supplements,  and 
recompilations  of  the  rules  and  the  North  Carolina  Register,  and  shall 
make  available  to  all  persons  copies  of  other  public  documents  filed  in 
the  Office  of  Administrative  Hearings.  The  Director  shall  set  a  fee  to 
be  charged  for  publications  and  documents  made  available  under  this 
subsection  at  an  amount  that  covers  publication,  copying,  and  mailing 
costs.  All  moneys  received  by  the  Office  of  Administrative  Hearings 
pursuant  to  this  subsection  shall  be  deposited  in  the  State  treasury  in  a 
special — funds — account — to — be — UeW — m — tWASt — f©4: — tte — Office — ©f 
Administrative  Hearings  to  defray  the  expense  of  future  recompilation. 
publication,  and  distribution  of  such  documents.  All  moneys  involved 
shall  be  subject  to  audit  by  the  State  Auditor  General  Fund." 

(b)  Any  funds  remaining  in  the  special  funds  account  established 
by  G.S.  150B-63(f)  shall  be  credited  to  the  General  Fund. 

Requested  by:    Representatives  Easterling.  Michaux  r       tt,;. -! 

OFFICE    OF    ADMINISTRATIVE    HEARINGS    PERSONNEL 

STUDY 

Sec.  44.  The  Office  of  State  Personnel  shall  make  a 
comprehensive  classification  study  of  positions  in  the  Office  of 
Administrative  Hearings.  The  study  should  include  an  evaluation  of 
staffing  needs  of  the  Office  of  Administrative  Hearings,  the  need  for  a 
Director.  Deputy  Director  and  Director  of  Administrative  Hearings, 
and  the  use  of  contractual  services  for  hearing  assistants.  The  Office 
of  State  Personnel  shall  report  the  results  of  this  study  to  the  Joint 
Legislative  Commission  on  Governmental  Operations  by  May  I,  1990, 
and  to  the  1989  General  Assembly.  Regular  Session  1990. 

Requested  by:     Representative  N.  Crawford  '.^'.o 

-—CHIEF  ADMINISTRATIVE  LAW  JUDGE  LONGEVITY         ;;'''' 

Sec.  45.     G.S.  7A-751  reads  as  rewritten:  •  '  -  j^ 
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"  §  7A-75 1 .  Agency  head:  powers  and  duties. 

The  head  of  the  Office  of  Administrative  Hearings  is  the  Chief 
Administrative  Law  Judge.  He  shall  serve  as  Director  and  have  the 
powers  and  duties  conferred  on  him  by  this  Chapter  and  the 
Constitution  and  laws  of  this  State.  His  salary  shall  be  fixed  by  the 
General  Assembly  in  the  Current  Operations  Appropriations  Act. 

In  lieu  of  merit  and  other  increment  raises,  the  Chief 
Administrative  Law  Judge  shall  receive  as  longevity'  an  annual  amount 
payable  monthly  at  the  rates  provided  in  G.S.  7A-65  and  based  upon 
his  years  of  State  service  longevity  pay  on  the  same  basis  as  is 
provided  to  employees  of  the  State  who  are  subject  to  the  State 
Personnel  Act." 

PART  XL DEPARTMENT  OF  TRANSPORTATION 

Requested  by:       Senator  Martin  of  Pitt,  Representatives  McLaughlin, 

Woodard 

--—HIGHWAY  FUND  ALLOCATIONS  BY  CONTROLLER 

Sec.  46.  The  Controller  of  the  Department  of  Transportation 
shall  allocate  at  the  beginning  of  each  fiscal  year  from  the  various 
appropriations  made  to  the  Department  of  Transportation  in  Section  4 
of  this  act,  Titles: 

02. b.  -  State  Construction 

02. c.  -  State  Funds  to  Match  Federal  Highway  Aid 

02. d.  -  State  Maintenance 

02. e.  -  Ferry  Operations, 
sufficient  funds  to  eliminate  all  overdrafts  on  State  maintenance  and 
construction   projects,   and   these  allocations  may  not  be  diverted  to 
other  purposes. 

Requested  by:      Senator  Martin  of  Pitt.  Representatives  McLaughlin, 

Woodard 

HIGHWAY  FUND  LIMITATIONS  ON  OVEREXPENDITURES 

Sec.  47.  (a)  Overexpenditures  may  be  made  by  authorization 
of  the  Director  of  the  Budget  from  Section  4  of  this  act,  Titles: 

02.b.(01)  -         State  Construction  Primary  Construction 

02.b.(03)  -         State  Construction  Urban  Construction 

02.b.(04)  -         State  Construction  Access  and  Public 
Service  Roads 

02. c.  -  State  Funds  to  Match  Federal  Highway  Aid 

02. d.  -  State  Maintenance 

02. e.  -  Ferry  Operations, 
provided  that  there  are  corresponding  underexpenditures  from  these 
same  titles.     Overexpenditures  or  underexpenditures  in  any  titles  may 
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not  vary  by  more  than  ten  percent  (10%)  without  prior  consultation 
with  the  Advisory  Budget  Commission.  Written  reports  covering 
overexpenditures  or  underexpenditures  of  more  than  ten  percent 
(10%)  shall  be  made  to  the  Joint  Legislative  Commission  on 
Governmental  Operations.  The  reports  shall  be  delivered  to  the 
Director  of  the  Fiscal  Research  Division  not  less  than  48  hours  prior 
to  the  beginning  of  the  Commission's  full  meeting. 

(b)    Overexpenditures  from  Section  4  of  this  act.  Titles: 
02.b.(01)  -         State  Construction  Primary  Construction       ■•^A'H- 
02.b.(03)  -         State  Construction  Urban  Construction 
02.b.(04)  -         State  Construction  Access  and  Public  --,. 

Service  Roads  ' - 

02. c.  -  State  Funds  to  Match  Federal  Highway  Aid  ., 

02. d.  -  State  Maintenance  -    v 

02. e.  -  Ferry  Operations, 
for  the  purpose  of  providing  additional  positions  shall  be  approved  by 
the  Director  of  the  Budget. 

Requested  by:       Senator  Martin  of  Pitt.  Representatives  McLaughlin, 

Woodard 

CASH  FLOW  HIGHWAY  FUND  APPROPRIATIONS 

Sec.  48.     The     General     Assembly     authorizes     and     certifies 

anticipated  revenues  of  the  Highway  Fund  as  follows: 

For  Fiscal  Year  1991-92  $    981,100.000 

For  Fiscal  Year  1992-93  $1,005,000,000 

Requested  by:      Senator  Martin  of  Pitt.  Representatives  McLaughlin, 

Woodard 

RESURFACED  ROADS  MAY  BE  WIDENED     '  '  '^   ' 

Sec.  49.  (a)  Notwithstanding  the  provisions  of  Section  45  of 
this  act.  of  the  contract  maintenance  resurfacing  program  funds 
appropriated  in  Section  4  of  this  act  to  the  Department  of 
Transportation,  an  amount  not  to  exceed  fifteen  percent  (15%)  of  the 
Board  of  Transportation's  allocation  of  these  funds  may  be  used  for 
widening  existing  narrow  pavements  that  are  scheduled  for 
resurfacing. 

(b)  The  Department  of  Transportation  shall  report,  by  May  15, 
1990,  to  the  Chairman  of  the  Highway  Fund  Subcommittee  of  the 
Appropriations  Committee  of  the  House  of  Representatives,  the 
Chairman  of  the  Senate  Appropriations  of  Natural  and  Economic 
Resources,  the  Joint  Legislative  Commission  on  Governmental 
Operations,  and  the  Fiscal  Research  Division  of  the  Legislative 
Services  Office,  concerning  the  contract  resurfacing  program  and  the 
expenditures  of  the  funds  for  widening  existing  narrow  pavements  that 
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are   scheduled   for   resurfacing   authorized   in   subsection   (a)   of  this 
section. 

Requested  by:      Senator  Martin  of  Pitt.  Representatives  McLaughlin, 
Woodard 

USE  OF  SALES  TAX  COLLECTED  BY  THE  DIVISION  OF 

MOTOR  VEHICLES 

Sec.  50.  Notwithstanding  the  second  sentence  of  the  sixth 
paragraph  of  G.S.  105-164.4(1).  the  Department  of  Transportation 
may  deduct  and  retain  from  the  sales  tax  on  motor  vehicles  collected 
pursuant  to  that  subdivision  an  amount  equal  to  the  cost  to  the 
Division  of  Motor  Vehicles  of  collecting  the  sales  tax  on  motor 
vehicles,  but  not  to  exceed  four  hundred  seventy-five  thousand  dollars 
($475,000)  per  year.  The  cost  of  collecting  this  tax  shall  be 
determined  by  the  Secretary  of  Transportation,  subject  to  the  approval 
of  the  State  Budget  Officer. 

Requested  by:    Representatives  McLaughlin,  Woodard 
URBAN  CONSTRUCTION  FUNDS 

Sec.  51.  Of  the  funds  appropriated  in  Section  4  of  this  act  to 
the  Department  of  Transportation  for  fiscal  years  1989-90  and 
1990-91.  twenty  million  dollars  ($20,000,000)  shall  be  allocated  for 
small  urban  construction  projects.  Fourteen  million  dollars 
($14,000,000)  of  these  funds  shall  be  allocated  equally  among  the  14 
Highway  Divisions  for  the  Small  Urban  Construction  Program  for 
small  urban  construction  projects  that  are  located  within  the  area 
covered  by  a  one-mile  radius  of  the  municipal  corporate  limits.  The 
remaining  six  million  dollars  ($6,000,000)  of  these  funds  shall  be 
used  statewide  for  rural  or  small  urban  highway  improvements  as 
approved  by  the  Secretary  of  the  Department  of  Transportation. 

None  of  these  funds  used  for  rural  secondary  road  construction 
are  subject  to  the  county  allocation  formula  as  provided  in  G.S. 
136-44.5. 

The  Department  of  Transportation  shall  report  to  the  members  of 
the  General  Assembly  on  projects  funded  pursuant  to  this  section  in 
each  member's  district  prior  to  the  Board  of  Transportation's  action. 
The  Department  shall  make  a  quarterly  comprehensive  report  on  the 
use  of  these  funds  to  the  Joint  Legislative  Commission  on 
Governmental  Operations  and  the  Fiscal  Research  Division. 

Requested  by:      Senator  Martin  of  Pitt.  Representatives  McLaughlin. 
Woodard 

HIGHWAY   FUNDS/ADJUSTMENT   TO    REFLECT   ACTUAL 

REVENUE 
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Sec.  52.  Any  unreserved  credit  balance  in  the  Highway  Fund 
on  June  30  of  each  of  the  fiscal  years  shall  support  appropriations  in 
the  succeeding  fiscal  year.  If  all  of  the  balance  is  not  needed  for  these 
appropriations,  the  Director  of  the  Budget  may  use  the  remaining 
excess  to  establish  a  reserve  for  access  and  public  roads,  a  reserve  for 
unforeseen  happening  of  a  state  of  affairs  requiring  prompt  action  as 
provided  by  G.S.  136-44.1,  and  other  required  reserves.  Actual 
revenue  in  excess  of  estimated  revenue  shall  be  placed  in  the  reserve 
for  highway  construction  and  maintenance.  If  all  of  the  remaining 
excess  is  not  used  to  establish  these  reserves,  the  remainder  shall  be 
allocated  to  the  State-funded  maintenance  or  construction 
appropriations  in  the  manner  approved  by  the  Board  of 
Transportation.  The  Board  of  Transportation  shall  report  monthly  to 
the  Joint  Legislative  Commission  on  Governmental  Operations  about 
the  use  of  the  reserve  for  highway  construction  and  maintenance.  The 
Board  of  Transportation  shall  send  copies  of  the  monthly  reports  to  the 
Chairman  of  the  Senate  Appropriations  Committee  on  Natural  and 
Economic  Resources,  the  Chairman  of  the  Highway  Fund 
Subcommittee  of  the  Appropriations  Committee  of  the  House  of 
Representatives,  the  Chairman  of  the  Senate  Transportation 
Committee,  and  the  Chairman  of  the  Highways  Subcommittee  of  the 
Infrastructure  Committee  of  the  House  of  Representatives. 

Requested  by:      Senator  Martin  of  Pitt.  Representatives  McLaughlin, 
Woodard 

CONTINUING        AVIATION.         RAIL,         AND         PUBLIC 

TRANSPORTATION  APPROPRIATIONS 

Sec.  53.  Section  170(c)  of  Chapter  738  of  the  1987  Session 
Laws  reads  as  rewritten: 

"(c)  This  section  shall  become  effective  September  1,  1987,  and 
shall  expire  June  30,  1990.1987." 

Requested  by:     Senator  Barker 

-—FERRY  CAPTAIN  III.  SHIFT  PREMIUM  PAY 

Sec.  54.  Section  9  of  Chapter  738  of  the  1987  Session  Laws  as 
amended  by  Section  100(a)  of  Chapter  1086  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  9.  Shift  premium  pay  shall  be  paid  to  all  State  employees  in 
non-medically  related  positions  through  salary  grade  69,  to  all  State 
employees  in  the  position  of  Ferry  Captain  III  in  the  salary  grade  70, 
and  to  all  State  employees  in  medically  related  positions  through  salary 
grade  75,  subject  to  the  provisions  of  this  section.  Shift  premium  pay 
for   employees   in    medically   related   positions   shall    be    limited   to   a 
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maximum  of  twenty  percent  (20%)  of  salary  for  weekday  nights  and  to 
a  maximum  of  tiiirty  percent  (30%)  of  salary  for  weekend  nights. 

The  State  Personnel  Commission  may  not  adopt  a  shift  premium 
pay  schedule  higher  than  those  stated  in  this  section  unless  the  higher 
schedule  is  first  approved  by  the  General  Assembly  and  funds  are 
appropriated  to  implement  the  higher  pay.  The  Commission  may, 
however,  request  authorization  to  pay  shift  premium  pay  to  employees 
in  grades  above  those  stated  in  this  section  when  the  Commission 
determines  that  there  is  a  critical  shortage  of  employees  in  a  position 
because  of  competition  from  private  employers  who  pay  shift  premium 
pay  for  that  type  work.  Such  a  request  shall  be  made  to  the  General 
Assembly  if  it  is  in  session;  otherwise,  the  request  shall  be  approved 
by  the  Director  of  the  Budget  with  the  advice  of  the  Advisory  Budget 
Commission. 

The  State  Personnel  Commission  shall  strictly  enforce  its  regulation 
requiring  that  employees  who  receive  shift  premium  pay  be  regularly 
assigned  to  night  or  shift  work.  In  enforcing  the  regulation  the 
Commission  shall  strictly  construe  'regularly'  so  that  shift  premium 
pay  shall  not  be  paid  to  employees  temporarily  placed  on  a  shift 
receiving  such  pay." 

PART  Xn. DEPARTMENT  OF  JUSTICE 

Requested  by:     Senator  Marvin.  Representative  Justus 

SBI  USE  OF  COURT-ORDERED  RESTITUTION  FUNDS 

Sec.  55.  The  State  Bureau  of  Investigation  (SBI)  may  use  funds 
available  from  court-ordered  restitution  in  undercover  drug  operations. 

Requested  by:     Senator  Sands 

ACCESS  TO  THE  POLICE  INFORMATION  NETWORK  (PIN) 

Sec.  56.  All  local  law  enforcement  agencies  shall  comply  with 
federal  requirements  that  set  forth  access  to  the  Police  Information 
Network  (PIN)  administered  by  the  State  Bureau  of  Investigation. 

Requested  by:     Senator  Marvin.  Representative  Justus 

USE       OF       SEIZED       AND       FORFEITED       PROPERTY 

TRANSFERRED  TO  STATE  LAW  ENFORCEMENT  AGENCIES 
BY  THE  FEDERAL  GOVERNMENT 

Sec.  57.  (a)  Assets  transferred  to  the  Department  of  Justice 
during  the  1989-91  biennium  pursuant  to  19  U.S.C.  §1616a  shall  be 
credited  to  the  budget  of  that  Department  and  shall  result  in  an 
increase  of  law  enforcement  resources  for  the  Department.  Assets 
transferred  to  the  Department  of  Crime  Control  and  Public  Safety 
during  the  1989-91  biennium  pursuant  to  19  U.S.C.  §  1616a  shall  be 
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credited  to  the  budget  of  that  Department  and  shall  resuh  in  an 
increase  of  law  enforcement  resources  for  the  Department.  Each  of 
these  Departments  shall  report  to  the  Joint  Legislative  Commission  on 
Governmental  Operations  on  how  it  intends  to  use  these  assets  before 
it  uses  these  assets. 

The  General  Assembly  finds  that  the  use  of  these  assets  for  new 
projects,  the  acquisition  of  real  property,  repair  of  buildings  where 
such  repair  includes  structural  change,  and  construction  of  or 
additions  to  buildings  may  result  in  additional  expenses  for  the  State  in 
future  fiscal  periods;  therefore  the  Department  of  Justice  and  the 
Department  of  Crime  Control  and  Public  Safety  are  prohibited  from 
using  these  assets  for  such  purposes  without  the  prior  approval  of  the 
General  Assembly. 

(b)  This  section  does  not  apply  to  the  extent  that  it  prevents 
North  Carolina  law  enforcement  agencies  from  receiving  funds  from 
the  U.S.  Department  of  Justice  pursuant  to  19  U.S.C.  §  1616a. 

Requested  by  Senator  Marvin.  Representatives  Justus.  Grady 

JUSTICE  DEPARTMENT  STUDY  THE  USE  OF  THE  POLICE 

INFORMATION  NETWORK  (PIN) 

Sec.  58.  The  Justice  Department  shall  study  the  use  of  the 
Police  Information  Network  (PIN)  by  State  and  local  law  enforcement 
agencies  and  determine  whether  those  uses  comply  with  federal 
requirements  regarding  access  to  the  Police  Information  Network 
(PIN).  The  Department  shall  also  study  the  local  and  State  guidelines 
and  rules  regarding  the  use  of  PIN,  the  enforcement  of  those 
guidelines  and  rules,  and  penalties  imposed  for  violations  in  the  use 
and  administration  of  the  network.  In  conducting  the  study  the 
Department  shall  compile  the  policies  and  guidelines  governing  use  of 
PIN,  document  the  number  of  violations  occurring  within  the  past 
three  years  in  the  use  of  the  system,  the  penalties  imposed  for  those 
violations,  the  criteria  used  to  determine  what  penalty  is  appropriate 
for  a  violation,  and  the  appeals  process  available  to  contest  the  penalty. 
The  Department  shall  also  consider  in  the  study  the  effect  that  the 
imposition  of  a  penalty  has  on  a  local  law  enforcement  agency's  ability 
to  adequately  meet  law  enforcement  responsibilities  and  whether  the 
system  is  being  administered  and  used  uniformly  throughout  the  State. 

The  Justice  Department  shall  report  its  findings  to  the  Senate  and 
House  Appropriations  Base  Budget  Committees  by  April  15.  1990. 

Requested  by:     Senator  Marvin.  Representative  Justus 

PRIVATE  PROTECTIVE  SERVICES  AND  ALARM  SYSTEMS 

LICENSING  BOARDS  ARE  SELF-SUPPORTING 
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Sec.  59.  The  Private  Protective  Services  and  Alarm  Systems 
Licensing  Boards  are  responsible  for  adjusting  fees  as  necessary 
within  the  statutory  limits  to  ensure  that  both  boards  are  operated  on  a 
self-supporting  fee-funded  basis.  - 

Requested  bv:     Senator  Marvin.  Representatives  Justus.  Huffman 

CHARGES  FOR  LEGAL  SERVICES  RENDERED  BY  THE 

ATTORNEY  GENERAL 

Sec.  60.     Article    I    of  Chapter    114  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"§  114-8.2.    Chargcb  for  lc'}^ol  service^'. 

The  Department  of  Justice  shall  charge  State  boards  and 
commissions  that  are  totally  supported  by  receipts  from  fees  or 
surcharges  for  legal  services  rendered  by  the  Department  to  the  board 
or  commission." 

PART     XIIL DEPARTMENT     OF     CRIME     CONTROL     AND 

PUBLIC  SAFETY 

Requested  by:     Senator  Marvin.  Representative  Justus 

REPORT  ON  COMMUNITY  SERVICE  WORKERS 

Sec.  61.  The  Department  of  Crime  Control  and  Public  Safety 
shall  report  quarterly  in  the  1989-90  fiscal  year  and  semiannually  in 
the  1990-91  fiscal  year  to  the  Joint  Legislative  Commission  on 
Governmental  Operations  and  the  Fiscal  Research  Division  on  the 
number  of  community  service  workers  who  were  available  during  each 
month  of  the  time  period  preceding  that  report  to  perform  repairs  and 
maintenance  of  the  parks  and  when  and  where  they  were  available. 

Requested  by:     Senator  Marvin 

REPORTS   ON   THE   COMMUNITY   PENALTIES   PROGRAM 

AND  THE  CRIME  VICTIMS  COMPENSATION  FUND 

Sec.  62.  The  Department  of  Crime  Control  and  Public  Safety 
shall  report  annually  to  the  Senate  and  House  Appropriations  Base 
Budget  Committees  on  Justice  and  Public  Safety  and  the  Fiscal 
Research  Division  on  the  administrative  expenditures  of  the 
Community  Penalties  Program  and  the  North  Carolina  Crime  Victims 
Compensation  Fund. 

Requested  by:    Senator  Marvin.  Representative  Justus 

LEGISLATIVE    REVIEW    OF    DRUG    LAW   ENFORCEMENT 

AND  OTHER  GRANTS. 

Sec.  63.  (a)  Section  1303(4)  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968  provides  that  State  applications  for  drug 
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law  enforcement  grants  are  subject  to  review  by  the  State  legislature  or 
its  designated  body. 

(b)  The  North  Carolina  General  Assembly  hereby  provides  that 
State  applications  for  grants  under  the  State  and  Local  Law 
Enforcement  Assistance  Act  of  1986,  Part  M  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968  as  enacted  by  Subtitle  K  of  P.L. 
99-570,  the  Anti-Drug  Abuse  Act  of  1986.  are  subject  to  review  by 
the  Joint  Legislative  Commission  on  Governmental  Operations  if  at  the 
time  of  review  the  General  Assembly  is  not  in  session. 

(c)  Unless  a  State  statute  provides  a  different  forum  for  review 
where  a  federal  law  or  regulation  provides  that  a  State  application  for  a 
grant  must  be  reviewed  by  the  State  legislature  or  its  designated  body 
and  at  the  time  of  the  review  the  General  Assembly  is  not  in  session 
that  application  shall  be  reviewed  by  the  Joint  Legislative  Commission 
on  Governmental  Operations. 

PART  XIV. DEPARTMENT  OF  CORRECTION 

Requested  by:     Senator  Marvin.  Representatives  Justus.  Huffman 
-—LIMIT  USE  OF  PRISON  PERSONNEL  FUNDS 

Sec.  64.  (a)  Funds  appropriated  in  Section  3  of  this  act  to  the 
Department  of  Correction.  Reserve  for  New  Units,  shall  be  used  for 
the  personnel  and  operating  expenses  set  forth  in  the  budget  approved 
by  the  General  Assembly  in  this  act.  These  funds  may  not  be 
expended  for  any  other  purpose. 

(b)  Funds  appropriated  in  Section  3  of  this  act  to  the  Department 
of  Correction.  Reserve  for  New  Units,  may  not  be  expended  for 
additional  prison  personnel  positions  until  the  new  facilities  are  within 
90  days  of  completion. 

Requested  by:     Representatives  Justus.  Huffman 

PRIVATE  CONFINEMENT  FACILITIES 

Sec.  65.  No  privately  for-profit  owned  or  operated  confinement 
facilities  may  be  added  to  the  State  prison  system  unless  approved  by 
the  General  Assembly.  The  State  may  contract  with  private,  nonprofit 
firms  to  provide  or  operate  work  and  study  release  centers  for  women. 

Requested  by:    Senator  Marvin.  Representatives  Justus.  Huffman 
-—NEGOTIATED  RATES  FOR  MEDICAL  SERVICES 

Sec.  66.  The  Department  of  Correction  shall  negotiate  for  rates 
as  close  to  Medicaid  rates  as  possible  for  all  medical  services  rendered 
to  that  Department  by  providers  who  are  not  State  employees.  The 
Department  shall  report  the  results  of  its  negotiations  to  the  Chairmen 
of  the  Senate  Appropriations  Committee  and  the  Senate  Base  Budget 
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Appropriations  Committee,  the  Ciiairman  of  the  House  Appropriations 
Committee,  and  the  Chairmen  of  the  Joint  Appropriations  Committees 
on  Justice  and  Public  Safety  prior  to  March  15.  1990.  The 
Department  shall  also  report  its  progress  in  these  negotiations  to  the 
Joint  Legislative  Commission  on  Governmental  Operations  at  the  next 
meeting  following  the  quarter  ending  December  31.  1989. 

Requested  by:  Senator  Marvin.  Representatives  Justus.  Huffman 

GOLDSBORO  CORRECTIONAL  CENTER  REALLOCATION 

Sec.  67.  Effective  July  1.  1989.  the  land,  together  with  all 
buildings  and  equipment,  currently  referred  to  as  the  Goldsboro 
Correctional  Center  shall  be  reallocated  from  the  Department  of 
Human  Resources.  Cherry  Hospital,  to  the  Department  of  Correction. 

PART  XV. JUDICIAL  DEPARTMENT 

Requested  by:    Senator  Marvin.  Representatives  Justus.  Huffman 
INDIGENT  PERSONS'  ATTORNEY  FEE  FUND 

Sec.  68.  (a)  Effective  July  1.  1989.  the  Administrative  Office  of 
the  Courts  shall  each  year  of  the  biennium  place  the  sum  of  three 
million  two  hundred  ninety-four  thousand  two  hundred  seventy  dollars 
($3,294,270)  from  the  Indigent  Persons"  Attorney  Fee  Fund  in  a 
reserve  for  capital  cases  and  for  transcripts,  professional  examinations, 
and  expert  witness  fees.  The  Administrative  Office  of  the  Courts  shall 
allot  these  funds  as  needed  for  these  purposes  and  for  unanticipated 
demands  on  the  fund. 

(b)  Effective  July  1 .  1989.  the  Administrative  Office  of  the  Courts 
shall,  for  each  year  of  the  biennium,  allot  the  sum  of  eleven  million 
one  hundred  thousand  dollars  ($11,100,000)  from  the  Indigent 
Persons'  Attorney  Fee  Fund  for  adult,  juvenile,  and  guardian  ad  litem 
cases  for  the  1989-90  and  1990-91  fiscal  years  to  each  judicial  district 
where  the  superior  and  district  court  districts  are  coterminous,  and 
otherwise  by  county,  according  to  caseload  of  indigent  persons  who 
were  not  represented  by  the  public  defender  in  the  districts  or  counties 
during  1988-89  and  1989-90.  respectively. 

The  Administrative  Office  of  the  Courts  shall  notify  all  senior 
resident  superior  court  judges,  all  chief  district  court  judges,  and  the 
clerk  of  superior  court  within  the  district  or  county  immediately  after 
the  allotment  is  made  and  shall  notify  them  how  much  remains  for  the 
district  or  county  at  the  end  of  each  month  of  the  fiscal  year. 

The  senior  resident  superior  court  judge  and  the  chief  district 
court  judge  of  each  district  or  county  shall  ask  all  judges  holding  court 
within  the  district  or  county:  (i)  to  take  into  consideration  the  amount 
of  money  allotted  at  the  beginning  of  the  fiscal  year  and  the  amount  of 

1219 


CHAPTER  500  Session  Laws  -  1989 

money  remaining  in  the  allotment  wiien  they  award  counsel  fees  to 
attorneys  of  indigent  persons,  and  (ii)  to  make  an  effort  to  award  fees 
equally  and  justly  for  legal  services  provided.  The  clerk  of  superior 
court  for  each  county  shall  assure  that  all  judges  holding  court  within 
the  county  receive  this  request  from  the  senior  resident  superior  court 
judge  and  the  chief  district  court  judge. 

(c)  If  the  funds  allotted  pursuant  to  subsection  (b)  of  this  section 
are  depleted  in  a  district  or  county  prior  to  the  end  of  the  fiscal  year, 
the  Administrative  Office  of  the  Courts  shall  allot  the  remaining  funds 
from  the  Indigent  Persons'  Attorney  Fee  Fund  in  the  same  manner  as 
provided  in  subsection  (b)  and  such  funds  shall  be  subject  to  the 
limitations  and  directions  set  out  in  subsection  (b). 

(d)  If  the  funds  allotted  pursuant  to  subsection  (c)  of  this  section 
are  depleted  in  a  district  or  county  prior  to  the  end  of  the  fiscal  year, 
the  Administrative  Office  of  the  Courts  is  authorized  to  resume 
payments  in  such  districts  or  counties  only  if  and  v^hen  it  is 
reasonably  determined  that  the  total  projected  expenditures  will  be  less 
than  the  total  approved  budget  for  the  Indigent  Persons'  Attorney  Fee 
Fund  for  the  fiscal  year. 

Requested  by:    Representatives  Huffman.  Justus 
—--REPORT  ON  DEATH  PENALTY  RESOURCE  CENTER 

Sec.  69.  The  Judicial  Department  shall  submit  reports  on 
March  15  of  each  year  of  the  1989-91  biennium  to  the  House  and 
Senate  Appropriations  Committees  on  Justice  and  Public  Safety  and  to 
the  Joint  Legislative  Commission  on  Governmental  Operations  on  (i) 
the  purpose  and  activities  of  the  Death  Penalty  Resource  Center,  and 
(ii)  the  accounting  of  General  Fund  expenditures  on  assistance 
provided  to  paid  counsel.  State-appointed  counsel,  and  pro  bono 
attorneys. 

PART  XVI.— -DEPARTMENT  OF  HUMAN  RESOURCES 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

MEDICAID 

Sec.  70.  (a)  Appropriations  in  Section  3  of  this  act  for  services 
provided  in  accordance  with  Title  XIX  of  the  Social  Security  Act 
(Medicaid)  are  for  both  the  categorically  needy  and  the  medically 
needy.  Funds  appropriated  for  these  services  shall  be  expended  in 
accordance  with  the  following  schedule  of  services  and  payment  bases. 
All  services  and  payments  are  subject  to  the  language  at  the  end  of 
this  subsection. 

Services  and  payment  bases:      •' 
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(1)  Hospital-Inpatient  -  Payment  for  hospital  inpatient  services 
will  be  based  on  a  prospective  rate  reimbursement  plan  as 
established  by  the  Department  of  Human  Resources. 
Administrative  days  for  any  period  of  hospitalization  shall 
be  limited  to  a  maximum  of  three  days. 

(2)  Hospital-Outpatient  -  Eighty  percent  (80%)  of  allowable 
costs  or  a  prospective  reimbursement  plan  as  established  by 
the  Department  of  Human  Resources. 

(3)  Mental  Hospitals  -  Allowable  costs  or  a  prospective 
reimbursement  if  approved  by  the  Director  of  the  Budget. 

(4)  Skilled  Nursing  Facilities  and  Intermediate  Care  Facilities  - 
As  prescribed  under  the  State  Plan  for  reimbursing  Long- 
Term  Care  Facilities.  Skilled  nursing  facility  participation 
in  the  Medicare  program  is  a  condition  of  participation  in 
the  North  Carolina  Medicaid  skilled  nursing  facility 
program. 

(5)  Intermediate  Care  Facilities  for  the  Mentally  Retarded  -  As 
prescribed  under  the  State  Plan  for  reimbursing 
intermediate  care  facilities  for  the  mentally  retarded. 

(6)  Drugs  -  Drug  costs  as  allowed  by  federal  regulations  plus 
four  dollars  four  cents  ($4.04)  professional  services  fee  per 
month  excluding  refills  for  the  same  drug  or  generic 
equivalent  during  the  same  month.  Reimbursement  shall 
be  available  for  up  to  six  prescriptions  per  recipient,  per 
month,  including  refills.  Payments  for  drugs  are  subject  to 
the  provisions  of  subsection  (g)  of  this  section  and  to  the 
provisions  at  the  end  of  subsection  (a)  of  this  section,  or  in 
accordance  with  a  plan  adopted  by  the  Department  of 
Human  Resources  consistent  with  federal  reimbursement 
regulations. 

(7)  Physicians.  Chiropractors.  Podiatrists.  Optometrists, 
Dentists.  Certified  Nurse  Midwife  Services  -  Fee  schedules 
as  developed  by  the  Department  of  Human  Resources. 
Payments  for  dental  services  are  subject  to  the  provisions  of 
subsection  (f)  of  this  section. 

(8)  Community  Alternative  Program.  EPSDT  Screens  - 
Payment  to  be  made  in  accordance  with  a  rate  schedule 
developed  by  the  Department  of  Human  Resources. 

(9)  Home  Health,  Private  Duty  Nursing.  Clinic  Services, 
Mental  Health  Clinics.  Prepaid  Health  Plans  -  Payment  to 
be  made  according  to  reimbursement  plans  developed  by 
the  Department  of  Human  Resources. 

(10)  Medicare  Buy-In  -  Social  Security  Administration 
premium. 
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(11)  Ambulance  Services  -  Uniform  fee  schedules  as  developed 
by  the  Department  of  Human  Resources. 

(12)  Hearing  Aids  -  Actual  cost  plus  a  dispensing  fee. 

(13)  Rural  Health  Clinic  Services  -  Provider  based  -  reasonable 
cost;  nonprovider  based  -  single  cost  reimbursement  rate 
per  clinic  visit. 

Family  Planning  -  Negotiated  rate  for  local  health 
departments.  For  other  providers  -  see  specific  services, 
for  instance,  hospitals,  physicians. 

Independent  Laboratory  and  X-Ray  Services  -  Uniform  fee 
schedules  as  developed  by  the  Department  of  Human 
Resources. 

Optical    Supplies    -    One    hundred    percent    (100%)    of 
reasonable  wholesale  cost  of  materials. 
Ambulatory  Surgical  Centers  -  Negotiated  rates,  established 
by  the  Department  of  Human  Resources. 
Medicare    Crossover    Claims    -    Actual    coinsurance    or 


(14 


(15 


(16 
(17 


(18 
(19 


deductible  or  both. 

Physical  Therapy  and  Speech  Therapy  -  Services  limited  to 
EPSDT  eligible  children.  Payments  are  to  be  made  only  to 
the  Children's  Special  Health  Services  program  at  rates 
negotiated  by  the  Department  of  Human  Resources. 

(20)  Personal  Care  Services  -  Payment  in  accordance  with  plan 
approved  by  the  Department  of  Human  Resources. 

(21)  Case  Management  Services  -  Reimbursement  in  accordance 
with  the  availability  of  funds  to  be  transferred  within  the 
Department  of  Human  Resources. 

(22)  Hospice  -  Services  may  be  provided  in  accordance  with 
plan  developed  by  the  Department  of  Human  Resources. 

Reimbursement  is  available  for  up  to  24  visits  per  recipient  per 
year  to  any  one  or  combination  of  the  following:  physicians,  clinics, 
hospital  outpatient,  optometrists,  chiropractors,  and  podiatrists. 
Prenatal  services,  EPSDT  screens,  and  emergency  rooms  are  exempt 
from  the  visit  limitations  contained  in  this  paragraph.  Exceptions  may 
be  authorized  by  the  Department  of  Human  Resources  where  the  life 
of  the  patient  would  be  threatened  without  such  additional  care.  Any 
person  who  is  determined  by  the  Department  to  be  exempt  from  the 
24-visit  limitation  may  also  be  exempt  from  the  six-prescription 
limitation. 

Any  changes  in  services  or  bases  of  payment  in  the  Medicaid 
program  must  be  approved  by  the  Director  of  the  Budget  with  the 
advice  of  the  Advisory  Budget  Commission. 

(b)  Allocation  of  Nonfederal  Cost  of  Medicaid.  The  State  shall 
pay   eighty-five    percent    (85%)    and    the    counties    shall    pay    fifteen 


1222 


Session  Laws  -  1989  CHAPTER  500 

percent  (15%)  of  the  nonfederal  costs  of  all  applicable  services  listed 

in  this  section. 

(c)  Copaynient  for  Medicaid  Services.  The  Department  ot 
Human  Resources  may  establish  copayment  up  to  the  maximum 
permitted  by  federal  law  and  regulation. 

(d)  Medicaid  and  Aid  to  Families  with  Dependent  Children 
Income  Eligibility  Standards.  Effective  until  January  1.  1988,  the 
maximum  net  family  annual  income  eligibility  standards  for  Medicaid 
and  Aid  to  Families  with  Dependent  Children  and  the  Standard  of 
Need  for  Aid  to  Families  with  Dependent  Children  shall  continue  as 
set  by  Section  118  of  Chapter  1014  of  the  1985  Session  Laws,  Regular 
Session  1986.  Effective  L^nuary  1,  1988.  the  maximum  net  family 
annual  income  eligibilitv  standards  for  Medicaid  and  Aid  to  Families 
with  Dependent  Children,  and  the  Standard  of  Need  for  Aid  to 
Families  with  Dependent  Children  shall  be  as  follows: 

Categorically  Needy  Medically  Needy 
AFDC  Payment 

Level*  AA.AB,AD* 

$2124  $  2.900 

2  772  3,700 

3  192  4,300 
3  492  4,700 
3^804  .  5,100 
4.104  ..  ,,  5,500 
4,380  5,900 
4,584  6.200 

A^id  to  Families  with  Dependent  Children  (AFDC);  Aid  to  the  Aged 
(AA);  Aid  to  the  Blind  (AB);  Aid  to  the  Disabled  (AD). 

The  payment  level  for  Aid  to  Families  with  Dependent  Children  shall 

be  fifty  percent  (50%)  of  the  standard  of  need. 

These    standards    may    be    changed    with    the    approval    of   the 

Director    of   the    Budget    with    the    advice    of   the    Advisory    Budget 

Commission. 

(e)  Spouse  Responsibility.  The  Department  of  Human 
Resources,  Division  of  Medical  Assistance,  may  not  consider  the 
income  or  assets  of  the  spouse  of  a  person  who  is  admitted  as  a  long- 
term  care  patient  in  a  certified  public  or  private  intermediate  care  or 
skilled  nursing  facility  to  be  available  to  the  institutionalized  person. 
This  provision  will  remain  in  effect  until  superseded  by  federal  law 
under  the  Medicare  Catastrophic  Coverage  Act  of  1988.  on  September 

1,  1989. 

(f)  Dental  Coverage  Limits.  Dental  services  will  be  provided  on 
a  restricted  basis  in  accordance  with  regulations  developed  by  the 
Department.     Funds  for  dental  services  shall  be  disbursed  only  with 
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Family 

Standard 

Size 

Of  Need 

1 

$  4.248 

2 

5,544 

3 

6,384 

4 

.     6,984 

5 

7,608 

6 

8,208 

7 

8,760 

8 

9.168 
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prior  approval  by  the  Department  of  Human  Resources,  Division  of 
Medical  Assistance,  as  requiied  by  this  subsection.  No  prior  approval 
shall  be  required  for  emergency  services  or  routine  services.  Routine 
services  are  defined  as  examinations.  X  rays,  prophylaxes,  nonsurgical 
tooth  extractions,  amalgam  fillings,  and  fluoride  treatments.  Prior 
approval  shall  be  required  for  all  other  services  and  for  routine 
services  performed  more  than  two  times  during  a  consecutive 
12-month  period.  The  Department  of  Human  Resources  shall  adopt 
rules,  as  provided  by  the  Administrative  Procedure  Act,  to  implement 
this  subsection. 

(g)  Dispensing  of  Generic  Drugs.  Notwithstanding  G.S. 
90-85.27  through  G.S.  90-85.31.  under  the  Medical  Assistance 
Program  (Title  XIX  of  the  Social  Security  Act)  a  prescription  order 
for  a  drug  designated  by  a  trade  or  brand  name  shall  be  considered  to 
be  an  order  for  the  drug  by  its  established  or  generic  name,  except 
when  the  prescriber  personally  indicates,  either  orally  or  in  his  own 
handwriting  on  the  prescription  order,  "dispense  as  written"  or  words 
of  similar  meaning.  Generic  drugs,  when  available  in  the  pharmacy, 
shall  be  dispensed  at  a  lower  cost  to  the  Medical  Assistance  Program 
rather  than  trade  or  brand  name  drugs,  subject  to  the  prescriber' s 
"dispense  as  written"  order  as  noted  above. 

As  used  in  this  subsection  "brand  name"  means  the  proprietary 
name  the  manufacturer  places  upon  a  drug  product  or  on  its 
container,  label  or  wrapping  at  the  time  of  packaging;  and  "established 
name"  has  same  meaning  as  in  Section  502(e)(3)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  as  amended.  21  U.S.C.  §352(e)(3). 

(h)  Exceptions  to  Service  Limitations.  Eligibility  Requirements, 
and  Payments.  Service  limitations,  eligibility  requirements,  and 
payments,  and  payments  bases  in  this  section  may  be  waived  by  the 
Department  of  Human  Resources,  with  the  approval  of  the  Director  of 
the  Budget,  to  allow  the  Department  to  carry  out  pilot  programs  for 
prepaid  health  plans  or  community  based  services  programs  in 
accordance  with  plans  approved  by  the  U.S.  Department  of  Health  and 
Human  Services,  or  when  the  Department  determines  that  such  a 
waiver  will  result  in  a  reduction  in  the  total  Medicaid  costs  for  the 
recipient. 

(i)  Volume  Purchase  Plans  and  Single  Source  Procurement. 
The  Department  of  Human  Resources.  Division  of  Medical 
Assistance,  may,  subject  to  the  approval  of  a  change  in  the  State 
Medicaid  Plan,  contract  for  services,  medical  equipment,  supplies  and 
appliances  by  implementation  of  volume  purchase  plans,  single  source 
procurement  or  other  similar  processes  in  order  to  improve  cost 
containment. 
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(j)  Cost  Containment  Programs.  The  Department  of  Human 
Resources,  Division  of  Medical  Assistance,  may  undertake  cost 
containment  programs  including  preadmissions  to  hospitals  and  prior 
approval  for  certain  outpatient  surgeries  before  they  may  be  performed 
in  an  inpatient  setting. 

(k)  For  all  Medicaid  eligibility  classifications  for  which  the 
federal  poverty  level,  or  a  percentage  of  the  federal  poverty  level,  is 
used  as  an  income  limit  for  eligibility  determination,  the  income  limits 
will  be  updated  each  July  1  immediately  following  publication  of 
federal  poverty  guidelines. 

(1)  Effective  January  1.  1988,  the  Department  of  Human 
Resources  shall  provide  Medicaid  to  19,  20,  and  21  year  olds  in 
accordance  with  federal  rules  and  regulations. 

(m)  The  Department  of  Human  Resources  shall  provide 
Medicaid  coverage  for  pregnant  women:  for  children  under  age  3;  for 
children  under  age  4  beginning  October  1,  1989;  and  for  children 
under  age  5  beginning  October  1 ,  1990,  whose  family  income  is  equal 
to  or  less  than  the  federal  poverty  guidelines  as  revised  annually. 
Services  to  pregnant  women  eligible  under  this  provision  continue 
throughout  the  pregnancy  but  include  only  those  services  related  to 
pregnancy  and  to  those  other  conditions  determined  by  the  Department 
as  conditions  that  may  complicate  pregnancy.  In  order  to  reduce 
county  administrative  costs  and  to  expedite  the  provision  of  medical 
service  to  pregnant  women  and  to  children  eligible  under  this  section, 
no  resource  test  shall  be  applied. 

Requested    by:  Senator    Walker,    Representatives    Duncan,    L. 

Etheridge 

FAMILY  SUPPORT  ACT 

Sec.  71.  (a)  Section  229  of  Chapter  1014  of  the  1985  Session 
Laws  is  amended  by  adding  a  new  subsection  to  read: 

"(d)  If  any  provision  of  this  section  is  held  invalid  by  a  court  of 
competent  jurisdiction,  the  invalidity  shall  not  affect  the  remaining 
provisions  of  this  section  that  can  be  given  effect." 

(b)  The  General  Assembly  finds  that  it  is  in  the  best  interest  of 
the  State  and  of  all  its  citizens  to  encourage  recipients  of  Aid  to 
Families  with  Dependent  Children  to  obtain  jobs  and  become  self- 
sufficient.  It  further  finds  that,  by  continuing  medical  assistance  and 
providing  limited  wage  assistance  to  those  recipients  who  are  working, 
the  State  will  make  it  possible  to  help  many  recipients  to  be  able  to 
keep  their  jobs,  support  their  families,  and  become  self-sufficient. 

(c)  The  Social  Services  Commission  shall  adopt  rules  to  change 
the  way  it  budgets  Aid  to  Families  with  Dependent  Children  payments 
that  will  result  in  more  recipients  being  able  to  find  work  and  keep 
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working.  These  rules  shall  include  subtracting  countable  income  from 
the  State  standard  of  need,  and  paying  a  percentage  of  the  difference. 
The  percentage  that  shall  be  applied  to  determine  the  amount  of 
assistance  shall  be  the  same  percentage  set  in  the  Current  Operations 
Appropriations  Act  that  determines  the  Aid  to  Families  of  Dependent 
Children  payment  level  from  the  standard  of  need. 

(d)  The  Department  of  Human  Resources  shall  authorize  a 
special  needs  allowance  under  rules  adopted  by  the  Social  Services 
Commission  to  those  recipients  of  Aid  to  Families  of  Dependent 
Children  who  are  teenage  parents  and  who  are  enrolled  in  elementary 
or  secondary  school  or  in  a  G.E.D.  program.  This  grant  shall  cover 
the  cost  of  child  care  and  of  transportation  costs  to  the  child  care 
provider,  in  accordance  with  federal  rules  and  regulations. 

Requested  by:     Senator  Walker.  Representative  Duncan  :- 

--—LIMITATIONS  ON  THE  STATE  ABORTION  FUND  .'. 

Sec.  72.  Section  93  of  Chapter  479.  1985  Session  Laws,  as 
amended  by  Section  75  of  Chapter  738  of  the  1987  Session  Laws, 
other  than  subdivision  (2)  of  that  section  shall  remain  in  effect  on  and 
after  .July  1.  1989.  with  the  following  exception:  the  phrase  "nine 
hundred  twenty-four  thousand  five  hundred  dollars  ($924,500)"  is 
deleted  wherever  is  appears  in  subdivision  (1)  of  that  section  and  the 
following  phrase  is  substituted:  "four  hundred  twenty-four  thousand 
dollars  ($424,000)".  Any  reference  in  Section  93  of  Chapter  479, 
1985  Session  Laws,  as  amended,  to  the  1985-86  fiscal  year  or  the 
1986-87  fiscal  year  shall  apply  to  the  then  current  fiscal  year. 

Requested    by:  Senator    Walker,    Representatives    Duncan,    L. 

Etheridge 

AGED  AND  FAMILY  CARE  COUNTY  AND  STATE  SHARES 

OF  COSTS 

Sec.  73.  The  State  shall  pay  fifty  percent  (50%),  and  the 
counties  shall  pay  fifty  percent  (50%)  of  the  authorized  rates  for 
domiciliary  care  in  homes  for  the  aged  and  for  family  care  homes, 
including  area  mental  health  agency  operated  group  homes. 

Requested  by:    Senator  Walker.  Representatives  Duncan,  L.  Etheridge 

RETROSPECTIVE  ACCOUNTING  ADJUSTMENT/ AFDC 

Sec.  74.  The  Department  of  Human  Resources  shall  use  funds 
appropriated  to  it  by  Section  3  of  this  act  to  provide  a  State 
supplementary  payment  to  Aid  to  Families  with  Dependent  Children 
households  adversely  affected  by  the  retrospective  accounting 
procedure  as  allowed  under  Section  403(a)  of  the  Social  Security  Act 
as    amended    by    Section     157(a)    of    the    Tax    Equity    and    Fiscal 
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Responsibility  Act  of  1982.  Tlie  amount  of  the  State  supplement  shall 
not  exceed  the  maximum  payment  standard  for  the  Aid  to  Families 
with  Dependent  Children  Program. 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

FOSTER  CARE  BOARD  RATE 

Sec.  75.  Funds  appropriated  to  the  Department  of  Human 
Resources  by  Section  3  of  this  act  for  foster  care  board  rates  shall  be 
used  to  set  the  rates  at  two  hundred  dollars  ($200.00)  per  child  per 
month. 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

ADOPTION  SUBSIDY 

Sec.  76.  The  adoption  subsidy  paid  monthly  by  the  Division  of 
Social  Services.  Department  of  Human  Resources,  to  eligible  families 
who  adopt  hard  to  place  children  shall  be  established  at  one  hundred 
fifty  dollars  ($150.00)  per  child  per  month. 

Requested  by:  Senator  Walker.  Representatives  Duncan.  L.  Etheridge 
— --AFDC/WOMEN  IN  THIRD  TRIMESTER  OF  PREGNANCY 

Sec.  77.  The  Division  of  Social  Services,  Department  of 
Human  Resources,  shall  provide  Aid  to  Families  with  Dependent 
Children  to  women  in  their  third  trimester  of  pregnancy  regardless  of 
whether  these  women  have  children,  if  they  otherwise  qualify  for  these 
payments. 

Requested  by:  Senator  Walker.  Representatives  Duncan,  L.  Etheridge 
--—EMERGENCY  ASSISTANCE 

Sec.  78.  The  Division  of  Social  Services.  Department  of 
Human  Resources,  shall  not  expend  more  State  funds  than  are 
appropriated  for  Emergency  Assistance  by  Section  3  of  this  act. 
Within  this  limit.  Emergency  Assistance  benefits  shall  not  exceed 
three  hundred  dollars  ($300.00)  per  year  per  family,  payable  over  a 
30-day  period.  After  this  30-day  period.  Emergency  Assistance 
benefits  are  not  available  to  that  family  until  12  months  have  elapsed 
from  the  initial  authorization  date.  The  family  may  have  no  more 
than  a  total  of  three  hundred  dollars  ($300.00)  in  liquid  assets  in 
order  to  qualify  for  any  Emergency  Assistance  pursuant  to  this 
section. 

It  is  the  intent  of  the  General  Assembly  that  these  Emergency 
Assistance  funds  shall  only  be  used  to  provide  assistance  to  persons  to 
alleviate  an  emergency.  In  evaluating  whether  an  emergency  exists. 
the  county  departments  of  social  services  shall  apply  prudent  judgment 
to  evaluate  each  emergency  on  its  own  merits.    Prudent  judgment  will 
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permit  departments  of  social  services  to  consider  whether  the  client 
created  the  emergency  and  whether  the  assistance  will  resolve  the 
emergency.  The  Social  Services  Commission  shall  adopt  rules  to  be 
effective  no  later  than  November  1.  1989,  to  incorporate  these 
considerations  into  the  Department's  evaluation  of  an  emergency. 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

FEDERAL  WELFARE  REFORM  REPORT 

Sec.  79.  The  Department  of  Human  Resources  shall  report  to 
the  General  Assembly  on  the  status  of  the  implementation  of  the 
Family  Support  Act  of  1988.  This  report  shall  contain  the 
Department's  plan  for  the  implementation  of  the  law,  including  an 
analysis  of  the  policy  changes  in  each  program  affected  by  the  law  and 
an  analysis  of  the  costs  and  revenues  associated  with  those  policy 
changes.  The  report  shall  be  submitted  to  the  Fiscal  Research 
Division  of  the  Legislative  Services  Office  and  to  the  General 
Assembly  by  March  1.  1990.  ,,  , 

Requested  by:     Representatives  Duncan.  L.  Etheridge 

CHILD  SUPPORT  ENFORCEMENT  (TITLE  IV-D)  STUDY 

Sec.  80.  The  Department  of  Human  Resources  in  consultation 
with  the  Administrative  Office  of  the  Courts  shall  undertake  a  study  of 
the  Title  IV-D  Child  Support  Enforcement  Program  in  North 
Carolina.  This  report  shall  examine  the  performance  of  local 
programs  and  make  recommendations  for  optimizing  the  Program's 
efficiency  and  effectiveness.  These  recommendations  shall  include 
recommendations  for  resolving  the  fragmentation  and  duplication  that 
characterizes  child  support  program  administration  among  local 
programs  and  across  State  government.  The  Department  of  Human 
Resources  may  contract  for  assistance  with  this  study  as  needed  with 
funds  from  existing  resources.  The  report's  recommendations  shall 
be  accompanied  by  estimates  of  the  costs  and  potential  benefits  of  each 
recommendation  and  a  plan  for  each  recommendation's 
implementation.  The  Department  shall  submit  its  report  to  the  Fiscal 
Research  Division  of  the  Legislative  Services  Office  and  to  the  General 
Assembly  by  March  15,  1990. 

Requested  by:    Senator  Walker.  Representatives  Duncan,  L.  Etheridge 

DOMICILIARY  HOME  RATE 

Sec.  81.  Effective  January  1.  1990.  the  maximum  monthly  rate 
for  ambulatory  residents  in  domiciliary  care  facilities  shall  be  six 
hundred  ninety-six  dollars  ($696.00)  and  the  maximum  monthly  rate 
for  semi-ambulatory  residents  shall  be  seven  hundred  thirty  dollars 
($730.00).     Effective  January   1.    1991.  the  maximum  monthly  rates 
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for  ambulatory  residents  shall  be  increased  to  seven  hundred  six 
dollars  ($706.00)  and  for  semi-ambulatory  residents  seven  hundred 
forty  dollars  ($740.00). 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

WILLIE  M. 

Sec.  82.  (a)  Legislative  Findings.  The  General  Assembly 
finds: 

(1)  That  there  is  a  need  in  North  Carolina  to  provide  appropriate 
treatment  and  education  programs  to  children  under  the  age 
of  18  who  suffer  from  emotional,  mental,  or  neurological 
handicaps  accompanied  by  violent  or  assaultive  behavior; 

(2)  That  children  meeting  these  criteria  have  been  identified  as  a 
class  in  the  case  of  Willie  M..  et  al.  vs.  Martin,  et  al., 
formerly  Willie  M..  et  al.  vs.  Hunt,  et  al.;  and 

(3)  That  these  children  have  a  need  for  a  variety  of  services,  in 
addition  to  those  normally  provided,  that  may  include  but  are 
not  limited  to  residential  treatment  services,  educational 
services,  and  independent  living  arrangements. 

(b)  Funds  for  Department  of  Human  Resources.  It  is  the  intent 
of  the  General  Assembly  that  funds  appropriated  in  Section  5  of  this 
act  to  the  Department  of  Human  Resources  for  serving  members  of 
the  Willie  M.  Class  be  expended  only  for  programs  serving  members 
of  the  Willie  M.  Class  identified  in  Willie  M..  et  al.  vs.  Martin,  et 
al.,  formerly  Willie  M..  et  al.  vs.  Hunt,  et  al..  including  evaluations 
of  potential  class  members.  It  is  recognized  that  therapeutic  or 
economic  reasons  may.  at  times,  require  certain  of  these  services  to 
serve  a  mixed  clientele  of  Willie  M.  Class  members  and  other  clients. 
To  the  maximum  extent  possible,  however,  these  funds  shall  be 
expended  solely  for  the  benefit  of  Willie  M.  Class  members.  The 
Department  shall  reallocate  these  funds  among  services  to  Willie  M. 
Class  members  during  the  year  as  it  deems  advisable  in  order  to  use 
the  funds  efficiently  in  providing  appropriate  services  to  Willie  M. 
Class  children. 

(c)  Funds  for  Department  of  Public  Education.  Funds 
appropriated  to  the  Department  of  Public  Education  in  Section  3  of 
this  act  for  members  of  the  Willie  M.  Class,  are  to  establish  a 
supplemental  reserve  fund  to  serve  only  members  of  the  class 
identified  in  Willie  M.,  et  al.  vs.  Martin,  et  al..  formerly  Willie  M., 
et  al.  vs.  Hunt,  et  al.  These  funds  shall  be  allocated  by  the  State 
Board  of  Education  to  the  local  education  agencies  to  serve  those  class 
members  who  were  not  included  in  the  regular  average  daily 
membership  and  the  census  of  children  with  special  needs,  and  to 
provide   the   additional    program    costs   which    exceed    the   per   pupil 
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allocation   from   the   State  Public  School   Fund   and   other   State  and 
federal  funds  for  children  with  special  needs. 

(d)  The  Department  shall  continue  to  implement  its  prospective 
unit  cost  reimbursement  system  and  shall  ensure  that  unit  cost  rates 
reflect  reasonable  costs  by  conducting  cost  center  service  type  rate 
comparisons  and  cost  center  line  item  budget  reviews  as  may  be 
necessary. 

(e)  Reporting  Requirements.  The  Department  of  Human 
Resources  and  the  Department  of  Public  Education  shall  submit,  by 
May  1,  1990.  a  joint  report  to  the  Governor  and  the  General 
Assembly  on  the  progress  achieved  in  serving  members  of  the  Willie 
M.  Class.  The  report  shall  include  the  following  unduplicated  data 
for  each  county:  (i)  the  number  of  children  nominated  for  the  Willie 
M.  Class:  (ii)  the  number  of  children  actually  identified  as  members 
of  the  Class  in  each  county:  (iii)  the  number  of  children  served  as 
members  of  the  Class  in  each  county:  (iv)  the  number  of  children 
who  remain  unserved;  (v)  the  types  and  locations  of  treatment  and 
education  services  provided  to  Class  members:  (vi)  the  cost  of 
services,  by  type,  to  members  of  the  Class:  (vii)  Information  on  the 
impact  of  treatment  and  education  services  on  members  of  the  Class. 

(0  The  Departments  of  Human  Resources  and  Public  Education 
shall  provide  periodic  reports  of  expenditures  on  behalf  of  the  Willie 
M.  Class  to  the  Joint  Legislative  Commission  on  Governmental 
Operations  and  to  the  Fiscal  Research  Division. 

(g)  In  fulfilling  the  responsibilities  vested  in  it  by  the 
Constitution  of  North  Carolina,  the  General  Assembly  finds: 

(1)  That  the  responsible  State  agencies  have  made  a  bona  fide 
good  faith  effort  to  comply  fully  with  the  requirements  of  the 
court  orders  in  the  case  of  Willie  M.,  et  al.  vs.  Martin,  et 
al..  formerly  Willie  M..  et  al.  vs.  Hunt,  et  al..  and  that 
services  and  placements  for  Willie  M.  Class  members  are 
very  greatly  improved. 

(2)  That  the  General  Assembly  has  evaluated  the  known  needs 
of  the  State  and  has  endeavored  to  satisfy  those  needs  in 
comparison  to  their  social  and  economic  priorities. 

(3)  That  the  funds  appropriated  will  enable  the  development  and 
'       implementation    of   placement    and    services    for    the    class 

■  "'     members  in  Willie  M..  et  al.  vs.  Martin,  et  al.,  formerly 

'  '  Willie  M.,  et  al.  vs.  Hunt,  et  al..  within  a  reasonable  period 

i    . '     of  time  considered  within  the  context  of  the  needs  of  the 

class    members,    the    other    needs    of    the    State    and    the 

resources  available  to  the  State. 

(4)  That  additional  expenditures  of  funds  for  these  purposes  at 
this  time  would  result  in  an  accelerated  expenditure  of  and 
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an    unreasonable   waste   of  State   funds   inasmuch   as   such 

expenditures  could   not  reasonably  be  expected   to  actually 
■i  secure  a   higher  degree  of  treatment  or  education  for  the 

class   members   than   can   be  accomplished   with   the  funds 

appropriated, 
(h)  The  General  Assembly  supports  the  efforts  of  the  responsible 
officials  and  agencies  of  the  State  to  meet  the  requirements  of  the 
court  order  in  Willie  M..  et  al.  vs.  Martin,  et  al..  formerly  Willie 
M..  et  al.  vs.  Hunt,  et  al.  However,  in  view  of  the  finding  in 
subsection  (g)  above,  the  General  Assembly  expressly  directs  that  no 
State  funds  shall  be  expended  on  the  placement  and  services  of  class 
members  in  Willie  M.,  et  al.  vs.  Martin,  et  al.,  formerly  Willie  M., 
et  al.  vs.  Hunt,  et  al..  or  for  any  other  thing  or  purpose  arising  out  of 
this  litigation,  now  or  at  any  time  in  the  biennium,  except  for  those 
funds  appropriated  in  Sections  3  and  5  of  this  act  to  the  Departments 
of  Public  Education  and  Human  Resources  for  programs  serving 
members  of  the  Willie  M.  Class  identified  in  Willie  M.,  et  al.  vs. 
Martin,  et  al..  formerly  Willie  M..  et  al.  vs.  Hunt,  et  al.,  and  except 
for  such  funds  as  may  be  elsewhere  appropriated  by  the  General 
Assembly  specifically  for  such  purposes.  The  above  limitation  shall 
not  preclude  the  use  of  unexpended  Willie  M.  funds  from  prior  fiscal 
years  to  cover  current  or  future  needs  of  the  Willie  M.  program 
subject  to  approval  by  the  Director  of  the  Budget.  Such  expenditures 
shall  not  be  subject  to  the  requirements  of  G.S.  143-18. 

(i)  Notwithstanding  any  other  provision  of  law,  if  the  Department 
of  Human  Resources  determines  that  a  local  program  is  not  providing 
appropriate  services  to  members  of  the  class  identified  in  Willie  M.,  et 
al.  vs.  Martin,  et  al..  formerly  Willie  M..  et  al.  vs.  Hunt,  et  al..  the 
Department  may  ensure  the  provision  of  these  services  through 
contracts  with  public  or  private  agencies  or  by  direct  operation  by  the 
Department  of  such  programs. 

Requested  by:    Senator  Walker,  Representatives  Duncan,  L.  Etheridge 

MIXED    BEVERAGE    TAX    FOR   AREA   MENTAL   HEALTH 

PROGRAMS 

Sec.  83.  Funds  received  by  the  Department  of  Human 
Resources  from  the  tax  levied  on  mixed  beverages  under  G.S.  18B- 
804(b)(8)  shall  be  expended  by  the  Department  of  Human  Resources 
as  prescribed  by  G.S.  18B-805(h).  These  funds  shall  be  matched  by 
local  funds  in  accordance  with  the  State/local  ratio  established  by  the 
current  area  mental  health  matching  formula.  These  funds  shall  be 
allocated  to  the  area  mental  health  programs  on  a  per  capita  basis  as 
determined  by  the  Office  of  State  Budget  and  Management" s  most 
recent  estimates  of  county  populations. 
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Requested  by:  Senator  Walker,  Representatives  Duncan.  L.  Etheridge 
ADAP  TRANSPORTATION  REIMBURSEMENT 

Sec.  84.  (a)  Reimbursement  of  Adult  Developmental  Activity 
Programs  for  transportation  of  clients  shall  be  based  on  a  cost  per 
client  basis.  The  minimum  amount  that  a  program  may  be 
reimbursed  for  transportation  cost  shall  be  eleven  dollars  ($11.00)  per 
client  per  month.  The  maximum  amount  that  a  program  may  be 
reimbursed  for  transportation  cost  shall  be  twenty-seven  dollars 
($27.00)  per  client  per  month. 

(b)  In  reimbursing  Adult  Developmental  Activity  Programs,  the 
Department  shall  base  the  reimbursement  on  the  distribution  by  cost 
range  developed  by  the  Division  of  Mental  Health,  Mental 
Retardation,  and  Substance  Abuse  Services,  in  accordance  with  its 
most  recently  conducted  survey. 

Requested  by:    Senator  Walker,  Representatives  Duncan.  L.  Etheridge 

PIONEER  PROJECT  REIMBURSEMENT  AUTHORIZATION 

Sec.  85.  The  Department  of  Human  Resources  may  make 
payments  of  ADAP.  ADAP  transportation.  Developmental  Day, 
Outpatient  Commitment,  and  any  other  funds  that  they  may  be 
directed  to  pay  on  a  subsidy  basis,  on  a  unit  cost  reimbursement  basis 
to  Pioneer  Project  sites  in  accordance  with  Pioneer  Project  procedure 
established  pursuant  to  Section  87  of  Chapter  738  of  the  1987  Session 
Laws. 

Requested    by:  Senator    Walker,    Representatives    Duncan,    L. 

Etheridge 

ALCOHOL  P^HABILITATION  CENTER  PLAN 

DEVELOPMENT 

Sec.  86.  (a)  The  Department  of  Human  Resources  shall  develop 
a  plan  for  the  most  effective  use  of  the  Alcohol  Rehabilitation  Centers. 
The  plan  may  be  developed  in  coordination  with  the  Mental  Health 
Study  Commission  and  other  entities  involved  with  substance  abuse 
issues  and  may  be  developed  within  the  context  of  a  comprehensive 
plan  for  all  substance  abuse  services. 

The  Department  shall  report  on  the  developed  plan  by  February 
1,  1991,  to  the  General  Assembly. 

(b)  The  Department  shall  also  develop  and  implement  a  plan 
during  the  1989-90  fiscal  year  to  improve  the  efficiency  and 
effectiveness  of  the  three  Alcohol  Rehabilitation  Centers  that  is  in 
accordance  with  the  findings  and  recommendations  of  its  Report  on 
the  Alcohol  Rehabilitation  Centers,  presented  to  the  Joint 
Appropriations  Committee,  in  March.  1989.  The  plan  shall  address, 
among  other  issues  the  Department  considers  appropriate: 
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(1)  The  variation  in  costs  for  medical  stabilization  and 
detoxification  services  among  the  three  Centers; 

(2)  The  variation  in  services  offered  by  the  Centers; 

(3)  Clarification  and  reformulation  of  admission  policies  and 
criteria; 

(4)  Limited  capacity  of  the  Centers  for  long-term  residential 
treatment; 

(5)  Strategies  to  reduce  medical  costs,  including  the  development 
of  a  standard  detoxification  protocol  for  use  in  the  Centers,  a 
limitation  on  the  number  of  days  for  detoxification, 
specification  of  appropriate  use  of  consultants  or  a  dollar  cap 
on  consultations,  and  reconsideration  of  the  involvement  of 
physician  time  in  weekly  visits  and  record  documentation 
regardless  of  client  need; 

j  (6)    Reductions  of  admissions  of  substance  abuse  patients  to  the 

psychiatric  hospitals;  and 
(7)    Special  programs  for  the  dually  diagnosed. 
I  The  Department  shall  report  to  the  General  Assembly  by  May  1 , 

'  1990.  concerning  the  development  and  implementation  of  this  plan. 

I  Requested  by:     Representative  Nesbitt 

!  ADOLESCENT  SUBSTANCE  ABUSE  SERVICES 

i  Sec.  87.     (a)   Of  the  funds  appropriated  to  the  Department  of 

Human  Resources  by  Section  5  of  this  act  for  Adolescent  Substance 
Abuse  Services,  the  Department  may  use  a  maximum  of  two  hundred 
thousand  dollars  ($200,000)  to  purchase  inpatient  hospitalization 
services  for  adolescent  substance  abusers. 

(b)  The  Department  shall  adopt  and  implement  specific  rules  for 

the  allocation  and  expenditure  of  these  funds.     The  Department  shall 

'  report  to  the  General  Assembly  on  the  use  of  these  funds  by  May  1 , 

1990.    The  rules  adopted  shall  include  the  following  requirements  for 

the  inpatient  hospitalization  services  funded  by  this  section: 

(1)      Requirement    that    inpatient   care    be    defined    as    services 
provided  in  a  hospital  setting  on  a  24-hour  basis  under  the 
direction    of    a    physician,    for    adolescents    with    severe 
substance  abuse  problems; 
'  (2)      Requirement  that  the  client  be  under  21  years  of  age  to  be 

eligible  for  services; 
(3)      Requirement   that   a   client's    problem    involving   abuse   of 
alcohol    or   drugs    be   thoroughly   evaluated    and    that   the 
'  client's  treatment  needs  be  assessed; 

1  (4)      Requirement  that  a  primary  or  secondary  diagnosis  of  a 

f  client's  substance  abuse  or  dependency  be  established  by  a 

*  qualified  substance  abuse  professional; 
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(5)  Requirement  that,  before  a  client  is  referred  to  inpatient 
treatment,  other  treatment  alternatives  be  ruled  out  as 
inappropriate,  inadequate,  or  unavailable  by  a  qualified 
substance  abuse  professional,  and  that  the  level  of  care 
required  be  affirmed: 

(6)  Requirement  that,  when  considering  treatment  alternatives 
for  an  adolescent  client,  the  least  restrictive  environment 
appropriate  and  available  be  selected,  as  in  the  best  interest 
of  the  client  and  as  the  best  use  of  resources; 

(7)  The  requirement  that  the  length  of  inpatient  treatment 
planned  for  a  client  be  determined  by  a  qualified  substance 
abuse  professional,  and  that  the  length  of  treatment  planned 
be  related  to  the  severity  of  the  client's  problem; 

(8)  Requirement  that  the  lack  of  a  client's  family  resources  to 
purchase  the  needed  treatment  be  established  before  funds 
provided  by  this  section  are  used  to  purchase  inpatient  care; 

(9)  Requirement  that  aftercare  planning  for  the  client  be 
completed  and  documented  as  carried  out  following 
treatment  at  an  inpatient  program.  Area  substance  abuse 
staff  and  clerical  staff  of  the  treatment  facility  shall 
participate  in  the  aftercare  planning  process; 

(10)  Requirement  that  funds  provided  by  this  section  be  retained 
in  the  regional  office  and  not  distributed  to  programs  on  a 
per  capita  or  block  grant  basis.  Payment  to  programs  shall 
be  approved  on  an  individual  client  basis  upon  invoice  to 

.  the  regional  office;  and 

(1 1)  Requirement  that  utilization  reviews  be  conducted  quarterly. 
The  review  committee  shall  be  composed  of  the  four 
regional   substance  abuse  coordinators  and  Division  staff. 

,        Reviews   shall    include   analysis  of  client  appropriateness, 
utilization  rates,  and  expenditures. 

Requested  by:     Senator  Walker 

McLEOD  WEST  RESIDENTIAL  PROGRAM  REPORT 

Sec.  88.  The  Department  of  Human  Resources  shall  conduct  a 
comparative  study  of  the  McLeod  West  Residential  Drug  Program  and 
the  Alcohol  Rehabilitation  Center  at  Black  Mountain  to  determine  if 
there  is  a  duplication  of  services  between  the  two  programs.  The 
study  shall  address,  among  other  issues  the  Department  considers 
appropriate,  the  demographic  characteristics  of  the  clients  served,  their 
treatment  needs,  the  types  of  services  provided,  costs  of  services. 
sources  of  funding,  occupancy  rates,  and  success  rates. 

The  Department  shall  report  its  findings  to  the  General  Assembly 
by  May  1,  1990. 
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Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

MATERNAL  AND  CHILD  HEALTH  CARE 

Sec.  89.  (a)  The  Division  of  Health  Services.  Department  of 
Human  Resources,  shall  ensure  that  local  health  departments  do  not 
reduce  county  appropriations  for  maternal  and  child  health  services 
provided  by  the  local  health  departments  because  they  have  received 
State  appropriations  pursuant  to  this  act. 

(b)  In  order  to  ensure  that  funds  appropriated  by  Section  5  of  this 
act  for  maternal  and  child  health  services  to  the  Division  of  Health 
Services.  Department  of  Human  Resources,  provide  medical  services 
to  as  many  eligible  women  of  childbearing  age  as  possible,  especially 
to  adolescents,  these  funds  may  be  used  only  for  the  purposes  of 
providing  prenatal  clinics,  child  health  services,  purchase  of  medical 
services,  and  family  planning  services,  including  education  and 
counseling  and  medical  supplies. 

(c)  All  income  earned  by  local  health  departments  for  Maternal 
and  Child  Health  programs  supported  in  whole  or  in  part  from  State 
or  federal  funds,  received  from  the  Division  of  Health  Services, 
Department  of  Human  Resources,  shall  be  budgeted  and  expended  by 
local  health  departments  to  further  the  objectives  of  the  program  that 
generated  the  income. 

Requested  bv:    Senator  Walker.  Representatives  Duncan,  L.  Etheridge 
--—HEALTH  PROMOTION  FUNDS 

Sec.  90.  The  Division  of  Health  Services,  Department  of 
Human  Resources,  shall  ensure  that  local  heahh  departments  do  not 
reduce  county  appropriations  for  health  promotion  services  provided 
by  local  health  departments  if  they  have  received  State  appropriations 
for  this  purpose  pursuant  to  this  act. 

Requested  bv:  Senator  Walker 

ADOLESCENT  PREGNANCY  PREVENTION  PROJECTS 

Sec.  91.  (a)  Of  the  funds  appropriated  to  the  Division  of  Health 
Services.  Department  of  Human  Resources,  by  Section  5  of  this  act, 
nine  hundred  forty  thousand  dollars  ($940,000)  for  the  1989-90  fiscal 
year  and  nine  hundred  forty  thousand  dollars  ($940,000)  for  the 
1990-91  fiscal  year  shall  be  used  to  fund  adolescent  pregnancy 
prevention  projects.  Projects  that  were  funded  in  the  1988-89  fiscal 
year  shall  receive  continuation  funding  during  the  1989-90  fiscal  year, 
subject  to  the  provisions  listed  in  this  section. 

(b)  The  Division  of  Health  Services  shall  complete  an  evaluation 
of  the  projects  in  Brunswick.  Durham.  Henderson.  Robeson. 
Cumberland,  and  Harnett  Counties,  which  evaluation  shall  compare 
these  projects"   current  operations  to  their  operations  at  the  time  of 
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their  evaluation  by  the  Human  Services  Institute.  This  comparison 
shall  include: 

(1)  The  degree  to  which  the  project  has  identified  specific  goals 
and  objectives  for  its  activities: 

(2)  The  degree  to  which  the  project  has  identified,  and  is 
targeted  at.  a  population  at  high  risk  of  becoming  pregnant 
or  already  pregnant: 

(3)  The  degree  to  which  the  project  has  actively  involved  its 
community  in  its  activities: 

(4)  The  degree  to  which  the  project  has  sought  out  and  utilized 
available  technical  resources  and  assistance;  and 

(5)  The  degree  to  which  the  project  accounts  for  and  evaluates 
its  activities. 

The  Division  shall  complete  the  evaluation  of  the  projects  within  90 
days  of  the  effective  date  of  this  act.  Thereafter,  the  Division  shall 
evaluate  all  of  the  adolescent  pregnancy  projects  funded  as  a  result  of 
this  program  at  least  yearly  and  shall  report  its  findings  to  the 
Adolescent  Pregnancy  Study  Commission,  the  Commission  for  Health 
Services,  and  the  General  Assembly  by  April  1  of  each  year.  Any 
evaluation  of  these  projects  after  January  1.  1990.  shall  include  a 
study  of  the  effectiveness  of  the  project  in  reducing  the  pregnancy  rate 
within  the  target  population. 

The  Division  shall  report  the  results  of  its  evaluation  of  the 
projects  listed  in  this  subsection  to  the  Commission  for  Health 
Services.  The  Commission  shall  make  the  determination  if  a  project 
is  to  be  continued  or  discontinued.  In  the  event  that  any  of  these 
projects  is  discontinued,  and  sufficient  funds  are  available,  the 
Division  may  hire  an  additional  staff  person  to  assist  in  the  operation 
of  the  program  and  fund  the  position  from  monies  made  available 
from  the  discontinuation  of  projects.  Contingent  upon  the  further 
availability  of  resources,  the  Division  shall  solicit  applications  from 
additional  projects  and  recommend  to  the  Commission  for  Health 
Services  projects  for  funding  with  monies  made  available  from  the 
discontinuation  of  projects.  The  Commission  for  Health  Services  shall 
make  the  final  determination  of  any  new  projects  to  be  funded. 

(c)  The  Commission  for  Health  Services  shall  be  responsible  for 
monitoring  the  Division's  administration  of  the  Adolescent  Pregnancy 
Prevention  Program.  The  Division  shall  implement  the  following 
changes  in  the  management  and  funding  of  the  Adolescent  Pregnancy 
Prevention  Program: 

(1)    Applications.         Any     local     agency     or     organization     or 

combination  of  agencies  and  organizations  may  apply  to  the 

i  .  Division  of  Health   Services  for  an  allocation  of  money  to 

operate  a  project  aimed  at  preventing  adolescent  pregnancy. 
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The  application  shall  contain  an  analysis  of  the  adolescent 
pregnancy  and  related  problems  in  the  locality  the  project 
would  serve,  and  a  description  of  how  the  project  would 
attempt,  over  a  period  of  at  least  five  years,  to  prevent  the 
problems.  The  application  shall  state  how  much  money  is 
needed  to  operate  the  project  and  how  the  money  shall  be 
spent.  The  Division  shall  conduct  annually  a  proposal- 
writing  session  that  shall  be  attended  by  a  representative  of 
any  project  that  wishes  to  apply  for  funding;  that  session 
shall  define  the  criteria  for  accountability  and  evaluation  that 
the  Division  requires  of  projects.  That  session  shall  also 
provide  information  about  additional  funding  sources  to 
which  projects  might  turn  to  satisfy  the  matching 
requirements  of  subdivision  5  of  this  section. 

(2)  Minimum  Standards:  First  Year.  The  Division  shall  apply 
the  following  minimum  standards  to  projects  applying  for 
first  year  funding  : 

a.  Each  project  shall  have  a  plan  of  action  that  extends  for 
at  least  five  years  for  prevention  of  adolescent  pregnancy. 

b.  Each  project  shall  have  realistic,  specific,  and 
measurable  goals  and  objectives  for  the  prevention  of 
adolescent  pregnancy. 

c.  Each  project,  before  submitting  its  proposal,  shall  send  a 
representative  to  the  proposal-writing  session  held  by  the 
Division. 

(3)  Minimum  Standards:  Succeeding  Years.  The  Division  shall 
apply  the  following  minimum  standards  to  projects  applying 
for  second  and  succeeding  years"  funding: 

a.  Each  project  shall  have  a  Board  of  Advisors  composed  of 
members  from  outside  the  sponsoring  agency  of  the 
project.  The  Board  of  Advisors  shall  include 
representatives  from  at  least  four  of  the  following:  media, 
government,  charitable  organizations,  private  business, 
medical  institutions.  The  Boards  of  Advisors  shall  meet 
monthly  and  are  responsible  for  project  evaluations  and 
reports . 

b.  Each  project  shall  promptly  comply  with  reporting  and 
evaluation  requirements  of  the  Division. 

c.  Each  project  shall  define  and  maintain  cooperative  ties 
with  other  community  institutions. 

d.  Each  project  shall  demonstrate  its  ability  to  attract 
financial  support  from  sources  other  than  the  State, 
including  sources  in  the  local  communit}'. 
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(4)  Criteria  for  Selection.  For  first-year  funding,  the  Division 
shall  choose  from  among  the  applicants  that  meet  the 
minimum  standards  in  subdivision  (2)  of  this  subsection  the 
best  selection  of  projects  according  to  the  following  criteria: 

•  a.    Qualifications  of  staff. 

b.  Appropriateness  of  the  project  to  adolescent  pregnancy 
prevention, 

c.  Appropriateness  of  the  project  to  the  locality,     . 

d.  Degree  of  need  of  the  locality,  and  ...q  •  •  , 

e.  Other  appropriate  criteria. 

The  Division  shall  make  its  recommendations  for  funding  to 
the  Commission  for  Health  Services.  The  Commission  shall 
make  the  final  determination  of  which  projects  are  to  be 
funded  and  shall  be  advised  in  this  decision  by  a  panel  that 
shall  include  experts  in  fields  related  to  adolescent 
pregnancy.  The      Commission      shall      consider      the 

recommendations  of  the  Division  but  shall  not  be  bound  by 
them.  The  Commission  shall  notify  the  projects  that  are  to 
be  funded  by  June  1  of  each  year. 

(5)  Schedule  of  Funding.  If  the  Commission,  upon  consultation 
with  the  Division,  finds  that  a  project  it  has  chosen  for  first- 
year  funding  continues  to  meet  the  minimum  standards  of 
subdivisions  (2)  and  (3)  of  this  subsection,  the  Division  shall 
continue  to  fund  that  project's  demonstrated  needs,  to  the 
extent  of  available  money,  for  five  years  according  to  the 
following  schedule: 

a.  Eighty  percent  (80%)  of  the  project's  annual  budget  in 
the  first  year, 

b.  Seventy  percent  (70%)  in  the  second  year, 

c.  Sixty  percent  (60%)  in  the  third  year, 

d.  Fifty  percent  (50%)  in  the  fourth  year,  and 

e.  Forty  percent  (40%)  in  the  fifth  year. 

The  portion  of  a  project's  budget  that  must  come  from 
sources  other  than  State  funds  may  be  provided  as  in-kind 
contributions  as  well  as  cash. 

(6)  Five-Year  Limit  on  Funding.  No  project  shall  receive  State 
funding  if  it  has  previously  received  State  funding  for  five 
full  years.  Provided  that  any  project  that  has  received  State 
funding  before  July  1,  1990,  will  be  eligible  for 
consideration  for  five  years'  State  support,  according  to  the 
schedule.  The  Commission  may  fund  any  such  project  that 
meets  the  minimum  standards  if  it  determines,  after 
considering  the  experience  and   impact  of  the  project  and 


1238 


Session  Laws-  1989  CHAPTER  500 

measuring  its  application  against  those  of  otlier  applicants, 
that  it  should  be  funded.  ,  ,       ,       . 

Requested    by:  Senator    Walker,    Representatives    Duncan,    L. 

Etheridge 

TRANSFERS  OF  CERTAIN  FUNDS  AUTHORIZED 

Sec.  92.  In  order  to  assure  maximum  utilization  of  funds  in 
county  departments  of  social  services,  county  or  district  health 
agencies,  and  area  mental  health,  mental  retardation,  and  substance 
abuse  authorities,  the  Director  of  the  Budget  is  authorized  to  transfer 
excess  funds  appropriated  to  a  specific  service  or  program  or  fund, 
whether  specified  in  a  block  grant  plan  or  General  Fund 
appropriation,  into  another  service  or  program  or  fund  for  local 
services  within  the  budget  of  the  respective  State  agency. 

The  Office  of  State  Budget  and  Management  shall  report 
quarterly  to  the  Joint  Legislative  Commission  on  Governmental 
Operations  on  each  transfer  authorized  by  this  section. 

Requested  by:  Senator  Walker 

BUDGET     REQUIRED     TO     INCLUDE     STATE     COST     OF 

LOCAL  PROGRAMS 

Sec.  93.     G.S.  143-10.1  reads  as  rewritten: 
"  §  143-10.1 .  Budget  required  to  include  Stale  cost  of  local  programs. 

Xh%-  Effective  July  1,  1989,  the  Office  of  State  Budget  and 
Management  and  the  Director,  with  the  advice  of  the  Commission 
shall  prepare  the  State  budget  in  a  format  that  adequately  and  fairly 
reflects  the  State  budget  in  a  format  that  adequately  and  fairly  reflects 
costs  for  the  State's  share  of  locally  operated  programs  established  by 
statute  or — State — appropriation. — These  continuation — costs — steU — be 
computed  using  the  same  budget  preparation  guidelines  and  rules 
prepared  by  the  Office  of  State  Budget  and  Management  for  use  in 
State  agency  and  institution  budgets.  Furthermore,  in  the  projections 
for  expansion  costs  related  to  employee  compensation,  the  budget  shall 
include  the  expansion  costs  necessary  to  cover  the  State's  share  of 
salary  and  salary-related  items  for  employees  in  locally  operated 
State-funded  programs.  Local  governments  or  organizations  spending 
State  funds  to  operate  local  programs  shall  provide  necessary 
information  to  the  Office  of  State  Budget  and  Management  to  establish 
the  necessary  continuation  and  these  expansion  costs." 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

CAREGIVER  SUPPORT 

Sec.  94.  (a)  Of  the  funds  appropriated  to  the  Division  of 
Aging,  Department  of  Human  Resources,  by  Section  5  of  this  act  for 
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the  1989-91  fiscal  bienniiim,  the  sum  of  one  million  eight  thousand 
dollars  ($1,008,000)  for  the  1989-90  fiscal  year  and  the  sum  of  one 
million  eight  thousand  dollars  ($1,008,000)  for  the  1990-91  fiscal 
year  shall  be  used  for  services  that  support  family  caregivers  of  elderly 
persons  with  functional  disabilities,  whether  physical  or  mental,  who 
want  to  stay  in  their  homes  rather  than  be  institutionalized  but  who 
need  assistance  with  the  activities  of  daily  living  in  order  to  remain  at 
home.  The  services  that  may  be  purchased  from  funds  received  under 
this  section  include: 

(1)  Respite  Care; 

(2)  Adult  Day  Care;  '  "-  ^- 

(3)  Stipends    and    other    related    costs    for    senior   companions, 
modeled  after  the  federal  Senior  Companion  Program;  and 

(4)  Other  related  services  that  meet  needs  not  now  adequately 
addressed    by    the    services    described    in    subsections    (1)' 
through  (3)  of  this  subsection. 

(b)  The  Division  of  Aging  shall  expend  funds  for  these  services 
according  to  the  population  of  persons  70  years  of  age  or  more  in 
each  region.  The  Division  of  Aging  shall  use  a  maximum  of  ninety- 
five  percent  (95%)  of  the  funds  it  receives  under  this  section  for  the 
services  described  in  subdivisions  (1)  through  (4)  of  subsection  (a)  of 
this  section  and  may  only  use  a  maximum  of  five  percent  (5%)  for 
technical  assistance  as  described  in  subsection  (c)  of  this  section.  The 
Division  of  Aging  shall  choose  providers  in  accordance  with 
procedures  under  the  Older  Americans  Act.  Funds  allocated  by  the 
Division  pursuant  to  this  section  shall  be  allocated  by  October  1  of 
each  fiscal  year. 

(c)  The  Division  of  Aging  may  contract  for  technical  assistance. 
The  technical  assistance  shall  include  training  assistance,  coordination 
of  various  service  delivery  and  funding  sources,  and  ideas  for 
innovative  ways  to  build  a  lasting  system  of  services  for  family 
caregivers. 

Requested  by:  Senator  Walker.  Representatives  Duncan.  L.  Etheridge 
-—AGING  FEDERAL  MATCHING  FUNDS 

Sec.  95.  Effective  July  1.  1989.  the  Division  of  Aging. 
Department  of  Human  Resources,  may  use  funds  appropriated  in 
Section  3  of  this  act  to  provide  the  State  matching  requirement 
necessary  to  draw  down  federal  money  available  through  the  new  title 
III-D  of  the  Older  Americans  Act  for  in-home  services  for  the  frail 
elderly,  including  those  with  Alzheimer's  Disease. 

Requested  by:     Representative  Wisei"  ■-'       ' 
RESPITE  CARE  PROGRAM  REWRITING  .  :  ^    : 
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Sec.  96.     (a)     Part    14C  of  Article  3  of  Chapter   143B  of  the 
General  Statutes  reads  as  rewritten: 

"Part  14C.  Respite  Care  Program. 

"§  143B-18I .  10.  Respite  care  program  established;  eligibility;  services; 
administration;  payment  rates. 

(a)  A  respite  care  program  is  established  to  provide  needy  needed 
relief  to  caregivers  of  patients  impaired  adults  who  cannot  be  left  alone 
because  of  mental  or  physical  problems  and  whose  incomes  preclude 
coverage  under  North  Carolina  s  Medicaid  eligibility  standards. 

(b)  Those  eligible  for  respite  care  under  the  program  established  by 
this  section  are  limited  to  those  unpaid  primary  caregivers  who  are 
caring  for  patients  people  60  years  of  age  or  older  and  their  spouses, 
who  require  constant  supervision  and  who  cannot  be  left  alone  either 
•(i)  because  of  memory  impairment  impairment,  or  other  problems  that 
make — them — subject — to — wandering. — of — make — them — dangerous — t© 
themselves — of — others, — 04: — (ii^ — because — of-  physical  immobility, 
regardless  of  etiology ,  or  other  problems  that  renders  them  unsafe 
alone. 

(c)  Respite  care  services  provided  by  the  programs  established  by 
this  section  shall  may  include: 

-(J^ — Attendance  and  companion  services  for  the  patient  in  order 
to  provide  released  time  to  the  caregiver: 

42) — Personal  care  services,  including  meal  preparation ,  to  the 
patient  of  the  caregiver: 

4^) — Patient  assessment  and  care  planning  for  the  patient  of  the 
caregiver; 

-(4) — Counseling  and  training  in  the  caregiving  role,  including 
coping  mechanisms  and  behavior  modification  techniques: 

-(5) — Counseling  in  accessing  available  local,  regional;  and  State 
services: 

-(6) — Adult  Day  Care  where  cost  effective:  and 

■P) — Temporarily  institutionalizing  the  patient  of  the  caregivers  to 
provide  the  caregiver  total  respite. — when — the  mental  or 
physical  stress  on  the  caregiver  necessitates  this  respite.  This 
institutionalization  may  last  for  no  more  than  a  total  of  30 
days  per  year  per  patient.  Program  funds  may  provide  no 
more  than  the  current  domiciliary  care  reimbursement  rate 
fof: — tW« — institutionalization. — Tlie — services — described — by 
subdivisions — (I)  through — (5)  of  this  subsection  shall — be 
limited  to  a  maximum  of  20  hours  of  service  per  month  per 
•  '  caretaker.  Duration  of  the  service  period  shall  be  unlimited 
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-  iof — as — long    as — the    caretaker   continues — to   qualify'   as — a 

caretaker  as  defined  by  subsection  (b)  of  this  section, 

(1)  Counseling  and  training   in  the  caregiving  role,   including 
coping  mechanisms  and  behavior  modification  techniques; 

(2)  Counseling  and  accessing  available  local,  regional,  and  State 
services; 

(3)  Support  group  development  and  facilitation; 

(4)  Assessment    and    care    planning    for    the    patient    of    the 
caregiver; 

(5)  Attendance  and  companion  services  for  the  patient  in  order 
to  provide  release  time  to  the  caregiver; 

(6)  Personal  care  services,  including  meal  preparation,  for  the 
patient  of  the  caregiver; 

(7)  Temporarily  placing  the  person  out  of  his  home  to  provide 
the  caregiver  total  respite  when  the  mental  or  physical  stress 
on  the  caregiver  necessitates  this  type  of  respite- 
Attendance  and  companion  service,  personal  care  service,  and 
temporary  placement  of  the  patient  out  of  his  home  is  limited  to  a 
maximum  of  48  hours  of  service  per  month  or  576  hours  of  service 
per  year  per  primary  caregiver.  Program  funds  may  provide  no  more 
than  the  current  domiciliary  home  reimbursement  rate  for  out  of  home 
placement.  An  out  of  home  placement  is  defined  as  placement  in  a 
hospital,  shilled  or  intermediate  nursing  facility,  domiciliary  home, 
adult  day  health  center,  or  aduh  day  care  center.  Duration  of  the 
service  period  may  extend  beyond  a  year. 

(d)  The  respite  care  program  established  by  this  section  shall  be 
administered  by  the  Council  of  Government  in  each  region,  which 
shall  contract  for  service  provision  with  an  existing  agency  to  be 
chosen  by  the  same  process  as  used  for  federal  contracting.  The 
Council  in  each  region  shall  choose  the  respite  care  service  provider 
on  the  basis  of  a  competitive  bidding  process  open  to  all  existing 
respite  care  service  providers. — Criteria  for  selection  shall  include 
documented  capacit)^  to  provide  care,  adequacy  of  quality  assurance. 
training^ — supervision, — abuse  prevention  and  complaint  mechanisms 
proposed  by  the  provider,  and  lowest  cost,  by  the  Division  of  Aging 
consistent  with  the  policies  and  procedures  of  the  Older  Americans 
Act.  The  programs  shall  be  coordinated  with  other  appropriate 
Divisions  in  the  Department  of  Human  Resources,  and  with  agencies 
and  organizations  concerned  with  the  delivery  of  services  to  frail  older 
adults  and  their  unpaid  caregivers.  The  Division  shall  choose  respite 
care  provider  agencies  in  accordance  with  procedures  outlined  under 
the  Older  Americans  Act  and  shall  include  the  following  criteria: 
documented  capacity  to  provide  care,  adequacy  of  quality  assurance, 
training,  supervision,  abuse  prevention,  complaint  mechanisms,  and 
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cost.  All  funds  allocated  by  the  Division  pursuant  to  this  section  shall 
be  allocated  on  the  same  basis  as  funding  under  the  Older  Americans 
Act. 

(e)  Eligibilit)'  for  initial  and  continued  receipt  of  services  shall  be 
determined  by  review  of  application  forms  submitted  to  the  Division  of 
Aging.  Department  of  Human  Resources.  Funding  for  the  Division  of 
Aging  to  administer  this  program  shall  not  exceed  the  percentage 
allowed  for  administration  as  provided  in  the  Older  Americans  Act  but 
shall  not  be  less  than  that  budgeted  for  administration  in  fiscal  year 
1988-89. 

(f)  Caregivers  Unless  prohibited  by  federal  law,  caregivers 
receiving  respite  care  services  through  the  program  established  by 
this  section  shall  pay  for  some  of  the  services  on  a  sliding  scale 
depending  on  their  ability  to  pay.  but  not  less  than  twenty  percent 
(20%)  of  the  cost  of  these  services  pay.  The  Division  of  Aging, 
Department  of  Human  Resources  in  consultation  with  the  Councils  of 
Governments  in  each  region,  shall  specify  rates  of  payment  for  the 
services." 

(b)  Section  101  of  Chapter  738  of  the  1987  Session  Laws,  and 
Section  130  of  Chapter  1086  of  the  1987  Session  Laws.  Regular 
Session  1988,  are  repealed. 

Requested  by:  Senator  Walker.  Representatives  Duncan.  L.  Etheridge 
IN-HOME  AGING  SERVICES 

Sec.  97.  Of  the  funds  appropriated  to  the  Division  of  Aging, 
Department  of  Human  Resources,  by  Section  5  of  this  act  for  the 
1989-91  fiscal  biennium.  the  sum  of  seven  hundred  twenty  thousand 
dollars  ($720,000)  for  the  1989-90  fiscal  year  and  the  sum  of  seven 
hundred  twenty  thousand  dollars  ($720,000)  for  the  1990-91  fiscal 
year  shall  be  used  to  provide  funds  for  additional  in-home  aide 
services  that  enable  the  frail  elderly  to  remain  in  their  homes  and 
avoid  institutionalization. 

The  Division  shall  administer  the  in-home  aide  services  and 
activities  funded  by  this  section.  The  Division  of  Aging  shall  choose 
in-home  service  providers  in  accordance  with  procedures  under  the 
Older  Americans  Act  and  shall  include  the  following  criteria: 
documented  capacity  to  provide  care,  adequacy  of  quality  assurance, 
training,  supervision,  abuse  prevention  complaint  mechanisms,  and 
costs.  All  funds  allocated  by  the  Division  pursuant  to  this  section 
shall  be  allocated  by  October  I  of  each  fiscal  year  on  the  same  basis 
as  funding  under  the  Older  Americans  Act. 

Requested  by:  Senator  Walker.  Representatives  Duncan.  L.  Etheridge 
SEPTAGE  MANAGEMENT  FEES 
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Sec.  98.  Receipts  collected  by  the  Department  of  Human 
Resources  pursuant  to  G.S.  130A-291.1  are  appropriated  to  the 
Department  of  Human  Resources  to  establish  and  operate  the  North 
Carolina  Septage  Management  Program.    .         - 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

DAY  CARE  FUNDS  MATCH  REQUIREMENT 

Sec.  99.  No  local  matching  funds  may  be  required  by  the 
Department  of  Human  Resources  as  a  condition  of  any  locality's 
receiving  any  State  day  care  funds  appropriated  by  this  act  unless 
federal  law  requires  such  a  match. 

Requested  by:    Senator  Walker.  Representatives  Duncan,  L.  Etheridge 

DAY  CARE 

Sec.  100.  The  Department  of  Human  Resources  shall  distribute 
the  funds  appropriated  and  otherwise  available  to  it  for  the  purchase  of 
slots  in  day  care  for  minor  children  of  needy  families  so  as  to  serve 
the  greatest  number  of  children  possible. 

Requested  by:    Senator  Walker.  Representatives  Duncan.  L.  Etheridge 

DAY  CARE  RATES 

Sec.  101.  (a)  Rules  for  the  monthly  schedule  of  payments  for 
the  purchase  of  day  care  services  for  low  income  children  shall  be 
established  by  the  Social  Services  Commission  pursuant  to  G.S.  143B- 
153(8)a..  in  accordance  with  the  following  requirements: 

(1)  For  facilities  in  which  fewer  than  fifty  percent  (50%)  of  the 
enrollees  are  subsidized  by  State  or  federal  funds,  the  State 
shall  continue  to  pay  the  same  fee  paid  by  private  paying 
parents  for  a  child  in  the  same  age  group  in  the  same 
facility. 

(2)  Facilities  in  which  fifty  percent  (50%)  or  more  of  the 
enrollees  are  subsidized  by  State  or  federal  funds  may 
choose  annually  one  of  the  following  payment  options: 

a.  The  facility's  payment  rate  for  fiscal  year  1985-86:  or 

b.  The  county  market  rate,  as  calculated  annually  by  the 
Department  of  Human  Resources'  Office  of  Child  Day 
Care  Services.  A  market  rate  shall  be  calculated  for 
each  county  and  for  each  age  group  of  enrollees,  and 

.      .  shall    be    the    county   average   of  all    fees    charged    to 

unsubsidized  private  paying  parents  for  each  age  group 
of  enrollees.    Effective  July  1.  1987.  and  thereafter,  the 
county  market  rates  shall  be  calculated  from  facility  fee 
,    .  schedules   collected   by   the   Office   of  Child   Day   Care 

Services  during  its  annual  inspection  visits. 
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(b)  Facilities  licensed  pursuant  to  Article  7  of  Chapter  1 10  of  the 
General  Statutes  may  participate  in  the  program  that  provides  for  the 
purchase  of  slots  in  day  care  facilities,  for  minor  children  of  needy 
families.  No  separate  licensing  requirements  may  be  used  to  select 
facilities  to  participate. 

Day  care  plans  from  which  the  State  purchases  day  care  services 
shall  meet  the  standards  established  by  the  Child  Day  Care 
Commission  pursuant  to  G.S.  110-101  and  G.S.  110-105.1.  Until  it 
can  demonstrate  that  it  meets  the  standards  adopted  by  the  Child  Day 
Care  Commission,  a  day  care  plan  from  which  the  State  purchases  day 
care  services  for  minor  children  of  needy  families  shall  meet  all 
certification  standards  adopted  by  the  Department  of  Human 
Resources'  Office  of  Child  Day  Care  Services.  The  fee  for  the 
purchase  of  care  from  a  day  care  plan  is  one  hundred  fifty  dollars 
($150.00)  per  month.  The  fee  for  the  purchase  of  care  from  individual 
Child  Caring  Providers  is  one  hundred  dollars  ($100.00)  per  month. 

(c)  Providers  whose  programs  exceed  licensing  standards  may 
modify  their  programs  to  standards  consistent  with  licensing  standards. 

(d)  Any  savings  that  result  by  reason  of  this  schedule  shall  be 
used  by  the  Department  to  provide  for  payment  of  the  costs  of 
necessary  day  care  for  more  minor  children  of  needy  families. 

(e)  County  departments  of  social  services  shall  continue  to 
negotiate  with  day  care  providers  for  day  care  services  below  those 
rates  prescribed  by  subsection  (a)  of  this  section.  County  departments 
are  directed  to  purchase  day  care  services  so  as  to  serve  the  greatest 
number  of  children  possible  with  existing  resources. 

Requested  by:    Senator  Walker,  Representatives  Duncan.  L.  Ether idge 

DAY  CARE  ALLOCATION  FORMULA 

Sec.  102.  (a)  To  simplify  current  day  care  allocation 
methodology  and  more  equitably  distribute  State  day  care  funds,  the 
Department  of  Human  Resources  shall  apply  the  following  allocation 
formula  to  all  noncategorical  federal  and  State  day  care  funds  used  to 
pay  the  costs  of  necessary  day  care  for  minor  children  of  needy 
families: 

(1)  Fifty  percent  (50%)  of  budgeted  funds  shall  be  distributed 
according  to  the  county's  population;  and 

(2)  Fifty  percent  (50%)  of  budgeted  funds  shall  be  distributed 
based  upon  the  county's  poverty  rate  as  a  percentage  of  the 
sum  total  of  all  North  Carolina's  county  poverty  rates. 

(b)  Counties  whose  allocation,  if  based  on  previously  used 
formulas,  exceeds  the  allocation  produced  by  the  formula  prescribed 
by  this  section  may  not  have  their  allocations  reduced  in  either  fiscal 
year    1989-90  or  fiscal  year    1990-91    to  the  level  that  results  from 
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application  of  the  new  formula.  Counties  whose  allocation,  if  based 
on  previously  used  formulas,  is  less  than  the  allocation  produced  by 
the  formula  prescribed  by  this  section  shall  continue  to  receive  the 
proportional  share  of  those  funds  that  they  received  pursuant  to 
appropriations  for  this  purpose  by  the  1985  General  Assembly. 

Requested  by:     Representatives  Duncan.  L.  Etheridge  '^  •'^ 

—-NO  EYE  CLINICS  IN  CERTAIN  COUNTIES 

Sec.  103.  No  funds  may  be  expended  by  the  Division  of 
Services  for  the  Blind.  Department  of  Human  Resources,  to  hold  eye 
clinics  in  any  county  in  which  an  optometrist  or  ophthalmologist  is 
willing  to  perform  the  services  that  would  otherwise  be  performed  by 
the  clinic. 

Requested  by:    Senator  Walker.  Representatives  Duncan,  L.  Etheridge 

DHR  EMPLOYEES  AS  IN-KIND  MATCH 

Sec.  104.  Notwithstanding  the  limitations  of  Chapter  634  of  the 
1987  Session  Laws,  the  Secretary  of  the  Department  of  Human 
Resources  may  assign  employees  of  the  Office  of  Health  Resources, 
Division  of  Facility  Services.  Department  of  Human  Resources,  to 
serve  as  in-kind  match  to  nonprofit  corporations  working  to  establish 
health  care  cost  containment  strategies. 

Requested    by:  Senator    Walker.    Representatives    Duncan,    L. 

Etheridge 

NON-MEDICAID  REIMBURSEMENT 

Sec.  105.  Providers  of  medical  services  under  the  various  State 
programs  other  than  Medicaid  offering  medical  care  to  citizens  of  the 
State  shall  be  reimbursed  at  rates  no  more  than  those  under  the  North 
Carolina  Medical  Assistance  Program. 

The  Department  of  Human  Resources  may  reimburse  hospitals  at 
the  full  prospective  per  diem  rates  without  regard  to  the  Medical 
Assistance  Program's  annual  limits  on  hospital  days.  When  the 
Medical  Assistance  Program's  per  diem  rates  for  inpatient  services  and 
its  interim  rates  for  outpatient  services  are  used  to  reimburse  providers 
in  non-Medicaid  medical  service  programs,  retroactive  adjustments  to 
claims  already  paid  shall  not  be  required. 

Maximum    net    family    annual    income    eligibility   standards    for 
services   in   these  programs   with   the  exception   of  Migrant  Health, 
School  Health,  and  Home  Health  shall  be  as  follows: 
Family  Medical  Eye  '         AlT 

Size         Kidney         Care  Adults  Rehabilitation  Other 

1  $  6.400  $4,860  $  8.364  $4,200 

2  8,000  5.940  10.944  5.300 
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3 

9.600 

6,204 

13,500 

6,400 

4 

11,000 

7,284 

16,092 

7,500 

5 

12,000 

7,824 

18,648 

7,900 

6 

12,800 

8,220 

21,228 

8.300 

7 

13,600 

8,772 

21,708 

8,800 

8 

14,400 

9,312 

22,220 

9,300 

The  eligibility  level  each  fiscal  year  for  outpatient  services  for  all 
clients  and  for  inpatient  services  for  children  under  the  age  of  five  in 
the  Children's  Special  Health  Services  Program  shall  be  one  hundred 
percent  (100%)  of  the  federal  poverty  guidelines  as  revised  annually 
by  the  United  States  Department  of  Health  and  Human  Services,  in 
effect  on  July  I,  of  each  fiscal  year.  The  eligibility  level  for  children 
in  the  Medical  Eye  Care  Program  in  the  Division  of  Services  for  the 
Blind  shall  be  the  same  as  that  for  children  in  the  Children's  Special 
Health  Services  Program. 

Requested  by:    Representatives  Duncan,  L.  Etheridge 
--—OPERATIONAL    AUDIT    ON    SCHOOLS    AND    PROGRAMS 
FOR  THE  DEAF  AND  HEARING  IMPAIRED 

Sec.  106.  The  Office  of  State  Auditor  shall  perform  an 
operational  audit  for  the  1989-90  fiscal  year  or  may  contract  within 
funds  available  for  such  an  audit  to  address  the  following  issues: 

(1)  The  determination  of  whether  the  Department  of  Education 
or  the  Department  of  Human  Resources  provides  the  best 
and  least  restrictive  setting  for  the  education  of  deaf  and 
hearing  impaired  children,  both  in  the  satellite  preschool 
program  and  in  the  residential  day  program  being  operated 
by  the  Division  of  Services  for  the  Deaf  and  Hearing 
Impaired:  and 

(2)  The  feasibility  of  consolidating  the  three  schools  for  the  deaf 
and  the  identification  of  the  projected  long-term  cost  savings 
to  be  realized  by  such  a  consolidation. 

The  State  Auditor" s  Office  shall  supply  the  operational  audit  to  the 
Joint  Legislative  Commission  on  Governmental  Operations  by  May 
1990  and  to  the  1989  General  Assembly.  Regular  Session  1990. 

PART  XVII. DEPARTMENT  OF  AGRICULTURE 

Requested  by:     Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 

Redwine 

STATE  FARM  OPERATIONS  CHANGES 

Sec.  107.  (a)  Article  IB  of  Chapter  106  of  the  General  Statutes 
is  repealed. 

(b)    G.S.  120-123(19)  is  repealed. 
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(c)  Part  3  of  Article  1  of  Chapter  106  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read:  * 

"§  106-22. 1.  Stale  farms. 

State-owned  farmland,  including  timberland.  allocated  to  the 
Department  of  Agriculture  for  the  State  Farm  Program,  shall  be 
managed  by  the  Department  for  research,  teaching,  and  demonstration 
in  agriculture,  forestry,  and  aquaculture.  Research  projects  on  the 
State  farms  shall  be  approved  by  the  Department.  The  Department 
may  sell  surplus  commodities  produced  on  the  farms." 

Requested  by:  Senator  R.L.  Martin 

DROUGHT  EMERGENCY  RESERVE  REALLOCATION 

Sec.  108.  (a)  Of  the  funds  appropriated  to  the  Department  of 
Agriculture  and  allocated  to  the  Drought  Emergency  Reserve  in 
Section  155.1  of  Chapter  1086  of  the  1987  Session  Laws,  nine 
hundred  fifty  thousand  eight  hundred  dollars  ($950,800)  shall  be 
reallocated  to  the  Department  of  Agriculture  to  be  used  to  complete 
construction  of  the  new  Raleigh  Farmers  Market. 

(b)    This  section  shall  become  effective  June  30,  1989. 

Requested  by:     Senator  Daughtry  • -^ 

ABOLISH  AGRICULTURAL  FINANCE  AUTHORITY 

Sec.  109.  (a)  The  funds  remaining  in  the  Reserve  for  Farm 
Loans  of  the  North  Carolina  Agricultural  Finance  Authority  shall 
revert  to  the  General  Fund  on  June  30.  1990. 

(b)  The  title  of  all  fixed  assets  of  the  Authority,  including  any 
office  equipment  and  supplies,  shall  be  transferred  to  the  Department 
of  Agriculture.  The  Authority  shall  complete  such  transfer  no  later 
than  June  30.  1990. 

(c)  The  State  Treasurer  shall  assume  all  the  duties  and  rights  of 
the  Authority  pursuant  to  the  provisions  of  Chapter  122D  of  the 
General  Statutes,  specifically  those  under  G.S.  122D-6  regarding  the 
repayment  of  agricultural  loans  and  any  other  outstanding  obligations 
due  to  the  Authority,  as  if  that  Chapter  had  not  been  repealed. 

(d)  The  North  Carolina  Agricultural  Finance  Authority  is 
abolished. 

(e)  Chapter  122D  of  the  General  Statutes  is  repealed.  '  ' 

(f)  G.S.  53-234(6)  reads  as  rewritten: 

"(6)    'Exempt  person  or  organization"  means:  '  "'   ■■;■. 

(a)  Any  lender  authorized  to  engage  in  business  as  a 
bank,  a  farm  credit  system,  life  insurance  company, 
savings  institution,  or  credit  union,  under  the  laws  of 
the  United  States  or  the  State  of  North  Carolina  and 
subsidiaries    and    affiliates    of    such    lenders,    which 
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subsidiaries  and  affiliates  are  subject  to  the  general 
supervision  or  regulation  of  the  lender  or  subject  to 
audit  or  examination  by  a  regulatory  body  or  agency  of 
the  United  States  or  the  State  of  North  Carolina;  the 
entities  listed  in  this  sub-subdivision,  and  their  officers 
and  employees,  are  not  subject  to  any  of  the  provisions 
of  this  Article:  or 

(b)  Any  licensed  real  estate  agent  or  broker,  who  is 
performing  those  activities  subject  to  the  regulation  of 
the  North  Carolina  Real  Estate  Commission. 
Notwithstanding  the  above,  an  exempt  person  does  not 
include  a  real  estate  agent  or  broker  who  receives 
direct  compensation  or  income  in  connection  with  the 
placement  of  a  mortgage  loan:  or 

(c)  Any  person  who.  as  seller,  receives  in  one  calendar 
year  no  more  than  ten  mortgages,  deeds  of  trust,  or 
other  security  instruments  on  real  estate  as  security  for 
a  purchase  money  obligation:  or 

(d)  The  North  Carolina  Housing  Finance  Agency  as 
established  by  Chapter  122A  of  the  General  Statutes 
and  the  Nc-rtb  rnmiin^  ^jTrirnltin-Rl  Finance  Authority' 
ac  established  by  Chiptcr  122D  of  the  Gener^tl 
Statutes:  Statutes;  or 

(e)  Any  agency  of  the  federal  government  or  any  state  or 
municipal  government  granting  first  mortgage  loans 
under  specific  authority  of  the  laws  of  any  state  or  the 
United  States." 

(g)    G.S.  120-123(47)  is  repealed.  rr     • 

(h)    Subsections  (a)  and  (b)  of  this  section  shall  become  effective 

June  30,    1990.     The  remaining  subsections  shall  become  effective 

July  1,  1990. 

PART  XVIII.— -DEPARTMENT  OF  COMMERCE 

Requested  by:     Senator  Martin  of  Pitt,  Representatives  B.  Ethridge, 

Redwine 

-—RURAL  ECONOMIC  DEVELOPMENT  CENTER 

Sec.  110.  (a)  Of  the  funds  appropriated  to  the  Department  of 
Commerce  in  Section  5  of  this  act.  the  sum  of  two  million  dollars 
($2  000  000)  for  fiscal  year  1989-90  and  the  sum  of  two  million 
dollars  ($2,000,000)  for  fiscal  year  1990-91  shall  be  used  for  a  grant- 
in-aid  to  the  Rural  Economic  Development  Center.  Inc..  for  the 
administrative  costs  of  the  Center  and  for  its  pilot  P>-oJects^nd 
research.    No  more  than  five  hundred  thousand  dollars  ($500,000)  ot 
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the   funds   appropriated   for   each    fiscal   year   may   be   used   for   the 
administrative  costs  of  the  Rural  Economic  Development  Center.  Inc. 

(b)  Beginning  October  1.  1989.  the  Rural  Economic 
Development  Center.  Inc..  shall  provide  quarterly  reports  on  the 
Center's  pilot  projects  and  research  program  to  the  Chairmen  of  the 
House  Appropriations  Committees  on  Natural  and  Economic 
Resources,  the  Chairman  of  the  Senate  Appropriations  Committee  on 
Natural  and  Ecomonic  Resources.  The  Joint  Legislative  Commission 
on  Governmental  Operations,  and  the  Fiscal  Research  Division  not 
less  than  48  hours  prior  to  the  beginning  of  the  Commission's  full 
meeting.  These  reports  shall  include  information  of  the  activities  and 
accomplishments  during  the  past  fiscal  year,  itemized  expenditures 
during  the  past  fiscal  year,  sources  of  funding  for  the  past  and 
prospective  fiscal  years,  and  planned  activities  and  planned 
expenditures  for  at  least  the  next  fiscal  year. 

(c)  The  Rural  Economic  Development  Center,  Inc.,  shall 
provide  a  report  containing  detailed  budget,  personnel,  and  salary 
information  to  the  Office  of  State  Budget  and  Management  in  the  same 
manner  as  State  departments  and  agencies  in  preparation  for  biennium 
budget  requests. 

Requested  by:     Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 
Redwine 

FUNDS  FOR  THE  EMPLOYMENT  SECURITY  COMMISSION 

Sec.  111.  (a)  There  is  appropriated  from  the  Worker  Training 
Trust  Fund  to  the  Employment  Security  Commission  of  North 
Carolina  the  sum  of  four  million  five  hundred  thirty-seven  thousand 
seven  hundred  eight  dollars  ($4,537,708)  for  the  1989-90  fiscal  year 
and  the  sum  of  four  million  five  hundred  thirty-seven  thousand  seven 
hundred  eight  dollars  ($4,537,708)  for  the  1990-91  fiscal  year  for  the 
operation  of  local  offices  at  the  1986-87  level  of  service. 

(b)  Notwithstanding  G.S.  96-5(c).  there  is  appropriated  from  the 
Special  Employment  Security  Administration  Fund  to  the  Employment 
Security  Commission  of  North  Carolina,  the  sum  of  one  million 
dollars  ($1,000,000)  for  the  1989-90  fiscal  year  and  the  sum  of  one 
million  dollars  ($1,000,000)  for  the  1990-91  fiscal  year  for 
administration  of  the  Veterans  Employment  Program.  Employment 
Services  Program,  and  Unemployment  Insurance  Program. 

(c)  Beginning  October  I.  1989.  the  Employment  Security 
Commission  shall  report  to  the  Appropriations  Committee  on  Natural 
and  Economic  Resources  and  the  Joint  Legislative  Commission  on 
Governmental  Operations  by  the  first  of  each  month,  prior  to  the 
expenditure  of  any  funds  appropriated  by  this  section.  Supplemental 
federal  funds  or  other  additional  funds  receixed  by  the  Employment 
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Security  Commission  for  similar  purposes  shall  be  expended  prior  to 
the  expenditure  of  funds  appropriated  by  this  section. 

Requested  by:    Senator  Barker.  Representatives  B.  Ethridge.  Redwine 
--—TOURISM  PROMOTION  GRANTS 

Sec.  112.  Funds  appropriated  in  Section  5  of  this  act  to  the 
Department  of  Commerce  for  tourism  promotion  grants  shall  be 
allocated  according  to  per  capita  income,  unemploymem,  and 
population  growth  in  an  effort  to  direct  funds  to  counties  most  m  need 
in  terms  of  lowest  per  capita  income,  highest  unemployment,  and 
slowest  population  growth,  in  the  following  manner: 

(1)  Counties  1  through  20  are  each  eligible  to  receive  a 
maximum  gram  of  ten  thousand  dollars  ($10,000)  for  each 
fiscal  year,  provided  these  funds  are  matched  on  the  basis  of 
one  non-State  dollar  for  every  four  State  dollars. 

(2)  Counties  21  through  50  are  each  eligible  to  receive  a 
maximum  grant  of  five  thousand  dollars  ($5,000)  for  two  of 
the  next  three  fiscal  years,  provided  these  funds  are  matched 
on  the  basis  of  one  non-State  dollar  for  every  three  State 

dollars. 
0)  Counties  51  through  100  are  each  eligible  to  receive  a 
maximum  grant  of  five  thousand  dollars  ($5,000)  for 
alternating  fiscal  years,  beginning  with  the  1989-90  fiscal 
year,  provided  these  funds  are  matched  on  the  basis  of  four 
non-State  dollars  for  every  State  dollar. 

Requested  by:     Senator  Martin  of  Pitt.  Representatives  B.  Ethridge. 

Redwine 

MICROELECTRONICS  CENTER  . 

Sec  113.  (a)  Section  74(a)  of  Chapter  830  of  the  1987  Session 
Laws,  as  rewritten  by  Section  36  of  Chapter  1086,  Session  Laws  of 
1987.  reads  as  rewritten: 

'"(a)  Of  the  funds  appropriated  to  the  Office  of  State  Budget  and 
Management  in  Section  5  of  this  act  as  amended,  the  sum  of  twelve 
million  dollars  ($12,000,000)  for  the  1987-88  fiscal  year  and  the  sum 
of  six  million  dollars  ($6,000,000)  for  the  1988-89  fiscal  year  shall  be 
used  for  a  supercomputer  that  is  needed  both  to  keep  North  Carolina  s 
universities  in  the  forefront  of  scholarly  research  and  training  and  to 
maintain  the  momentum  of  the  State's  science-based  economic 
development.  The  funds  shall  be  used  for  capital  equipment 
construction  of  a  building  and  operating  expenses,  and  shall  be  placed 
in  a  non-revert  reserve." 

(b)    The  State  Computer  Commission  and  the  agency,  institution,  or 
organization    it    designates    as    the    manager    for    the    supercomputer 
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project  shall  present  a  written  report  on  the  progress  of  the 
supercomputer  project  to  each  regular  monthly  meeting  of  on  a 
quarterly  basis  to  the  Joint  Legislative  Commission  on  Governmental 
Operations  through  the  years  1988.  1989.  and  1990.  fiscal  year 
1 990-9 1  ■  The  written  reports  shall  be  delivered  to  the  Director  of 
General  Assembly  Fiscal  Research  Division  not  less  than  48  hours 
prior  to  the  beginning  of  the  Commission's  full  meeting.  The  written 
reports  shall  contain  at  least  the  following  information:  the  major 
tasks  accomplished  since  the  last  report:  the  major  tasks  expected  for 
the  project  over  the  t\^'0  calendar  years  after  the  date  of  the  report;  the 
projected  budgets  and  expenditures  of  the  project  over  the  next  two 
calendar  years  after  the  date  of  the  report:  the  major  applications  and 
uses  on  the  supercomputer  in  the  time  since  the  last  report;  and  the 
major  projected  applications  and  uses  on  the  supercomputer  in  the 
next  several  months  that  will  follow  the  report.  The  report  shall 
constitute  a  full  management  and  status  report  on  the  supercomputer 
project.  If  so  requested  by  the  Cochairmen  of  the  Joint  Legislative 
Commission  on  Governmental  Operations,  the  Chairman  of  the  State 
Computer  Commission,  or  his  designee,  shall  present  the  report 
verbally  to  the  meeting  of  Joint  Legislative  Commission  on 
Governmental  Operations. 

(c)  If  the  Office  of  State  Budget  and  Management,  the  State 
Computer  Commission,  or  any  other  State  entity  enters  into  a  contract 
or  other  management  agreement  with  the  Microelectronics  Center  of 
North  Carolina  or  any  other  State  agency.  State  institution,  State 
organization  or  nonprofit  corporation  for  overall  management  of  the 
supercomputer  project  and  expenditure  of  these  funds,  and  further 
specifies  a  board  to  govern  the  project,  or  if  one  is  established 
subsequent  to  the  contract  that  board  shall  consist  of  the  following 
members:  four  members  appointed  by  the  General  Assembly  upon 
recommendation  of  the  Speaker  of  the  House  of  Representatives,  to  be 
selected  from  higher  education  institutions  in  North  Carolina,  major 
corporations  in  North  Carolina,  and  major  research  organizations  in 
North  Carolina,  and  from  among  the  general  public;  four  members 
appointed  by  the  General  Assembly  upon  recommendation  of  the 
President  of  the  Senate,  to  be  selected  from  higher  education 
institutions  in  North  Carolina,  major  corporations  in  North  Carolina, 
and  major  research  organizations  in  North  Carolina  and  from  among 
the  general  public;  four  members  appointed  by  the  Governor,  to  be 
selected  from  higher  education  institutions  in  North  Carolina,  major 
corporations  in  North  Carolina,  and  major  research  organizations  in 
North  Carolina,  and  from  the  general  public:  the  Legislative 
Administrative    Officer    or    his    designee:    and    the    Director    of   the 
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supercomputer     center     after     he     or     she     is     employed     at     the 
supercomputer  center. 

(d)  The  chairman  and  vice-chairman  of  the  board  will  be  elected 
by  the  membership  of  the  board.  No  member  of  the  General 
Assembly  may  serve  on  the  policy  board. 

(e)  Appointments  shall  be  made  no  later  than  30  days  after  the 
execution  of  the  contract  or  management  agreement  between  the 
Computer  Commission  or  the  Office  of  State  Budget  and  Management 
and  the  project  management  organization.  The  appointments  will  be 
for  terms  of  four  years  each. 

Appointments  made  by  the  Governor  can  be  removed  by  the 
Governor,  and  vacancies  in  those  appointments  will  be  filled  by  the 
Governor  to  fill  the  unexpired  term. 

Appointments  by  the  General  Assembly  shall  be  made  in  accordance 
with  G.S.  120-12K  and  vacancies  in  those  appointments  shall  be  filled 
in  accordance  with  G.S.  120-122. 

(0  Among  other  duties,  the  Policy  Board  shall:  (i)  approve  the 
appointment  of  a  Director  and  set  his  or  her  employment  conditions; 
(ii)  approve  the  specifications  of  the  supercomputer  and  the 
recommendation  of  a  successful  bidder  that  will  be  chosen  according 
to  the  procurement  procedures  of  the  Division  of  Purchase  and 
Contract  in  the  Department  of  Administration;  (iii)  formulate  and 
approve  the  budget  and  operating  policies  of  the  supercomputer  center; 
(iv)  approve  the  purposes  of  the  supercomputer  center;  and  (v)  serve 
generally  as  the  governing  board  of  the  supercomputer  center. 

(g)  If  the  organization,  agency,  or  institute  selected  by  the  Office  of 
State  Budget  and  Management  or  the  State  Computer  Commission  as 
manager  of  the  North  Carolina  supercomputer  project  specifies  a 
Technical  Advisory  Council  to  provide  to  the  supercomputer  project, 
among  other  things: 

(1)  Technical  policy  and  operating  procedure  advice, 

(2)  Advice  concerning  use  of  the  supercomputing  facitilities  by 
educational  institutions  and  other  groups  and  individuals, 

(3)  Advice  and  policy  suggestions  concerning  the  structures  and 
operations  of  the  supercomputing  center  and  any  adjunct 
institutes,  conferences,  or  consultative  committees,  and 

(4)  Advice  and  council  to  the  Microelectronics  Center  of  North 
Carolina  or  anyone  it  employs  or  enters  into  contract  with 
related  to  the  operation  of  the  supercomputer  project, 

that  Technical  Advisory  Council  shall  have  an  equal  number  of 
members  appointed  from  (i)  public  sector,  academic,  not-for-profit 
organizations  and  (ii)  for-profit,  prixate  companies  by  the  beginning  of 
the  1990-91  fiscal  year,  at  the  latest.  The  intent  of  the  General 
Assembly  is  for  one-half  of  the  members  of  this  Technical  Advisory 
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Council,  or  any  group  directly  affiliated  with  the  supercomputer 
project  management  group  that  performs  the  functions  of  the  technical 
advisory  council  as  listed  in  this  section,  to  be  current  employees  of 
private  sector,  for-profit  corporations  by  the  beginning  of  the  1990-91 
fiscal  year." 

(b)  It  is  the  intent  of  the  General  Assembly  that  all 
appropriations  to  the  Microelectronics  Center  for  years  after  the 
1990-91  fiscal  year  for  the  Center's  basic  research  program  contain 
the  proviso  that  the  appropriated  funds  are  matched  on  the  basis  of  two 
non-State  dollars  ($2.00)  for  every  three  State  dollars  ($3.00). 

(c)  Beginning  October  1,  1989.  the  Microelectronics  Center 
shall  provide  quarterly  reports  on  the  Supercomputing  Center  and  the 
Microelectronics  Center's  basic  research  program  to  the  Chairmen  of 
the  House  Appropriations  Committees  on  Natural  and  Economic 
Resources,  the  Chairman  of  the  Senate  Appropriations  Committee  on 
Natural  and  Economic  Resources,  the  Joint  Legislative  Commission  on 
Governmental  Operations,  and  the  Fiscal  Research  Division.  These 
reports  shall  include  information  of  the  activities  and  accomplishments 
during  the  past  fiscal  year,  expenditures  itemized  by  line  item  during 
the  past  fiscal  year,  sources  of  funding  for  the  past  and  prospective 
fiscal  years,  and  planned  activities  and  planned  expenditures  for  at 
least  the  next  fiscal  year. 

(d)  The  Microelectronics  Center  shall  provide  a  report 
containing  detailed  budget  information  to  the  Office  of  State  Budget 
and  Management  in  the  same  manner  as  State  departments  and 
agencies  in  preparation  for  biennium  budget  requests.  Specific  salary 
information  will  be  provided  upon  written  request  by  the  Chairmen  of 
the  Joint  Legislative  Commission  on  Governmental  Operations  or  the 
Chairmen  of  the  House  Appropriations  Committees  on  Natural  and 
Economic  Resources  and  the  Chairman  of  the  Senate  Appropriations 
Committee  on  Natural  and  Economic  Resources. 

Requested  by:       Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 

Redwine 

BIOTECHNOLOGY  PRIVATE-SECTOR  RESEARCH 

Sec.  114.  (a)  The  North  Carolina  Biotechnology  Center  may 
recapture  funds  spent  in  support  of  successful  research  efforts  in  the 
nonacademic  private  sector. 

(b)  Beginning  October  1.  1989.  the  North  Carolina 
Biotechnology  Center  shall  provide  quarterly  reports  on  the  Center's 
nonacademic  private-sector  research  and  development  projects  to  the 
Charimen  of  the  House  Appropriations  Committees  on  Natural  and 
Economic  Resources,  the  Chairman  of  the  Senate  Appropriations 
Committee  on  Natural  and  Economic  Resources,  the  Joint  Legislative 
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Commission  on  Governmental  Operations,  and  the  Fiscal  Research 
Division  not  less  than  48  hours  prior  to  the  beginnmg  of  the 
Commission's  full  meeting.  These  reports  shall  include  information 
of  the  activities  and  accomplishments  during  the  past  fiscal  year  the 
annual  audit,  sources  cf  funding  for  the  past  and  prospective  fiscal 
years,  and  planned  activities  and  planned  expenditures  for  at  least  the 

next  fiscal  year.  . 

(c)  The  North  Carolina  Biotechnology  Center  shall  provide  a 
report  containing  detailed  budget,  personnel,  and  salary  information, 
to  the  Office  of  State  Budget  and  Management  in  the  same  manner  as 
State  departments  and  agencies  in  preparation  for  biennium  budget 
requests. 

PART  XIX-— -DEPARTMENT  OF  LABOR 

Requested  by:     Representatives  B.  Ethridge,  Redwine 
-—RENEGOTIATE  OSHA  BENCHMARKS 

Sec  115  (a)  The  Commissioner  of  Labor  shall  renegotiate  the 
compliance  staffing  benchmarks  for  the  Occupational  Safety  and 
Health  Act  of  North  Carolina  (OSHANC)  program  with  the  United 
States  Department  of  Labor  in  order  that  the  OSHANC  program  can 
obtain  certification  under  the  provisions  of  Section  18(e)  ot  the 
Occupational  Safety  and  Health  Act  of  1970  (Pub.  L.  No.  91-596,  84 

Stat.  1950).  .    .  ^^    .        ... 

(b)  On  or  before  May  1 .  1990.  the  Commissioner  of  Labor  shall 
report  the  result  of  the  benchmark  renegotiations  to  the  Appropriations 
Committee  on  Natural  and  Economic  Resources. 

Requested  by:    Representative  Colton 

.....FUNDING  FOR  OSHA  ENFORCEMENT  POSITIONS 

Sec.  116.  The  Department  of  Labor  may  use  funds  appropriated 
to  the  Department  of  Labor  for  the  Occupational  Health  and  Safety  Act 
of  North  Carolina  (OSHANC)  program  to  fully  fund  enforcement 
personnel  in  the  Compliance  Bureau  of  the  OSHANC  program, 
provided  the  Department  of  Labor  certifies  to  the  Office  of  State 
Budget  and  Management  that  no  federal  match  is  available  for  the 
1989-90  fiscal  year  and  for  the  1990-91  fiscal  year. 

PART  XX  -—DEPARTMENT  OF  NATURAL  AND  ECONOMIC 
RESOURCES  AND  COMMUNITY  DEVELOPMENT 

Requested  by:    Senator  Barker.  Representatives  B.  Ethridge    Redwine 
—  -REVIEW  COMMITTEE  FOR  AGRICULTURE  COST   SHARE 
PROGRAM 
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Sec.  117.     G.S.  143-215. 74B  reads  as  rewritten:    •'   'r^ 
"§  143-215. 74B.  Committee  established. 

Detailed  plans  for  implementing  the  program  shall  be  reviewed  and 
suggested  changes  and  reasons  therefor  shall  be  given  by  a  committee 
consisting  of  the  Master  of  the  North  Carolina  State  Grange,  President 
of  the  North  Carolina  Farm  Bureau  Federation,  the  North  Carolina 
Commissioner  of  Agriculture,  the  Dean  of  the  School  of  Agriculture 
and  Life  Sciences  at  North  Carolina  State  University,  the  Dean  of  the 
School  of  Agriculture  at  North  Carolina  Agricultural  and  Technical 
State  University,  the  Chairman  of  the  State  Soil  and  Water 
Conservation  Commission,  ^ttd-  the  President  of  the  North  Carolina 
Association  of  Soil  and  Water  Conservation  Districts.  Districts,  the 
Executive  Director  of  the  Wildlife  Resources  Commission,  and  the 
Director  of  the  Division  of  Marine  Fisheries.  The  committee  shall 
review  the  program  prior  to  expenditure  of  any  funds  for  the  program. 
Certification  documenting  the  committee's  review  of  the  program  shall 
be  made  in  writing  to  the  Speaker  of  the  House  of  Representatives,  the 
President  of  the  Senate,  -awd-  the  Chairmen  of  the  Appropriations 
Committees  of  the  Senate  and  the  House  of  Representatives. 
Representatives,  the  Director  of  the  Fiscal  Research  Division  of  the 
Legislative  Services  Office,  and  the  Legislative  Library." 

Requested  by:     Senator  Barker,  Representatives  B.  Ethridge.  Redwine 
—--TECHNICAL  REVIEW  COMMITTEE  APPOINTMENTS 

Sec.  118.  The  Soil  and  Water  Conservation  Commission  shall 
include  the  Executive  Director  of  the  Wildlife  Resources  Commission, 
or  his  designee,  and  the  Director  of  the  Marine  Fisheries  Division  of 
the  Department  of  Natural  Resources  and  Community  Development, 
or  his  designee,  among  its  appointments  to  the  Technical  Review 
Committee,  which  reviews  the  technical  specifications  for  the  best 
management  practices  specified  for  the  Agricultural  Cost  Share 
Program  for  Nonpoint  Source  Pollution  Control. 

Requested  by:   Senator  Martin  of  Pitt,   Representatives  B.   Ethridge, 
Redwine 

—-COMMUNITY  ACTION  PROGRAM  FUNDS  >   :    ':..;] 

Sec.  119.  For  the  1989-90  fiscal  year  and  the  1990-91  fiscal 
year,  all  agencies  designated  as  eligible  agencies  pursuant  to  G.S. 
113-28.24  that  receive  Community  Service  Block  Grant  funds  may  use 
those  funds  for  the  administration  of  agency  programs.  The  amount 
of  those  funds  used  for  administration  of  agency  programs  shall  be 
limited  to  ten  percent  (10%)  of  the  total  annual  budget  of  the  agency 
as  certified  in  the  prior  year's  audit  of  the  agency.  The  Department 
of    Natural    Resources    and    Communit}'    Development    shall    report 
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quarterly  to  the  Joint  Legislative  Commission  on  Governmental 
Operations  and  the  Appropriations  Committee  on  Natural  and 
Economic  Resources  beginning  October  1.  1989,  on  the  use  of 
Community  Service  Block  Grant  Funds  for  administration  of  agency 
programs.    The  report  shall  show: 

(1)  The   total    budget    for    each    community    action    agency    or 
limited  purpose  agency  by  program-funding  source; 

(2)  The  amount  of  funds  for  administration  provided  by  each 
program: 

(3)  The  criteria  for  determining  the  amount  of  funds  used  for 
administrative  expenses;  and 

(4)  The  number  of  persons  served  by  each  program. 

Requested  by:  Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 
Red  wine 

FORESTRY  EQUIPMENT  REPLACEMENT  PLAN 

Sec.  120.  The  Department  of  Natural  Resources  and 
Community  Development  shall  prepare  a  plan  for  the  replacement  of 
fire-fighting  equipment  and  the  construction  of  equipment  sheds  and 
office  complexes  to  be  used  to  protect  forestry  equipment.  This  plan 
shall  be  submitted  biennially  to  the  General  Assembly  for  approval 
with  the  biennial  budget  request  for  the  next  biennium  and  in  the 
same  manner  as  the  biennial  budget  request. 

Requested  by:  Senator  Martin  of  Pitt.  Representatives  B.  Ethridge. 
Red  wine 

ENVIRONMENTAL  MANAGEMENT  PERMIT  FEES 

Sec.  121.     G.S.  143-2 1 5. 3A  reads  as  rewritten: 
"§  143-2 1 5. 3A.    Use  of  application  and  permit  fees. 

There  is  established  a  separate  nonreverting  account  within  the 
Office  of  State  Budget,  within  the  Department  of  Natural  Resources 
and  Community  Development.  The  account  will  be  used,  to  the  extent 
appropriated  by  the  General  Assembly,  fof — allocations — to — tiv€ 
Department  of  Natural  Resources  and  Community  Development  to  (a) 
defray  the  expenses  of  any  project  or  program  supporting  the 
permitting  and  compliance  activities  needed  to  protect  the  State's 
surface  water,  groundwater,  and  air  quality,  and  (b)  establish 
additional  permanent  positions,  under  the  Personnel  Act.  for  water, 
groundwater,  and  air  quality  permitting  and  compliance  activities.  All 
application  fees  and  permit  administration  fees  collected  by  the  State 
for  permits  issued  under  Articles  21.  21  A.  21B.  and  38.  except  those 
collected  under  Part  2  of  Article  21A  and  deposited  in  the  Oil  or 
Other  Hazardous  Substances  Pollution  Protection  Fund,  and  except  as 
provided  in  G.S.   143-215. 3B  shall  be  deposited  in  the  account.    The 
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total  monies  collected  per  year  from  fees  for  permits  under  G.S. 
143-215.3(a)(la)  shall  not  exceed  thirty  percent  (30%)  of  the  total 
budgets  from  all  sources  of  environmental  permitting  and  compliance 
programs  within  the  Department  of  Natural  Resources  and  Community 
Development.  The  Department  shall  make  an  annual  report  to  the 
General  Assembly  and  its  Fiscal  Research  Division  on  the  cost  of  the 
State's  environmental  permitting  programs  contained  within  such 
Department.  The  report  shall  include,  but  is  not  limited  to,  fees  set 
and  established  under  this  Article,  fees  collected  under  this  Article, 
revenues  received  from  other  sources  for  environmental  permitting 
and  compliance  programs,  changes  made  in  the  fee  schedule  since  the 
last  report,  anticipated  revenues  from  all  other  sources,  interest  earned 
and  any  other  information  requested  by  the  General  Assembly." 

Requested  by:     Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 

Redwine 

LAB  CERTIFICATION  FEES 

Sec.  122.  G.S.  143 -2 15. 3 (a) (10)  reads  as  rewritten:  " 
"(10)  To  require  a  laboratory  facility  to  be  certified  by  the 
Department  before  performing  any  tests,  analyses, 
measurements,  or  monitoring  required  under  this  Article 
and  to  establish  fees  therefor.  These  fees  collected  by  the 
Department  shall  remain  available  to  the  Department  to  be 
used  to  offset  the  cost  of  certifying  commercial,  industrial, 
and  municipal  laboratory  facilities." 

Requested  by:  Senator  Martin  of  Pitt.  Representatives  B.  Ethridge, 
Redwine 

CLEAN  WATER  REVOLVING  LOAN  AND  GRANT  FUND 

Sec.  123.  G.S.  159G-4(b)  reads  as  rewritten: 
"(b)  Of  the  appropriations  made  from  the  General  Fund  to  the 
Clean  Water  Revolving  Loan  and  Grant  Fund  for  use  of  the  Office  of 
State  Budget  and  Management  as  provided  in  this  Chapter,  allocations 
are  made  as  follows  after  first  subtracting  the  amounts  allocated  under 
subsection  (a)  of  this  section,  to  the  extent  that  there  are  any  excess 
funds  available: 

FY  1987^88 FY  1988-89 

Wastewater  Accounts 

General  Wastewater  Revolving 

Loan  Account  45.00% 45.00% 

Emergency  Wastewater  Revolving  ''      '- 

Loan  Account  13.00% 13.00%  14.00% 

High-Unit  Cost  Wastewater 

Account  10.00% 10.00%  ^>^     C 
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Water  Supply  Accounts 
General  Water  Supply 

Revolving  Loan    Account  23.00% 23.00% 

High-Unit  Cost  Water  Supply 

Account  3.00% 3.00% 

Emergency  Water  Supply  Revolving 

Loan  Account  5,00% 5.00% 

Administrative  Account 1 .00% 1 .00%  " 

PART  XXI MISCELLANEOUS  PROVISIONS 

Requested  by:  Senator  Basnight.  Representative  Diamont 

EFFECT  OF  HEADINGS 

Sec.  124.  The  headings  to  the  Parts  and  sections  of  this  act  are 
a  convenience  to  the  reader  and  are  for  reference  only.  The  headings 
do  not  expand,  limit,  or  define  the  text  of  this  act. 

Requested  by:    Senator  Basnight.  Representative  Diamont 

EXECUTIVE  BUDGET  ACT  REFERENCE 

Sec.  125.  The  provisions  of  the  Executive  Budget  Act.  Chapter 
143.  Article  1  of  the  General  Statutes,  are  reenacted  and  shall  remain 
in  full  force  and  effect  and  are  incorporated  in  this  act  by  reference. 

Requested  by:  Senator  Basnight.  Representative  Diamont 

COMMITTEE  REPORT 

Sec.  126.  The  Joint  Conference  Report  on  Proposed  Conference 
Committee  Substitute  for  Senate  Bill  43.  dated  May  11.  1989.  which 
was  distributed  in  the  House  of  Representatives  and  to  the  Senate  and 
used  to  explain  this  act.  shall  indicate  action  by  the  General  Assembly 
on  this  act  and  shall  therefore  be  used  to  construe  this  act.  as  provided 
in  G.S.  143-15  of  the  Executive  Budget  Act.  and  for  such  purposes 
shall  be  considered  a  part  of  this  act. 

Requested  by:    Senator  Basnight.  Representative  Diamont 

EFFECT   OF   MOST   LIMITATIONS   AND   DIRECTIONS   IN 

TEXT/ONLY- 1989-91 

Sec.  127.  Except  for  statutory  changes  or  other  provisions  that 
clearly  indicate  an  intention  to  have  effects  beyond  the  1989-91 
biennium.  the  textual  provisions  of  this  act  shall  apply  only  to  funds 
appropriated  for  and  activities  occurring  during  the  1989-91  biennium. 

Requested  by:    Senator  Basnight.  Representative  Diamont 
SEVERABILITY  CLAUSE 
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Sec.  128.  If  any  section  or  provision  of  this  act  is  declared 
unconstitutional  or  invalid  by  the  courts,  it  does  not  affect  the  validity 
of  the  act  as  a  whole  or  any  part  other  than  the  part  so  declared  to  be 
unconstitutional  or  invalid. 

Requested  by:    Senator  Basnight.  Representative  Diamont 
EFFECTIVE  DATE 

Sec.  129.  Except  as  otherwise  provided,  this  act  shall  become 
effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
28th  day  of  June,  1989. 

S.B.  557  CHAPTER  501 

AN  ACT  TO  AUTHORIZE  THE  CONSTRUCTION  AND  THE 
FINANCING.  WITHOUT  APPROPRIATIONS  FROM  THE 
GENERAL  FUND.  OF  CERTAIN  CAPITAL  IMPROVEMENTS 
PROJECTS  OF  THE  CONSTITUENT  INSTITUTIONS  OF  THE 
UNIVERSITY  OF  NORTH  CAROLINA. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  purpose  of  this  act  is  to  authorize  construction, 
by  certain  constituent  institutions  of  The  University  of  North  Carolina, 
of  the  capital  improvements  projects  listed  herein  for  each  such 
institution,  and  to  authorize  the  financing  of  these  said  capital 
improvements  projects  with  funds  available  to  the  institutions  from 
gifts,  grants,  receipts,  self-liquidating  indebtedness,  or  other  funds,  or 
any  combination  of  such  funds,  but  not  including  funds  appropriated 
from  the  General  Fund  of  the  State. 

Sec.  2.  The  projects  hereby  authorized  to  be  constructed  and 
financed  as  provided  in  Section  1  of  this  act  are  as  follows: 

1.  Appalachian  State  University  • 

Improvements  to  Student  Housing  Facilities  $1,761,000 

Parking  Deck  4.054,600 

2.  East  Carolina  University 

Expansion  of  Radiation  Oncology  Center  7,812,100 

Biotechnology  Laboratory  Building  Competion       4,746,600 

3.  North  Carolina  State  University  at  Raleigh 

Research  and  Technology  Building  7.002,000 

4.  The  University  of  North  Carolina  at  Asheville 

Highsmith  Center  Renovation  and  Addition  3.001.800 

300-Bed  Residence  Hall  5.357.500 

5.  The  University  of  North  Cai'olina  at  Charlotte 

Student  Housing.  Phase  VI  8.445.600 

1260 


Session  Laws  -  1989  CHAPTER  502 

Unix'ersity/Convocation  Activities  Center  5.677.300 

6.  The  University  of  North  Carolina  at  Greensboro 

Student  Housing.  6.310.600 

7.  The  University  of  North  Carolina  at  Wilmington 

200  Student  Housing  4,317.300 

8.  Winston-Salem  State  University 

Cuhural  Arts  Center  2.374.200 

Sec.  3.  The  Director  of  the  Budget,  provided  the  Director  of 
the  Budget  may  consult  with  the  Advisory  Budget  Commission,  may, 
when  in  his  opinion  it  is  in  the  best  interest  of  the  State  to  do  so.  and 
upon  the  request  of  The  University  of  North  Carolina  Board  of 
Governors,  authorize  a  decrease  in  the  scope  or  a  change  in  the 
method  of  funding  of  any  project  authorized  by  this  act. 
Sec.  4.  This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June.  1989. 

SB.  576  CHAPTER  502 

AN    ACT    TO    ALLOW    THE    TOWN    OF    WAKE    FOREST    TO 
IMPOSE  FACILITY  FEES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Purpose.  It  is  the  purpose  of  this  act  to  place  an 
equitable  share  of  the  cost  of  providing  new  community  service 
facilities  upon  all  new  inhabitants  and  upon  those  associated  with  the 
development  process. 

Sec.  2.  Definitions.  The  following  definitions  apply  in  this  act 
unless  the  context  clearly  requires  otherwise: 

(1)  "Capital  costs"  means  costs  spent  for  developing  community 
service  facilities;  such  costs  are  limited  to  capital  outlay 
items  listed  in  the  "Uniform  Local  Government  Accounting 
Systems"  procedural  manual  prepared  by  the  North  Carolina 
Local  Government  Commission. 

(2)  "Community  service  facilities"  means  the  following  public 
facilities  or  improvements  provided  or  established  by  the 
local  government  or  in  conjunction  with  other  units  of 
government: 

a.  Water,  sewer,  and  drainage  projects; 

b.  Parks,  open  spaces,  and  recreational  facilities; 

c.  Sidewalks,  thoroughfare  rights-of-way; 

d.  Emergency  medical  services  facilities; 

e.  Fire  stations; 

f.  Schools; 
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g.    Cultural  facilities  other  than  libraries;  ■ 

h.    Libraries;  -  '        it? 

■:        i.     Solid  waste  collection;  and 

j.     Solid  waste  handling,  disposal,  and  recycling. 
No   other   facility   shall    be   considered   as    "Community   service 
facilities"  under  the  provisions  of  this  act. 

(3)  "Facility  fee"  means  the  charge  imposed  on  new 
development    in    relation    to    the    impact    placed    on    Town 

'    facilities. 

(4)  "Developer"  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(5)  "New  construction"  means  any  new  development, 
construction,  or  installation  that  requires  any  building  or 
zoning  permit,  certification,  or  other  action  permitting  real 
property  improvements.  The  term  includes  the  installation 
of  a  mobile  home  or  factory  built  or  modular  housing.  The 
term  excludes  the  renovation  and  repair  of  existing  structures 
and    accessory     uses    and    their    structures,     unless    such 

.       renovations  and  repairs  and  accessory  uses  shall  cause  an 

increase  in  the  off-street  parking  requirement  or  a  change  in 

occupancy  as  occupancy  is  defined  by  the  North  Carolina 

State   Building   Code.      The   term    also   excludes   additions 

unless   such    addition    causes   an    increase   in   the  off-street 

parking  requirement  or  a  change  in  occupancy  as  occupancy 

is    defined    by    the    North    Carolina    State    Building    Code. 

Further,  the  term  does  not  include  fences,  billboards,  poles, 

pipelines,    transmission    lines,    advertising   signs   or   similar 

structures,  and  improvements  that  do  not  generate  the  need 

for    additional     or    expanded     community    facilities     upon 

completion  of  the  additions  or  improvements. 

Sec.  3.     An   ordinance   adopted    under   this   act   may   be   made 

applicable  to  all   development  that  occurs  within   the  Town   and   its 

extraterritorial  planning  area,  as  established  by  local  act  or  pursuant  to 

G.S.    160A-360,  provided  that  facility  fees  within  the  extraterritorial 

planning  area  shall  be  limited  to  those  attributable  to  services  to  be 

provided  by  the  municipality. 

Sec.  4.     (a)    No  facility  fee  shall  be  imposed  until  the  Town  has 
caused  to  be  prepared  a  report  containing: 

(1)  A  description  of  the  anticipated  capital  cost  to  the  Town  of 
each  additional  or  expanded  community  service  facility 
generated  by  new  construction; 

(2)  A  description  of  the  relevant  characteristics  of  construction 
that  give  rise  to  additional  or  expanded  community  service 
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facilities  such  as  population,  trip  generation  and  stormwater 
run-off  and  flow  characteristics;  and 
(3)    A  plan  for  providing  one  or  more  of  the  community  service 

facilities. 

(b)  Before  adopting  or  amending  a  facility  fee  ordinance 
authorized  by  this  act.  the  board  of  commissioners  shall  hold  a  public 
hearing  on  i't.  A  notice  of  the  public  hearing  shall  be  given  so  as  to 
conform  with  G.S.  160A-364.  No  facility  fee  ordinance  shall  be 
adopted  or  amended  without  first  giving  the  planning  board  a 
reasonable  opportunity  to  make  comments  or  recommendations  to  the 
board  of  commissioners.  „    .j    u„ii 

(c)  The  amount  of  each  facility  fee  imposed  and  collected  shall 
be  based  upon  reasonable  and  uniform  considerations  of  capital  costs 
to  be  incurred  by  the  Town  as  the  result  of  new  construction^    In 
establishing    the    facilities     fees    to    be    imposed,     the    board    ot 
commissioners  may  divide  the  Town  into  two  or  more  zones  in  order 
to  determine  the  estimated  costs  of  providing  any  or  all  of  the  tacilities 
described    herein:    such   division   shall   be  done  only   after   a   pubic 
hearing  and  after  the  matter  has  been  studied  and  reported  on  to  the 
board  of  commissioners  by  the  planning  board.     The  facilities  fees 
mav  be  different  in  different  zones,   depending  upon  whether  each 
zone  already  has  certain  facilities  available  and  whether  or  not  the 
capital  costs  thereof  have  been  paid  or  are  yet  to  be  paid.    The  facility 
must  bear  a  direct  relationship  to  additional  or  expended  public  capital 
costs  of  community  service  facilities  to  be  rendered  for  the  inhabitants 
of  the  area,   occupants  of  the   new  construction,   or  those  persons, 
firms       or     corporations     responsible     for     developing     any     new 
development,  whether  commercial,  industrial,  residential,  or  otherwise 
or  any  other  developer. 

(d)  The  amount  of  each  facility  fee  shall  be  based  upon  qualified 
needs  and  specific  classifications  and  rates,  which  shall  be  uniformly 
applied  to  all  members.  However,  the  classification  shall  be  based 
upon  the  amount,  the  cost,  and  the  extent  of  the  additional  burden 
being  placed  upon  the  public  facilities  by  particular  t>'pes  and  sizes  ot 

development.  r    -i-     c 

(e)  Monies  for  each  particular  facility  for  which  a  facility  tee  is 
collected  shall  be  placed  in  a  separate  trust  fund.  All  such  revenues 
shall  be  spent  for  the  capital  facilities  for  which  they  were  collected 
and  such  benefits  shall  not  be  exclusive,  that  is.  persons  or  developers 
who  pay  a  facility  fee  hereunder  shall  not  thereby  obtain  any  rights  to 
use  public  facilities  greater  than  any  other  member  of  the  public  in  a 
similar  classification  and  situation.  Separate  service  areas  and  zones 
with  separate  trust  funds  may  be  established. 
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Sec.  5.  The  Town  of  Wake  Forest  is  authorized  to  enact 
ordinances,  resolutions,  rules,  and  regulations  that  are  necessary  or 
expedient  for  the  execution  and  effectiveness  of  this  act. 

Sec.  6.  The  powers  conferred  in  this  act  shall  be  supplementary 
to  all  other  powers  and  procedures  authorized  by  any  other  general  or 
local  law.  Assessments,  charges,  fees,  or  rates  authorized  by  any 
other  general  or  local  law  are  not  affected  by  this  act. 

Sec.  7.  The  following  shall  be  the  procedure  for  hearing 
appeals  concerning  the  amount  of  a  facilities  fee  or  concerning  the 
propriety  or  illegality  of  any  zone  division  or  classification  or  rate. 
Any  person  who  feels  aggrieved  by  any  action  by  the  Town  of  Wake 
Forest  pursuant  to  this  act  must  first  pay  the  amount  of  the  facilities 
fee  so  charged  to  him,  with  such  amount  clearly  marked  as  paid  under 
protest,  and  thereafter  give  notice  of  appeal  within  a  period  of  30  days 
after  such  payment.  Such  notice  shall  be  delivered  by  personal 
service  or  registered  or  certified  mail,  return  receipt  requested, 
directed  to  the  town  administrator.  A  public  hearing  shall  be  held  to 
review  said  matter  within  a  period  of  35  days  following  receipt  of 
notice  of  appeal;  the  decision  upon  said  appeal  shall  then  be  subject  to 
review  by  the  Superior  Court  by  proceedings  in  the  nature  of 
certiorari:  any  petition  for  review  by  the  Superior  Court  shall  be  filed 
with  the  Clerk  of  Superior  Court  of  Wake  County  within  a  period  of 
30  days  following  the  date  the  decision  of  the  Wake  Forest  Board  of 
Commissioners  is  delivered  in  writing  to  the  appealing  party,  said 
delivery  to  be  either  by  personal  service  or  by  registered  mail  or 
certified  mail,  return  receipt  requested. 

Sec.  8.     This  act  applies  only  to  the  Town  of  Wake  Forest. 

Sec.  9.  This  act  is  effective  upon  ratification  and  shall  apply 
only  to  projects  initiated  after  the  effective  date  of  this  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

S.B.  587  CHAPTER  503 

AN  ACT  TO  ALLOW  PENDER  COUNTY  TO  CONVEY  TO  THE 
WILLARD  OUTREACH  PROGRAM.  CERTAIN  REAL  ESTATE 
AT  PRIVATE  SALE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  153A-176  and  Article  12  of 
Chapter  160A  of  the  General  Statutes,  the  County  of  Pender  may 
convey  without  any  covenants  or  conditions,  to  The  Willard  Outreach 
Program,  a  nonprofit  corporation,  at  private  sale  with  or  without 
monetary    consideration,    an    old    cafeteiia    building    in    the    Willard 
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Primary  School  located  on  N.C.  Highway  11  near  the  intersection  of 
U.S.  Highway  117  and  approximately  three  acres  of  land  appurtenant 

thereto.  ._      . 

Sec.  2.     This  act  is  effective  upon  ratification.  ^  ^    ^.      . 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June.  1989. 

SB.  608  CHAPTER  504 

AN  ACT  TO  EXTEND  THE  SUNSET  ON  OPEN  SEASONS  FOR 
TAKING  FOXES  WITH  WEAPONS  AND  BY  TRAPPING  IN 
CERTAIN  COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  3  of  Chapter  726  of  the  1987  Session  Laws 

reads  as  rewritten:  ,    ,    ,, 

"Sec    3.    This  act  shall  become  effective  upon  ratification  and  shall 

expire  on  July  1 .  -Ui^  _199L"  •  t     r  c  ..n     riav 

Sec   2      This    act    applies    onlv    to   Brunswick,    Caswell,    Clay, 

Graham,  Henderson,  Hyde.  Johnston.  Macon.  Sampson.  Stokes,  and 

Tyrrell  Counties.  . 

Sec.  3.     This  act  is  effective  upon  ratification.  ^  ^    u-      u 

In  the  General  Assembly  read  three  times  and  ratified  this  the 

29th  day  of  June,  1989. 

H.B.  38  CHAPTER  505 

AN   ACT  TO  MODIFY  THE   MEMBERSHIP  QUALIFICATIONS 
OF  THE  COASTAL  RESOURCES  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts:  ■     •    • 

Section  1.      G.S.  1 13A-104  reads  as  rewritten: 
"  S  /  /  'iA-104.  Coastal  Resources  Commission. 

(a)  Established.  --  The  General  Assembly  hereby  establishes  within 
the  Department  of  Natural  Resources  and  Community  Development  a 
commission  to  be  designated  the  Coastal  Resources  Commission. 

(b)  Composition.  -  The  Coastal  Resources  Commission  shall 
consist  of  15  members  appointed  by  the  Governor,  as  follows: 

(1)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  commercial  fishing. 

(2)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  wildlife  or  sports 
fishing. 
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(3)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  marine  ecology. 

(4)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  coastal  agriculture. 

(5)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  coastal  forestry. 

(6)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  coastal  land 
development. 

(7)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  marine-related 
business    (other  than  fishing  and  wildlife). 

(8)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  engineering  in  the 
coastal  area. 

(9)  One  who  shall  at  the  time  of  appointment  be  actively 
associated  with  a  State  or  national  conservation 
organization. 

(10)  One  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  financing  of  coastal 
land  development. 

(11)  Two  who  shall  at  the  time  of  appointment  be  actively 
connected  with  or  have  experience  in  local  government 
within    the  coastal  area. 

(12)  Three  at-large  members. 

(c)  Appointment  of  Members.  --  Appointments  to  the  Commission 
shall  be  made  to  provide  knowledge  and  experience  in  a  diverse  range 
of  coastal  interests.  The  members  of  the  Commission  shall  serve  and 
act  on  the  Commission  solely  for  the  best  interests  of  the  public  and 
public  trust,  and  shall  bring  their  particular  knowledge  and  experience 
to  the  Commission  for  that  end  alone. 

The  Governor  shall  appoint  in  his  sole  discretion  those  members  of 
the  Commission  whose  qualifications  are  described  in  subdivisions  (6) 
and  (10).  and  one  of  the  three  members  described  in  subdivision  (12) 
of  subsection  (b)  of  this  section. 

The  remaining  members  of  the  Commission  shall  be  appointed  by 
the  Governor  after  completion  of  the  nominating  procedures 
prescribed  by  subsection  (d)  of  this  section.  The  members  of  the 
Commission  whose  qualifications  are  described  in  subdivisions  (1) 
through  (5).  (9).  and  (11).  shall  be  persons  who  do  not  derive  any 
significant  portion  of  their  income  from  land  development, 
construction,  real  estate  sales,  or  lobbying  and  do  not  otherwise  serve 
as  agents  for  development-related  business  activities.  The  Go\ernor 
shall  require  adequate  disclosure  of  potential  conflicts  of  interest  by 
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members.  The  Governor,  by  executive  order,  shall  {3romulgate 
criteria  regarding  conflicts  of  interest  and  disclosure  thereof  for 
determining  the  eligibility  of  persons  under  this  section. 

(d)  Nominations  for  Membership.  -  On  or  before  May  I  in  every 
even-numbered  year  the  Governor  shall  designate  and  transmit  to  the 
board  of  commissioners  in  each  county  in  the  coastal  area  four 
nominating  categories  applicable  to  that  county  for  that  year.  Said 
nominating  categories  shall  be  selected  by  the  Governor  from  among 
the  categories  represented,  respectively  by  subdivisions  (I).  (2).  (3), 
(4).  (5).  (7).  (8).  (9).  (II)  --  two  persons,  and  (12)  --  two  persons,  of 
subsection  (b)  of  this  section  (or  so  many  of  the  above-listed 
paragraphs  as  may  correspond  to  vacancies  by  expiration  of  term  that 
are  subject  to  being  filled  in  that  year).  On  or  before  June  1  in  every 
even-numbered  year  the  board  of  commissioners  of  each  county  in 
the  coastal  area  shall  nominate  (and  transmit  to  the  Governor  the 
names  ot)  one  qualified  person  in  each  of  the  four  nominating 
categories  that  was  designated  by  the  Governor  for  that  county  for  that 
year.  In  designating  nominating  categories  from  biennium  to 
biennium.  the  Governor  shall  equitably  rotate  said  categories  among 
the  several  counties  of  the  coastal  area  as  in  his  Judgment  he  deems 
best;  and  he  shall  assign,  as  near  as  may  be.  an  even  number  of 
nominees  to  each  nominating  category  and  shall  assign  in  his  best 
judgment  any  excess  above  such  even  number  of  nominees.  On  or 
before  June  I  in  every  even-numbered  year  the  governing  body  of 
each  incorporated  city  within  the  coastal  area  shall  nominate  and 
transmit  to  the  Governor  the  name  of  one  person  as  a  nominee  to  the 
Commission.  In  making  nominations,  the  boards  of  county 
commissioners  and  city  governing  bodies  shall  give  due  consideration 
to  the  nomination  of  women  and  minorities.  The  Governor  shall 
appoint  12  persons  from  among  said  city  and  county  nominees  to  the 
Commission.  The  several  boards  of  county  commissioners  and  city 
governing  bodies  shall  transmit  the  names,  addresses,  and  a  brief 
summary  of  the  qualifications  of  their  nominees  to  the  Governor  on  or 
before  June  1  in  each  even-numbered  year,  beginning  in  1974; 
provided,  that  the  Governor,  by  registered  or  certified  mail,  shall 
notify  the  chairman  or  the  mayors  of  the  said  local  governing  boards 
by  May  20  in  each  such  even-numbered  year  of  the  duties  of  local 
governing  boards  under  this  sentence.  If  any  board  of  commissioners 
or  city  governing  body  fails  to  transmit  its  list  of  nominations  to  the 
Governor  by  June  1 .  the  Governor  may  add  to  the  nominations  a  list 
of  qualified  nominees  in  lieu  of  those  that  were  not  transmitted  by  the 
board  of  commissioners  or  city  governing  body:  Provided  however, 
the  Governor  may  not  add  to  the  list  a  nominee  in  lieu  of  one  not 
transmitted  by  an  incorporated  city  within  the  coastal  area  that  neither 
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has  a  population  of  2.000  or  more  nor  is  contiguous  with  the  Atlantic 
Ocean.  Within  the  meaning  of  this  section,  the  'governing  body'  is 
the  mayor  and  council  of  a  city  as  defined  in  G.S.  160A-66.  The 
population  of  cities  shall  be  determined  according  to  the  most  recent 
annual  estimates  of  population  as  certified  to  the  Secretary  of  Revenue 
by  the  Secretary  of  Administration. 

(e)  Residential  Qualifications.  --  All  nominees  of  the  several  boards 
of  county  commissioners  and  city  governing  bodies  must  reside  within 
the  coastal  area,  but  need  not  reside  in  the  county  from  which  they 
were  nominated.  No  more  than  one  of  those  members  appointed  by 
the  Governor  from  among  said  nominees  may  reside  in  a  particular 
county.  No  more  than  two  members  of  the  entire  Commission,  at  any 
time,  may  reside  in  a  particular  county.  No  more  than  two  members 
of  the  entire  Commission,  at  any  time,  may  reside  outside  the  coastal 
area. 

(f)  Office  May  Be  Held  Concurrently  with  Others.  —  Membership 
on  the  Coastal  Resources  Commission  is  hereby  declared  to  be  an 
office  that  may  be  held  concurrently  with  other  elective  or  appointive 
offices  in  addition  to  the  maximum  number  of  offices  permitted  to  be 
held  by  one  person  under  G.S.  128-1.1. 

(g)  Terms.  —  The  members  shall  serve  staggered  terms  of  office  of 
four  years.  At  the  expiration  of  each  members  term,  the  Governor, 
shall  reappoint  or  replace  the  member  with  a  new  member  of  like 
qualification  (as  specified  in  subsection  (b)  of  this  section),  in  the 
manner  provided  by  subsections  (c)  and  (d)  of  this  section.  The  initial 
term  shall  be  determined  by  the  Governor  in  accordance  with 
customary  practice  but  eight  of  the  initial  members  shall  be  appointed 
for  two  years  and  seven  for  four  years. 

(h)  Vacancies.  —  In  the  event  of  a  vacancy  arising  otherwise  than 
by  expiration  of  term,  the  Governor  shall  appoint  a  successor  of  like 
qualification  (as  specified  in  subsection  (b)  of  this  section)  who  shall 
then  serve  the  remainder  of  his  predecessor's  term.  When  any  such 
vacancy  arises,  the  Governor  shall  immediately  notify  the  board  of 
commissioners  of  each  county  in  the  coastal  area  and  the  governing 
body  of  each  incorporated  city  within  the  coastal  area.  Within  30  days 
after  receipt  of  such  notification  each  such  county  board  and  city 
governing  body  shall  nominate  and  transmit  to  the  Governor  the  name 
and  address  of  one  person  who  is  qualified  in  the  category  represented 
by  the  position  to  be  filled,  together  with  a  brief  summary  of  the 
qualifications  of  the  nominee.  The  Governor  shall  make  the 
appointment  from  among  said  city  and  county  nominees.  If  any  county 
board  or  city  governing  body  fails  to  make  a  timely  transmittal  of  its 
nominee,  the  Governor  may  add  to  the  nominations  a  qualified  person 
in  lieu  of  said  nominee;  Provided  however,  the  Governor  may  not  add 
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to  the  list  a  nominee  in  lieu  of  one  not  transmitted  by  an  incorporated 
city  within  the  coastal  area  that  neither  has  a  population  of  2.000  or 
more  nor  is  contiguous  with  the  Atlantic  Ocean. 

(i)  Officers.  —  The  chairman  shall  be  designated  by  the  Governor 
from  among  the  members  of  the  Commission  to  serve  as  chairman  at 
the  pleasure  of  the  Governor.  The  vice-chairman  shall  be  elected  by 
and  from  the  members  of  the  Commission  and  shall  serve  for  a  term 
of  two  years  or  until  the  expiration  of  his  regularly  appointed  term. 

(j)  Compensation.  —  The  members  of  the  Commission  shall  receive 
per  diem  and  necessary  travel  and  subsistence  expenses  in  accordance 
with  the  provisions  of  G.S.  138-5. 

(k)  In  making  appointments  to  and  filling  vacancies  upon  the 
Commission,  the  Governor  shall  give  due  consideration  to  securing 
appropriate  representation  of  women  and  minorities. 

(1)  Regular  attendance  at  Commission  meetings  is  a  duty  of  each 
member.  The  Commission  shall  develop  procedures  for  declaring  any 
seat  on  the  Commission  to  be  vacant  upon  failure  by  a  member  to 
perform  this  duty." 

Sec.  2.  This  act  is  effective  upon  ratification.  However, 
members  serving  on  the  Coastal  Resources  Commission  at  the  date  of 
ratification  shall  be  eligible  to  complete  their  respective  terms. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  162  CHAPTER  506 

AN  ACT  TO  PROTECT  THE  RIGHTS  OF  SALES 
REPRESENTATIVES  TO  POST-TERMINATION  SALES 
COMMISSIONS. 

The  General  Assembly  of  North  Carolina  enacts:  " 

Section  1.  Chapter  66  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  27. 
"Sales  Representative  Commissions. 
"§  66-190.  Definitions. 
The  following  definitions  apply  in  this  Article: 

(1)  'Commission'  means  compensation  accruing  to  a  sales 
representative  for  payment  by  a  principal,  the  rate  of  which 
is  expressed  as  a  percentage  of  the  amount  of  orders  or  sales 
or  as  a  specified  amount  per  order  or  per  sale. 

(2)  'Person'  means  an  individual,  corporation,  partnership. 
association,  estate,  or  trust. 
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(3)  Trincipar  means  a  person  who  does  not  have  a  permanent 
or  Fixed  place  of  business  in  this  State  and  who: 

£.    Manufactures,     produces,     imports,     or     distributes     a 

tangible  product  for  sale  at  wholesale; 
,,'fl        hj.    Contracts  with  a  sales  representative  to  solicit  orders  for 

the  product:  and 
£.    Compensates   the   sales    representative,    in   whole   or   in 

part,  by  commission. 

(4)  'Sales  representative'  means  a  person  who: 

£.    Contracts  with  a  principal  to  solicit  wholesale  orders; 
b^    Is  compensated,  in  whole  or  in  part,  by  commission; 
c^    Does  not  place  orders  or  purchase  for  his  own  account 
:  ;  or  for  resale; 

d_.    Does  not  sell  or  take  orders  for  the  sale  of  products  at 

retail;  and 
£.    Is  not  an  employee  of  the  principal.  .  ,.     ^ 

"§  66-191.  Payment  of  commissions. 

When  a  contract  between  a  sales  representative  and  a  principal  is 
terminated  for  any  reason  other  than  malfeasance  on  the  part  of  the 
sales  representative,  the  principal  shall  pay  the  sales  representative  all 
commissions  accrued  under  the  contract  to  the  sales  representative 
within  45  days  after  the  effective  date  of  the  termination. 
"§  66- J  92.  Civil  liability. 

(a)  A  principal  who  fails  to  comply  with  the  provisions  of  G.S. 
66-191  is  liable  to  the  sales  representative  in  a  civil  action  for  (i)  all 
amounts  due  the  sales  representative  plus  exemplary  damages  in  an 
amount  not  to  exceed  the  amount  of  commissions  due  the  sales 
representative,  (ii)  attorney's  fees  actually  and  reasonably  incurred  by 
the  sales  representative  in  the  action,  and  (iii)  court  costs. 

(b)  Where  the  court  determines  that  an  action  brought  by  a  sales 
representative  against  a  principal  under  this  Article  is  frivolous,  the 
sales  representative  is  liable  to  the  principal  for  court  costs  and  for 
attorney's  fees  actually  and  reasonably  incurred  by  the  principal  in 
defending  the  action. 

(c)  A  principal  who  is  not  a  resident  of  this  State  who  contracts  with 
a  sales  representative  to  solicit  orders  in  this  State  shall  be  subject  to 
personal  jurisdiction  as  provided  in  G.S.  1-75.4. 

(d)  Nothing  in  this  Article  shall  invalidate  or  restrict  any  other  or 
additional  right  or  remedy  available  to  a  sales  representative  or 
preclude  a  sales  representative  from  seeking  to  recover  in  one  action 
on  all  claims  against  a  principal. 

"§  66-193.  Contracts  void. 

A  provision  in  any  contract  between  a  sales  representative  and  a 
principal  purporting  to  waive  any  provision  of  this  Article,  whether  by 
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expressed  waiver  or  by  a  contract  subject  to  the  laws  of  another  state, 
is  void." 

Sec.  2.  This  act  shall  become  effective  October  I,  1989.  and 
applies  to  contracts  entered  into  or  renewed  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  334  CHAPTER  507 

AN  ACT  TO  AMEND  THE  STATE  FAIR  HOUSING  ACT  BY 
EXTENDING  PROTECTION  TO  THE  HANDICAPPED  AND 
FAMILIES  WITH  CHILDREN. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  G.S.  4iA-3  is  amended  by  adding  three  new 
subdivisions  to  read: 

"(la)    'Covered  nuilti family  dwellings'  means: 
£.    A  building,    including  all   units  and  common   use  areas,   in 
which  there  are  four  or  more  units  if  the  building  has  one  or 
more  elevators:  or 
b^   Ground  floor  units  and  ground  floor  common  use  areas  in  a 
building  with  four  or  more  units, 
(lb)     'Familial  status'   means  one  or  more  persons  who  have  not 
attained  the  age  of  18  years  being  domiciled  with: 

a^    A  parent  or  another  person  having  legal  custody  of  the  person 

or  persons:  or 
b^    The  designee  of  the  parent  or  other  person  having  custody, 
provided  the  designee  has  the  written  permission  of  the  parent 
or  other  person. 
The  protections  against  discrimination  on  the  basis  of  familial  status 
shall  apply  to  any  person  who  is  pregnant  or  is  in  the  process  of 
securing  legal  custody  of  any  person  who  has  not  attained  the  age  of 
18  years. 

(3a)  'Handicapping  condition'  means  (i)  a  physical  or  mental 
impairment  which  substantially  limits  one  or  more  of  a  person's  major 
life  activities,  (ii)  a  record  of  having  such  an  impairment,  or  (iii) 
being  regarded  as  having  such  an  impairment.  Handicapping  condition 
does  not  include  current,  illegal  use  of  or  addiction  to  a  controlled 
substance  as  defined  in  21  U.S.C.  §  802.  the  Controlled  Substances 
Act.  The  protections  against  discrimination  on  the  basis  of 
handicapping  condition  shall  apply  to  a  buyer  or  renter  of  a  dwelling, 
a  person  residing  in  or  intending  to  reside  in  the  dwelling  after  it  is 
sold,  rented,  or  made  available,  or  any  person  associated  with  the 
buyer  or  renter." 
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Sec.  2.     G.S.  41 A-4  reads  as  rewritten:  ^     ;"       :   V. 

"  §  41  A-4.    Unlawful  discriminaloty  housing  practices. 

(a)  It  is  an  unlawful  discriminatory  housing  practice  for  any  person 
in  a  real  estate  transaction,  because  of  race,  color,  religion,  sex,  of 
national  origin,  handicapping  condition,  or  familial  status  to: 

(1)  Refuse  to  engage  in  a  real  estate  transaction; 

(2)  Discriminate  against  a  person  in  the  terms,  conditions,  or 
privileges  of  a  real  estate  transaction  or  in  the  furnishing  of 
facilities  or  services  in  connection  therewith; 

(2a)    Refuse  to  permit,  at  the  expense  of  a  handicapped  person, 
reasonable  modifications  of  existing  premises  occupied  or  to 
be    occupied     by    the    person     if    the    modifications    are 
necessary  to  the  handicapped  person's  full  enjoyment  of  the 
premises;   except  that,    in   the  case  of  a   rental   unit,   the 
landlord  may,  where  it  is  reasonable  to  do  so,  condition 
permission  for  modifications  on  agreement  by  the  renter  to 
restore  the  interior  of  the  premises  to  the  condition  that 
existed  before  the  modifications,  reasonable  wear  and  tear 
excepted; 
(2b)    Refuse    to    make    reasonable    accommodations    in    rules, 
policies,  practices,  or  services,  when  these  accommodations 
may  be  necessary  to  a  handicapped  person's  equal  use  and 
enjoyment  of  a  dwelling; 
(2c)    Fail  to  design  and  construct  covered  multifamily  dwellings 
available  for  first  occupancy  after  March  13.  1991,  so  that: 
2u    The  dwellings  have  at  least  one  building  entrance  on  an 
accessible    route,    unless    it    is    impractical    to   do    so 
because  of  terrain  or  unusual  site  characteristics;  or 
b^   With  respect  to  dwellings  with  a  building  entrance  on 
,  an  accessible  route: 

j_.    The  public  and  common   use  portions  are  readily 

accessible  to  and  usable  by  handicapped  persons; 
2^    There  is  an  accessible  route  into  and  through  all 

dwellings  and  units; 
_3.    All  doors  designed   to  allow  passage  into,   within, 
and  through  these  dwellings  and  individual  units  are 
wide  enough  for  wheelchairs; 
4^    Light  switches,  electrical  switches,  electrical  outlets, 
thermostats,  and  other  environmental  controls  are  in 
accessible  locations; 
5^    Bathroom     walls    are     reinforced     to    allow    later 

installation  of  grab  bars:  and 
6_.    Kitchens     and     bathrooms     ha\'e     space     for     an 
individual  in  a  wheelchair  to  maneuver; 
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(3)  Refuse  to  receive  or  fail  to  transmit  a  bona  fide  offer  to 
engage  in  a  real  estate  transaction; 

(4)  Refuse  to  negotiate  for  a  real  estate  transaction; 

(5)  Represent  to  a  person  that  real  property  is  not  available  for 
inspection,  sale,  rental,  or  lease  when  in  fact  it  is  so 
available,  or  fail  to  bring  a  property  listing  to  his  attention, 
or  refuse  to  permit  him  to  inspect  real  property; 

(6)  Make,  print,  circulate,  post,  or  mail  or  cause  to  be  so 
published  a  statement,  advertisement,  or  sign,  or  use  a 
form  or  application  for  a  real  estate  transaction,  or  make  a 
record  or  inquiry  in  connection  with  a  prospective  real 
estate  transaction,  which  indicates  directly  or  indirectly,  an 
intent  to  make  a  limitation,  specification,  or  discrimination 
with  respect  thereto; 

(7)  Offer,  solicit,  accept,  use.  or  retain  a  listing  of  real 
property  with  the  understanding  that  any  person  may  be 
discriminated  against  in  a  real  estate  transaction  or  in  the 
furnishing  of  facilities  or  services  in  connection  therewith; 
or 

(8)  Otherwise  make  unavailable  or  deny  housing. 

(b)  It  is  an  unlawful  discriminatory  housing  practice  for  a  financial 
institution  to  whom  application  is  made  for  a  loan,  or  other  financial 
assistance  in  connection  with  a  real  estate  transaction  or  for  the 
construction,  rehabilitation,  repair,  maintenance,  or  improvement  of 
real  propert^f  to: 

44^ Discriminate  against  the  applicant  because  of  race,  color, 

religion >  sex. or  national  origin;  or 

.(2) Use  a  form  of  application  for  a  loan,  or  other  financial 

assistance. — ot — make — of — keep — a — record — of    inquiry — m 

connection  with  an  application  for  a  loan,  or  other  financial 

assistance  which  indicates,  directly  or  indirectly,  an  intent 

to  make  a  limitation,  specification,  or  discrimination  as  to 

race,  color,  religion,  sex.. or  national  origin. 

The    provisions    of  this    subsection    shall    not   prohibit   any   financial 

institution  from  basing  its  actions  on  the  income  or  financial  abilities 

of  any  person. 

(bl)  It  is  an  unlawful  discriminatory  housing  practice  for  any 
person  or  other  entity  whose  business  includes  engaging  in  residential 
real  estate  related  transactions  to  discriminate  against  any  person  in 
making  available  such  a  transaction,  or  in  the  terms  and  conditions  of 
such  a  transaction,  because  of  race,  color,  religion,  sex,  national 
origin,  handicapping  condition,  or  familial  status.  As  used  in  this 
subsection,  'residential  real  estate  related  transaction"  means: 
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(1)  The  making  or  purchasing  of  loans  or  providing  financial 
assistance  (i)  for  purchasing,  constructing,  improving, 
repairing,  or  maintaining  a  dwelling,  or  (ii)  where  the 
security  is  residential  real  estate;  or 

(2)  The  selling,  brokering,  or  appraising  of  residential  real 
estate. 

The  provisions  of  this  subsection  shall  not  prohibit  any  financial 
institution  from  using  a  loan  application  which  inquires  into  a 
person's  financial  and  dependent  obligations  or  from  basing  its  actions 
on  the  income  or  financial  abilities  of  any  person. 

(c)  It  is  an  unlawful  discriminatory  housing  practice  for  a  person  to 
induce  or  attempt  to  induce  another  to  enter  into  a  real  estate 
transaction  from  which  such  person  may  profit: 

(1)  By  representing  that  a  change  has  occurred,  or  may  or  will 
occur  in  the  composition  of  the  residents  of  the  block, 
neighborhood,  or  area  in  which  the  real  property  is  located 
with  respect  to  race,  color,  religion,  sex  .of-  national 
origin,  handicapping  condition,  or  familial  status  of  the 
owners  or  occupants;  or 

(2)  By  representing  that  a  change  has  resulted,  or  may  or  will 
result  in  the  lowering  of  property  values,  an  increase  in 
criminal  or  antisocial  behavior,  or  a  decline  in  the  quality 
of  schools  in  the  block,  neighborhood,  or  area  in  which  the 
real  property  is  located. 

(d)  It  is  an  unlawful  discriminatory  housing  practice  to  deny  any 
person  who  is  otherwise  qualified  by  State  law  membership  in  any  real 
estate  brokers'  organization,  multiple  listing  service,  or  other  service, 
organization,  or  facility  relating  to  the  business  of  engaging  in  real 
estate  transactions,  or  to  discriminate  in  the  terms  or  conditions  of 
such  membership  because  of  race,  color,  religion,  sex.-oi:-  national 
origin,  handicapping  condition,  or  familial  status . 

(e)  It  is  an  unlawful  discriminatory  housing  practice  to  coerce, 
intimidate,  threaten,  or  interfere  with  any  person  in  the  exercise  or 
enjoyment  of,  on  account  of  having  exercised  or  enjoyed,  or  on 
account  of  having  aided  or  encouraged  any  other  person  in  the 
exercise  or  enjoyment  of  any  right  granted  or  protected  by  this 
Chapter." 

Sec.  3.     G.S.  41A-5  reads  as  rewritten: 
"^4IA-5.    Proof  of  violation.  .'•       -       •■?. - 

(a)  It  is  a  violation  of  this  Chapter  if: 

(1)  A  person  by  his  act  or  failure  to  act  intends  to  discriminate 
against  a  person.  A  person  intends  to  discriminate  if.  in 
committing  an  unlawful  discriminatory  housing  practice 
described  in  G.S.  41A-4  he  was  motivated  in  full,  or  in  any 
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part  at  all,  by  race,  color,  religion,  sex.  national  origin,  -of 
any  other  characteristic  or  classification — protected  by  this 
Chapter  handicapping  condition,  or  familial  status.  An 
intent  to  discriminate  may  be  established  by  direct  or 
circumstantial  evidence;  or 
(2)  A  person's  act  or  failure  to  act  has  the  effect,  regardless  of 
intent,  of  discriminating,  as  set  forth  in  G.S.  4IA-4.  against 
a  person  of  a  particular  race,  color,  religion,  sex.  national 
origin,  or  any  other  characteristic  or  classification  protected 
by  this  Chapter  handicapping  condition,  or  familial  status. 
However,  it  is  not  a  violation  of  this  Chapter  if  a  person 
whose  action  or  inaction  has  an  unintended  discriminatory 
effect,  proves  that  his  action  or  inaction  was  motivated  and 
justified  by  business  necessity, 
(b)     It  shall  be  no  defense  to  a  violation  of  this  Chapter  that  the 

violation   was   requested,   sought,   or  otherwise   procured   by  another 

person." 

Sec.  4.     G.S.  41A-6  reads  as  rewritten: 

"  ^  4IA-6.  Eyemptions. 

(a)    The  provisions  of  G.S.  41 A-4  do  not  apply  to  the  following: 

(1)  The  rental  of  a  housing  accommodation  in  a  building  which 
contains  housing  accommodations  for  not  more  than  four 
families  living  independently  of  each  other,  if  the  lessor  or  a 
member  of  his  family  resides  in  one  of  the  housing 
accommodations; 

(2)  The  rental  of  a  room  or  rooms  in  a  private  house,  not  a 
boarding  house,  if  the  lessor  or  a  member  of  his  family 
resides  in  the  house: 

(3)  Religious  institutions  or  organizations  or  charitable  or 
educational  organizations  operated,  supervised,  or  controlled 
by  religious  institutions  or  organizations  which  give 
preference  to  members  of  the  same  religion  in  a  real  estate 
transaction,  as  long  as  membership  in  such  religion  Is  not 
restricted  by  race,  color,  sex.  ot—  national  origin, 
handicapping  condition,  or  familial  status; 

(4)  Private  clubs,  not  in  fact  open  to  the  public,  which  incident 
to  their  primary  purpose  or  purposes  provide  lodging,  which 
they  own  or  operate  for  other  than  a  commercial  purpose,  to 
their  members  or  give  preference  to  their  members; 

(5)  With  respect  to  discrimination  based  on  sex,  the  rental  or 
leasing  of  housing  accommodations  in  single-sex  dormitory 
property; 

(6)  Any  person,  otherwise  subject  to  its  pio\isions.  who  adopts 
and  carries  out  a  plan  to  eliminate  present  effects  of  past 
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discriminatory  practices  or  to  assure  equal  opportunity  in 

,       ,       real  estate  transactions,  if  the  plan  is  part  of  a  conciliation 

agreement  entered  into  by  that  person  under  the  provisions 

of  this  Chapter  or  under  the  provisions  of  the  Federal  Fair 

Housing  Act.  42  U.S.C.  §  3601  et  seq.,  or  is  voluntary  and 

is  consistent  with  the  purposes  thereof; 

(7)    The   sale,    rental,    exchange,    or   lease   of  commercial    real 

estate.     For  the  purposes  of  this  Chapter,  commercial  real 

-  estate    means    real    property    which    is    not    intended    for 

residential  use. 

(b)  No  provision  of  this  Chapter  requires  that  a  dwelling  be  made 
available  to  a  person  whose  tenancy  would  constitute  a  direct  threat  to 
the  health  or  safety  of  other  persons  or  whose  tenancy  would  result  in 
substantial  physical  damage  to  the  property  of  others. 

(c)  No  provision  of  this  Chapter  limits  the  applicability  of  any 
reasonable  local  or  State  restrictions  regarding  the  maximum  number 
of  occupants  permitted  to  occupy  a  dwelling  unit. 

(d)  Nothing  in  this  Chapter  shall  be  deemed  to  nullify  any 
provisions  of  the  North  Carolina  Building  Code  applicable  to  the 
construction  of  residential  housing  for  the  handicapped. 

(e)  No  provision  of  this  Chapter  regarding  familial  status  applies 
with  respect  to  housing  for  older  persons.  'Housing  for  older  persons' 
means  housing: 

(1)  Provided  under  any  State  or  federal  program  specifically 
designed  and  operated  to  assist  elderly  persons  as  defined  in 
the  program; 

(2)  Intended  for  and  solely  occupied  by  person  62  years  or 
older.  Housing  satisfies  the  requirements  of  this  subdivision 
even  though  there  are  persons  residing  in  such  housing  on 
October  I,  1989.  who  are  under  62  years  of  age,  provided 
that  all  new  occupants  after  October  1.  1989,  are  62  years 
or  older;  or 

(3)  Intended  for  and  operated  for  occupancy  by  at  least  one 
person  55  years  of  age  or  older  per  unit  as  shown  by  such 
factors  as  (i)  the  existence  of  significant  facilities  and 
services  specifically  designed  to  meet  the  physical  and  social 
needs  of  older  persons  or,  if  this  is  not  practicable,  that  the 
housing  provides  important  housing  opportunities  for  older 
persons,  (ii)  at  least  eighty  percent  (80%)  of  the  units  are 
occupied  by  at  least  one  person  55  years  of  age  or  older  per 
unit;  and  (iii)  the  publication  of  and  adherence  to  policies 
and  procedures  which  demonstrate  an  intent  by  the  owner  or 
manager  to  provide  housing  for  persons  55  years  or  older. 
Housing  satisfies  the  requirements  of  this  subdivision  even 
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though  on  October  1.   1989.  under  eighty  percent  (80%)  of 

the  units  in  the  housing  facility  are  occupied  by  at  least  one 

person    55    years    or   older    per    unit,    provided    that   eighty 

percent  (80%)  of  the  units  that  are  occupied  by  new  tenants 

after  October  1.   1989.  are  occupied  by  at  least  one  person 

55  years  or  older  per  unit  until  such  time  as  eighty  percent 

(80%)  of  all  the  units  in  the  housing  facility  are  occupied  by 

at   least  one   person   55   years  or  older.    Housing  facilities 

newly  constructed  for  first  occupancy  after  October  1.  1989, 

shall  satisfy  the  requirements  of  this  subdivision  if  (i)  when 

twenty-five  percent  (25%)  of  the  units  are  occupied,  eighty 

percent  (80%)  of  the  occupied  units  are  occupied  by  at  least 

one   person   55   years   or   older,    and   thereafter   (ii)   eighty 

percent  (80%)  of  all  newly  occupied  units  are  occupied  by  at 

least  one  person  55  years  or  older  until  such  time  as  eighty 

percent  (80%)  of  all   the   units  in  the  housing  facility  are 

occupied  by  at  least  one  person  55  years  of  age  or  older. 

Housing  satisfies  the  requirements  of  subdivisions  (2)  and  (3)  of  this 

subsection  even  though  there  are  units  occupied  by  employees  of  the 

housing  facility  who  are  under  the  minimum  age  or  family  members 

of  the    employees    residing    in    the    same    unit    who    are    under    the 

minimum    age,    provided    the   employees    perform    substantial    duties 

directly  related  to  the  management  of  the  housing." 

Sec.  5.     This  act  shall  become  effective  October  I.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  758  CHAPTER  508 

AN     ACT     TO     AMEND     THE     PLANT     PROTECTION     AND 
CONSERVATION  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  106-202.15  is  amended  by  adding  a  new 
subdivision  to  read: 

"(13)  To  stop  the  sale  of  or  to  seize  any  endangered,  threatened, 
or  special  concern  plant  species,  or  part  thereof  possessed, 
transported,  or  moved  within  this  State  or  brought  into 
this  State  from  any  place  outside  the  State  if  such  is  found 
by  the  Board  or  its  duly  authorized  agent  to  be  in  violation 
of  this  Article  or  rules  adopted  pursuant  to  this  Article- 
Such  plants  shall  be  moxed  or  disposed  of  at  the  direction 
of  the  Board  or  its  agent  or  by  court  order." 

Sec.  2.     G.S.  106-202.19  reads  as  rewritten: 
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"^106-202.19.  Unlawful  acts:  penalties;  enforcemenl. 
(a)  It    is  unlawful: 

(1)  To  uproot,  dig.  take  or  otherwise  disturb  or  remove  for  any 
purpose  from  the  lands  of  another,  any  plant  on  a  protected 
plant  list  without  a  written  permit  from  the  owner  which  is 
dated  and  valid  for  no  more  than  180  days  and  which 
indicates  the  species  or  higher  taxon  of  plants  for  which 

*■  permission  is  granted:  except  that  the  incidental  disturbance 

of     protected     plants     during     agricultural,     forestry     or 
^        development  operations  is  not  illegal  so  long  as  the  plants 
•     •  are  not  collected  for  sale  or  commercial  use; 

(2)  To  sell,  barter,  trade,  exchange,  export,  offer  for  sale, 
barter,  trade,  exchange  or  export  or  give  away  for  any 
purpose  including  advertising  or  other  promotional  purpose 
any  plant  on  a  protected  plant  list,  except  as  authorized 
according    to    the    rules    and    regulations    of   the    Board; 

including those promuFgated pursuant te Gr^ 

106.202.15(1); 

(3)  To  violate  any  rule  perform  any  act  specifically  prohibited 
by  the  rules  and — regulations  of  the  Board  promulgated 
under  this  Article;  pursuant  to  its  authority  under  G.S. 
106-202. 15. 

(4)  To  dig  ginseng  on  another  person's  land,  except  for  the 
purpose  of  replanting,  between  the  first  day  of  April  and 
the  first  day  of  September; 

(5)  To  buy  ginseng  outside  of  a  buying  season  as  provided  by 
the  Board  without  obtaining  the  required  documents  from 
the  person  selling  the  ginseng; 

(6)  To  buy  ginseng  for  the  purpose  of  resale  or  trade  without 
holding  a  currently  valid  permit  as  a  ginseng  dealer; 

(7)  To  fail  to  keep  records  as  required  under  this  Article,  to 
refuse  to  make  records  available  for  inspection  by  the 
Board  or  its  agent,  or  to  use  forms  other  than  those 
provided  for  the  current  year  or  harvest  season  by  the 
Department  of  Agriculture; 

(8)  To  provide  false  information  on  any  record  or  form 
required  under  this  Article; 

(9)  To  make  false  statements  or  provide  false  information  in 
connection  with  any  investigation  conducted  under  this 
Article; 

(10)  To  possess  any  protected  plant,  or  part  thereof,  which  was 
obtained  in  violation  of  this  Article  or  any  rule  adopted 
hereunder;  or 
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(1 1)    To  violate  a   stop  sale  order   issued   by  the  Board  or   its 
agent. 
The  illegal  movement  or  distribution  of  each  plant,  pursuant  to  this 
subsection  shall  constitute  a  separate  violation. 

Each  person  convicted  of  violating  the  provisions  of  this  Article, 
shall  be  fined  not  less  than  one  hundred  dollars  ($100.00),  upon  the 
first  conviction  and  not  less  than  five  hundred  dollars  ($500.00)  upon 
a  subsequent  conviction. 

(al)  Any  person  convicted  of  violating  this  Article,  or  any  rule  of 
the  Board  adopted  pursuant  to  this  Article  shall  be  guilty  of  a 
misdemeanor,  and  for  a  first  violation  shall  be  fined  not  less  than  one 
hundred  dollars  ($100.00)  nor  more  than  five  hundred  dollars 
($500.00);  and  upon  a  subsequent  conviction  shall  be  fined  not  less 
than  five  hundred  dollars  ($500.00)  and  not  more  than  one  thousand 
dollars  ($1000).  Each  illegal  movement  or  distribution  of  a  protected 
plant  shall  constitute  a  separate  violation.  In  addition,  if  any  person 
continues  to  violate  or  further  violates  any  provision  of  this  Article 
after  written  notice  from  the  Board,  the  court  may  determine  that  each 
day  during  which  the  violation  continued  or  is  repeated  constitutes  a 
separate  violation  subject  to  the  foregoing  penalties. 

(a2)  A  civil  penalty  of  not  more  than  two  thousand  dollars  ($2000) 
may  be  assessed  by  the  Board  against  any  person  guilty  of  violating 
this  Article  a  second  or  subsequent  time. 

(b)  The  Commissioner  or  any  employee  of  the  Department  of 
Agriculture  designated  by  the  Commissioner  to  enforce  the  provisions 
of  this  Article,  may  enter  any  place  within  the  State  at  all  reasonable 
times  where  plant  materials  are  being  grown,  transported  or  offered 
for  sale  and  require  the  presentation  for  inspection  of  all  pertinent 
papers  and  records  relative  to  the  provisions  of  this  Article,  after 
giving  notice  in  writing  to  the  owner  or  custodian  of  the  premises  to 
be  entered.  If  he  refuses  to  consent  to  the  entry,  the  Commissioner 
may  apply  to  any  district  court  judge  and  the  judge  may  order,  without 
notice,  that  the  owner  or  custodian  of  the  place  permit  the 
Commissioner  to  enter  the  place  for  the  purposes  herein  stated  and 
failure  by  any  person  to  obey  the  order  may  be  punished  as  for 
contempt. 

(c)  The  Commissioner  of  Agriculture  is  authorized  to  apply  to  the 
superior  court  for.  and  the  court  shall  have  jurisdiction  upon  hearing 
and,  for  cause  shown,  to  grant  a  temporary  or  permanent  injunction 
restraining  any  person  from  violating  any  provision  of  G.S. 
106-202. 19(a).  regardless  of  whether  there  exists  an  adequate  remedy 
at  law." 

Sec.  3.     Article   19B  of  Chapter   106  of  the  General  Statutes  is 
amended  by  adding  the  following  sections  to  read: 
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"§   106-202.20.     Foifeiiurc  of  illegally  possessed  plants;  disposition  of 
plants. 

Upon  conviction  of  any  defendant  for  a  violation  of  G.S. 
106-202.19,  the  court,  in  its  discretion,  may  order  the  defendant  to 
forfeit  any  plant  or  plant  parts  which  he  possesses  in  violation  of  G.S. 
106-202.19.  The  court  shall  direct  disposition  of  any  forfeited  plant 
or  plant  part  by  destruction  or  sale.  The  proceeds  from  such  a  sale 
shall  be  paid  to  the  North  Carolina  Department  of  Agriculture  for  use 
in  the  enforcement  of  this  Article. 
"§  106-202.21 .    Ginseng  dealer  permits. 

(a)  No  person  shall  act  in  the  capacity  of  a  ginseng  dealer,  or  shall 
engage,  or  offer  to  engage  in  the  business  of.  advertise  as,  or  assume 
to  act  as  a  ginseng  dealer  unless  that  person  holds  a  currently  valid 
permit  as  provided  in  this  Article. 

(b)  Applications  for  a  ginseng  dealer  permit  shall  be  on  a  form  and 
shall  contain  information  as  prescribed  by  the  Board.  All  permits 
issued  under  this  section  shall  expire  on  30  June  of  the  Fiscal  year  for 
which  they  are  issued. 

(c)  A  ginseng  dealer  permit  may  be  renewed  annually  upon 
application  to  the  Board. 

(d)  A  ginseng  dealer  shall  notify  the  Board  of  any  change  of 
address  or  business  location  within  30  days  of  such  change. 

(e)  The  Board  shall  issue  to  each  applicant  who  satisfies  the 
requirements  of  this  Article  a  permit  which  entitles  the  applicant  to 
conduct  the  business  described  in  the  application  during  the  harvest 
season  for  which  the  permit  is  issued,  unless  the  permit  is  suspended 
or  revoked. 

"§  106-202.22.    Denial,  suspension,  or  revocation  of  permit. 

(a)  The  Board  may  deny,  suspend,  revoke,  or  modify  any  permit 
issued  under  this  Article  if  it  finds  that  the  applicant  or  permit  holder 
has  violated  this  Article  or  rules  adopted  pursuant  to  this  Article. 

(b)  Suspension  of  any  permit  under  this  Article  shall  be  for  not 
less  than  one  year.  Any  permit  holder  whose  permit  has  been  revoked 
shall  not  be  eligible  to  reapply  until  two  years  after  the  final  decision 
of  the  Board  or  two  years  after  his  permit  is  surrendered  pursuant  to 
such  revocation,  whichever  is  earlier.  The  expiration  or  voluntary 
surrender  of  a  permit  shall  not  deprive  the  Board  of  jurisdiction  to 
suspend,  revoke  or  modify  such  permit.  A  person  whose  permit  has 
been  suspended  or  revoked  shall  not  engage  in  business  as  an 
employee,  partner,  or  associate  of  another  permit  holder  during  the 
period  of  such  revocation  or  suspension. 

(c)  If  a  permit  is  suspended  or  revoked,  the  permit  holder  shall, 
within  five  days  of  such  suspension  or  revocation,  surrender  such 
permit  to  the  Commissioner  or  his  authorized  representative." 
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Sec.  4.     G.S.  14-392  and  G.S.  14-393  are  repealed. 

Sec.  5.  This  act  shall  become  effective  October  1,  1989. 
Prosecutions  for  offenses  occurring  before  the  effective  date  of  this  act 
are  not  abated  or  affected  by  this  act  and  the  statutes  that  would  be 
applicable  but  for  this  act  remain  applicable  to  those  prosecutions. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  759  CHAPTER  509 

AN  ACT  TO  EXEMPT  THE  TOWN  OF  WAKE  FOREST  FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law.  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax.  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  Town  of  Wake  Forest. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  865  CHAPTER  510 

AN  ACT  TO  AMEND  THE  GASTONIA  FAIR  HOUSING  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1  of  Chapter  902  of  the  1985  Session  Laws, 
as  rewritten  by  Section  1  of  Chapter  931.  Session  Laws  of  1987.  is 
rewritten  to  read: 

"Section  1.    (a)    The  City  Council  of  Gastonia  shall  have  the  power 
to     adopt     ordinances     prohibiting     discrimination     in     real     estate 
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transactions  based  on  race,  color,  national  origin,  religion,  age,  sex. 
handicap  or  familial  status,  subject  to  reasonable  exemptions  as 
defined  in  the  ordinances.  For  purposes  of  this  act.  'discrimination  in 
real  estate  transactions'  includes  those  acts,  practices,  activities  or 
procedures  constituting  discriminatory  housing  practices  under  Title 
VIII  of  the  Civil  Rights  Act  of  1968.  as  amended,  entitled  the  'Fair 
Housing  Act'  (42  U.S.C.  §  3601  ei  seq.).  Such  ordinances  may 
provide  that  violations  constitute  a  criminal  offense;  may  subject  the 
offender  to  civil  penalties;  and  may  provide  for  their  enforcement  by 
application  to  the  Superior  Court  of  Gaston  County  for  appropriate 
legal  and  equitable  relief,  including  mandatory  and  prohibitory 
injunctions  and  orders  of  abatement,  actual  monetary  damages, 
punitive  damages  and  attorneys  fees;  and  the  court  shall  have 
jurisdiction  to  grant  such  remedies. 

(b)  The  City  Council  may  authorize  or  create  an  agency  or 
commission  of  the  City  of  Gastonia,  hereinafter  referred  to  as  'the 
agency',  to  take  such  actions  and  to  have  such  powers  and  duties  as 
may  be  appropriate  and  necessary  to  implement  and  enforce  the 
ordinances,  including  the  following: 

(1)  To  receive,  initiate,  investigate,  seek  to  conciliate,  hold 
hearings  on.  and  determine  the  fmal  administrative 
disposition  of  charges  filed  under  or  complaints  arising  from 
the  ordinances; 

(2)  To  mediate  alleged  violations  of  the  ordinances  and  to 
negotiate  and  approve  written  conciliation  agreements 
relating  thereto,  which  agreements  may  include  provisions 
for  actual  monetary  damages,  affirmative  or  specific  relief 
and  attorney's  fees; 

(3)  To  seek  temporary  restraining  orders  and  preliminary 
injunctions  from  the  Superior  Court  of  Gaston  County  when 
reasonably  necessary  to  carry  out  the  purposes  of  the 
ordinances  or  to  maintain  the  status  quo  during  pendency  of 
its  proceedings; 

(4)  To  issue  orders  against  persons  it  finds,  after  notice  and 
hearing,  to  have  violated  the  ordinances  which  orders  may 
include  the  assessment  of  civil  penalties  pursuant  to  the 
ordinance,  the  award  of  actual  monetary  damages  and  such 
other  relief  as  may  be  appropriate;  and 

(5)  To  petition  for  judicial  enforcement  of  its  orders  and  written 
conciliation  agreements  in  the  Superior  Court  of  Gaston 
County. 

(c)  Such  ordinances  may  pro\ide  for  the  designation  of  a  Fair 
Housing  Officer  or  Officers  who  may  perform  designated  duties  in 
order  to  assist  the  City  or  the  agency  in  performing  its  responsibilities 
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under  the  ordinances,  including  but  not  limited  to  those  regarding  the 
initiation,  receipt,  investigation  and  conciliation  of  charges  filed  under 
or  complaints  arising  from  the  ordinances." 

Sec.  2.  Section  3  of  Chapter  902  of  the  1985  Session  Laws  is 
rewritten  to  read: 

"Sec.  3.  (a)  Any  person  aggrieved  by  an  order  or  final  decision  of 
the  agency  shall  have  the  right  to  request  a  hearing  de  novo  by  filing  a 
civil  action  in  the  Superior  Court  of  Gaston  County  against  the  person 
allegedly  violating  the  ordinances,  provided  such  action  is  filed  within 
one  year  of  receipt  of  the  agency's  order  or  final  decision. 
Reasonable  attorney's  fees  and  costs  shall  be  recoverable  by  the 
prevailing  party  in  the  courfs  discretion,  and  the  court  may  order  any 
appropriate  legal  or  equitable  relief  including  actual  monetary 
damages,  mandatory  or  prohibitory  injunctions  and  punitive  damages. 

(b)  Notwithstanding  the  provisions  of  Section  3(a),  an  ordinance 
adopted  pursuant  to  this  act  may  permit  a  complainant  dissatisfied  with 
the  agency's  handling  of  a  complaint  to  bring  a  civil  action  in  the 
Superior  Court  of  Gaston  County  against  the  person  allegedly  violating 
the  ordinances,  provided  such  action  is  brought  within  one  year  after 
the  complaint  was  filed  with  the  agency. 

(c)  Any  person  aggrieved  by  the  decision  of  the  Superior  Court 
pursuant  to  Section  3(a)  or  3(b)  above  may  appeal  such  decision  to  the 
North  Carolina  Appellate  Division  according  to  the  rules  of  civil 
procedure  applicable  to  other  civil  cases." 

Sec.  3.  Section  4(a)  of  Chapter  902  of  the  1985  Session  Laws 
is  amended  to  read: 

"(a)  If  within  60  days  after  entry  of  an  order  of  the  agency,  the 
respondent  has  not  complied  with  the  order  and  no  person  aggrieved 
thereby  has  requested  a  de  novo  hearing  pursuant  to  Section  3(a)  of 
this  act,  the  agency  or  any  aggrieved  person  may  petition  the  Superior 
Court  of  Gaston  County  for  an  order  of  the  court  enforcing  the  order 
of  the  agency.  Such  petition  shall  be  heard  by  the  Superior  Court  as 
a  matter  in  the  nature  of  certiorari  as  set  forth  in  this  section." 

Sec.  4.  Section  5  of  Chapter  902  of  the  1985  Session  Laws,  as 
rewritten  by  Section  2  of  Chapter  931.  Session  Laws  of  1987.  is 
rewritten  to  read: 

"Sec.  5.  The  ordinances  may  include  affirmative  provisions 
requiring  (i)  that  handicapped  persons  be  allowed  to  make  reasonable 
modifications  or  alterations  to  existing  premises  at  their  own  expense  if 
necessary  to  afford  them  full  enjoyment  of  such  premises:  and  (ii)  that 
multifamily  dwellings  consisting  of  four  or  more  units  and  intended 
for  initial  occupancy  after  March  13.  1991.  be  designed  and 
constructed  subject  to  specified  requirements  in  order  to  ensure  that 
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units  therein  are  readily  accessible  to.  and  adaptable  to  the  use  of, 
handicapped  persons." 

Sec.  5.  Sections  2.  4(b)  through  4(f).  6.  7.  and  8  of  Chapter 
902  of  Session  Laws  of  1985.  as  amended  by  Chapter  931,  Session 
Laws  of  1987,  shall  remain  in  full  force  and  effect  as  written. 

Sec.  6.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  880  CHAPTER  511  r 

AN  ACT  TO  AUTHORIZE  THE  MUNICIPALITIES  IN  WAKE 
COUNTY  TO  NAME  AND  RENAME  STREETS  IN  THEIR 
EXTRATERRITORIAL  JURISDICTION. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  G.S.  153A-240  is  amended  by  adding  the  following 
at  the  end:  "Provided,  however,  that  upon  adoption  of  an  ordinance 
by  a  city  to  provide  for  the  assumption  by  the  city  of  the  power  of 
naming  and  renaming  roads  within  that  city's  area  of  extraterritorial 
jurisdiction,  the  city  may  take  any  action  provided  by  this  section  as  to 
roads  in  that  area,  and  the  county  shall  have  no  jurisdiction  under  this 
section  in  that  area.  If  a  city  shall  adopt  such  an  ordinance,  it  shall 
assume  all  responsibility  that  the  county  may  have  had  for  maintaining 
and  replacing  all  street  name  signs  in  that  area.  Prior  to  taking  any 
action  under  G.S.  153A-240  in  that  area,  the  city  shall  notify  the 
board  of  county  commissioners  of  the  proposed  action  so  that  the 
county  may  review  such  proposed  action  and  comment  on  it." 

Sec.  2.  This  act  applies  to  all  incorporated  municipalities  in 
Wake  County.  .    , . 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  904  CHAPTER    512 

AN  ACT  PERTAINING  TO  THE  NOTICE  REQUIRED  FOR  THE 
ADOPTION  OF  OVERLAY  ZONING  DISTRICT  ORDINANCES 
BY  THE  CITY  OF  DURHAM. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  94. 1  of  the  Charter  of  the  City  of  Durham, 
being  Chapter  671.  Session  Laws  of  1975.  as  added  by  Chapter  716. 
Session  Laws  of  1985.  reads  as  rewritten: 
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"Sec.  94.1.  Overlay  zones.  In  exercising  the  authority  conferred 
upon  cities  by  G.S.  l60A-38i  and  G.S.  I60A-382,  tiie  City  Council 
may  establish  zoning  districts  which  overlay  other  zoning  districts 
adopt  ordinances  establishing  overlay  districts,  in  which  additional 
requirements  are  imposed  on  certain  properties  within  one  or  more 
general  or  special  use  districts.  The  provisions  of  G.S.  160A-384 
which  follow  the  first  sentence  of  such  section  (concerning  the  giving 
of  mailed  notice)  shall  not  apply  to  the  ordinances  which  establish  or 
amend:  (i)  overlay  districts,  or  the  boundaries  of  such  districts;  or  (ii) 
the  requirements  applicable  within  such  overlay  districts." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June.  1989. 

H.B.  906  CHAPTER  513 

AN  ACT  CLARIFYING  THE  AUTHORITY  OF  THE  CITY  OF 
DUIOIAM       TO  MAKE       RELOCATION       ASSISTANCE 

PAYMENTS         IN         ACCORDANCE         WITH         FEDERAL 
REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  2  of  Chapter  133  of  the  General  Statutes  is 
amended  by  adding  the  following  new  section  to  read: 
"  §  1 33-/7. 1 .    Exception  for  City  of  Durham. 

Notwithstanding  anything  in  this  Article  which  may  be  to  the 
contrary,  the  City  of  Durham  may  in  its  discretion,  make  payments  to 
a  displaced  person  in  excess  of  the  limitations  set  forth  in  this  Article 
to  the  extent  such  payments  are  authorized  under  42  U.S.C.  §4601  et 
seq.,  implementing  regulations  thereunder,  or  other  applicable  federal 
statutes  or  regulations." 

Sec.  2.     This  act  Is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  926  CHAPTER  514 

AN  ACT  TO  PROVIDE  THAT  IT  IS  UNLAWFUL  TO  REQUEST 
AMBULANCE  SERVICE  IN  GREENE  COUNTY  WHEN  THAT 
SERVICE  IS  NOT  NEEDED. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  14-1 1  1.3  reads  as  rewritten: 

"§  14-1 1 1.3.    Making  unneeded  ambulance  request  in  certain  counties. 
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It  shall  be  unlawful  for  any  person  or  persons  to  willfully  obtain  or 
attempt  to  obtain  ambulance  service  that  is  not  needed,  or  to  make  a 
false  request  or  report  that  an  ambulance  is  needed.  Every  person 
convicted  of  violating  this  section  shall  upon  conviction  be  punished  by 
a  fine  of  fifty  dollars  ($50.00)  or  imprisonment  not  to  exceed  30  days 
or  both  such  fine  and  imprisonment. 

This  section  shall  apply  only  to  the  Counties  of  Ashe,  Buncombe, 
Cherokee.  Clay.  Davie.  Duplin,  Greene.  Haywood.  Hoke.  Macon, 
Madison,  Robeson,  Washington.  Wilkes  and  Yadkin." 

Sec.  2.  This  act  shall  become  effective  October  1,  1989,  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  933  CHAPTER  515 

AN  ACT  RELATING  TO  DISPOSITION  OF  EXCESS  PROPERTY 
BY  THE  CITY  OF  ROXBORO  AT  THE  ROXBORO  LAKE 
PROJECT. 

The  General  Assembly  of  North  Caroline!  enacts: 

Section  1.  The  City  of  Roxboro  shall,  if  provided  by  Section  6 
of  this  act.  promptly  convey  good  title  to  excess  property  at  the  Lake 
Roxboro  project. 

Sec.  2.     For  the  purpose  of  this  act: 

(1)  "Excess  property"  means  property  lying  between  the  10-foot 
high  water  mark  of  Lake  Roxboro  and  the  original 
landowner's  property  line;  and 

(2)  "Original  landowner"  means  persons  who  conveyed  property 
to  the  City  of  Roxboro  for  the  Lake  Roxboro  project. 

Sec.  3.  The  original  landowners  or  their  successors  in  title 
must  have  the  excess  property  they  intend  to  purchase  surveyed  at 
their  own  expense. 

Sec.  4.  Current  fair  market  value  shall  be  determined  as 
follows:  The  City  of  Roxboro  shall  select  a  qualified  appraiser;  the 
original  landowners  or  their  successors  in  title  shall  select  a  qualified 
appraiser,  and  the  two  appraisers  selected  shall  select  a  third 
appraiser;  then  the  three  appraisers  shall  establish  the  current  fair 
market  value.  The  original  landowners  or  their  successors  shall  pay 
for  the  appraiser  they  select,  the  city  shall  pay  for  the  appraiser  it 
selects,  and  they  shall  each  pay  one-half  for  the  third  appraiser. 

Sec.  5.  This  act  shall  apply  to  any  excess  property  to  which  the 
original  landowners  or  their  successors  in  title  shall  have  given  notice 
of  intent  to  purchase  to  the  City  of  Roxboro  no  later  than  July   I , 
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1992.  Such  notice  of  intent  to  purchase  shall  include  a  copy  of  the 
survey  required  by  this  act.  The  appraisal  process  shall  commence 
immediately  after  such  notice  of  intent  to  purchase. 

Sec.  6.  The  original  landowners  or  their  successors  in  title 
may,  within  120  days  of  receiving  the  appraisal,  purchase  from  the 
City  of  Roxboro  any  excess  property  at  current  fair  market  value,  less 
the  cost  of  the  survey  and  less  the  cost  of  the  one-half  of  the  third 
appraiser. 

Sec.  7.  The  City  of  Roxboro  may  not  dispose  of  any  excess 
property  as  defined  by  this  act  except  as  provided  by  this  act,  except 
that  the  City  may  dispose  of  such  excess  property  as  provided  by  law  if 
a  notice  of  intent  to  purchase  and  a  survey  is  not  provided  by  July  1 . 
1992.  as  provided  by  Section  5  of  this  act,  or  if  the  purchase  is  not 
made  within  120  days  of  the  appraisal  as  provided  by  Section  6  of  this 
act. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  939  CHAPTER  516 

AN  ACT  PERTAINING  TO  THE  NOTICE  REQUIRED  FOR  THE 
ADOPTION  OF  OVERLAY  ZONING  DISTRICT  ORDINANCES 
BY  DURHAM  COUNTY. 

777^  General  Assembly  of  North  Carolina  enacts: 

Section  1.  In  exercising  the  authority  conferred  upon  counties 
by  G.S.  153A-340.  G.S.  153A-341  and  G.S.  153A-342.  through  the 
adoption  of  overlay  districts  in  which  additional  requirements  are 
imposed  on  certain  properties  within  one  or  more  general  or  special 
use  districts,  a  county  board  of  commissioners  may  give  notice  of  such 
proposal  by  publication  in  a  newspaper  having  general  circulation 
within  the  county  as  provided  in  G.S.  153A-323.  With  respect  to  the 
adoption  of  such  overlay  districts,  the  provisions  of  G.S.  153A-343 
which  follow  the  first  sentence  of  such  section  (concerning  the  giving 
of  mailed  notice)  shall  not  apply  to  the  adoption  of  any  ordinances 
which  establish  or  amend  (i)  overlay  districts,  or  the  boundaries  of 
such  districts,  or  (ii)  the  requirements  applicable  within  such  overlay 
districts. 

Sec.  2.     This  act  applies  to  Durham  County  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June.  1989. 
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H.B.  1039  CHAPTER  517  ' 

AN  ACT  TO  PROVIDE  THAT  WATER  AND  SEWER 
AUTHORITIES  SHALL  HAVE  THE  POWER  TO  ACQUIRE 
REAL  PROPERTY  AND  INTERESTS  IN  REAL  PROPERTY  IN 
THE  SAME  MANNER  AND  BY  THE  SAME  PROCEDURES, 
EXCEPT  BY  EMINENT  DOMAIN.  AS  ARE  PROVIDED  FOR 
ACQUISITION  OF  SUCH  PROPERTY  BY  CITIES  AND 
TOWNS. 

The  General  Assembly  of  North  Carolina  enacis:  ' 

Section  1.      G.S.  162A-6  reads  as  rewritten: 
"§  I62A-6.  Powers  of  authority  generally. 

Each  authority  created  hereunder  shall  be  deemed  to  be  a  public 
instrumentality  exercising  public  and  essential  governmental  functions 
to  provide  for  the  public  health  and  welfare,  and  each  such  authority 
is,  subject  to  the  provisions  of  G.S.  162A-7.  hereby  authorized  and 
empowered: 

(1)  To  adopt  bylaws  for  the  regulation  of  its  affairs  and  the 
conduct  of  its  business: 

(2)  To  adopt  an  official  seal  and  alter  the  same  at  pleasure; 

(3)  To  maintain  an  office  at  such  place  or  places  as  it  may 
designate; 

(4)  To  sue  and  be  sued  in  its  own  name,  plead  and  be 
impleaded; 

(5)  To  acquire,  lease  as  lessee  or  lessor,  construct, 
reconstruct,  improve,  extend,  enlarge,  equip,  repair, 
maintain  and  operate  any  water  system  or  part  thereof  or 

'  ' '■  any  sewer  system  or  part  thereof  or  any  combination 
thereof  within  or  without  the  participating  political 
subdivisions  or  any  thereof; 

(6)  To  issue  revenue  bonds  of  the  authority  as  hereinafter 
provided  to  pay  the  cost  of  such  acquisition,  construction, 
reconstruction,  improvement,  extension,  enlargement  or 
equipment; 

(7)  To  issue  revenue  refunding  bonds  of  the  authority  as 
hereinafter  provided; 

(8)  To  combine  any  water  system  and  any  sewer  system  as  a 
single    system  for  the  purpose  of  operation  and  financing; 

(9)  To  fix  and  revise  from  time  to  time  and  to  collect  rates, 
fees  and  other  charges  for  the  use  of  or  for  the  services 
and  facilities  furnished  by  any  system  operated  by  the 
authority; 
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(10)  To  acquire  in  the  name  of  the  authority  by  gift,  grant, 
purchase  purchase,  devise,  exchange,  lease,  acceptance  of 
offers  of  dedication  by  plat,  or  any  other  lawful  method, 
to  the  same  extent  and  in  the  same  manner  as  provided  for 
cities  and  towns  under  the  provisions  of  G.S.  160A-240.1 
and  G.S.  160A-374,  or  the  exercise  of  the  right  of 
eminent  domain  in  accordance  with  the  General  Statutes 
of  North  Carolina  which  may  be  applicable  to  the  exercise 
of  such  powers  by  municipalities  or  counties,  any  lands  or 
rights  in  land  or  water  rights  in  connection  therewith,  and 
to  acquire  such  personal  property,  as  it  may  deem 
necessary  in  connection  with  the  acquisition,  construction, 
reconstruction,  improvement,  extension,  enlargement  or 
operation  of  any  water  system  or  sewer  system,  and  to 
hold  and  dispose  of  all  real  and  personal  property  under 
its  control;  provided,  that  the  taking  of  water  from  any 
stream  or  reservoir  by  any  authority  created  under  the 
provisions  of  this  Article  shall  not  vest  in  the  taker  any 
rights  by  prescription;  provided,  further,  that  nothing  in 
this  section  shall  affect  rights  by  prescription,  if  any,  now 
held  by  any  municipality  and  which  may  be  later 
transferred  to  any  authority  of  which  such  municipality 
may  become  a  member; 

(11)  To  make  and  enter  into  all  contracts  and  agreements 
necessary  or  incidental  to  the  performance  of  its  duties 
and  the  execution  of  its  powers  under  this  Article, 
including  a  trust  agreement  or  trust  agreements  securing 
any  revenue  bonds  issued  hereunder,  and  to  employ  such 
consulting  and  other  engineers.  superintendents, 
managers,  construction  and  financial  experts,  accountants 
and  attorneys,  and  such  employees  and  agents  as  may.  in 
the  judgment  of  the  authority  be  deemed  necessary,  and  to 
fix  their  compensation;  provided,  however,  that  all  such 
expenses  shall  be  payable  solely  from  funds  made 
available  under  the  provisions  of  this  Article; 

(12)  To  enter  into  contracts  with  the  government  of  the  United 
States  or  any  agency  or  instrumentality  thereof,  or  with 
any  political  subdivision.  private  corporation, 
copartnership,  association  or  individual  providing  for  the 
acquisition,  construction,  reconstruction,  improvement, 
extension,  enlargement,  operation  or  maintenance  of  any 
water  system  or  sewei"  system  or  providing  for  or  relating 
to  the  treatment  and  disposal  of  sewage  or  providing  for  or 
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relating  to  any  water  system  or  the  purchase  or  sale  of 
water; 

(13)  To  receive  and  accept  from  any  federal.  State  or  other 
public  agency  and  any  private  agency,  person  or  other 
entity,   donations,   loans,   grants,   aid  or  contributions  of 

■  any  money,  property,  labor  or  other  things  of  value  for 

any  sewer  system  or  water  system,  and  to  agree  to  apply 
and  use  the  same  in  accordance  with  the  terms  and 
conditions  under  which  the  same  are  provided; 

(14)  To  enter  into  contract  with  any  political  subdivision  by 
which  the  authority  shall  assume  the  payment  of  the 
principal  of  and  interest  on  indebtedness  of  such 
subdivision;  and 

(14a)  To  make  special  assessments  against  benefited  property 
within  the  area  served  or  to  be  served  by  the  authority  for 
.the  purpose  of  constructing,  reconstructing,  extending,  or 
otherwise  improving  water  systems  or  sanitary  collection, 
treatment,  and  sewage  disposal  systems,  in  the  same 
manner  that  a  county  may  make  special  assessments  under 
authority  of  Chapter  1 53 A,  Article  9,  except  that  the 
language  appearing  in  G.S.  153A-185  reading  as  follows: 
'A  county  may  not  assess  property  within  a  city  pursuant 
to  subdivision  (I)  or  (2)  of  this  section  unless  the 
governing  board  of  the  city  has  by  resolution  approved  the 
project,'  shall  not  apply  to  assessments  levied  by  Water 
and  Sewer  Authorities  established  pursuant  to  Chapter 
162A.  Article  1,  of  the  General  Statutes.  For  the  purposes 
of  this  paragraph,  references  in  Chapter  153A,  Article  9, 
to  the  'county,'  the  'board  of  county  commissioners,'  'the 
board'  or  a  specific  county  official  or  employee  are 
deemed  to  refer,  respectively,  to  the  authority  and  to  the 
official  or  employee  of  the  authority  who  performs  most 
nearly  the  same  duties  performed  by  the  specified  county 
official  or  employee. 

Assessment  rolls  after  being  confirmed  shall  be  filed  for 
registration  in  the  office  of  the  Register  of  Deeds  of  the 
county  in  which  the  property  being  assessed  is  located, 
and  the  term  'county  tax  collector'  wherever  used  in  G.S. 
153A-195  and  153A-196.  shall  mean  the  Executive 
Director  or  other  administrative  officer  designated  by  the 
authority  to  perform  the  functions  described  in  said 
sections  of  the  statute. 

(14b)  To  provide  for  the  defense  of  civil  and  criminal  actions 
and   payment  of  civil  judgments   against  employees   and 
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<  -  officers  or  former  employees  and  officers  and  members  or 
former  members  of  the  governing  body  as  authorized  by 
G.S.  160A-167.  as  amended. 
(14c)  To  adopt  ordinances  to  regulate  and  control  the  discharge 
of  sewage  into  any  sewerage  system  owned  or  operated  by 
tlie  authority.  Prior  to  the  adoption  of  any  such  ordinance 
or  any  amendment  to  any  such  ordinance,  the  authority 
shall  first  pass  a  declaration  of  intent  to  adopt  such 
ordinance  or  amendment.  The  declaration  of  intent  shall 
describe  the  ordinance  which  it  is  proposed  that  the 
authority  adopt.  The  declaration  of  intent  shall  be 
submitted  to  each  governing  body  for  review  and 
comment.  The  authority  shall  consider  any  comment  or 
suggestions  offered  by  any  governing  body  with  respect  to 
the  proposed  ordinance  or  amendment.  Thereafter,  the 
authority  shall  be  authorized  to  adopt  such  ordinance  or 
amendmeni  to  it  at  any  time  after  60  days  following  the 
submission  of  the  declaration  of  intent  to  each  governing 
body. 

(15)  To  do  all  acts  and  things  necessary  or  convenient  to  carry 
out  the  powers  granted  by  this  Article. 

(16)  To  purchase  real  or  personal  property  as  provided  by  G.S. 
160A-20.  in  addition  to  any  other  method  allowed  under 
this  Article." 

Sec.  2.  This  act  shall  have  no  effect  upon  the  provisions  of 
G.S.  162A-7. 

Sec.  3.  This  act  is  effective  upon  ratification,  and  shall  have  the 
effect  of  validating  the  acquisition  of  any  property  theretofore  acquired 
by  any  water  and  sewer  authority  by  any  of  the  methods  authorized  by 
this  revision  of  G.S.  162A-6(I0)  by  Section  I  of  this  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  1156  CHAPTER  518 

AN  ACT  TO  MAKE  CHANGES  TO  THE  POWERS  OF  COMPANY 
POLICE  OFFICERS  SERVING  NORTH  CAROLINA  PRIVATE 
COLLEGES  AND  UNIVERSITIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  74A-2  reads  as  rewritten: 
"§  74A-2.  Oath  and  powers  of  company  police:  exceptions  as  to  railroad 
police,  police  and  campus  law  enforcement. 
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(a)  Every  policeman  so  appointed  shall,  before  entering  upon  the 
duties  of  his  office,  take  and  subscribe  the  usual  oath. 

(b)  Such  policemen,  while  in  the  performance  of  the  duties  of  their 
employment,  shall  severally  possess  all  the  powers  of  municipal  and 
county  police  officers  to  make  arrests  for  both  felonies  and 
misdemeanors  and  to  charge  for  infractions: 

(1)  Upon  property  owned  by  or  in  the  possession  and  control  of 
their  respective  employers;  or 

(2)  Upon  property  owned  by  or  in  the  possession  and  control  of 
any  person  or  persons  who  shall  have  contracted  with  their 
employer  or  employers  to  provide  security  for  protective 
services  for  such  property;  or 

(3)  Upon  any  other  premises  while  in  hot  pursuit  of  any  person 
or  persons  for  any  offense  committed  upon  property  vested 
in  subdivisions  (1)  and  (2)  above. 

(c)  Repealed  by  Session  Laws  1981.  c.  884.  s.  4. 

(d)  The  limitations  on  the  power  to  make  arrests  contained  in 
subdivisions  (1),  (2)  and  (3)  of  subsection  (b)  shall  not  be  applicable 
to  policemen  appointed  for  any  railroad  company.  Policemen 
appointed  for  railroad  companies  shall  be  required  to  post  a  bond  in 
the  sum  of  five  hundred  dollars  ($500.00)  in  lieu  of  the  bond  required 
by  subsection  (c). 

(e)  Private  Colleges  and  Universities. 

(1)  In  addition  to  the  power  to  make  arrests  contained  in 
subsection  (b)  of  this  section,  such  policemen  who  are 
employed  by  colleges  and  universities  which  are  licensed,  or 
exempted  from  licensure,  by  G.S.  116-15  shall  have  the 
same   authority    upon    that   portion    of  any   public   road   or 

,  highway  passing  through  or  immediately  adjoining  the 
property  described  in  subsection  (b)  of  this  section, 
wherever  located. 

(2)  The  board  of  trustees  of  any  college  or  university  which  is 
licensed,  or  exempted  from  licensure,  by  G.S.  116-15  may 
enter  into  joint  agreements  with  the  governing  board  of  any 
municipality  to  extend  the  law-enforcement  authority  of  such 
policemen  employed  by  the  college  or  university  into  any  or 
all  of  the  municipality's  jurisdiction  and  to  determine  the 
circumstances  in  which  this  extension  of  authority  may  be 
granted. 

(3)  The  board  of  trustees  of  any  college  or  university  which  is 
licensed,  or  exempted  from  licensure,  by  G.S.  116-15  may 
enter  into  joint  agreenients  with  the  governing  board  of  the 
county  with  the  consent  of  the  sheriff,  to  extend  the  law- 
enforcement  authority  of  such  policemen  employed  by  the 
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college    or    university    into    any    or    all    of    the    county's 
jurisdiction  and  to  determine  the  circumstances  in  which  this 
extension  of  authority  may  be  granted." 
Sec.  2.     G.S.  160A-288  reads  as  rewritten: 
"§  I60A-288.  Cooperation  between  law-enforcement  agencies. 

(a)  In  accordance  with  rules,  policies,  or  guidelines  officially 
adopted  by  the  governing  body  of  the  city  or  county  by  which  he  is 
employed,  and  subject  to  any  conditions  or  restrictions  included 
therein,  the  head  of  any  law-enforcement  agency  may  temporarily 
provide  assistance  to  another  agency  in  enforcing  the  laws  of  North 
Carolina  if  so  requested  in  writing  by  the  head  of  the  requesting 
agency.  The  assistance  may  comprise  allowing  officers  of  the  agency 
to  work  temporarily  with  officers  of  the  requesting  agency  (including 
in  an  undercover  capacity)  and  lending  equipment  and  supplies.  While 
working  with  the  requesting  agency  under  the  authority  of  this  section, 
an  officer  shall  have  the  same  jurisdiction,  powers,  rights,  privileges 
and  immunities  (including  those  relating  to  the  defense  of  civil  actions 
and  payment  of  judgments)  as  the  officers  of  the  requesting  agency  in 
addition  to  those  he  normally  possesses.  While  on  duty  with  the 
requesting  agency,  he  shall  be  subject  to  the  lawful  operational 
commands  of  his  superior  officers  in  the  requesting  agency,  but  he 
shall  for  personnel  and  administrative  purposes,  remain  under  the 
control  of  his  own  agency,  including  for  purposes  of  pay.  He  shall 
furthermore  be  entitled  to  workmen's  compensation  and  the  same 
benefits  when  acting  pursuant  to  this  section  to  the  same  extent  as 
though  he  were  functioning  within  the  normal  scope  of  his  duties. 

(b)  As  used  in  this  section: 

(1)  'Head'  means  any  director  or  chief  officer  of  a 
law-enforcement  agency  including  the  chief  of  police  of  a 
local  department,  chief  of  police  of  county  police 
department,  and  the  sheriff  of  a  county,  or  an  officer  of  one 
of  the  above  named  agencies  to  whom  the  head  of  that 
agency  has  delegated  authority  to  make  or  grant  requests 
under  this  section,  but  only  one  officer  in  the  agency  shall 
have  this  delegated  authority  at   any  time. 

(2)  Xaw-enforcement  agency'  means  only  a  municipal  police 
department,  a  county  police  department,  or  a  sheriffs 
department.  All  other  State  and  local  agencies  are  exempted 
from  the  provisions  of  this  section. 

(c)  This  section  in  no  way  reduces  the  jurisdiction  or  authority  of 
State  law-enforcement  officers. 

(d)  For  purposes  of  this  section,  a  oampus  law  enforcement  agency 
the  following  shall  be  considered  the  equivalent  of  a  municipal  police 
department,  department: 
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(1)  Campus  law-enforcement  agencies  established  pursuant  to 
G.S.  116-40.5(3);  and 

(2)  Colleges  or  universities  which  are  licensed,  or  exempted 
from  licensure,  by  G.S.  116-15  and  which  employ  police 
officers  certified  by  the  Attorney  General  pursuant  to 
Chapter  74A." 

Sec.  3.     G.S.  160A-288.2  reads  as  rewritten: 
"§  J60A-288.2.  Assistance  to  Stale  law-enforcement  agencies. 

(a)  In  accordance  with  rules,  policies,  or  guidelines  officially 
adopted  by  the  governing  body  of  the  city  or  county  by  which  he  is 
employed,  and  subject  to  any  conditions  or  restrictions  included 
therein,  the  head  of  any  local  law-enforcement  agency  may 
temporarily  provide  assistance  to  a  State  law-enforcement  agency  in 
enforcing  the  laws  of  North  Carolina  if  so  requested  in  writing  by  the 
head  of  the  State  agency.  The  assistance  may  comprise  allowing 
officers  of  the  local  agency  to  work  temporarily  with  officers  of  the 
State  agency  (including  in  an  undercover  capacity)  and  lending 
equipment  and  supplies.  While  working  with  the  State  agency  under 
the  authority  of  this  section,  an  officer  shall  have  the  same 
jurisdiction,  powers,  rights,  privileges  and  immunities  (including  those 
relating  to  the  defense  of  civil  actions  and  the  payment  of  judgments) 
as  the  officers  of  the  State  agency  in  addition  to  those  he  normally 
possesses.  While  on  duty  with  the  State  agency,  he  shall  be  subject  to 
the  lawful  operational  commands  of  his  superior  officers  in  the  State 
agency,  but  he  shall  for  personnel  and  administrative  purposes, 
remain  under  the  control  of  the  local  agency,  including  for  purposes 
of  pay.  He  shall  furthermore  be  entitled  to  workmen's  compensation 
and  the  same  benefits  when  acting  pursuant  to  this  section  to  the  same 
extent  as  though  he  were  functioning  within  the  normal  scope  of  his 
duties. 

(b)  As  used  in  this  section: 

(1)  'Head'  means  any  director  or  chief  officer  of  any  State  or 
local  law-enforcement  agency  including  the  chief  of  police  of 
a  local  department,  chief  of  police  of  a  county  police 
department,  and  the  sheriff  of  a  county,  or  an  officer  of  the 
agency  to  whom  the  head  of  that  agency  has  delegated 
authority  to  make  or  grant  requests  under  this  section,  but 

'  only  one  officer  in  the  agency  shall  have  this  delegated 
authority  at  any  time. 

(2)  'Local  law-enforcement  agency'  means  any  municipal  police 
department,  a  county  police  department,  or  a  sheriffs 
department. 
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(3)  'State  law-enforcement  agency"  means  any  State  agency, 
force,  department,  or  unit  responsible  for  enforcing  criminal 
laws. 

(c)  This  section  in  no  way  reduces  the  jurisdiction  or  authority  of 
State  law-enforcement  officers. 

(d)  For    the    purposes    of   this    section,    the    following    shall    be 
considered  the  equivalent  of  a  municipal  police  department: 

(1)  Campus  law-enforcement  agencies  established  pursuant  to 
G.S.  1 16-40. 5(a):  and  

(2)  Colleges  or  universities  which  are  licensed,  or  exempted 
from  licensure,  by  G.S.  116-15  and  which  employ  police 
officers  certified  by  the  Attorney  General  pursuant  to 
Chapter  74A." 

Sec.  4.  G.S.  l5A-402(0  reads  as  rewritten: 
"(f)  Campus  Police  Officers.  Immediate  and  Continuous  Flight.  - 
A  campus  police  officer  officer:  (i)  appointed  by  a  campus  law- 
enforcement  agency  established  pursuant  to  G.S.  I  l6-4Q.5(a);  or  (ii) 
appointed  by  the  Attorney  General  pursuant  to  Chapter  74A  and 
employed  by  a  college  or  university  which  is  licensed,  or  exempted 
from  licensure,  by  G.S.  116-15  may  arrest  a  person  outside  his 
territorial  jurisdiction  when  the  person  arrested  has  committed  a 
criminal  offense  within  the  territorial  jurisdiction,  for  which  the 
officer  could  have  arrested  the  person  within  that  territory,  and  the 
arrest  is  made  during  such  person's  immediate  and  continuous  flight 
from  that  territory." 

Sec.  5.     This  act  shall  become  effective  October  I.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  1201  CHAPTER  519 

AN  ACT  TO  CLARIFY  THE  REMEDIES  UNDER  THE  NEW 
MOTOR  VEHICLES  WARRANTIES  ACT  OF  A  LESSEE  OF  A 
NEW  MOTOR  VEHICLE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.   20-351.3   as  amended   by  Chapter  43  of  the 
1989  Session  Laws  reads  as  rewritten: 
"  §  20-351 .3.    Replacement  or  refund:  disclosure  requirement. 

(a)  Jf  When  the  consumer  is  the  purchaser  or  a  person  entitled  by 
the  terms  of  the  express  warranty  to  enforce  the  obligations  of  the 
warranty,  if  the  manufacturer  is  unable,  after  a  reasonable  number  of 
attempts,  to  conform  the  motor  vehicle  to  any  express  warranty  by 
repairing  or  correcting,  or  arranging  for  the  repair  or  correction  of. 
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any  defect  or  condition  or  series  of  defects  or  conditions  which 
substantially  impair  the  value  of  the  motor  vehicle  to  the  consumer, 
and  which  occurred  no  later  than  24  months  or  24.000  miles 
following  original  delivery  of  the  vehicle,  the  manufacturer  shall,  at 
the  option  of  the  consumer,  replace  the  vehicle  with  a  comparable  new 
motor  vehicle  or  accept  return  of  the  vehicle  from  the  consumer  and 
refund  to  the  consumer  the  following: 

(1)  The  full  contract  price  including,  but  not  limited  to,  charges 
for  undercoating,  dealer  preparation  and  transportation,  and 

.   :..,     installed    options,     plus    the    non-refundable    portions    of 
extended  warranties  and  service  contracts: 

(2)  All  collateral  charges,  including  but  not  limited  to.  sales  tax, 
license  and  registration  fees,  and  similar  government 
charges; 

(3)  All  finance  charges  incurred  by  the  consumer  after  he  first 
reports  the  nonconformity  to  the  manufacturer,  its  agent,  or 
its  authorized  dealer:  and 

.  r  (4)    Any     incidental     damages     and     monetary     consequential 

^  damages,  less  a  reasonable  allowance  for  the  consumer's  use 

of  the  vehicle. — Refunds  shall  be  made  to  the  consumer,  and 

any  lienholders  as  their  interests  may  appear. — A  reasonable 

allowance  for  use  is  that  amount  directly  attributable  to  use 

:   -by — the — consumer — priojc — t© — his — fk*t — report — of — the 

nonconformit}f — to — the — manufacturer. — its — agent, — of — its 

authorized  dealer,  and  during  any  subsequent  period  when 

the — vehicle — k — not — OMi — of — service — because — of — repair. 

y/^  "Reasonable  allowance"  is  presumed  to  be  the  cash  price  of 

the  vehicle  multiplied  by  a  fraction  having  as  its  denominator 

100,000  miles  and  its  numerator  the  number  of  miles  on  the 

vehicle  attributed  to  the  consumer,  damages. 

(b)     When  consumer  is  a  lessee,  if  the  manufacturer  is  unable, 

after  a  reasonable  number  of  attempts,  to  conform  the  motor  vehicle  to 

any  express  warranty  by  repairing  or  correcting,  or  arranging  for  the 

repair  or  correction  of.  any  defect  or  condition  or  series  of  defects  or 

conditions  which  substantially  impair  the  value  of  the  motor  vehicle  to 

the  consumer,  and  which  occurred  no  later  than  24  months  or  24,000 

miles   following   original   delivery  of  the   vehicle,    the   manufacturer 

shall,    at   the   option    of  the   consumer,    replace   the   vehicle   with   a 

comparable  new  motor  vehicle  or  accept  return  of  the  vehicle  from  the 

consumer  and  refund  the  following: 

(1)    To  the  consumer: 

£.    All   sums   previously   paid    by  the  consumer   under  the 
■■[■  terms  of  the  lease: 
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b^   All  sums  previously  paid  by  the  consumer  in  connection 
with  entering  into  the   lease  agreement,    including,   but 
not  limited  to.  any  capitalized  cost  reduction,  sales  tax, 
license   and    registration    fees,    and    similar   government 
charges;  and 
c.    Any  incidental  and  monetary  consequential  damages. 
(2)    To  the   lessor,   a  full   refund   of  the   lease   price,   plus  an 
.     additional  amount  equal  to  five  percent  (5%)  of  the  lease 
price,  less  eighty-five  percent  (85%)  of  the  amount  actually 
paid  by  the  consumer  to  the  lessor  pursuant  to  the  lease. 
The  lease  price  means  the  actual  purchase  cost  of  the  vehicle 
to  the  lessor. 
In  the  case  of  a  refund,  the  leased  vehicle  shall  be  returned  to  the 
manufacturer  and  the  consumer's  written  lease  shall  be  terminated  by 
the  lessor  without  any  penalty  to  the  consumer.      The  lessor  shall 
transfer  title  of  the  motor  vehicle  to  the  manufacturer  as  necessary  to 
effectuate  the  consumer's  rights  pursuant  to  this  Article,  whether  the 
consumer  chooses  vehicle  replacement  or  refund. 

(c)  Refunds  shall  be  made  to  the  consumer,  lessor  and  any 
lienholders  as  their  interests  may  appear.  The  refund  to  the  consumer 
shall  be  reduced  by  a  reasonable  allowance  for  the  consumer's  use  of 
the  vehicle.  A  reasonable  allowance  for  use  is  that  amount  directly 
attributable  to  use  by  the  consumer  prior  to  his  first  report  of  the 
nonconformity  to  the  manufacturer,  its  agent,  or  its  authorized  dealer, 
and  during  any  subsequent  period  when  the  vehicle  is  not  out  of 
service  because  of  repair.  'Reasonable  allowance'  is  presumed  to  be 
the  cash  price  or  the  lease  price,  as  the  case  may  be.  of  the  vehicle 
multiplied  by  a  fraction  having  as  its  denominator  100.000  miles  and 
its  numerator  the  number  of  miles  attributed  to  the  consumer. 

■(b)  ^  If  a  manufacturer,  its  agent,  or  its  authorized  dealer  resells  a 
motor  vehicle  that  was  returned  pursuant  to  this  Article  or  any  other 
State's  applicable  law.  regardless  of  whether  there  was  any  judicial 
determination  that  the  motor  vehicle  had  any  defect  or  that  it  failed  to 
conform  to  all  express  warranties,  the  manufacturer,  its  agent,  or  its 
authorized  dealer  shall  disclose  to  the  subsequent  purchaser  prior  to 
the  sale: 

(1)  That  the  motor  vehicle  was  returned  pursuant  to  this  Article 
or  pursuant  to  the  applicable  law  of  any  other  State:  and 

(2)  The  defect  or  condition  or  series  of  defects  or  conditions 
which  substantially  impaired  the  value  of  the  motor  vehicle 
to  the  consumer. 

Any  subsequent  purchaser  who  purchases  the  motor  xehicle  for  resale 
with  notice  of  the  return,  shall  make  the  required  disclosures  to  any 
person  to  whom  he  resells  the  motor  vehicle." 
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Sec.  2.  G.S.  20-351.1  as  amended  by  Chapter  43  of  the  1989 
Session  Laws  reads  as  rewritten:  >;        ;      • 

"§20-351.1.    Definitions.  V- ■     r^;^       ,  ■   ' 

•     As  used  in  this  Article:         ^  < 

(1)  'Consumer'  means  the  purchaser,  other  than  for  purposes  of 
resale,  or  lessee  from  a  commercial  lender,  lessor,  or  from 
a  manufacturer  or  dealer,  of  a  motor  vehicle,  and  any  other 
person  entitled  by  the  terms  of  an  express  warranty  to 
enforce  the  obligations  of  that  warranty. 

(2)  'Manufacturer'  means  any  person  or  corporation,  resident 
or  nonresident,  who  manufactures  or  assembles  or  imports 
or  distributes  new  motor  vehicles  which  are  sold  in  the  State 
of  North  Carolina. 

(3)  'Motor  vehicle'  includes  a  motor  vehicle  as  defined  in  G.S. 
20-4.01  which  is  sold  or  leased  in  this  State,  but  does  not 
include  'house  trailer'  as  defined  in  G.S.  20-4.01  or  any 
motor  vehicle  with  a  gross  vehicle  weight  of  10,000  pounds 
or  more. 

(4)  'New  motor  vehicle'  means  a  motor  vehicle  for  which  a 
certificate  of  origin,  as  required  by  G.S.  20-52.1  or  a 
similar  requirement  in  another  state,  has  never  been 
supplied  to  a  consumer,  or  which  a  manufacturer,  its  agent, 
or  its  authorized  dealer  states  in  writing  is  being  sold  as  a 
new  motor  vehicle." 

Sec.  3.  This  act  shall  become  effective  October  1,  1989  and 
shall  apply  to  all  motor  vehicles  under  warranty  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

H.B.  1329  CHAPTER  520  - 

AN  ACT  TO  ALLOW  A  VOTER  CASTING  AN  ABSENTEE 
BALLOT  AT  THE  OFFICE  OF  THE  COUNTY  BOARD  OF 
ELECTIONS  TO  RECEIVE  THE  SAME  ASSISTANCE  AS  IF 
THE  PERSON  WAS  VOTING  ON  ELECTION  DAY.  . ,     ,     .  - 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  163-227. 2(e)  reads  as  rewritten: 
"(e)  The  voter  shall  vote  his  absentee  ballot  in  a  voting  booth  and 
the  county  board  of  elections  shall  provide  a  voting  booth  for  that 
purpose,  provided  however,  that  the  county  board  of  elections  may  in 
the  alternative  provide  a  private  room  for  the  voter  adjacent  to  the 
office  of  the  board,  in  which  case  the  voter  shall  vote  his  absentee 
ballot  in  that  room.  The  voting  booth  shall  be  in  the  office  of  the 
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county  board  of  elections.  If  the  voter  needs  assistance  in  getting  to 
and  from  the  voting  booth  and  in  preparing  and  marking  his  ballots  ^f 
if  he  is  a  blind  voter,  the  provisions  of  G.S.  163-152  and  G.S. 
163-152.1  shall  apply,  except  that  onXy-  a  member  of  the  county  board 
of  elections,  the  supervisor  of  elections,  or  an  employee  of  the  board 
of  elections  authorized  by  the  board  may  provide  assistance  as  if  they 
were  a  registrar,  Judge,  or  precinct  assistant,  a  near  relative  of  the 
voter  as  defined  in  G.S.  163-227(c)(4).  or  the  voter's  legal  guardian 
shall  be  entitled  to  assist  the  voter." 

Sec.  2.  This  act  shall  become  effective  with  respect  to  primaries 
and  elections  held  on  or  after  January  1,  1990,  and  shall  expire 
January  1.  1991,  and  shall  not  apply  with  respect  to  primaries  or 
elections  held  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989.  . 

H.B.  555  CHAPTER  521 

AN    ACT    TO    REGULATE    THE    TERMS    OF    MEMBERS    OF 
BOARDS  OF  TRUSTEES  OF  COMMUNITY  COLLEGES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  115D-I3  reads  as  rewritten: 
"§  //5D-/3.    Terms  of  office  of  trustees. 

(a)  As  the  terms  of  members  serving  on  boards  of  trustees  on  June 
30.  1985,  expire,  except  for  the  ex  officio  member,  their  successors 
shall  be  appointed  for  four-year  terms.  The  regular  terms  of  trustees 
appointed  in  1981  and  trustees  appointed  in  1987  shall  be  extended  for 
one  year.  The  term  of  one  or  more  trustees,  as  appropriate,  elected 
pursuant  to  G.S.  I  15D-12  may  be  extended  for  one  year  so  that  these 
terms  will  be  staggered,  unless  they  are  already  staggered. 

(b)  All  terms  shall  commence  on  July  1  of  odd-numbered  years. 
Except  for  the  one  year  extensions  of  terms  set  forth  in  subsection  (a) 
of  this  section,  and  for  the  ex  officio  member,  as  the  terms  of  trustees 
currently  in  office  expire,  their  successors  shall  be  appointed  for  four- 
year  terms. 

All  terms  shall  commence  on  July  1  of  the  year." 
Sec.  2.     G.S.  115D-19  reads  as  rewritten: 
"§//5D-/9.    Removal  of  trustees. 

(a)  Should  the  State  Board  of  Community  Colleges  have  sufficient 
evidence  that  any  member  of  the  board  of  trustees  of  an  institution  is 
not  capable  of  discharging,  or  is  not  discharging,  the  duties  of  his 
office  as  required  by  law  or  lawful  regulation,  or  is  guilty  of  immoral 
or  disreputable  conduct,  the  State  Boaid  shall  notify  the  chairman  of 
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such  board  of  trustees,  unless  the  chairman  is  the  offending  member, 
in  which  case  the  other  members  of  the  board  shall  be  notified.  Upon 
receipt  of  such  notice  there  shall  be  a  meeting  of  the  board  of  trustees 
for  the  purpose  of  investigating  the  charges,  at  that  meeting  a 
representative  of  the  State  Board  of  Community  Colleges  may  appear 
to  present  evidence  of  the  charges.  The  allegedly  offending  member 
shall  be  given  proper  and  adequate  notice  of  the  meeting  and  the 
findings  of  the  other  members  of  the  board  shall  be  recorded,  along 
with  the  action  taken,  in  the  minutes  of  the  board  of  trustees.  If  the 
charges  are.  by  an  affirmative  vote  of  two-thirds  of  the  members  of  the 
board,  found  to  be  true,  the  board  of  trustees  shall  declare  the  office 
of  the  offending  member  to  be  vacant. 

Nothing  in  this  section  shall  be  construed  to  limit  the  authority  of  a 
board  of  trustees  to  hold  a  hearing  as  provided  herein  upon  evidence 
known  or  presented  to  it. 

(b)  A  board  of  trustees  may  declare  vacant  the  office  of  a  member 
who  does  not  attend  three  consecutive,  scheduled  meetings  without 
justifiable  excuse.  The  board  of  trustees  shall  notify  the  appropriate 
appointing  authority  of  any  vacancy." 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
29th  day  of  June,  1989. 

S.B.  175  CHAPTER  522 

AN  ACT  TO  ALLOW  COUNTIES  TO  COMPROMISE  THE  ONE 
HUNDRED  DOLLAR  PENALTY  FOR  FAILURE  TO  LIST  A 
MOTOR  VEHICLE  AND  TO  CLARIFY  OTHER  PROVISIONS 
OF  G.S.  105-312  RELATING  TO  THE  PENALTY. 

The  General  Assembly  of  North  Carolina  enacts:  _■',. 

Section  1.  G.S.  105-3 12(g)  through  (k)  reads  as  rewritten: 
"(g)  Taxation  of  Discovered  Property.  --  When  property  is 
discovered,  it  shall  be  taxed  for  the  year  in  which  discovered  and  for 
any  of  the  preceding  five  years  during  which  it  escaped  taxation  in 
accordance  with  the  assessed  value  it  should  have  been  assigned  in 
each  of  the  years  for  which  it  is  to  be  taxed  and  the  rate  of  tax 
imposed  in  each  such  year.  The  penalties  prescribed  by  subsection 
(h).  below ^  subsections  (h)  and  (hi)  of  this  section  shall  be  computed 
and  imposed  regardless  of  the  name  in  which  the  discovered  property 
is  listed.  If  the  discovery  is  based  upon  an  understatement  of  value, 
quantity,  or  other  measurement  ratlier  than  an  omission  from  the  tax 
list,  the  tax  shall  be  computed  on  the  additional  valuation  fixed  upon 
the  property,  and  the  penalties  prescribed  by  subsection  (h).  below, 
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subsections  (h)  and  (hi)  of  this  section  shall  be  computed  on  the  basis 
of  the  additional  tax. 

(h)  Computation  of  Penalties.  —  Having  computed  each  year's  taxes 
separately  as  provided  in  subsection  (g).  above,  there  shall  be  added  a 
penalty  of  ten  percent  (10%)  of  the  amount  of  the  tax  for  the  earliest 
year  in  which  the  property  was  not  listed,  plus  an  additional  ten 
percent  (10%)  of  the  same  amount  for  each  subsequent  listing  period 
that  elapsed  before  the  property  was  discovered.  This  penalty  shall  be 
computed  separately  for  each  year  in  which  a  failure  to  list  occurred; 
and  the  year,  the  amount  of  the  tax  for  that  year,  and  the  total  of 
penalties  for  failure  to  list  in  that  year  including  any  penalty  imposed 
under  subsection  (hi)  of  this  section  shall  be  shown  separately  on  the 
tax  records;  but  the  taxes  and  penalties  for  all  years  in  which  there 
was  a  failure  to  list  shall  be  then  totalled  on  a  single  tax  receipt. 

(hi)  If  the  discovered  property  is  a  motor  vehicle  and  the  county 
accessor  assessor  determines  from  records  of  the  Division  of  Motor 
Vehicles  that  the  owner  of  the  vehicle  falsely  certified  that  he  listed  the 
vehicle  for  property  taxes  in  violation  of  G.S.  20-50. 2(a)(1),  the 
county  assessor  shall  add  a  penalty  of  $100.00  for  failure  to  list  that 
vehicle  in  that  county,  which  penalty  shall  be  in  addition  to  the 
penalties  imposed  by  subsection  (h).  This  penalty  shall  be  imposed 
only  for  the  year  in  which  the  discovery  is  made,  regardless  of  the 
number  of  listing  periods  that  elapsed  before  the  motor  vehicle  was 
discovered,  and  regardless  of  whether  the  owner  of  the  vehicle  falsely 
certified  that  he  paid  taxes  on  the  vehicle  in  previous  years.  The  civil 
penalty  in  this  subsection  shall  not  be  imposed  if  the  owner  of  the 
vehicle  has  been  criminally  punished  under  G.S.  20-50. 2(c)  with 
regard  to  the  same  failure  to  list. 

(i)  Collection.  -  For  purposes  of  tax  collection  and  foreclosure,  the 
total  figure  obtained  and  recorded  as  provided  in  subsection  (h). 
above,  subsections  (h)  and  (hi)  of  this  section  shall  be  deemed  to  be  a 
tax  for  the  fiscal  year  beginning  on  July  1  of  the  calendar  year  in 
which  the  property  was  discovered.  The  schedule  of  discounts  for 
prepayment  and  interest  for  late  payment  applicable  to  taxes  for  the 
fiscal  year  referred  to  in  the  preceding  sentence  shall  apply  when  the 
total  figure  on  the  single  tax  receipt  is  paid.  Notwithstanding  the  time 
limitations  contained  in  G.S.  105-  381.  any  property  owner  who  is 
required  to  pay  taxes  on  discovered  property  as  herein  provided  shall 
be  entitled  to  a  refund  of  any  taxes  erroneously  paid  on  the  same 
properly  to  other  taxing  jurisdictions  in  North  Carolina.  Claim  for 
refund  shall  be  filed  in  the  county  where  such  tax  was  erroneously 
paid  as  provided  by  G.S.  105-381 .  ' 

(j)  Tax  Receipts  Charged  to  Collector.  -  Tax  receipts  prepared  as 
required  by  subsections  (h)  and  (i).  abore.  (h).  (hi),  and  (i)  of  this 
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section  for  the  taxes  and  penalties  imposed  upon  discovered  property 
shall  be  delivered  to  the  tax  collector,  and  he  shall  be  charged  with 
their  collection.  Such  receipts  shall  have  the  same  force  and  effect  as 
if  they  had  been  delivered  to  the  collector  at  the  time  of  the  delivery  of 
the  regular  tax  receipts  for  the  current  year,  and  the  taxes  charged  in 
the  receipts  shall  be  a  lien  upon  the  property  in  accordance  with  the 
provisions  of  G.S.  105-355. 

(k)  Power  to  Compromise.  —  After  a  tax  receipt  computed  and 
prepared  as  required  by  subsections  (g)  and  (h),  above,  (g),  (h),  and 
(hi)  of  this  section  has  been  delivered  and  charged  to  the  tax  collector 
as  prescribed  in  subsection  (j),  above,  the  board  of  county 
commissioners,  upon  the  petition  of  the  taxpayer,  may  compromise, 
settle,  or  adjust  the  county's  claim  for  taxes  arising  therefrom.  The 
board  of  commissioners  may,  by  resolution,  delegate  the  authority 
granted  by  this  subsection  to  the  board  of  equalization  and  review, 
including  any  board  created  by  resolution  pursuant  to  G.S  105-322(a) 
and  any  special  board  established  by  local  act." 

Sec.  2.  Effective  for  taxable  years  beginning  on  or  after  January 
1,  1988.  and  before  December  31.  1989.  a  county  may  release  or 
refund  all  or  part  of  the  penalty  imposed  by  G.S.  105-312(hl)  if  it 
determines  that  the  taxpayer's  false  certification  under  that  subsection 
was  not  made  intentionally  to  avoid  payment  of  the  tax.  The  board  of 
county  commissioners  may,  by  resolution,  delegate  this  authority  to 
the  county  finance  officer  or  another  county  official. 

Sec.  3.  Section  2  of  this  act  is  effective  for  taxable  years 
beginning  on  or  after  January  1.  1988.  and  before  December  31. 
1989;  the  remainder  of  this  act  is  effective  for  taxable  years  beginning 
on  or  after  January  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

S.B.  265  CHAPTER  523 

AN  ACT  CONCERNING  RECORDING  OF  INSTRUMENTS.  h 

The  General  Assembly  of  North  Carolina  enacts:  .  ;' 

Section  1.      G.S.  161 -10(a)  reads  as  rewritten:  >- 

"(a)  Except  as  provided  in  G.S.   130-40  or  G.S.  161-11.1,  all  fees 
collected  under  this  section  shall  be  deposited  into  the  county  general 
fund.   In  the  performance  of  his  duties,  the  register  of  deeds  shall 
collect  the  following  fees  which  shall  be  uniform  throughout  the  State: 
(1)      Instruments   in  General.    --  For  registering  or  filing  any 
instrument  for  which   no  other  provision   is  made  by  this 
section,   whether  written,   printed,   or  typewritten,   the  fee 
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shall  be  five  dollars  ($5.00)  for  the  first  page,  which  page 
shall  not  exceed  8  1/2  inches  by  14  inches,  plus  two 
dollars  ($2.00).  for  each  additional  page  or  fraction 
thereof.  A  page  exceeding  8  1/2  inches  by  14  inches  shall 
be  considered  two  pages. 

li  When  a  document  is  presented  for  registration,  or 
filing,  registration  that  consists  of  two  or  more  instruments 
and  the  first  page  of  the  document  shows  the  title  of  each 

instrument contained ifl tb€ document. —  multiple 

instruments,  the  fee  shall  be  ten  dollars  ($10.00)  for  each 
additional  instrument.  The  register  of  deeds  shall  not  be 
required — t© — index — awy — instrument — tb^t — is — a — part  of  a 
document  containing  multiple  instruments  unless  the  title  of 
that  instrument  is  shown  on  the  first  page  of  the  document. 
A  document  consists  of  multiple  instruments  when  it 
contains  two  or  more  instruments  with  different  legal 
consequences  or  intent,  each  of  which  could  be  registered 
or  filed  alone,  is  separately  executed  and  acknowledged  and 
could  be  recorded  alone. 

(2)  Marriage  Licenses.  --  For  issuing  a  license  —  twenty 
dollars  ($20.00);  for  issuing  a  delayed  certificate  with  one 
certified  copy  --  five  dollars  ($5.00);  and  for  a  proceeding 
for  correction  of  names  in  application,  license  or 
certificate,  with  one  certified  copy  --  five  dollars  ($5.00). 

(3)  Plats.  --  For  each  original  or  revised  plat  recorded  — 
nineteen  dollars  ($19.00):  for  furnishing  a  certified  copy  of 
a  plat  --  three  dollars  ($3.00). 

(4)  Right-of-Way  Plans.  -  For  each  original  or  amended  plan 
and  profile  sheet  recorded  --  five  dollars  ($5.00).  This  fee 
is  to  be  collected  from  the  Board  of  Transportation. 

(5)  Registration  of  Birth  Certificate  One  Year  or  More  after 
Birth.  --For  preparation  of  necessary  papers  when  birth  to 
be  registered  in  another  county  -  five  dollars  ($5.00);  for 
registration  when  necessary  papers  prepared  in  another 
county,  with  one  certified  copy  -  five  dollars  ($5.00);  for 
preparation  of  necessary  papers  and  registration  in  the  same 
county,  with  one  certified  copy  -  ten  dollars  ($10.00). 

(6)  Amendment  of  Birth  or  Death  Record.  -  For  preparation 
of  amendment  and  affecting  correction  -  two  dollars 
($2.00). 

(7)  Legitimations.  --  For  preparation  of  all  documents 
concerned  with  legitimations  —  seven  dollars  ($7.00). 

(8)  Certified  Copies  of  Birth  and  Death  Certificates  and 
Marriage  Licenses.  --  For  furnishing  a  certified  copy  of  a 
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'    <     death  or  birth  certificate  or  marriage  license  —  three  dollars 
.    ($3.00).  Provided  however,  a  Register  of  Deeds  may  issue 
without  charge  a  certified  Birth  Certificate  to  any  person 
over  the  age  of  45  62  years. 

(9)  Certified  Copies.  -  For  furnishing  a  certified  copy  of  an 
instrument  for  which  no  other  provision  is  made  by  this 
section  --  three  dollars  ($3.00)  for  the  first  page,  plus  one 
dollar  ($1.00)  for  each  additional  page  or  fraction  thereof. 

(10)  Comparing  Copy  for  Certification.  --  For  comparing  and 
certifying  a  copy  of  any  instrument  filed  for  registration, 

.     when    the    copy    is    furnished    by    the    party    filing    the 
.    instrument  for  registration  and  at  the  time  of  filing  thereof 
--  two  dollars  ($2.00). 

(11)  Uncertified  Copies.  --  When,  as  a  convenience  to  the 
public,  the  register  of  deeds  supplies  uncertified  copies  of 
instruments,  or  index  pages,  he  may  charge  fees  that  in  his 
discretion  bear  a  reasonable  relation  to  the  quality  of  copies 
supplied  and  the  cost  of  purchasing  and  maintaining 
copying  and/or  computer  equipment.  These  fees  may  be 
changed  from  time  to  time,  but  the  amount  of  these  fees 
shall  at  all  times  be  prominently  posted  in  his  office. 

(12)  Acknowledgment.  --  For  taking  an  acknowledgment,  oath, 
or  affirmation  or  for  the  performance  of  any  notarial  act  ~ 
one  dollar  ($1.00).  This  fee  shall  not  be  charged  if  the  act 
is  performed  as  a  part  of  one  of  the  services  for  which  a 
fee  is  provided  by  this  subsection;  except  that  this  fee  shall 
be  charged  in  addition  to  the  fees  for  registering,  filing  or 
recording  instruments  or  plats  as  provided  by  subdivisions 
(1)  and  (3)  of  this  subsection. 

(13)  Uniform  Commercial  Code.  —  Such  fees  as  are  provided 
for  in  Chapter  25.  Article  9.  Part  4,  of  the  General 
Statutes. 

(14)  Torrens  Registration.  —  Such  fees  as  are  provided  in  G.S. 
43-5. 

(15)  Master  Forms.  --  Such  fees  as  are  provided  for  instruments 
in  general. 

(16)  Probate.  —  For  certification  of  instruments  for  registration 
as  provided  in  G.S.  47-14  -  one  dollar  ($1.00). 

(17)  Qualification  of  Notary  Public.  -  For  administering  the 
oaths  of  office  to  a  notary  public  and  making  the 
appropriate  record  entries  as  provided  in  G.S.  10-2  --  five 
dollars  ($5.00). 

(18)  Reinstatement  of  Articles  of  Incorporation.  -  For  filing 
reinstatements     of     Articles     of     Incorporation     prepared 
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pursuant    to    G.S.     105-232;    such    fees    as    provided    for 
instruments    in    general.    The    fee    shall    be    paid    by    the 
corporation  affected." 
Sec.  2.     G.S.  16 1 -22(a)  reads  as  rewritten: 

"(a)  The  register  of  deeds  shall  provide  and  keep  in  her  or  his 
office  full  and  complete  alphabetical  indexes  of  the  names  of  the 
parties  to  all  liens,  grants,  deeds,  mortgages,  bonds,  and  other 
instruments  required  or  authorized  to  be  registered,  and  such  indexes 
shall  state  in  full  the  names  of  all  parties,  whether  grantors,  grantees, 
vendors,  vendees,  obligors,  or  obligees.  Reference  shall  be  made, 
opposite  each  name,  to  the  book  and  page  or  other  location  where  the 
instrument  is  registered.  All  instruments  shall  be  indexed  on  either  the 
temporary  or  permanent  index  within  24  hours  of  registration.  The 
register  of  deeds  shall  not  be  required  to  index  an  instrument  that  is 
part  of  a  document  containing  multiple  instruments,  as  defined  in  G.S. 
161-IO(a)(l),  unless  the  title  of  that  instrument  is  shown  on  the  first 
page  of  the  document  and  the  additional  registration  fee  is  paid  as 
required  by  G.S.  161-10(a)(l)." 

Sec.  3.     G.S.  25-9-401(5)  reads  as  rewritten: 

"(5)  A  filing  which  is  made  in  the  proper  place  in  this  State  prior  to 
January  1.  1985.  continues  to  be  effective  even  though  under  this 
section  the  place  of  filing  has  been  changed.  The  effectiveness  of  any 
financing  statement  or  continuation  statement  filed  prior  to  January  1 . 
1985,  may  be  continued  by  a  continuation  statement  or  amended  as 
permitted  by  the  Uniform  Commercial  Code,  except  that  if  this  section 
requires  a  filing  in  an  office  where  there  was  no  previous  financing 
statement,  a  new  financing  statement  meeting  the  requirements  of  this 
section  shall  be  filed  in  that  office.  Such  new  financing  statement 
operating  as  a  continuation  statement  may  be  filed  within  six  months 
before  the  perfection  of  the  security  interest  would  otherwise  lapse. 
Any  such  financing  statement  may  be  signed  by  either  the  debtor  or 
the  secured  party.  It  shall  identify  the  original  financing  statement  and 
any  amendment  or  continuation  thereof,  state  the  office  where  and  the 
date  when  each  filing  was  made,  and  state  the  filing  number  thereof. 
thereof  and  also  by  the  most  current  file  number  if  any  continuation 
was  filed." 

Sec.  4.     G.S.  25-9-403(3)  reads  as  rewritten: 

"(3)  A  continuation  statement  may  be  filed  by  the  secured  party 
within  six  months  prior  to  the  expiration  of  the  five-year  period 
specified  in  subsection  (2).  Any  such  continuation  statement  must  be 
signed  by  the  secured  party,  identify  the  original  statement  by  file 
number  and  also  by  the  most  current  file  number  if  any  continuation 
was  filed  and  state  that  the  original  statement  is  still  effective.  A 
continuation  statement  signed  by  a  person  other  than  the  secured  party 
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of  record  must  be  accompanied  by  a  separate  written  statement  of 
assignment  signed  by  the  secured  party  of  record  and  complying  with 
subsection  (2)  of  G.S.  25-9-405.  including  payment  of  the  required 
fee.  Upon  timely  filing  of  the  continuation  statement,  the  effectiveness 
of  the  original  statement  is  continued  for  five  years  after  the  last  date 
to  which  the  filing  was  effective  whereupon  it  lapses  in  the  same 
manner  as  provided  in  subsection  (2)  unless  another  continuation 
statement  is  filed  prior  to  such  lapse.  Succeeding  continuation 
statements  may  be  filed  in  the  same  manner  to  continue  the 
effectiveness  of  the  original  statement.  Unless  a  statute  on  disposition 
of  public  records  provides  otherwise,  the  filing  officer  may  remove  a 
lapsed  statement  from  the  files  and  destroy  it  immediately  if  he  has 
retained  a  microfilm  or  other  photographic  record,  or  in  other  cases 
after  one  year  after  the  lapse.  The  filing  officer  shall  so  arrange 
matters  by  physical  annexation  of  financing  statements  to  continuation 
statements  or  other  related  filings,  or  by  other  means,  that  if  he 
physically  destroys  the  financing  statements  of  a  period  more  than  five 
years  past,  those  which  have  been  continued  by  a  continuation 
statement  or  which  are  still  effective  under  subsection  (6)  shall  be 
retained.  Any  continuation  statement  which  is  not  filed  in  accordance 
with  the  requirements  set  forth  herein  and  during  the  stated  time 
periods  set  forth  above  shall  be  invalid." 

Sec.  5.  G.S.  25-9-404(1)  reads  as  rewritten: 
"(1)  If  a  financing  statement  covering  consumer  goods  is  filed  on  or 
after  July  1,  1976.  then  within  one  month  or  within  10  days  following 
written  demand  by  the  debtor  after  there  is  no  outstanding  secured 
obligation  and  no  commitment  to  make  advances,  incur  obligations  or 
otherwise  give  value,  the  secured  party  must  file  with  each  filing 
officer  with  whom  the  financing  statement  was  filed  a  termination 
statement  to  the  effect  that  he  no  longer  claims  a  security  interest 
under  the  financing  statement,  which  shall  be  identified  by  file 
number,  number  and  also  by  the  most  current  file  number  if  any 
continuation  was  filed.  In  other  cases  whenever  there  is  no 
outstanding  secured  obligation  and  no  commitment  to  make  advances, 
incur  obligations  or  otherwise  give  value,  the  secured  party  must  on 
written  demand  by  the  debtor  send  the  debtor,  for  each  filing  officer 
with  whom  the  financing  statement  was  filed,  a  termination  statement 
to  the  effect  that  he  no  longer  claims  a  security  interest  under  the 
financing  statement,  which  shall  be  identified  by  file  number,  number 
and  also  by  the  most  current  file  number  if  any  continuation  was  filed. 
A  termination  statement  signed  by  a  person  other  than  the  secured 
party  of  record  must  be  accompanied  by  a  separate  written  statement 
of  assignment  signed  by  the  secured  paity  of  lecord  and  complying 
with    subsection    (2)    of  G.S.    25-9-405.    including    payment   of  the 
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required  fee.  If  the  affected  secured  party  fails  to  file  such  a 
termination  statement  as  required  by  this  subsection,  or  to  send  such  a 
termination  statement  within  10  days  after  proper  demand  therefor,  he 
shall  be  liable  to  the  debtor  for  one  hundred  dollars  ($100.00),  and  in 
addition  for  any  loss  caused  to  the  debtor  by  such  failure." 
Sec.  6.     G.S.  25-9-405(2)  reads  as  rewritten: 

"(2)  A  secured  party  may  assign  of  record  all  or  part  of  his  rights 
under  a  financing  statement  by  the  filing  in  the  place  where  the 
original  financing  statement  was  filed  of  a  separate  written  statement  of 
assignment  signed  by  the  secured  party  of  record  and  setting  forth  the 
name  of  the  secured  party  of  record  and  the  debtor,  the  file  number 
and  also  the  most  current  tile  number  if  it  has  been  continued  and  the 
date  of  filing  of  the  financing  statement  and  the  name  and  address  of 
the  assignee  and  containing  a  description  of  the  collateral  assigned.  A 
copy  of  the  assignment  is  sufficient  as  a  separate  statement  if  it 
complies  with  the  preceding  sentence.  On  presentation  to  the  filing 
officer  of  such  a  separate  statement,  the  filing  officer  shall  mark  such 
separate  statement  with  the  date  and  hour  of  the  filing.  He  shall  note 
the  assignment  on  the  Uniform  Commercial  Code  index  of  the 
financing  statement,  and  in  the  case  of  a  fixture  filing,  or  a  filing 
covering  timber  to  be  cut,  or  covering  minerals  or  the  like  (including 
oil  and  gas)  or  accounts  subject  to  subsection  (5)  of  G.S.  25-9-103, 
he  shall  index  in  the  real  estate  index  the  assignment  under  the  name 
of  the  assignor  as  grantor  and.  to  the  extent  that  the  law  of  this  State 
provides  for  indexing  the  assignment  of  a  mortgage  under  the  name  of 
the  assignee,  he  shall  index  the  assignment  of  the  financing  statement 
under  the  name  of  the  assignee.  The  uniform  fee  for  filing,  indexing, 
and  furnishing  filing  data  about  such  a  separate  statement  of 
assignment  is  eight  dollars  ($8.00).  Notwithstanding  the  provisions  of 
this  subsection,  an  assignment  of  record  of  a  security  interest  in  a 
fixture  contained  in  a  mortgage  effective  as  a  fixture  filing  (subsection 
(6)  of  G.S.  25-9-402)  may  be  made  only  by  an  assignment  of  the 
mortgage  in  the  manner  provided  by  the  law  of  the  State  other  than 
this  Chapter." 

Sec.  7.     G.S.  25-9-402(5)  reads  as  rewritten: 

"(5)  A  financing  statement  covering  timber  to  be  cut  or  covering 
minerals  of  or  the  like  (including  oil  and  gas)  or  accounts  subject  to 
subsection  (5)  of  G.S.  25-9-103,  or  a  financing  statement  filed  as  a 
fixture  filing  (G.S.  25-9-313)  must  contain  a  description  of  the  real 
estate.  If  the  debtor  does  not  have  an  interest  of  record  in  the  real 
estate,  the  financing  statement  must  show  the  name  of  a  record 
owner.  A  financing  statement  filed  as  a  fixture  filing  (G.S.  25-9-313) 
must  bear  the  statement  "Collateral  is  or  includes  fixtures"  or  its 
substantial  equivalent  or  have  checked  the  appropriate  box  identifiang 
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"FIXTURES.  " If  a   copy   of  a    seciirit}'   agreement   is    filed   as   a 

financing  statement. — a« — autiiorized — by  G . S ■ — 25-9-402. — to  perfect 
security  interests  in  fixtures >  tiie  secured  part}f  or  otiier  filer  shall 
stamp  or  print  conspicuously  on  the  face  of  the  first  page  of  such  copy 
the  legend  "Collateral  is  or  includes  fixtures."  on  a  form  shall  have 
the  appropriate  box  checked  to  indicate  that  the  collateral  is,  or 
includes,  fixtures.  If  (a)  a  copy  of  a  security  agreement  is  filed  as  a 
financing  statement,  as  authorized  by  G.S.  25-9-402.  or  (b)  a 
nonstandard  form  is  filed,  to  perfect  security  interests  in  fixtures,  the 
secured  party  or  other  filer  shall  attach  thereto  a  form  financing 
statement  with  the  appropriate  block  checked  to  indicate  that  the 
collateral  is.  or  includes,  fixtures.  If  a  financing  statement  is  not 
marked  as  required  by  this  subsection,  it  shall  not  be  required  to  be 
indexed  pursuant  to  G.S.  25-9-403(7)." 

Sec.  8.     G.S.  143-345.6  is  amended  by  adding  a  new  subsection 
to  read: 

"(dl)  The  Department  of  Natural  Resources  and  Community 
Development  shall  make  comparative  salary  studies  periodically  of  all 
registers  of  deeds  offices  and  at  the  conclusion  of  each  study  the 
Secretary  of  the  Department  of  Natural  Resources  and  Community 
Development  shall  present  his  written  findings  and  shall  make 
recommendations  to  the  board  of  county  commissioners  and  register  of 
deeds  of  each  county." 

Sec.  9.     This  act  shall  become  effective  October  1.  1989,  except 
for  Section  7.  which  shall  become  effective  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  330       ,  CHAPTER  524 

AN  ACT  TO  PERMIT  PERSONS  TO  ENGAGE  IN  BUSINESS  AS 
A  PAWNBROKER  IN  UNINCORPORATED  AREAS  OF 
COUNTIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter    91     of    the    General    Statutes    reads    as 
rewritten: 

"Chapter  91.  •  .'  ! 

"Pawnbrokers.  -.  '     ■ 

"§9/-/.  Pawnbroker  defined. 

Any  person,  firm,  or  corporation  who  shall  engage  in  the  business 
of  lending  or  advancing  money  on  the  pledge  and  possession  of 
personal  property,  or  dealing  in  the  purciiasing  of  personal  property 
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or  valuable   things   on   condition   of  selling   the  same  back   again   at 
stipulated  prices,  is  hereby  declared  and  defined  to  be  a  pawnbroker. 
"  §  91-2.  Licemc',-  buxinesi-  confhied  to  nnt'iicipalides,  License. 

No  person,  firm,  or  corporation  shall  engage  in  the  business  of 
lending  money,  or  other  things,  for  profit  or  on  account  of  specific 
articles  of  personal  property  deposited  with  the  lender  in  pledge  in  this 
State,  which  business  is  commonly  known  as  that  of  pawnbrokers. 
except  in  incorporated  cities  and  townsv  and  without  first  having 
obtained  a  license  to  do  so  from  such  incorporated  cities  and  towns, 
and  by  paying  the  county.  State,  and  municipal  tax  required  by  law, 
and  otherwise  complying  with  the  requirements  made  in  this  and 
succeeding — sections,  without  first  having  obtained  a  pawnbroker 
license  from  the  incorporated  cities  and  towns  or  from  the  county  in 
which  such  person,  firm  or  corporation  shall  engage  in  business  as  a 
pawnbroker,  and  by  paying  the  county.  State  and  municipal  license  tax 
required  by  law,  and  otherwise  complying  with  the  requirements  of 
this  and  succeeding  sections.  Provided,  however,  no  person  engaged 
in  business  as  a  pawnbroker  in  any  incorporated  city  or  town  shall  be 
required  to  obtain  a  pawnbroker  license  from  the  county  in  which 
such  city  or  town  is  located  but  shall  obtain  only  a  pawnbroker  license 
from  such  city  or  town. 

"§  91-3.   Municipal  or  county  autlwrin'es  lo  gram  and  control  license; 
bond. 

The  board  of  aldermen,  or  other  governing  body,  of  any  city  or 
town  in  this  State  or  board  of  commissioners  of  any  county  in  this 
State  may  grant  to  such  person,  firm,  or  corporation  as  it  may  deem 
proper,  and  who  shall  produce  satisfactory  evidence  of  good  character, 
a  pawnbroker  license  authorizing  such  person,  firm,  or  corporation  to 
carry  on  the  business  of  a  pawnbroker,  which  said  license  shall 
designate  the  house  in  which  such  person,  firm,  or  corporation  shall 
carry  on  said  business,  and  no  person,  firm,  or  corporation  shall 
carry  on  the  business  of  a  pawnbroker  without  being  duly  licensed, 
nor  in  any  other  house  than  the  one  designated  in  the  said  license. 
Provided,  however,  no  governing  body  of  any  city  or  town  shall  have 
authority  to  license  any  person,  firm  or  corporation  to  carry  on  the 
business  of  a  pawnbroker  outside  the  corporate  limits  of  such  city  or 
town  and  no  board  of  county  commissioners  shall  have  authority  to 
license  any  person,  firm  or  corporation  to  carry  on  the  business  of  a 
pawnbroker  within  the  limits  of  any  incorporated  city  or  town.  Every 
person,  firm,  or  corporation  so  licensed  to  carry  on  the  business  of  a 
pawnbroker  shall,  at  the  time  of  receiving  such  license,  file  with  the 
mayor  of  the  city  or  town  granting  the  same,  or  with  the  board  of 
county  commissioners,  as  the  case  may  be.  a  bond  payable  to  such 
city  or  town  or  to  such  county,  as  the  case  may  be.  in  the  sum  of  one 
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thousand  dollars  ($1,000).  to  be  executed  by  the  person  so  licensed 
and  by  two  responsible  sureties,  or  a  surety  company  licensed  to  do 
business  in  the  State  of  North  Carolina,  to  be  approved  of  by  such 
mayor,  mayor  or  county  commission  chairman,  which  said  bond  shall 
be  for  the  faithful  performance  of  the  requirements  and  obligations 
pertaining  to  the  business  so  licensed.  The  board  of  aldermen,  board 
of  county  commissioners  or  other  governing  body,  shall  have  full 
power  and  authority  to  revoke  such  license  and  sue  for  forfeiture  of 
the  bond  upon  a  breach  thereof.  Any  person  who  may  obtain  a 
judgment  against  a  pawnbroker  and  upon  which  judgment  execution  is 
returned  unsatisfied,  may  maintain  an  action  in  his  own  name  upon 
the  said  bond  of  said  pawnbroker,  in  any  court  having  jurisdiction  of 
the  amount  demanded,  to  satisfy  said  judgment. 
"  §  91-4.  Records  to  be  kepi. 

Every  pawnbroker  shall  keep  a  book  in  which  shall  be  legibly 
written,  at  the  time  of  each  transaction  involving  the  pawning, 
pledging  or  selling  of  used  goods,  articles  or  things  between  any 
person  and  the  pawnbroker,  his  employee  or  agent,  the  following 
information: 

An  account  and  description  of  the  used  goods,  articles,  or  things 
including  if  applicable,  the  manufacturer's  name,  the  model,  the 
model  number,  the  serial  number  of  the  used  goods,  articles  or 
things,  and  any  engraved  numbers  or  initials  found  on  the  goods, 
articles  or  things; 

The  amount  of  money  paid  or  loaned  thereon  and  the  rate  of 
interest  to  be  paid,  if  applicable; 

The  date  of  the  transaction;  and 

The  name  and  residence  of  the  person  pawning,  pledging,  or  selling 
the  used  goods,  articles,  or  things. 

The  pawnbroker  or  his  employee  or  agent  shall  require  that  the 
person  pawning,  pledging,  or  selling  the  used  goods,  articles,  or 
things,  present  two  forms  of  positive  identification  to  him  before  the 
pawnbroker  may  complete  any  transaction  regarding  the  pawning, 
pledging,  or  buying  of  used  goods,  articles,  or  things;  provided, 
however,  that  the  presentation  of  any  one  state  or  federal  government 
issued  identification  containing  a  photographic  representation 
imprinted  thereon  shall  constitute  compliance  with  the  identification 
requirements  of  this  paragraph.  The  pawnbroker  or  his  employee  or 
agent  shall  legibly  record  this  identification  information  next  to  the 
person's  name  and  residence  in  the  book  heretofore  required  to  be 
kept. 

Such  book  shall  be  a  permanent  record  to  be  kept  at  all  times  on 
the  premises  of  the  place  of  business  of  the  pawnbroker  and  shall  be 
made      available,      during      regular      business      hours.      to      any 
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law-enforcement  officer  who  requests  to  inspect  the  book.  A  copy  of 
the  records  required  to  be  kept  by  this  section  shall  be  filed  within  48 
hours  of  the  transaction  in  the  office  of  the  sheriff  of  the  county  +h 
which  the  pawnshop  is  located  and  or  the  chief  of  police  of  the  city  or 
town  issuing  the  pawnbroker  license  to  such  pawnbroker. 
"^91-5.  Fawn  ticket. 

Every  such  pawnbroker  shall  at  the  time  of  each  loan  deliver  to  the 
person  pawning  or  pledging  any  used  goods,  articles,  or  things,  a 
ticket  or  memorandum  or  note  signed  by  him  containing  the  substance 
of  the  entry  required  to  be  made  by  him  in  his  book  as  set  out  in  G.S. 
91-4.  The  said  tickets  or  memorandums  so  issued  shall  be  numbered 
consecutively  and  dated  the  day  issued. 
"§  91-6.  Sale  of  pledges. 

No  pawnbroker  shall  sell  any  pawn  or  pledge  until  the  same  shall 
have  remained  60  days  in  his  possession  after  the  maturity  of  the  debt 
for  which  the  property  was  pledged.  And  no  pawnbroker  shall 
advertise  or  sell  at  his  place  of  business  as  unredeemed  pledges  any 
articles  of  property  other  than  those  received  by  him  as  pawns  or 
pledges  in  the  usual  course  of  his  business  at  the  place  where  he  is 
licensed  to  do  business. 
"  §  91-7.  Usiiiy  law  applicable. 

The  provisions  of  this  Chapter  shall  not  be  construed  to  relieve  any 
person  from  the  penalty  incurred  under  the  laws  against  usury  in  this 
State. 
"§9/ -8.  Violation  of  Chapter  misdemeanor.  ■ 

Any  person,  firm,  or  corporation  violating  the  provisions  of  this 
Chapter  shall  be  guilty  of  a  misdemeanor  and  fined  or  imprisoned,  or 
both,  in  the  discretion  of  the  court." 

Sec.  2.     Chapter   1155  of  the  1957  Session  Laws.  Chapter  768 
of  the  1967  Session  Laws,  Chapter  361  of  the  1977  Session  Laws,  and 
Chapter  76  of  the  1987  Session  Laws  are  repealed. 
Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  480  CHAPTER  525 

AN   ACT  TO   ANNEX   CERTAIN   DESCRIBED   TERRITORY  TO 
THE  TOWN  OF  ELKIN. 

777^  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The    corporate    limits    of   the    Town    of   Elkin    are 
extended  to  include  the  following  described  areas: 
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BEGINNING  at  a  point  in  the  center  of  Yadkin  River  in  the 
West  right  of  way  line  of  1-77  and  running  with  the  west  right  of  way 
line  of  1-77  and  western  right  of  way  line  of  U.  S.  Highway  21  By- 
Pass  in  a  general  northward  direction  approximately  5.306  feet  to  the 
northeast  corner  of  the  property  now  or  formerly  owned  by  Cecil 
Howell  and  shown  on  the  Surry  County  Tax  Map  as  Parcel  No.  8877 
now  the  southeast  corner  of  E.  W.  McDaniel  property  on  west  right  of 
way  line  of  U.  S.  Highway  21  By-Pass;  thence  leaving  the  western 
right  of  way  line  of  US  Highway  21  By-Pass  and  with  the  north  line 
of  the  property  now  or  formerly  owned  by  Brenhaven,  a  partnership 
which  is  shown  as  parcel  No.  8877  on  the  Surry  County  Tax  Map  and 
in  a  general  westward  direction  888  ft.  to  a  point;  thence  with  the 
South  line  of  the  property  of  Hugh  Chatham  Memorial  Hospital  which 
is  shown  on  the  tax  map  of  Surry  County  as  Parcel  No.  7981  and  in  a 
westward  direction  approximately  1300  ft.  to  a  point  in  the  eastern 
right  of  way  line  of  Johnson  Ridge  Road  (SR  1144).  this  point  being 
the  southwest  corner  of  the  property  of  Hugh  Chatham  Memorial 
Hospital  as  shown  on  the  Tax  Map  as  being  parcel  No.  7981;  thence 
with  the  eastern  right  of  way  line  of  SR  1144  and  in  a  general 
northwestward  direction  approximately  2.350  feet  to  a  point  in  the  east 
right  of  way  line  of  SR  1144  immediately  East  of  the  Northeastern 
corner  of  Lot  no.  177  as  shown  on  the  map  of  the  Subdivision  of 
Collins  Heights  which  Subdivision  Map  is  recorded  in  Plat  Book  4, 
Page  118  of  the  Surry  County  Registry;  thence  crossing  SR  1144  and 
in  a  general  westward  direction  approximately  60  feet  to  the  Northeast 
corner  of  Lot  No.  177  as  shown  on  the  above  mentioned  Subdivision 
Map;  thence  with  the  north  line  of  the  said  Collins  Heights 
Subdivision  1219  feet  in  general  westward  direction  to  the  east  bank  of 
Dutchmans  Creek;  thence  in  a  northward  direction  up  Dutchmans 
Creek,  the  east  bank  of  Dutchmans  Creek  being  the  line  approximately 
1950  feet  to  a  marked  poplar  with  stake  at  its  base  in  the  south  line  of 
property  owned  by  Surry  County  upon  which  is  located  a  sewage 
pump  station;  thence  in  a  general  eastward  direction  with  the  south 
line  of  Daniel  Hayes  property  188  feet  to  a  30"  white  oak  in  the 
southeastern  corner  of  the  Daniel  Hayes  property;  thence  with  the 
west  line  of  the  property  now  or  previously  owned  by  Roberta  Groce 
and  James  B.  Woodruff  which  is  shown  on  the  Surry  County  Tax 
Map  as  Parcel  No.  3758  and  in  a  general  northward  direction  1190 
feet  to  a  point  on  the  north  right  of  way  line  of  SR  1 138;  thence  with 
the  north  right  of  way  line  of  SR  1 138  in  a  general  westward  direction 
approximately  300  feet  to  the  eastern  corner  of  the  "Y"  intersection  of 
SR  1 138  and  SR  1 145;  thence  with  the  eastern  right  of  way  line  of  SR 
1145  and  in  a  general  northward  direction  approximately  310  feet  to 
the   southeast  corner   of  the   property   now  or   previously  owned   by 
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Reuben  Edwards,  which  is  shown  on  the  Tax  Map  of  Surry  County  as 
Parcel  No.  7660:  thence  leaving  SR  1145  and  in  a  northward 
direction  with  the  east  line  of  the  property  of  Reuben  Edwards  (parcel 
7660)  and  the  east  line  of  parcel  number  7656  as  shown  on  the  Surry 
County  Tax  Map  and  the  east  line  of  the  property  now  or  previously 
owned  by  Herbert  Johnson  Estate  which  is  shown  on  the  Surry 
County  Tax  Map  as  Parcel  No.  6231  approximately  1180  feet  to  the 
northeast  corner  of  said  Herbert  Johnson  Estate  property  as  shown  on 
Tax  Map  as  Parcel  6231;  thence  in  a  westu'ard  direction  with  the 
north  line  of  Parcel  6231  approximately  387  feet  to  the  southwestern 
corner  of  John  Layne  property;  thence  due  north  in  a  straight  line 
approximately  1570  feet  to  a  point  in  the  west  right  of  way  line  of  US 
Highway  21  Bypass:  (said  point  is  west  of  and  across  US  Highway  21 
Bypass  from  the  southwest  corner  of  the  property  now  or  previously 
owned  by  Brenco,  a  partnership  (described  in  deed  recorded  in  Deed 
Book  412,  Page  608  of  the  Surry  County  Registry);  thence  in  a 
general  eastward  direction  crossing  US  Highway  21  Bypass 
approximately  400  feet  to  the  southwest  corner  of  said  Brenco  property 
which  is  listed  on  the  Surry  County  Tax  Map  as  Parcel  No.  0211; 
thence  running  from  said  point  on  the  eastern  right  of  way  line  of  US 
21  By-Pass  and  running  with  Brenco's  eastern  property  line  North  6 
degs.  17"  30"  East  114.44  feet:  North  30  degs.  30'  00"  West  449.50 
ft.;  North  11  degs.  30'  West  370  feet:  North  34  degs.  00"  West  180 
ft.:  North  5  degs.  14'  20"  West  79.9  feet:  North  61  degs.  46'  05" 
East  425.47  feet:  North  25  degs.  46'  10  "  West  527.97  ft.:  North  64 
degs.  16'  25"  East  204.56  ft.;  North  31  degs.  10'  East  186  ft.  to  a 
point  in  the  line  of  the  property  now  or  previously  owned  by  Edna 
Brendle;  thence  with  Edna  Brendle's  southern  line  South  85  degs. 
east  338  ft.  to  a  point:  thence  North  64  deg.  East  825  feet  to  a  point; 
thence  in  a  northerly  direction  525  ft.  to  a  point:  thence  North  89 
degs.  17'  East  205  feet  to  a  point  in  SR  1134;  thence  North  with  SR 
1134  30  feet  to  a  point:  thence  leaving  SR  1134  South  89  degs.  17" 
West  734  feet  to  a  point:  thence  North  78  degs.  West  173  feet  to  a 
point;  thence  south  83  degs.  30'  West  279  feet  to  a  point;  thence 
South  49  degs.  37'  West  679  ft.  to  a  point  on  the  northern  right  of 
way  of  SR  1001;  thence  with  the  northern  right  of  way  of  SR  1001  in 
a  Westward  direction.  1.058  feet  to  a  point  at  the  northeast  corner  of 
the  intersection  of  US  Highway  21  By-Pass  and  SR  1001.  Poplar 
Springs  Road:  thence  from  the  northeast  corner  of  the  intersection  of 
US  Highway  21  By-Pass  and  SR  1001  (Poplar  Springs  Road)  and  with 
the  north  right  of  way  line  of  Poplar  Springs  Road  and  in  a  general 
westward  direction  approximately  730  feet  to  the  northwest  corner  of 
the  intersection  of  US  Highway  21  Business  (North  Bridge  Street)  and 
SR    1157:    thence   with    the    north    right    of   way    line    of   SR    1157 
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approximately  1720  feet  to  a  point  in  the  north  right  of  way  line  of  SR 
1157;  thence  a  straight  line  approximately  south  approximately  3006 
feet  to  the  North  side  of  SR  1  153  at  the  "Y"  intersection  of  SR  1  154 
and  SR  1153:  thence  crossing  SR  1153  in  a  general  southwestward 
direction  with  the  northern  right  of  way  line  of  SR  1 154  approximately 
580  feet  to  a  point  directly  north  of  the  northeast  corner  of  the 
property  of  Dan  E.  Calhoun  which  is  shown  on  the  Surry  County  Tax 
Map  as  Parcel  No.  3238:  thence  in  a  southward  direction  crossing  SR 
1  154  approximately  60  feet  to  a  point  on  the  south  right  of  way  line  of 
SR  1154  which  is  the  northeast  corner  of  the  property  of  Dan  E. 
Calhoun  (Parcel  No.  3238):  thence  with  the  west  line  of  Yadkin 
Valley  Realty  Company  property  in  a  general  Southward  direction 
approximately  2100  feet  to  the  southwest  corner  of  the  property  of 
Yadkin  Valley  Realty  Company:  thence  with  the  south  line  of  the 
property  of  Yadkin  Valley  Realty  Company  and  in  a  general  eastward 
direction  681  feet  to  the  northeast  corner  of  the  Hugh  Harmon  heirs 
property  shown  on  Surry  County  Tax  Map  as  Parcel  No.  1541;  thence 
with  the  east  line  of  said  Hugh  Harmon  heirs  property  and  in  a 
southward  direction  approximately  1310  feet  to  the  property  of  Joe  G. 
Myers,  et  ux  which  is  shown  on  the  Surry  County  Tax  Map  as  Parcel 
No.  5729;  thence  with  the  east  line  of  said  Parcel  No.  5729  and  in  a 
southward  direction  257  feet  to  a  point;  thence  in  a  Southerly  direction 
following  the  east  line  of  the  property  of  Joe  G.  Myers,  et  ux  (Parcel 
No.  5729)  approximately  1995  feet  to  a  point;  thence  with  the  east  line 
of  the  property  of  Joe  G.  Myers,  et  ux  (Parcel  No.  5729)  and  in  a 
general  southward  direction  210  feet  to  SR  1152;  thence  with  west 
side  of  SR  1 152  and  in  a  southwest  direction  approximately  1 10  feet  to 
an  iron  at  an  oak  stump.  Elsie  V.  Salley's  southwest  corner  (the  north 
corner  of  Hugh  Harmon  Heirs  property;  thence  with  the  east  line  of 
Hugh  Harmon  Heirs  property  South  42  degs.  29'  19"  East  367.05 
feet  to  an  existing  iron  pipe  and  then  South  31  degs.  56'  24"  West 
193.64  feet  to  an  existing  iron  pipe  and  then  South  17  degs.  16'  20" 
West  101.82  feet  to  an  existing  iron  pipe  and  then  South  04  degs.  38' 
59"  East  358.32  feet  to  a  ten  inch  marked  Beech  and  then  North  84 
degs.  00'  59"  East  216.87  feet  to  a  16  inch  marked  pine  and  then 
South  19  degs.  33'  08"  East  210.37  feet  to  an  existing  iron  pipe  at 
James  A.  Cheek's  northwest  corner  and  then  South  18  degs.  24"  47" 
East  approximately  120  feet  to  the  existing  Elkin  City  Limits  line; 
thence  leaving  Hugh  Harmon  Heirs'  east  line  and  with  the  existing 
Elkin  City  Limits  line  and  in  a  general  southwest  direction 
approximately  1485  feet  to  the  west  bank  of  Big  Elkin  Creek;  thence 
from  the  west  side  of  Big  Elkin  Creek  and  in  a  general  northward 
direction  with  the  West  bank  of  the  creek  being  the  line  approximately 
610  feet  to  the  mouth  of  a  branch;  thence  in  a  western  direction  with 
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the  branch,  the  branch  being  the  line  approximately  152  feet  to  the 
northeast  corner  of  the  property  of  Roy  and  Myrtle  McGrady  and 
shown  on  Surry  County  Tax  Map  as  Parcel  No.  6891:  thence  in  a 
southward  direction  with  east  line  of  the  property  referred  to  as  said 
Parcel  No.  6891  approximately  580  feet  to  the  southeast  corner  of  the 
property  of  said  McGradys  (Parcel  6891);  thence  in  a  general 
westward  direction  with  the  south  line  of  Parcel  No.  6891  and  then 
the  property  of  James  E.  Lawrence  as  represented  on  Surry  County 
Tax  Map  as  Parcel  No.  3659.  a  total  distance  of  approximately  800 
feet  to  the  southwest  corner  of  the  property  referred  to  as  Parcel  3659 
which  is  also  the  southeast  corner  of  the  property  owned  by  Thomas 
Mark  and  Racene  Shore  and  referred  to  as  Parcel  No.  0824  on  the 
Surry  County  Tax  Map:  thence  with  the  south  line  of  the  said  Parcel 
No.  0824  and  in  a  general  westward  direction  approximately  450  feet 
to  the  east  right  of  way  line  of  SR  1 150:  thence  in  a  general  westward 
direction  approximately  60  feet  to  a  point  in  the  west  right  of  way  of 
SR  1 150;  thence  with  the  north  line  of  the  property  of  Worth 
Winebarger  and  Gilbert  Miller  and  in  a  general  westward  direction 
approximately  877  feet  to  the  Wilkes  County  line;  thence  with  the 
Wilkes  County  line  and  in  a  southward  direction  approximately  7.650 
feet  to  the  center  of  Yadkin  River:  thence  in  an  eastward  direction 
with  the  center  of  Yadkin  River  approximately  16.435  feet  to  the 
beginning. 

Sec.  2.  Some  of  the  property  described  in  Section  1  of  this  act 
is  already  in  the  corporate  limits  of  the  Town.  Section  1  of  this  act 
sets  forth  the  entire  part  of  the  corporate  limits  of  the  Town  of  Elkin, 
which  lies  in  Surry  County  including  the  area  annexed  by  this  act. 
This  act  shall  not  be  construed  to  annex  any  additional  property  lying 
in  Wilkes  County  into  the  town  limits  of  the  Town  of  Elkin. 

Sec.  3.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  600  CHAPTER  526 

AN  ACT  TO  PERMIT  THE  STATE  S  EMPLOYERS  OF 
EDUCATION  PERSONNEL  TO  PURCHASE  MUTUAL  FUND 
SHARES  IN  LIEU  OF  ANNUITY  CONTRACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1I5C-341  reads  as  rewritten: 
"§  I15C-341.    Annuity  contracts. 

Notwithstanding  the  provisions  of  this  Chapter  for  the  adoption  of 
State  and  local  salary  schedules  for  the  pay  of  teachers,   principals. 
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superintendents,  and  other  school  employees,  local  boards  of 
education  may  enter  into  annual  contracts  with  any  employee  of  such 
board  which  provide  for  a  reduction  in  salary  below  the  total 
established  compensation  or  salary  schedule  for  a  term  of  one  year. 
The  local  board  of  education  shall  use  the  funds  derived  from  the 
reduction  in  the  salary  of  the  employee  to  purchase  a  nonforfeitable 
annuity  contract  for  the  benefit  of  said  employee.  An  employee  who 
has  agreed  to  a  salary  reduction  for  this  purpose  shall  not  have  the 
right  to  receive  the  amount  of  the  salary  reduction  in  cash  or  in  any 
other  way  except  the  annuity  contract.  Funds  used  by  the  local  boards 
of  education  for  the  purchase  of  an  annuity  contract  shall  not  be  in 
lieu  of  any  amount  earned  by  the  employee  before  his  election  for  a 
salary  reduction  has  become  effective. 

The  agreement  for  salary  reductions  referred  to  herein  shall  be 
effected  under  any  necessary  regulations  and  procedures  adopted  by 
the  State  Board  of  Education  and  on  forms  prepared  by  the  State 
Board  of  Education. 

Notwithstanding  any  other  provisions  of  this  section,  the  amount  by 
which  the  salary  of  any  employee  is  reduced  pursuant  to  this  section 
shall  be  included  in  computing  and  making  payroll  deductions  for 
social  security  and  retirement  system  purposes,  and  in  computing  and 
providing  matching  funds  for  retirement  system  purposes. 

In  lieu  of  the  annuity  contracts  provided  for  under  this  section, 
interests  in  custodial  accounts  pursuant  to  Section  401(f).  Section 
403(b)(7),  and  related  sections  of  the  Internal  Revenue  Code  of  1986 
as  amended  may  be  purchased  for  the  benefit  of  qualified  employees 
under  this  section  with  the  funds  derived  from  the  reduction  in  the 
salaries  of  such  employees." 

Sec.  2.     G.S.  I15D-25  reads  as  rewritten: 
"§   1150-25.     Purchase  of  annuity  or  reliremenf  income  contracts  for 
employees. 

Notwithstanding  any  provision  of  law  relating  to  salaries  or  salary 
schedules  for  the  pay  of  faculty  members,  administrative  officers,  or 
any  other  employees  of  community  colleges,  the  board  of  trustees  of 
any  of  the  above  institutions  may  authorize  the  finance  officer  or  agent 
of  same  to  enter  into  annual  contracts  with  any  of  the  above  officers, 
agents  and  employees  which  provide  for  reductions  in  salaries  below 
the  total  established  compensation  or  salary  schedule  for  a  term  of  one 
year.  The  financial  officer  or  agent  shall  use  the  funds  derived  from 
the  reduction  in  the  salary  of  the  officer,  agent  or  employee  to 
purchase  a  nonforfeitable  annuity  or  retirement  income  contract  for 
the  benefit  of  said  officer,  agent  or  employee.  An  officer,  agent  or 
employee  who  has  agreed  to  a  salary  reduction  for  this  purpose  shall 
not  have  the  right  to  receive  the  amount  of  the  salary  reduction  in 
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cash  or  in  any  other  way  except  the  annuity  or  retirement  income 
contract.  Funds  used  for  the  purchase  of  an  annuity  or  retirement 
income  contract  shall  not  be  in  lieu  of  any  amount  earned  by  the 
officer,  agent  or  employee  before  his  election  for  a  salary  reduction 
has  become  effective.  The  agreement  for  salary  reductions  referred  to 
in  this  section  shall  be  effected  under  any  necessary  regulations  and 
procedures  adopted  bv  the  State  Board  of  Community  Colleges  and  on 
forms  prepared  by  the  State  Board  of  Community  Colleges. 
Notu'ithstanding  any  other  provisions  of  this  section  or  law.  the 
amount  by  which  the  salary  of  an  officer,  agent  or  employee  is 
reduced  pursuant  to  this  section  shall  not  be  excluded,  but  shall  be 
included,  in  computing  and  making  payroll  deductions  for  social 
security  and  retirement  system  purposes,  and  in  computing  and 
providing  matching  funds  for  retirement  system  purposes. 

In  lieu  of  the  annuity  and  related  contracts  provided  for  under  this 
section,  interests  in  custodial  accounts  pursuant  to  Section  401(f), 
Section  403(b)(7).  and  related  sections  of  the  Internal  Revenue  Code 
of  1986  as  amended  may  be  purchased  for  the  benefit  of  qualified 
employees  under  this  section  with  the  funds  derived  from  the 
reduction  in  the  salaries  of  such  employees." 

Sec.  3.     G.S.  116-17  reads  as  rewritten: 
"§    116-17.      Purchase  of  awuiily  or  reiiremenl  income  contracts  for 
faculty  members,  officers  and  employees. 

Notwithstanding  any  provision  of  law  relating  to  salaries  and/or 
salary  schedules  for  the  pay  of  faculty  members,  administrative 
officers,  or  any  other  employees  of  universities,  colleges  and 
institutions  of  higher  learning  as  named  and  set  forth  in  this  Article, 
and  other  State  agencies  qualified  as  educational  institutions  under 
section  501(c)(3)  of  the  United  States  Internal  Revenue  Code,  the 
governing  boards  of  any  such  universities,  colleges  and  institutions  of 
higher  learning  may  authorize  the  business  officer  or  agent  of  same  to 
enter  into  annual  contracts  with  any  of  the  faculty  members, 
administrative  officers  and  employees  of  said  institutions  of  higher 
learning  which  provide  for  a  reduction  in  salary  below  the  total 
established  compensation  or  salary  schedule  for  a  term  of  one  year. 
The  financial  officer  or  agent  shall  use  the  funds  derived  from  the 
reduction  in  the  salary  of  the  faculty  member,  administrative  officer  or 
employee  to  purchase  a  nonforfeitable  annuity  or  retirement  income 
contract  for  the  benefit  of  said  faculty  member,  administrative  officer 
or  employee  of  said  universities,  colleges  and  institutions  of  higher 
learning.  A  faculty  member,  administrative  officer  or  employee  who 
has  agreed  to  a  salary  reduction  for  this  purpose  shall  not  have  the 
right  to  receive  the  amount  of  the  salary  reduction  in  cash  or  in  any 
other  way  except  the  annuity  or  retirement  income  contract.     Funds 
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used  for  the  purchase  of  an  annuity  or  retirement  income  contract 
shall  not  be  in  lieu  of  any  amount  earned  by  the  faculty  member, 
administrative  officer  or  employee  before  his  election  for  a  salary 
reduction  has  become  effective.  The  agreement  for  salary  reductions 
referred  to  herein  shall  be  effected  under  any  necessary  regulations 
and  procedures  adopted  by  the  various  governing  boards  of  the  various 
institutions  of  higher  learning  and  on  forms  prepared  by  said 
governing  boards.  Notwithstanding  any  other  provision  of  this  section 
or  law,  the  amount  by  which  the  salary  of  any  faculty  member, 
administrative  officer  or  employee  is  reduced  pursuant  to  this  section 
shall  not  be  excluded,  but  shall  be  included,  in  computing  and  making 
payroll  deductions  for  social  security  and  retirement  system  purposes, 
and  in  computing  and  providing  matching  funds  for  retirement  system 
purposes. 

In  lieu  of  the  annuity  and  related  contracts  provided  for  under  this 
section,  interests  in  custodial  accounts  pursuant  to  Section  401(f), 
Section  403(b)(7),  and  related  sections  of  the  Internal  Revenue  Code 
of  1986  as  amended  may  be  purchased  for  the  benefit  of  qualified 
employees  under  this  section  with  the  funds  derived  from  the 
reduction  in  the  salaries  of  such  employees." 

Sec.  4.     This  act  shall  become  effective  January  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

S.B.  604  CHAPTER  527  •     .  .r' 

AN     ACT    TO     CLARIFY     THE     AUTHORITY     OF     CASWELL 
COUNTY  TO  COLLECT  A  MOTOR  VEHICLE  TAX. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  450,  Session  Laws  of  1979.  is  repealed. 

Sec.  2.  Chapter  334,  Session  Laws  of  1987,  applies  to  Caswell 
County  under  the  authority  of  Chapter  420.  Session  Laws  of  1977. 

Sec.  3.     This  act  shall  become  effective  June  10.  1987. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

S.B.  664  CHAPTER  528  . 

AN    ACT    TO    INCORPORATE    THE    TOWN    OF    CONNELLY 
SPRINGS  IN  BURKE  COUNTY. 

Whereas,  the  community  of  Connelly  Springs  desires  to  be 
incorporated  as  an  incorporated  town;  Now.  therefore. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  Charter  for  the  Town  of  Connelly  Springs  shall 
be  as  follows: 

"CHAPTER  I. 
"Incorporation  and  Corporate  Powers. 

"Section  1.1.  Incorporation.  The  citizens  of  the  area  described  in 
Chapter  H  of  this  Charter  shall  be  and  constitute  a  body  politic  and 
corporate  under  the  name  of  'Town  of  Connelly  Springs',  and  shall 
have  all  of  the  powers,  authority,  rights,  privileges  and  immunities 
conferred  upon  municipal  corporations  by  the  Constitution  and  general 
laws  of  North  Carolina. 

"Sec.  1.2.  Powers.  The  Town  shall  have  all  the  powers,  duties, 
rights,  privileges  and  immunities  now  vested  in  the  Town  and  now  or 
hereafter  granted  to  municipal  corporations  by  the  General  Assembly 
of  the  State  of  North  Carolina,  its  statutes  and  by  this  Charter. 

"CHAPTER  n. 
"Corporate  Boundaries. 

"Sec.  2.1.  Until  changed  in  accordance  with  law.  the  boundaries 
of  the  Town  are:  BEGINNING  at  a  point  where  Smith  Creek 
intersects  with  Interstate  40  and  runs  thence.  North  with  the  eastern 
bank  of  Smith  Branch  to  a  point  where  Smith  Creek  intersects  with 
State  Road  1751:  thence  East  with  State  Road  1751  to  a  point  marking 
the  Southwest  corner  of  tract  identified  as  having  tax  identification 
parcel  number  76-14-4-6;  thence  North  with  the  western  margin  of 
said  tract  to  the  northwest  corner  of  said  tract:  thence  northeast  along 
the  northern  boundary  of  said  tract  to  the  point  where  the  northeast 
corner  of  said  tract  intersects  with  Southern  Railroad:  thence  North 
along  the  western  margin  of  tract  identified  as  76-14-5-6  to  the 
intersection  of  said  tract  with  U.  S.  Highway  70;  thence  northeast 
along  the  center  of  U.S.  Highway  70  to  the  intersection  of  U.S. 
Highway  70  and  Childers  Street;  thence  West  along  the  center  of 
Childers  Street  to  the  point  where  Childers  Street  intersects  with  the 
southwestern  corner  of  tract  76-30-6-4;  thence  North  along  the 
western  margin  of  tract  76-30-6-4  to  a  point  where  said  boundary 
intersects  with  the  southwestern  corner  of  tract  76-30-6-6;  thence 
North  with  the  western  margin  of  tract  76-30-6-6  to  said  tract's 
northwest  corner;  thence  East  along  the  northern  margin  of  said  tract 
to  a  point  where  said  northern  boundary  intersects  with  Woodlawn 
Drive;  thence  North  along  the  center  of  Woodlawn  Drive 
approximately  320  Feet  to  a  point  marking  the  northwest  corner  of 
tract  76-30-4-5;  thence  along  the  northern  boundary  of  tract  76-30-4-5 
approximately  310  Feet  to  a  point;  thence  continuing  along  the  same 
line  approximately  170  Feet  to  the  point  in  the  western  boundary  of 
tract  76-10-1-2;  thence  North  and  West  along  the  western  boundary  of 
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tract  76-10-1-2  to  a  point  where  the  northwestern  corner  of  said  tract 
intersects  with  tract  76-10-1-25:  thence  East  along  the  northern 
margin  of  tract  76-10-1-2  to  a  point  where  said  tract  intersects  with 
tract  76-10-1-3:  thence  continuing  along  the  same  line,  the  northern 
margin  of  tract  76-10-1-3.  to  a  point  where  said  boundary  initially 
intersects  with  tract  76-10-1-8:  thence  North  along  the  western 
boundary  of  tract  76-10-1-8  to  the  northwestern  corner  of  said  tract; 
thence  East  along  the  northern  boundary  of  tract  76-10-1-8  to  the 
intersection  with  College  Street:  thence  North  along  the  western 
boundaries  of  tract  76-10-1-33  to  a  point  in  the  southwestern  corner  of 
tract  76-10-1-27:  thence  North  along  the  western  boundary  of  tract 
76-10-1-27  to  a  point  marking  the  southwestern  corner  of  tract 
76-10-1-37:  thence  North  along  the  western  boundary  of  76-10-1-37 
to  a  southwestern  corner  of  tract  76-10-1-20:  thence  North  along  the 
western  boundary  of  tract  76-10-1-20  to  a  point  where  said  boundary 
intersects  with  the  southern  boundary  of  tract  76-8-1-1;  thence  East 
along  the  southern  boundary  of  tract  76-8-1-1  to  said  tract's 
southeasternmost  corner,  the  same  being  the  southwestern  corner  of 
tract  76-8-1-21:  thence  continuing  along  the  same  line  East  along  the 
southern  boundary  of  tract  76-8-1-21  to  the  southeastern  corner  of 
tract  76-8-1-21;  thence  North  along  the  eastern  boundary  of  tract 
76-8-1-21  for  the  entire  distance  of  the  boundary  of  said  tract:  thence 
continuing  along  the  same  line  and  in  same  direction  along  the  eastern 
boundary  of  tract  76-8-1-1  to  the  northeasternmost  corner  of  tract 
76-8-1-1  which  lies  on  the  boundary  of  tract  76-8-1-9  and  directly  in 
the  southeasternmost  corner  of  tract  76-6-1-1 1 ;  thence  West  along  the 
southern  border  of  tract  76-6-1-1 1  to  the  point  marking  the  southeast 
corner  of  the  Tignor  property,  which  is  at  76-6-1-1:  thence  continuing 
in  the  same  direction  West  along  the  southern  boundary  of  tract 
76-6-1-1  to  a  point  said  line  intersects  with  tract  marked  76-8-1-33; 
thence  North  with  the  eastern  boundary  of  tract  76-8-1-33  to  the 
northeast  corner  of  said  tract;  thence  West  along  a  southern  boundary 
of  the  Tignor  property  to  a  point  where  the  Tignor  property  southwest 
corner  connects  with  the  southeastern  corner  of  the  Corbett  property; 
thence  North  along  the  western  boundary  of  the  Tignor  property  to  a 
point  marking  the  northwest  corner  of  the  Tignor  property;  thence 
North  along  the  western  boundary  of  the  West  property  described  as 
tract  76-6-1-10  West  to  the  northwest  corner  of  the  West  tract;  thence 
continuing  North  along  the  western  boundary  of  the  Kisor  property 
described  as  tract  76-6-1-8  to  the  northwest  corner  of  the  Kisor 
property:  thence  North  along  the  western  margin  of  tract  76-6-1-18  to 
a  point  where  said  line  intersects  with  a  western  boundary  of  tract 
76-6-1-3:  thence  continuing  along  the  western  boundary  of  tract 
76-6-1-3   North  to  a  point;  thence  West  along  a  boundary  of  tract 
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76-6-1-3  to  a  point:  thence  continuing  North  along  the  western 
boundary  of  tract  76-6-1-3  to  a  point  where  said  tract  intersects  with 
tract  76-6-1-5:  thence  North  along  the  western  margin  of  said  tract  to 
a  point  where  the  western  boundary  of  said  tract  intersects  with  the 
property  owned  by  Crescent  Land  and  Timber  which  lies  to  the  North 
and  East:  thence  eastward  along  the  southern  boundary  of  the 
Crescent  Land  and  Timber  property  line:  thence,  with  the  Crescent 
Land  and  Timber  southern  boundaries  to  Noland  Creek:  thence,  east 
and  south  with  Noland  Creek  to  the  residence  and  property  owned 
presently  by  Larry  Humphries:  thence,  around  the  boundaries  of  the 
Larry  Humphries"  property,  excluding  the  Larry  Humphries"  property 
from  the  Corporate  Town  Limits,  back  to  Noland  Creek:  thence,  with 
Noland  Creek  East  and  South  to  the  intersection  of  Noland  Creek  and 
State  Road  1614.  referred  to  as  the  Oak  Ridge  Church  Road):  thence 
East  with  the  Oak  Ridge  Church  Road  to  the  intersection  of  Rhodhiss 
Road  and  Deckers  old  store  (now  the  Handy  Mart):  thence, 
Southwest  with  the  Rhodhiss  Road,  that  is.  State  Road  1611,  in  a 
southwest  direction  to  the  intersection  of  Highway  70  at  the  Knob; 
thence,  in  a  southeasternly  direction  with  Highway  70  to  the 
intersection  of  Berea  Circle,  that  is.  State  Road  1620:  thence  with 
State  Road  1620  West  to  the  intersection  of  State  Road  1758,  that  is. 
Berea  Church  Road,  to  the  North  boundary  of  Interstate  40;  thence 
with  the  northern  edge  and  boundary  of  Interstate  40  West  to  Coulter 
Springs  Branch;  thence.  South  with  the  meanders  of  Coulter  Springs 
Branch  to  parcels  97-54-1-5  and  97-54-1-8:  thence  along  the  eastern 
boundary  of  (97-54-1-8):  to  the  eastern  most  point  of  the  property  line 
bearing  tax  identification  parcel  number  97-54-1-8:  (said  call  and 
distance  containing  approximately  891  feet  to  the  easternmost  point  of 
97-54-1-8):  thence  West  along  the  southernmost  boundary  of  the  tract 
bearing  tax  identification  parcel  number  97-54-1-8  for  approximately 
1.020  Feet  until  it  intersects  with  the  tract  of  realty  bearing  parcel 
number  97-54-1-9:  thence.  South  along  the  boundaries  of  property 
bearing  the  tax  identification  number  97-54-1-9  for  approximately  484 
Feet:  thence,  continuing  South  along  the  tract  of  realty  bearing  tax 
identification  parcel  number  97-54-1-10  for  approximately  149  Feet; 
thence  continuing  South  along  the  property  bearing  tax  identification 
parcel  number  97-2-2-3  for  approximately  190  Feet;  thence,  along  the 
eastern  boundary  of  the  tract  of  realty  described  as  having  tax 
identification  number  97-2-2-4  in  a  southerly  direction  for 
approximately  361  Feet:  thence,  south  with  the  eastern  boundary  of 
97-2-2-6  for  274  Feet:  thence,  almost  due  West  with  the  southern 
boundary  of  the  tract  of  realty  described  as  tax  identification  parcel 
number  97-2-2-6  for  600  Feet;  thence.  North  with  the  western 
boundary     of     tax      identification      parcel      number     97-2-2-6      for 
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approximately  110  Feet:  thence,  due  West  along  the  Southern 
boundary  of  tax  identification  parcel  number  97-2-2-7  for  a  distance  of 
approximately  80  Feet  to  the  southwestern  most  boundary  of  said'  tract; 
thence.  North  with  the  western  boundary  of  97-2-2-7  for  300  Feet; 
thence  continuing  along  the  western  borders  of  parcel  97-2-2-19  for 
100  Feet;  thence,  on  the  western  border  of  97-2-2-8  for  100  Feet; 
thence,  continuing  along  the  western  border  of  97-2-2-9  for  400  Feet; 
thence,  continuing  along  97-2-2-9  until  it  intersects  with  the  northern 
boundary  of  tract  97-2-2-9;  thence,  due  West  along  the  Southern 
border  of  97-2-1-10  crossing  over  Cole  Water  Street,  along  the 
Southern  boundary  of  97-54-2-11  and  97-54-2-10  to  a  point  marking 
the  southwesternmost  boundary  of  97-54-2-9:  thence,  northeast  along 
the  western  border  of  97-54-2-9  and  97-54-2-8  for  379  Feet  to  the 
southern  border  of  the  A.G.  Wilson  estate  tract  located  at  Map  Book 
97-2-2-10;  thence,  east  along  the  southern  border  of  said  tract  for  a 
distance  of  approximately  100  Feet  to  the  eastern  corner  of  said  tract; 
thence.  North  along  the  eastern  border  of  the  A.G.  Wilson  and  Hazel 
Roundtree  property.  North  1.190  Feet  to  a  point;  thence  continuing 
along  the  eastern  border  of  the  A.G.  Wilson  life  estate  property  and 
the  Hazel  Roundtree  remainder  property.  670  Feet  to  a  point;  thence, 
continuing  along  the  easternmost  border  of  the  same  tract.  720  Feet  to 
a  point  in  the  southern  right-of-way  margin  of  Interstate  Highway  40; 
thence.  West  along  the  northern  border  of  the  A.G.  Wilson  life  estate 
property  and  Hazel  Roundtree  remainder  tract.  West  1 .020  Feet  to  a 
point;  thence,  continuing  west  along  the  southern  border  of  Interstate 
Highway  40  to  the  point  where  the  southern  right  of  way  of  Interstate 
Highway  40  intersects  with  the  east  bank  of  Smith  Creek;  thence. 
North  to  the  point  where  Interstate  Highway  40  intersects  with  the  east 
bank  of  Smith  Creek  at  the  northern  right  of  way  of  the  westbound 
lane  of  Interstate  Highway  40.  the  point  of  the  BEGINNING. 

"CHAPTER  HI. 
"Governing  Body.  •      - 

"Sec.  3.1.  Number  of  Members.  The  governing  body  shall  consist 
of  the  seven  members  of  the  Board  of  Aldermen . 

"Sec.  3.2.  Manner  of  Election  of  Board  of  Aldermen.  The  qualified 
voters  of  the  entire  Town  of  Connelly  Springs  shall  elect  the  Board  of 
Aldermen. 

"Sec.  3.3.  Term  of  Office  of  Board  of  Aldermen.  Seven  Aldermen 
are  to  be  elected  at  the  first  regular  Town  Council  election  to  be  held 
in  November  of  1989.  The  person  receiving  the  highest  number  of 
votes  as  Alderman  shall  be  Mayor  who  will  serve  a  four-year  term, 
together  with  the  three  persons  recei\'ing  the  next  highest  numbers  of 
votes,    and    they   shall    also   serve   a   four-year   term,    and    the   three 
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persons  receiving  the  next  highest  numbers  of  votes  shall  serve  a  two- 
year  term. 

In  1991  and  quadrennially  thereafter,  three  Council  Members  shall 
be  elected  for  four-year  terms.  In  1993  and  quadrennially  thereafter, 
four  Council  Members  shall  be  elected  with  the  person  receiving  the 
highest  number  of  votes  being  Mayor.  If  a  vacancy  occurs  in  the 
office  of  the  Council  Member  who  is  Mayor,  the  Council  shall 
designate  one  of  its  members  to  be  Mayor  for  the  remainder  of  the 
term. 

The  Board  of  Aldermen  shall  in  all  ways  respond  to  reasonable 
requests  of  the  Town's  constituents  giving  due  consideration  to  the 
United  States  and  State  Constitutions,  to  the  welfare  of  the  Town,  and 
to  the  long  range  effects  and  impacts  of  the  decisions  of  the  Town. 

"Sec.  3.4.  The  Mayor.  The  Mayor  of  Connelly  Springs"  duties  will 
be  those  of  administering  the  Town's  Council  and  maintaining  the 
governmental,  administrative,  and  executory  functions  of  the  Town 
Council  and  the  operation  of  the  city  government  to  the  fullest  extent 
of  this  Charter  and  law. 

"CHAPTER  IV. 
"Elections. 

"Sec.  4.1.  Conduct  of  Town  Elections.  The  Town  officers  shall  be 
elected  on  a  nonpartisan  basis,  and  the  results  determined  by  plurality 
as  provided  in  G.S.  163-292.  Elections  shall  be  conducted  by  the 
Burke  County  Board  of  Elections. 

"Sec.  4.2.  Interim  Budget.  The  Town  Council  may  adopt  a  budget 
ordinance  for  the  1989-90  fiscal  year  following  their  qualification  for 
office,  without  having  to  comply  with  the  budget  preparation  and 
adoption  timetable  set  out  in  the  Local  Government  Budget  and  Fiscal 
Control  Act.  Ad  valorem  taxes  for  fiscal  year  1989-90  shall  be 
payable  at  par  until  90  days  after  adoption  of  the  ordinance  levying 
from  and  thereafter  in  accordance  with  the  schedule  in  G.S.  105-360 
as  if  they  had  been  due  September  1.  1989. 

"Sec.  4.3.  Vacancies.  The  provisions  of  G.S.  160A-63  shall  not 
apply  to  the  Town  of  Connelly  Springs  until  after  the  first  election  of 
the  Town  Council. 

"CHAPTER  V. 
"Administrative  Departments. 

"Sec.  5.1.  Administrative  Departments  and  Officers.  The  Council, 
by  ordinance  not  inconsistent  with  this  Charter,  may  assign  additional 
functions  or  duties  to  offices,  departments,  or  agencies.  Where  the 
positions  are  not  incompatible,  the  Council  may  combine  in  one 
person  the  powers  and  duties  of  t^o  or  more  offices  created  or 
authorized  by  this  Charter. 

"CHAPTER  VI. 
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"Appointive  Boards  and  Commissions, 

"Sec.  6.1.  Appointive  Boards  and  Commissions.  All  members  of 
appointive  boards  or  commissions  shall  at  the  time  of  their 
appointment  be  residents  of  the  Town,  and  shall  maintain  their 
residencies  for  the  duration  of  their  terms  in  office. 

"CHAPTER  VII.  ,  :.  ..   .. 

"Public  Utilities. 

"Sec.  7.1.  Esfablishmcni  of  Municipally  Owned  and  Operated 
Utilities.  The  Town  shall  have  the  power  to  own  and  operate  any 
public  utility,  to  construct  and  install  all  facilities  that  are  reasonably 
needed,  and  to  lease  or  purchase  any  existing  utility  properties  used  or 
useful  for  public  service.  The  Town  may  also  furnish  service  to 
adjacent  and  nearby  territories  that  may  be  conveniently  and 
economically  served  by  a  municipally  owned  and  operated  utility, 
subject  to  the  limitations  of  the  provisions  of  the  general  laws  of  the 
State.  The  Council  may  provide  by  ordinance  for  the  establishment  of 
such  utility  and  provide  for  its  regulation  and  control  and  the  fixing  of 
rates  to  be  charged. 

The  Council  may  by  ordinance  provide  for  the  extension, 
enlargement  or  improvement  of  existing  utilities  and  provide 
reasonable  reserves  for  such  purpose." 

Sec.  2.  Special  Election  for  Approval.  (a)  The  Board  of 
Elections  in  Burke  County  shall  call  and  conduct  a  special  election  on 
a  date  to  be  set  by  the  Burke  County  Board  of  Commissioners  not 
earlier  than  60  days  after  ratification  of  this  act.  but  not  later  than  180 
days  after  the  ratification  of  this  act  for  the  purpose  of  submitting  to 
the  qualified  voters  of  the  area  described  herein  as  the  proposed 
corporate  limits  of  Connelly  Springs,  a  question  of  whether  or  not 
such  area  shall  be  incorporated  as  a  municipal  corporation  known  as 
Connelly  Springs.  In  conducting  the  election  required  to  be  held  by 
this  act.  the  Board  of  Elections  of  Burke  County  shall  follow  the 
procedures  contained  in  G.S.  163-288.2.  in  this  act.  and  the 
procedures  contained  in  Chapter  163  of  the  General  Statutes  of  North 
Carolina  regarding  municipal  elections,  where  the  same  are  not  in 
conflict  with  this  act.  except  that  notice  of  the  election  shall  be  given 
not  later  than  10  days  before  the  registration  books  close  and  the 
Board  of  Elections  may  set  a  special  schedule  under  G.S.  163-228.2 
with  deadlines  it  determines,  if  there  is  insufficient  time  to  meet  the 
time  requirements  of  that  section. 

(b)  In  the  special  election,  those  voters  who  favor  the 
incorporation  of  the  Town  of  Connelly  Springs  as  provided  in  this  act 
shall  vote  a  ballot  upon  which  shall  be  printed  the  words:  "FOR 
INCORPORATION  OF  THE  TOWN  OF  CONNELLY  SPRINGS": 
and  those  voters  who  are  opposed  to  the  incorporation  of  the  Town  of 
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Connelly  Springs  as  provided  in  this  act  shall  vote  a  ballot  upon  which 
shall  be  printed  the  words:  "AGAINST  INCORPORATION  OF  THE 
TOWN  OF  CONNELLY  SPRINGS.  " 

(c)  If  the  majority  of  the  \otes  cast  in  such  special  election  shall 
not  be  cast  "FOR  INCORPORATION  OF  THE  TOWN  OF 
CONNELLY  SPRINGS",  then  the  provisions  of  Section  1  of  this  act 
shall  have  no  force  and  effect. 

(d)  If  a  majority  of  the  votes  cast  in  the  special  election  shall  be 
cast  "FOR  INCORPORATION  OF  THE  TOWN  OF  CONNELLY 
SPRINGS",  then  the  provisions  of  Section  1  of  this  act  shall  be  in  full 
force  and  effect  from  and  after  the  date  upon  which  the  Burke  County 
Board  of  Elections  determines  the  result  of  the  election.  The  Board  of 
Elections  of  Burke  County  may  establish  a  special  candidate  filing 
period  for  the  1989  regular  municipal  election  if  Section  1  of  this  act 
becomes  effective  after  the  date  filing  is  to  open  under  general  law. 

Sec.  3.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

S.B.  698  CHAPTER  529 

AN  ACT  TO  INQUIRE  THAT  CHILD  SUPPORT  GUIDELINES 
BE  USED  AS  A  REBUTTABLE  PRESUMPTION  TO 
ESTABLISH  CHILD  SUPPORT  OBLIGATIONS  AND  TO 
REQUIRE  PERIODIC  REVIEW  OF  THE  GUIDELINES. 

The  General  Assembly  of  Norlh  Carolina  enacts: 

Section  1.      G.S.  50- 13.4(c)  reads  as  rewritten: 

"(c)  Payments  ordered  for  the  support  of  a  minor  child  shall  be  in 
such  amount  as  to  meet  the  reasonable  needs  of  the  child  for  health, 
education,  and  maintenance  having  due  regard  to  the  estates,  earnings, 
conditions,  accustomed  standard  of  living  of  the  child  and  the  parties, 
the  child  care  and  homemaker  contributions  of  each  party,  and  other 
facts  of  the  particular  case. 

The  court  shall  determine  the  amount  of  child  support  payments  by 
applying  the  presumptive  guidelines  established  pursuant  to  subsection 
(cl).  Upon  request  of  a  party,  the  court  may  modify  the  amount 
resulting  from  application  of  the  guidelines  if.  after  considering 
evidence  regarding  one  or  more  of  the  criteria  established  pursuant  to 
subsection  (cl).  the  court  finds  by  the  greater  weight  of  the  evidence 
that  application  of  the  guidelines  would  not  meet  the  reasonable  needs 
of  the  child  as  set  forth  in  this  subsection.  If  the  court  orders  an 
amount  other  than  the  amount  determined  by  application  of  the 
presumptive  guidelines,  the  court  shall  make  findings  of  fact  as  to  the 
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criteria  that  justify  varying  from  the  guidelines  and  the  basis  for  the 
amount  ordered.  In  all  cases  when  requested  by  a  party  the  court 
shall  hear  evidence  and  from  the  evidence  find  the  facts  relating  to  the 
reasonable  needs  of  the  child  for  support  and  the  relative  ability  of 
each  parent  to  pay  support. 

Payments  ordered  for  the  support  of  a  child  shall  terminate  when 
the  child  reaches  the  age  of  18  except: 

.  (I)  If  the  child  is  otherwise  emancipated,  payments  shall 
•   '  terminate  at  that  time: 

(2)    If  the  child  is  still  in  primary  or  secondary  school  when  he 
"i  reaches  age  18.  the  court  in  its  discretion  may  order  support 

payments  to  continue  until  he  graduates,  otherwise  ceases  to 
attend    school    on    a    regular    basis,    or    reaches    age    20, 
whichever  comes  first." 
Sec.  2.     G.S.  50-13.4(cl)  reads  as  rewritten: 
" (c  1 )    The    Conference    of   Chief   District   Judges    shall — prescribe 
uniform    statewide   advisory  guidelines   for  the  computation   of  child 
support   obligations    of  each    parent   as    provided    in    Chapter   50   or 
elsewhere  in  the  General  Statutes, 

Such  advisory  guidelines  may  provide  for  variation  of  the  amount  of 
support  recommended  based  on  one  or  more  of  the  following; 

■(-I) — Tb€ — special — needs — of   the — child. — including — physical — and 
emotional  health  needs >  educational  needs,  day-care  costs ;  or 
needs  related  to  the  child's  age. 
42^ — Any  shared  physical  custody  arrangements  or  extended  or 

unusual  visitation  arrangements. 
43) — A  party's  other  support  obligations  to  a  current  or  former 

household,  including  the  payment  of  alimony. 
44) — A  party's  extremely  low  or  extremely  high  income,  such  that 
application   of  the   guidelines — produces   an   amount   that   is 
clearly  too  high  in  relation  to  the  party's  own  needs  or  the 
child  s  needs. 
45) — A  party's   intentional   suppression  or   reduction  of  income, 
hidden  income,  income  that  should  be  imputed  to  a  party,  or 
a  party's  substantial  assets. 
;     4^) — Any  support  that  a  party  is  providing  or  will  be  providing 
other  than  by  periodic  money  payments,  such  as  lump  sum 
■    payments,  possession  of  a  residence,  payment  of  a  mortgage, 
payment — of — medical — expenses. — 04: — provision — of — health 
insurance  coverage. 
4^Z) — A  party's  own  special   needs,   such  as  unusual  medical  or 

other  necessary  expenses. 
48) — Any   other   factor   the   court   finds   to   be  just   and   proper. 
Notwithstanding  the  foregoing,  the  court  shall  hear  evidence 
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«ttd — from — tb€ — evidence — Und — the — facts — relating — to — tb€ 
■reasonable  needs  of  the  child  for  support  and  the  relative 
abilit}'  of  each  parent  to  pay  support, 
Effective  July  1 .  1990.  the  Conference  of  Chief  District  Judges  shall 
prescribe  uniform  statewide  presumptive  guidelines  for  the 
computation  of  child  support  obligations  of  each  parent  as  provided  in 
Chapter  50  or  elsewhere  in  the  General  Statutes  and  shall  develop 
criteria  for  determining  when,  in  a  particular  case,  application  of  the 
guidelines  would  be  unjust  or  inappropriate.  Prior  to  May  1,  1990 
these  guidelines  and  criteria  shall  be  reported  to  the  General  Assembly 
by  the  Administrative  Office  of  the  Courts  by  delivering  copies  to  the 
President  Pro  Tempore  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives.  The  purpose  of  the  guidelines  and  criteria  shall  be  to 
ensure  that  payments  ordered  for  the  support  of  a  minor  child  are  in 
such  amount  as  to  meet  the  reasonable  needs  of  the  child  for  health, 
education,  and  maintenance,  having  due  regard  to  the  estates, 
earnings,  conditions,  accustomed  standard  of  living  of  the  child  and 
the  parties,  the  child  care  and  homemaker  contributions  of  each  party, 
and  other  facts  of  the  particular  case.  The  guidelines  shall  include  a 
procedure  for  setting  child  support,  if  any,  in  a  Joint  or  shared  custody 
arrangement  which  shall  reflect  the  other  statutory  requirements 
herein. 

Periodically,  but  at  least  once  every  four  years,  the  Conference  of 
Chief  District  Judges  shall  review  the  guidelines  to  determine  whether 
their  application  results  in  appropriate  child  support  award  amounts. 
The  Conference  may  modify  the  guidelines  accordingly.  The 
Conference  shall  give  the  Department  of  Human  Resources,  the 
Administrative  Office  of  the  Courts,  and  the  general  public  an 
opportunity  to  provide  the  Conference  with  information  relevant  to  the 
development  and  review  of  the  guidelines.  Any  modifications  of  the 
guidelines  or  criteria  shall  be  reported  to  the  General  Assembly  by  the 
Administrative  Office  of  the  Courts  before  they  become  effective  by 
delivering  copies  to  the  President  Pro  Tempore  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives.  The  guidelines,  when 
adopted  or  modified,  shall  be  provided  to  the  Department  of  Human 
Resources  and  the  Administrative  Office  of  the  Courts,  which  shall 
disseminate  them  to  the  public  through  local  IV-D  offices,  clerks  of 
court,  and  the  media. 

Until  July  1,  1990.  the  advisory  guidelines  adopted  by  the 
Conference  of  Chief  District  Judges  pursuant  to  this  subsection  as 
formerly  written  shall  operate  as  presumptive  guidelines  and  the 
factors  adopted  by  the  Conference  of  Chief  District  Judges  pursuant  to 
this  subsection  as  formerly  written  shall  constitute  criteria  for  varying 
from  the  amount  of  support  determined  by  the  guidelines." 
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Sec.  3.  Before  October  I.  1989.  the  child  support  guidelines 
and  factors  for  varying  from  those  guidelines,  as  adopted  by  the 
Conference  of  Chief  District  Judges  pursuant  to  G.S.  50-13.4(cl), 
shall  be  disseminated  to  the  public  by  the  Department  of  Human 
Resources  and  the  Administrative  Office  of  the  Courts  through  local 
IV-D  offices,  clerks  of  court,  and  the  media. 

Sec.  4.  G.S.  14-322(e)  reads  as  rewritten: 
"(e)  Upon  conviction  for  an  offense  under  this  section,  the  court 
may  make  such  order  as  will  best  provide  for  the  support,  as  far  as 
may  be  necessary,  of  the  abandoned  spouse  or  child,  or  both,  from 
the  property  of  labor  of  the  defendant.If  the  court  requires  the 
payment  of  child  support,  the  amount  of  the  payments  shall  be 
determined  as  provided  in  G.S.  50- 13. 4(c)." 

Sec.  5.     G.S.  15A-1 343(b)(4)  reads  as  rewritten: 

"(4)  Satisfy  child  support  and  other  family  obligations  as 
required  by  the  court.  If  the  court  requires  the  payment  of 
child  support,  the  amount  of  the  payments  shall  be 
determined  as  provided  in  G.S.  50-13. 4(c). " 

Sec.  6.     G.S.  49-7  reads  as  rewritten; 
"^49-7.    Issues  and  orders. 

The  court  before  which  the  matter  may  be  brought  shall  determine 
whether  or  not  the  defendant  is  a  parent  of  the  child  on  whose  behalf 
the  proceeding  is  instituted.  After  this  matter  has  been  determined  in 
the  affirmative,  the  court  shall  proceed  to  determine  the  issue  as  to 
whether  or  not  the  defendant  has  neglected  or  refused  to  provide 
adequate  support  and  maintain  the  child  who  is  the  subject  of  the 
proceeding.  After  this  matter  shall  have  been  determined  in  the 
affirmative,  the  court  shall  fix  by  order,  subject  to  notification  or 
increase  from  time  to  time,  a  specific  sum  of  money  necessary  for  the 
support  and  maintenance  of  the  particular  child  who  is  the  object  of 
the  proceedings  child,  subject  to  the  limitations  of  G.S.  50-13.10. 
The  court  in  fixing  this  sum  shall  take  into  account  the  circumstances 
of  the  casct  the  financial  ability  to  pay  and  earning  capacity  of  the 
defendant,  and  his  or  her  willingness — to  cooperate  for  the  welfare  of 
the  child.  The  amount  of  child  support  shall  be  determined  as 
provided  in  G.S.  50- 13. 4(c).  The  order  fixing  the  sum  shall  require 
the  defendant  to  pay  it  either  as  a  lump  sum  or  in  periodic  payments 
as  the  circumstances  of  the  case  may  appear  to  the  court  to  require. 
Compliance  by  the  defendant  with  any  or  all  of  the  further  provisions 
of  this  Article  or  the  order  or  orders  of  the  court  requiring  additional 
acts  to  be  performed  by  the  defendant  shall  not  be  construed  to  relieve 
the  defendant  of  his  or  her  responsibility  to  pay  the  sum  fixed  or  any 
modification  or  increase  thereof 
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The  court  before  whom  the  matter  may  be  brought,  on  motion  of 
the  State  or  the  defendant,  shall  order  that  the  alleged-parent 
defendant,  the  known  natural  parent,  and  the  child  submit  to  any 
blood  tests  and  comparisons  which  have  been  developed  and  adapted 
for  purposes  of  establishing  or  disproving  parentage  and  which  are 
reasonably  accessible  to  the  alleged-parent  defendant,  the  known 
natural  parent,  and  the  child.  The  results  of  those  blood  tests  and 
comparisons,  including  the  statistical  likelihood  of  the  alleged  parent's 
parentage,  if  available,  shall  be  admitted  in  evidence  when  offered  by 
a  duly  qualified,  licensed  practicing  physician,  duly  qualified 
immunologist.  duly  qualified  geneticist  or  other  duly  qualified  person. 
The  evidentiary  effect  of  those  blood  tests  and  comparisons  and  the 
manner  in  which  the  expenses  therefor  are  to  be  taxed  as  costs  shall 
be  as  prescribed  in  G.S.  8-50.1.  In  addition,  if  a  jury  tries  the  issue 
of  parentage,  they  shall  be  instructed  as  set  out  in  G.S.  8-50.1.  From 
a  finding  on  the  issue  of  parentage  against  the  alleged-parent 
defendant,  the  alleged-parent  defendant  has  the  same  right  of  appeal  as 
though  he  or  she  had  been  found  guilty  of  the  crime  of  willful  failure 
to  support  an  illegitimate  child." 

Sec.  7.     G.S.  7A-650(c)  reads  as  rewritten: 

"(c)  Whenever  legal  custody  of  a  juvenile  is  vested  in  someone 
other  than  his  parent,  after  due  notice  to  the  parent  and  after  a 
hearing,  the  judge  may  order  that  the  parent  pay  a  reasonable  sum 
that  will  cover  in  whole  or  in  part  the  support  of  the  juvenile  after  the 
order  is  entered.  If  the  court  requires  the  payment  of  child  support, 
the  amount  of  the  payments  shall  be  determined  as  provided  in  G.S. 
50-1 3.4(c).  If  the  judge  places  a  juvenile  in  the  custody  of  a  county 
department  of  social  services  and  if  the  judge  finds  that  the  parent  is 
unable  to  pay  the  cost  of  the  support  required  by  the  juvenile,  the  cost 
shall  be  paid  by  the  county  department  of  social  services  in  whose 
custody  the  juvenile  is  placed,  provided  the  juvenile  is  not  receiving 
care  in  an  institution  owned  or  operated  by  the  State  or  federal 
government  or  any  subdivision  thereof." 

Sec.  8.     G.S.  110-132(b)  reads  as  rewritten: 

"(b)  At  any  time  after  the  filing  with  the  district  court  of  an 
acknowledgment  of  paternity,  upon  the  application  of  any  interested 
party,  the  court  or  any  judge  thereof  shall  cause  a  summons  signed  by 
him  or  by  the  clerk  or  assistant  clerk  of  superior  court,  to  be  issued, 
requiring  the  putative  father  to  appear  in  court  at  a  time  and  place 
named  therein,  to  show  cause,  if  any  he  has.  why  the  court  should  not 
enter  an  order  for  the  support  of  the  child  by  periodic  payments, 
which  order  may  include  provision  for  leimbursement  for  medical 
expenses  incident  to  the  pregnancy  and  the  birth  of  the  child,  accrued 
maintenance    and     reasonable    expense    of    the    action     under    this 

1329 


CHAPTER  530  Session  Laws  -  1989 

subsection  on  the  acknowledgment  of  paternity  previously  filed  with 
said  court.  The  amount  of  child  support  payments  so  ordered  shall  be 
determined  as  provided  in  G.S.  50-13.4(c).  The  prior  judgment  as  to 
paternity  shall  be  res  judicaia  as  to  that  issue  and  shall  not  be 
reconsidered  by  the  court." 

Sec.  9.  Section  3  of  this  act  shall  become  effective  upon 
ratification.  The  remainder  of  the  act  shall  become  effective  October 
1.  1989,  and  shall  apply  to  child  support  orders  entered  or  modified 
on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989.  ,.•  ;      ,  ,    ;;      ,;,,...  ,;,•,; 

S.B.  787  CHAPTER  530 

AN  ACT  TO  AUTHORIZE  THE  SECRETARY  OF  REVENUE  TO 
SET  THE  INTEREST  RATE  FOR  STATE  TAX  ASSESSMENTS 
EVERY  SIX  MONTHS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-241.1(1)  reads  as  rewritten: 

"(i)  All  assessments  of  taxes  or  additional  taxes,  exclusive  of 
penalties  assessed  thereon,  shall  bear  interest  from  the  time  the  taxes 
or  additional  taxes  were  due  until  paid.  The  Secretary  of  Revenue  shall 
set  the  rate  of  interest  as  follows:  The  Secretary  shalK  no  later  than 
December  1  of  any  year,  set  the  rate  to  be  in  effect  for  the  succeeding 
calendar  year  at  the  rate  that  will  be  in  effect  on  January  1  of  the 
succeeding  year  under  the  provisions  of  the  Internal  Revenue  Code,  or 
at  a  different  rate,  taking  current  market  conditions  into  consideration, 
On  or  before  June  1  and  December  1  of  each  year,  the  Secretary  of 
Revenue  shall  establish  the  interest  rate  to  be  in  effect  during  the  six- 
month  period  beginning  on  the  next  succeeding  July  1  and  January  1, 
respectively,  after  giving  due  consideration  to  current  market 
conditions  and  to  the  rate  that  will  be  in  effect  on  that  date  pursuant  to 
the  Internal  Revenue  Code.  If  no  new  rate  is  established,  the  rate  in 
effect  during  the  preceding  six-month  period  shall  continue  in  effect. 
The  rate  established  by  the  Secretary  may  not  be  less  than  five  percent 
(5%)  per  year  and  may  not  exceed  sixteen  percent  (16%)  per  year. 
For  refunds  and  assessments  made  between  July  1,  1982,  and 
December  31,  1982.  the  rate  shall  be  twelve  percent  (12%)  per  year. 

From  and  after  January  1.  1978.  interest  upon  assessments  and 
upon  additional  taxes  shall  be  computed  at  the  rate  established  by  G.S. 
105-241.1(1)  and  shall  be  computed  without  regard  to  any  former  rate 
of  interest  which  might  have  been  established  by  G.S.   105-241.1   for 
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the  taxable  period  for  which  said  assessment  was  made,  or  for  the 
period  within  which  said  taxes  were  due  to  be  paid." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  893  CHAPTER  531 

AN  ACT  TO  CONFORM  THE  NORTH  CAROLINA  GENERATION 
SKIPPING  TRANSFER  TAX  TO.  THE  INTERNAL  REVENUE 
CODE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-7.1  reads  as  rewritten: 
"§  105-7.1.  Generation  skipping  trails fer  tax. 

(a)  A  tax  in  addition  to  any  other  taxes  imposed  by  this  Article  or 
by  Article  6  of  this  Subchapter  is  hereby  imposed  upon  every 
generation  skipping  transfer  subject  to  the  tax  imposed  by  Chapter  13 
of  Subtitle  B  of  the  Code  where  the  original  transferor  is  a  resident  of 
this  State  at  the  date  of  *ai4  jhe  original  transfer,  in  an  amount  equal 
to  the  amount  allowable  as  credit  for  State  inheritance  generation 
skipping  transfer  taxes  under  section  2602  2604  of  the  Code,  to  the 
extent  such  the  credit  exceeds  the  aggregate  amount  of  all  taxes  on  the 
same  transfer  actually  paid  to  the  several  states  of  the  United  States, 
other  than  this  State. 

(b)  A  tax,  in  addition  to  all  other  taxes  imposed  by  this  Article  and 
by  Article  6  of  this  Subchapter,  is  hereby  imposed  upon  every 
generation  skipping  transfer  subject  to  the  tax  imposed  by  Chapter  13 
of  Subtitle  B  of  the  Code  where  the  original  transferor  is  not  a 
resident  of  this  State  but  the  transfer  includes  real  or  personal  property 
with  a  situs  in  this  State,  in  an  amount  equal  to  the  amount  allowable 
as  a  credit  for  state  inheritance  State  generation  skipping  transfer  taxes 
under  section  2602  2604  of  the  Code,  reduced  by  an  amount  which 
bears  the  ratio  to  the  total  state  inheritance  State  generation  skipping 
transfer  tax  credit  allowable  for  federal  generation  skipping  transfer  tax 
purposes  as  the  value  of  the  transferred  property  taxable  by  all  other 
states  bears  to  the  value  of  the  gross  generation  skipping  transfer  for 
federal  generation  skipping  transfer  tax  purposes. 

(c)  Every  person  required  by  the  Code  to  file  a  return  reporting  a 
generation  skipping  transfer  shall  file  a  duplicate  copy  of  -said  that 
return  with  the  Secretary  of  Revenue  on  or  before  the  last  day 
prescribed  for  filing  the  federal  return. 

(d)  The  tax  herein  imposed  shall  be  due  upon  a  taxable  distribution 
m-  distribution,  a  taxable  termination  termination,  or  a  direct  skip  as 
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determined  under  the  provisions  of  the  federal  generation  skipping 
transfer  tax.  The  person  liable  for  payment  of  the  aforesaid  federal 
tax  shall  also  be  liable  for  the  tax  imposed  herein,  and  same  the  tax 
shall  be  paid  to  the  Secretary  of  Revenue  on  or  before  the  last  day 
allowed  for  filing  the  return  required  hereunder. 

(e)  If  after  the  filing  of  the  duplicate  federal  return  with  the 
Secretary  of  Revenue  as  required  by  subsection  (c)  herein,  the  federal 
government  shall  thereafter  increase  or  decrease  the  amount  of  the 
federal  generation  skipping  transfer  tax  actually  due.  within  30  days  of 
-said  after  the  increase  or  decrease,  an  amended  return  shall  be  filed 
with  the  Secretary  of  Revenue  reflecting  all  changes  made  in  the 
original  return,  and  the  amount  of  increase  or  decrease  in  the  federal 
generation  skipping  transfer  tax.  Based  thereon,  and  upon  such 
evidence  as  he  may  otherwise  acquire,  the  Secretary  of  Revenue  shall 
reassess  the  tax  imposed  herein,  and  if  he  shall  determine  that  there 
remains  due  additional  tax.  he  shall  thereafter  issue  a  notice  of 
proposed  assessment  in  respect  thereof  of  the  tax  pursuant  to  G.S. 
105-241.1.  If  the  notice  required  herein  of  the  federal  change  in  tax 
due  is  not  so  furnished,  any  additional  tax  which  may  be  owing  may 
be  assessed  at  any  time. 

(f)  The  administrative  provisions  of  Article  1  and  Article  6, 
wherever  applicable,  shall  apply  to  the  collection  of  the  tax  imposed  by 
this  section.  To  the  extent  that  the  same  are  not  in  conflict  with  the 
provisions  of  this  section,  the  Secretary  of  Revenue  may  adopt  such 
rules  and  regulations  as  are  or  may  be  promulgated  with  respect  to  the 
estate  tax,  gift  tax,  or  generation  skipping  transfer  tax  provisions  of  the 
Code." 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to 
decedents  dying  on  or  after  the  date  of  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  911  CHAPTER  532 

AN  ACT  TO  AMEND  THE  NORTH  CAROLINA  EMPLOYMENT 
AND  TRAINING  ACT  OF  1985. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  3  of  Chapter  543  of  the  1985  Session  Laws 
reads  as  rewritten: 

"Sec.  3.  Declaration  of  the  State  policy  on  employment  and 
training,  (a)  It  is  the  policy  of  this  State  that  all  federal.  State  and 
local  government  resources  provided  for  employment  and  Job  training 
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programs  be  coordinated  to  effect  an  efficient  employment  and  training 
service  delivery  system. 

(b)  The  goals  of  the  State  employment  and  training  programs  are: 

(1)  to  assist  North  Carolinians  in  obtaining  gainful  employment; 

(2)  to  reduce  dependence  upon  public  assistance  and 
unemployment  insurance  programs; 

(3)  to  develop  a  well  trained,  productive  work  force  that  meets 
the  needs  of  the  State's  changing  economy;  and 

(4)  to  make  maximum  use  of  existing  institutions  and 
organizations  with  demonstrated  effectiveness  in  employment 
and  training  service  delivery. 

(c)  The  State's  goals  shall  be  accomplished  by: 

(1)  preparing  economically  disadvantaged  unskilled  youth  and 
adults  for  entry  into  the  work  force; 

(2)  retraining  people  who  are  structurally  unemployed,  who  are 
jobless  through  no  fault  of  their  own.  or  who  must  upgrade 
or  retrain  for  job  skills  in  other  fields; 

(3)  providing  training  and  services  to  increase  the  employment 
of  the  handicapped  removing  barriers  to  employment  and 
designing  programs  that  will  be  responsive  to  the  special 
needs  of  offenders,  the  handicapped,  public  assistance 
recipients,  school  dropouts,  single  parents,  women  35  years 
of  age  or  older,  and  other  appropriate  groups; 

(4)  insuring  that  timely  and  accurate  statewide  labor  market  data 
are  available; 

(5)  linking  employment  and  training  services  with  economic 
development  efforts; 

(6)  providing  employment  and  training  opportunities  to  meet  the 
needs  of  industries  utilizing  advanced  technology;  and 

(7)  avoiding  unnecessary  duplication  of  employment  and  training 
services  by  State  agencies." 

Sec.  2.     Section  4  of  Chapter  543  of  the    1985   Session  Laws 
reads  as  rewritten: 

"Sec.  4.  Coordinating  Council.  (a)  The  State  Job  Training 
Coordinating  Council  is  established  within  the  Department  of  Natural 
Resources  and  Community  Development. 

(b)  Operating  funds  and  staff  for  the  Council  shall  be  supported 
with  funds  from  the  Job  Training  Partnership  Act. 

(c)  Adequate  office  space  shall  be  provided  by  the  Department  of 
Natural  Resources  and  Community  Development. 

(d)  The  initial  staffing  level  of  the  Council  and  the  level  of  funding 
support  required  shall  be  determined  by  the  Secretary  of  Natural 
Resources  and  Community  Development.  However,  the  initial  staffing 


333 


CHAPTER  532  Session  Laws  -  1989 

level  shall  not  exceed  10  personnel  as  may  be  necessary  to  carry  out 
its  functions  under  this  act  and  the  Job  Training  Partnership  Act. 

(e)    Duties  and  responsibilities  of  the  Council  include  but  shall  not 
be  limited  to  the  following: 

(1)  overseeing  the  meeting  of  the  State's  goals  for  employment 
and  training. 

(2)  continuously  reviewing  the  plans  and  programs  of  agencies 
operating  federally  funded  programs  related  to  employment 
and  training  and  of  other  agencies  providing  employment 

-,  and  training-related  services  in  the  State  that  may  be  funded 

with  State  funds. 

(3)  conducting  studies,  preparing  reports  and  analyses, 
including  an  annual  published  report  to  the  Governor  and 
General  Assembly,  and  providing  such  advisory  services  as 
may  be  authorized  or  directed  by  the  Governor. 

(4)  recommending  the  allocation  of  Job  Training  Partnership 
Act  funds  not  subject  to  the  seventy-  eight  percent  (78%) 
that  flows  directly  to  service  delivery  areas. 

(5)  recommending  program  goals  to  insure  Job  training  for 
unskilled  youth  and  adults  is  a  matter  of  the  highest  priority 
and  encouraging  Service  Delivery  Areas  (SDA's)  to  reflect 
these  goals  in  their  SDA  plans. 

(6)  developing  a  long  term  tracking  system  to  measure  the 
effectiveness  of  the  Job  Training  Partnership  Act  with 
respect  to  permanent  job  placements.  Such  a  tracking 
system — sJmU — not — be — kss — tb^H — one — yeat — awd — sbalJ — b€ 
implemented  by  July  1.  1986. 

(7)  insuring  compliance  with  the  provisions  of  Sections 
122(b)(7)  A  and  B  and  122(b)(8)  of  the  Job  Training 
Partnership  Act  no  later  than  May  30  of  every  year, 
requiring  the  following: 

a.  identification  of  employment  and  training  and  vocational 
education  needs  throughout  the  State  the  identification 
of.  in  coordination  with  the  appropriate  State  agencies, 

■    the  employment,  training,  and  vocation  education  needs 
throughout  the  State: 

b.  assessing  the  extent  to  which  existing  programs  are 
meeting  these  needs  an  assessment  of  the  extent  to 
which  employment  and  training,  vocation  education, 
rehabilitation  services,  public  assistance,  economic 
development,     and     other    federal.     State,     and     local 

:    ,  programs      and      services      represent      a      consistent, 

integrated,  and  coordinated  approach   to  meeting  these 
needs: 
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c.  commenting  comments  on  reports  required  by  Sections 
105(d)(3)  of  the  Vocational  Education  Act  of  1963  and 
making  appropriate  recommendations  to  the  Governor 
and  General  Assembly. 

(8)  annually  measuring  measuring,  to  the  extent  practicable, 
the  increase  in  employment  and  earnings  and  the 
reductions  in  welfare  dependency  by  SDA  resulting  from 
participating  in  the  Job  Training  Partnership  Act  program 
and  reporting  those  findings  to  the  Governor  and  General 
Assembly. 

(9)  annually  reporting  to  the  Governor  and  General  Assembly 
on  funds  expended  by  each  SDA  for  job  training  services 
and  the  reason  service  providers  were  chosen. 

(10)  providing  management  guidance  and  review  of  all  State 
administered  employment  and  training  programs  and 
encouraging  compliance  by  the  SDA"s  with  the  goals  and 
purposes  outlined  by  the  General  Assembly,  the  Governor, 
and  the  State  Council. 

•fW^ — insuring  that  service  delivery  area  plans  are  submitted  to 
the  General  Assembly  within  30  days  after  received  by  the 
Council  as  prescribed  in  Section  105(a)(1)  A  and  B  of 
Public  Law  97..300. 

(12)  obtaining  other  information  from  recipients  of  Job  Training 
Partnership  Act  funds,  as  requested  by  the  Governor  and 
General  Assembly. 

(13)  overseeing  the  responsibilities  required  in  the  Economic 
Dislocation  and  Worker  Adjustment  Assistance  Act 
(EDWAAA).  including  the  following: 

a^    advising  the  Governor  on  designation  of  sub-State  areas 
and    sub-State    grantees    and    on    the    procedure    for 
selecting    Private    Industry    Council    (PIC)    and    Local 
(,   .  Employment      Organizations      (LEO)      representatives 

within  sub-State  areas  relative  to  grantee  designation; 
.     b^    advising    the    Governor    on    developing    formulas    for 
distributing  funds  among  sub-State  areas  and  formulas 
for  reallocating  unexpended  funds: 

£.  reviewing  and  commenting  to  the  Governor  on  State 
and  sub-State  EDWAAA  programs; 

d^  reviewing  and  submitting  comments  on  the  State  plan 
prior  to  submission  to  the  Secretary  and  on  each  sub- 
State  plan:  and 

e^    advising     the     Governor     on     the     establishment     and 
application  of  performance  standards. 
(f)    The  State  Job  Training  Coordinating  Council: 
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(1)  shall  be  appointed  by  the  Governor  in  a  manner  consistent 
with  Section  122  of  Public  Law  97-300. 

(2)  shall  meet  at  the  call  of  the  chairman.  A  majority  of  the 
Council   shall   constitute  a  quorum   for  the  transaction   of 

•'  business.     Members  shall  receive  per  diem  and  necessary 

travel  and  subsistence  expenses  in  accordance  with  the 
provisions  of  G.S.  138-5.  138-6  or  120-3.1.  as  the  case 
may  be. 

■(3) The  Council  shall  have  a  standing  committee  to  be  known 

as  the  Job  Training  Interagency  Committee.  The  members 
of  the — committee — steU — be  the — Secretaries — of  Natural 
Resources  and  Community  Development  and  Commerce, 
the  President  of  the  Department  of  Communit^f  Colleges, 
the   Commissioner   of  Labor>    and   the   Superintendent   of 

Public   Instruction    or   their   designees. This   Committee 

shall  jointly  develop  and  implement  a  plan  to  integrate  the 
Job  Training  Partnership  Act  program  and  participants  into 
the  economic  development  efforts  of  the  State. — Such  a  plan 
shall — make — maximum — w«€ — of  customized — training — »n4 
on-the-job  training  efforts  of  existing,  new,  or  expanding 
businesses. — This  plan  shall  be  developed  and  implemented 
no  later  than  February  1.  1986. — A  copy  of  the  plan  shall 
be  submitted  to  the  President  of  the  North  Carolina  Senate 
■afi^ — tbe — Speaker — of — the — North — Carolina — House — of 

Representatives    no    later   than   December — 15, — 1985. In 

addition. ti*€ Joint Legislative Commission on 

Governmental  Operations  shall  review  the  plan  prior  to 
implementation  and  offer  suggested  changes. 

(4)  4ii€ — Council  may  create  such  committees  as  may  be 
necessary  to  the  proper  conduct  of  its  business.  The 
Governor  may  establish  such  additional  advisory  bodies,  in 
accordance  with  existing  law.  related  to  employment  and 
training  as  may  be  necessary  and  appropriate  to  the  conduct 
of  federally  supported  employment  and  training-related 
programs." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

S.B.  956  CHAPTER  533 

AN  ACT  TO  CREATE  A  NEW  COUNCIL  AND  DIVISION  FOR 
THE  DEAF  AND  THE  HARD  OF  HEARING. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Part  24  of  Article  3  of  Chapter  143B  of  the  General 
Statutes  is  repealed. 

Sec.  2.     Article  3  of  Chapter  143B  is  amended  by  adding  a  new 
Part  to  read: 

'Tart  19. 
•        ■ '       "Council  for  the  Deaf  and  the  Hard  of  Hearing; 

Division  of  Services  for  the  Deaf  and  the  Hard  of  Hearing. 
"§  1433-216.30.    Dejinitions. 

The  following  definitions  shall  apply  throughout  this  Part  unless 
otherwise  specified: 

(1)  'Councir  means  the  Council  for  the  Deaf  and  the  Hard  of 
Hearing  of  the  Department  of  Human  Resources. 

(2)  'Deaf  means  the  inability  to  hear  and/or  understand  oral 
communication,  with  or  without  assistance  of  amplification 
devices. 

(3)  'Division'  means  the  Division  of  Services  for  the  Deaf  and 
the  Hard  of  Hearing  of  the  Department  of  Human 
Resources. 

(4)  'Hard  of  hearing'  means  permanent  hearing  loss  which  is 
severe  enough  to  necessitate  the  use  of  amplification  devices 

"■'■  '-■'      to  hear  oral  communication. 

(5)  'Ring  signaling  device'  means  a  mechanism  such  as  a 
flashing  light  which  visually  indicates  that  a  communication 

:    is  being  received  through  a  telephone  line.    This  phrase  also 
-'■'     ■     means  mechanisms  such  as  adjustable  volume  ringers  and 

buzzers    which    audibly    and    loudly    indicate    an    incoming 

telephone  communication. 
'    (^    'Speech      impaired'      means      permanent      loss      of     oral 

communication  ability. 

(7)  'Telecommunications  device'  or  'TDD'  means  a  keyboard 
mechanism  attached  to  or  in  place  of  a  standard  telephone  by 
some  coupling  device,  used  to  transmit  or  receive  signals 
through  telephone  lines. 

(8)  'Volume  control  handset'  means  a  telephone  handset  or 
other  telephone  listening  device  which  has  an  adjustable 
control  for  increasing  the  volume  of  the  sound  being 
produced  by  the  telephone  receiving  unit. 

"§    I43B-2I6.31.      Council  for  the  Deaf  and  the  Hard  of  Hearing  - 
creation  and  duties. 

There  is  hereby  created  the  Council  for  the  Deaf  and  the  Hard  of 
Hearing  of  the  Department  of  Human  Resources.  The  Council  shall 
have  duties  including  the  following: 
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(1)  To  make  recommendations  to  the  Secretary  of  the 
Department  of  Human  Resources  regarding  improvement  of 
human  services  to  the  deaf  and  the  hard  of  hearing; 

(2)  To  study  ways  to  promote  public  understanding  of  the 
problems  of  the  deaf  and  the  hard  of  hearing  and  to  consider 
the  need  for  new  State  programs  concerning  deafness; 

(3)  To  advise  the  Secretary  of  the  Department  of  Human 
Resources  in  the  preparation  of  a  plan  describing  the  quality, 
extent  and  scope  of  services  provided  or  to  be  provided,  to 
deaf  and  hard  of  hearing  persons  in  this  State; 

(4)  To  study  any  State  programs  that  provide  educational 
services  for  deaf  and  hard  of  hearing  persons  and  to  advise 
the  Secretary  of  the  Department  of  Human  Resources  and 

-  the  Superintendent  of  Public  Instruction  concerning 
coordination  of  these  programs  to  prevent  duplication  of 
services;  and 

(5)  To  advise  and  make  recommendations  to  the  Secretary  of  the 
Department  of  Human  Resources  upon  any  matter  as 
requested  by  the  Secretary. 

"§    143B-2 16.32.      Council  for  the  Deaf  and  the  Hard  of  Hearing  - 
membership;  quorum;  compensation. 

(a)  The  Council  for  the  Deaf  and  the  Hard  of  Hearing  shall  consist 
of  15  members  appointed  by  the  Governor.  Three  members  appointed 
by  the  Governor  shall  be  persons  who  are  deaf  and  three  members 
shall  be  persons  who  are  hard  of  hearing.  One  appointment  shall  be 
an  educator  who  trains  deaf  education  teachers  and  one  appointment 
shall  be  an  audiologist  licensed  under  Article  22  of  Chapter  90  of  the 
General  Statutes.  Three  appointments  shall  be  parents  of  deaf  or  hard 
of  hearing  children  including  one  parent  of  a  student  in  a  residential 
school;  one  parent  of  a  student  in  a  preschool  satellite  program;  and 
one  parent  of  a  student  in  a  mainstream  education  program,  with  each 
parent  coming  from  a  different  region  of  the  three  North  Carolina 
schools  for  the  deaf  regions.  One  member  appointed  by  the  Governor 
shall  be  recommended  by  the  President  of  the  North  Carolina 
Association  of  the  Deaf;  one  member  shall  be  recommended  by  the 
President  of  the  North  Carolina  Pediatric  Society;  one  member  shall 
be  recommended  by  the  President  of  the  North  Carolina  Registry  of 
Interpreters  for  the  Deaf;  and  one  member  shall  be  nominated  by  the 
Superintendent  of  Public  Instruction. 

(b)  The  terms  of  the  initial  members  of  the  Council  shall 
commence  July  1.  1989.  In  his  initial  appointments,  the  Governor 
shall  designate  four  members  who  shall  serxe  terms  of  five  years,  four 
who  shall  serve  terms  of  four  years,  four  who  shall  serve  terms  of 
three  years,  and  three  who  shall  ser\e  terms  of  two  years.    After  the 
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initial  appointees'  terms  have  expired,  all  members  shall  be  appointed 
for  a  term  of  four  years.  No  member  appointed  by  the  Governor  shall 
serve  more  than  two  successive  terms. 

Any  appointment  to  fill  a  vacancy  on  the  Council  created  by  the 
resignation,  dismissal,  death,  or  disability  of  a  member  shall  be  for 
the  balance  of  the  unexpired  term. 

(c)  The  chairman  of  the  Council  shall  be  designated  by  the 
Secretary  of  the  Department  of  Human  Resources  from  the  Council 
members.  The  chairman  shall  hold  this  office  for  not  more  than  four 
years. 

(d)  The  Council  shall  meet  quarterly  and  at  other  times  at  the  call 
of  the  chairman.    A  majority  of  the  Council  shall  constitute  a  quorum. 

(e)  Council  members  shall  be  reimbursed  for  expenses  incurred  in 
the  performance  of  their  duties  in  accordance  with  G.S.  138-5. 

(0  The  Secretary  of  the  Department  of  Human  Resources  shall 
provide  clerical  and  other  assistance  as  needed. 

"§    143B-2I6.33.      Division  of  Scn'ices  for  the  Deaf  and  the  Hard  of 
Hearing  -  creation,  powers  and  diilies. 

(a)  There  is  hereby  created  within  the  Department  of  Human 
Resources,  the  Division  of  Services  for  the  Deaf  and  the  Hard  of 
Hearing.  The  Division  shall  have  the  powers  and  duties  including  the 
following: 

,    .    {{)    To  review  existing  programs  for  persons  who  are  deaf  or 

:'  hard  of  hearing  in  the  State,  and  make  recommendations  to 

the  Secretary  of  the  Department  of  Human  Resources  and  to 

the  Superintendent  of  the  Department  of  Public  Instruction 

for  improvements  to  such  programs: 

(2)  To  provide  comprehensive  residential  and  nonresidential 
educational  program  services  for  persons  who  are  deaf  or 
hard  of  hearing,  aged  birth  to  21  years  of  age.  Such 
programs  shall  be  in  compliance  with  the  Department  of 
Public  Instruction  Procedures  Governing  Programs  and 
Services  for  Children  with  Special  Needs,  and  with  G.S. 
115C-325; 

(3)  To  provide  a  network  of  resource  centers  for  local  access  to 
services  such  as  interpreters,  information  and  referral, 
telephone  relay,  and  advocacy  for  persons  who  are  deaf  or 
hard  of  hearing: 

(4)  To  collect,  study,  maintain,  publish  and  disseminate 
information  relative  to  all  aspects  of  deafness: 

(5)  To  promote  public  awareness  of  the  needs  of.  resources  and 
opportunities  available  to  persons  who  are  deaf  or  hard  of 
hearing: 
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-y    (6)    To  provide  technical  assistance  to  agencies  and  organizations 
"  in  the  development  of  services  to  persons  who  are  deaf  or 

hard  of  hearing: 

(7)  To  administer  the  Telecommunications  Program  for  the  Deaf 
pursuant  to  G.S.  1436-216.34;  and 

(8)  To  establish  training  and  evaluation  standards  for 
determination  of  competency  of  individuals  serving  as 
interpreters  for  persons  who  are  deaf  or  hard  of  hearing. 

(b)  The  Division  shall  function  under  the  authority  of  the 
Department  of  Human  Resources  and  the  Secretary  of  the  Department 
of  Human  Resources  as  provided  in  the  Executive  Organization  Act  of 
1973  and  shall  perform  such  other  duties  as  are  assigned  by  the 
Secretary. 

(c)  The  Department  of  Human  Resources  may  receive  moneys 
from  any  source,  including  federal  funds,  gifts,  grants  and  bequests 
which  shall  be  expended  for  the  purposes  designated  in  this  Part. 
Gifts  and  bequests  received  shall  be  deposited  in  a  trust  fund  with  the 
State  Treasurer  who  shall  hold  them  in  trust  in  a  separate  account  in 
the  name  of  the  Division.  The  cash  balance  of  this  account  may  be 
pooled  for  investment  purposes,  but  investment  earnings  shall  be 
credited  pro  rata  to  this  participating  account.  Moneys  deposited  with 
the  State  Treasurer  in  the  trust  fund  account  pursuant  to  this 
subsection,  and  investment  earnings  thereon,  are  available  for 
expenditure  without  further  authorization  from  the  General  Assembly. 
Such  funds  shall  be  administered  by  the  Division  under  the  direction 
of  the  director  and  fiscal  officer  of  the  Division  and  will  be  subject  to 
audits  normally  conducted  with  the  agency. 

(d)  The  Secretary  of  the  Department  of  Human  Resources  shall 
adopt  rules  to  implement  this  Part. 

"§    I43B-2I6.34.     Division  of  Sen-ices  for  the  Deaf  and  the  Hard  of 
Hearing  -  convminicalion  seivices  program  established. 

(a)  There  is  established  a  communications  services  program  for  the 
deaf,  hard  of  hearing,  and  speech  impaired  to  be  developed, 
administered,  and  implemented  by  the  Division  of  Services  for  the 
Deaf  and  the  Hard  of  Hearing. 

(b)  The  Division  shall  develop  rules  to  implement  a  schedule  for 
the  purchase  and  distribution  of  the  telecommunications  devices  and 
equipment  necessary  to  implement  the  communications  services 
program.  The  Division  shall  establish  by  rule  performance  standards 
for  TDDs.  ring  signaling  devices,  and  volume  control  handsets.  The 
Division  shall  select  equipment  to  be  purchased  for  distribution  to 
qualifying  recipients.  The  equipment  discussed  in  this  section  shall  be 
subleased  at  no  cost  to  qualifying  recipients  for  a  period  of  time  not 
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exceeding  five  years.    Nothing  herein  shall  be  construed  to  prevent  the 
renewal  of  any  lease  previously  executed  with  a  qualified  recipient. 

(c)  The  central  communications  office  of  each  county  sheriffs 
department  shall  purchase  and  continually  operate  at  least  one  TDD. 
The  central  communications  office  of  each  police  department  and 
firefighting  agency  in  municipalities  with  a  population  of  25.000  to 
250,000  shall  purchase  and  continually  operate  at  least  one  TDD. 
The  central  communications  office  of  each  police  department  and 
firefighting  agency  in  municipalities  with  a  population  exceeding 
250,000  persons  shall  purchase  and  continually  operate  at  least  two 
TDDs. 

At  least  one  hospital  in  each  county  shall  purchase  and  continually 
operate  at  least  one  TDD. 

Each  911  emergency  number  system  and  each  agency  receiving 
automatically  routed  calls  through  a  911  emergency  system  shall 
purchase  and  continually  operate  at  least  one  TDD. 

(d)  Each  public  safety  office,  health  care  provider,  and  91 1 
emergency  number  system  required  to  obtain  a  TDD  pursuant  to  this 
section  shall  continually  operate  and  staff  such  equipment  on  a 
24-hour  basis  as  follows: 

(1)  Offices  and  organizations  required  to  purchase  TDDs 
pursuant  to  this  section  may  buy  such  equipment  from  the 
Division,  or  from  private  vendors  who  can  supply  devices 
identical  to  or  compatible  with  those  selected  by  the  Division 
at  a  lower  price  than  the  Division  offers.' 

(2)  The  purchase  price  imposed  on  such  offices  and 
organizations  by  the  Division  shall  not  exceed  the  actual  per 
unit  cost  including  shipping  and  storage  charges." 

Sec.  3.     Part   12  of  Article  3  of  Chapter   I43B  of  the  General 
Statutes  is  repealed  and  a  new  Part  12A  is  added  to  read: 

"Part  12A. 
"Board  of  Directors  of  the  Governor  Morehead  School. 
"  §  I43B-I76. 1 .    Board  of  Directors  of  the  Governor  Morchead  School  - 
creation,  powers  arid  duties. 

(a)  There  is  hereby  created  the  Board  of  Directors  of  the  Governor 
Morehead  School  of  the  Department  of  Human  Resources  with  the 
power  and  duty  to  adopt  rules  and  establish  standards  to  be  followed  in 
the  conduct  of  the  Governor  Morehead  School  including  rules  for  the 
professional  care  of  children  admitted  to  the  Governor  Morehead 
School  and  rules  to  make  the  Governor  Morehead  School  as  nearly 
self-supporting  as  consistent  with  the  purposes  of  its  creation. 

(b)  The  Board  of  Directors  of  the  Governor  Morehead  School  may 
adopt  rules  not  inconsistent  with  the  laws  of  this  State,  as  may  be 
required   by   the   federal   government   for   grants-in-aid   that   may   be 
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available  to  the  State  by  the  federal  government.  This  subsection  is  to 
be  liberally  construed  in  order  that  the  State  and  its  citizens  may 
benefit  from  such  grants-in-aid. 

"  §  J43B-I76.2.  Board  of  Directors  of  the  Governor  Morehead  School  - 
members;  selection:  quorum:  compensation. 

(a)  The  Board  of  Directors  of  the  Governor  Morehead  School  of 
the  Department  of  Human  Resources  shall  consist  of  1 1  members 
appointed  by  the  Governor  for  terms  of  six  years.  Any  appointment  to 
fill  a  vacancy  created  by  the  resignation,  dismissal,  death  or  disability 
of  a  member  shall  be  for  the  balance  of  the  unexpired  term.  The 
Governor  shall  have  the  power  to  remove  any  member  of  the  Board 
from  office  for  misfeasance,  malfeasance  or  nonfeasance  according  to 
the  provisions  of  G.S.  143B-13. 

(b)  The  Chairman  of  the  Board  shall  be  designated  by  the 
Governor  from  the  Board  members  to  serve  as  chairman  at  his 
pleasure.  The  vice-chairman  shall  be  elected  by  and  from  the 
members  of  the  Board  and  shall  serve  for  a  term  of  two  years  or  until 
the  expiration  of  his  regularly  appointed  term. 

(c)  The  Board  shall  meet  at  least  once  in  each  quarter  and  may 
hold  special  meetings  at  any  time  and  place  at  the  call  of  the  chairman 
or  upon  the  written  request  of  at  least  a  majority  of  its  members.  A 
majority  of  the  Board  shall  constitute  a  quorum. 

(d)  Board  members  shall  receive  per  diem  and  necessary  travel  and 
subsistence  expenses  in  accordance  with  G.S.  138-5. 

(e)  The  Secretary  of  the  Department  of  Human  Resources  shall 
provide  clerical  and  other  assistance  as  needed." 

Sec.  4.     G.S.  8B-6  reads  as  rewritten: 
"  §  8B-6.    List  of  interpreters:  coordination  of  interpreter  services. 

The  Department  of  Human  Resources  shall  prepare  and  maintain  an 
up-to-date  list  of  qualified  and  available  interpreters.  A  copy  of  the 
list  shall  be  provided  to  each  clerk  of  superior  court.  When  requested 
by  an  appointing  authority  to  provide  an  interpreter  the  North  Carolina 
Council  for  the  Hearing  Impaired  Division  of  Services  for  the  Deaf 
and  the  Hard  of  Hearing  shall  assist  in  arranging  for  an  interpreter  at 
the  time  and  place  needed  through  its  program  of  community  services 
for  the  hearing  impaired."  :  :V; ^ 

Sec.  5.     G.S.  8B-8(e)  reads  as  rewritten: 
"(e)    Fees  and  expenses  of  interpreters  who  serve  before  any  State 
administrative  agency  are  payable  by  that  agency.    The  agency  shall, 
upon  application  to  the  Department  of  Administration  Department  of 
Human  Resources  be  reimbursed  for  payments  made." 

Sec.  6.     G.S.  105-I47(25a)  reads  as  rewritten: 
"(25a)    The  purchase  price  of  a  heaiing-ear  dog  designated  as  such 
by  the  North  Carolina  Council  for  the  hearing  impaired  Department  of 
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Human  Resources.  Division  of  Services  for  the  Deaf  and  the  Hard  of 
Hearing,  actually  purchased  and  used  by  a  person  who  is  hearing 
impaired  as  defined  in  G.S.  8B-1(2).  or  purchased  by  a  parent  or 
guardian  for  the  use  of  a  hearing  impaired  child  and/or  all  of  the  cost 
of  maintenance  and  upkeep  of  a  hearing-ear  dog.  including  veterinary 
expenses.  The  amount  claimed  under  this  subdivision  shall  not  be 
allowed  as  a  deduction  under  G.S.  105-147(1 1)." 

Sec.  7.     G.S.  114-4.2F  reads  as  rewritten: 
"  §    /  /  4-4. 2F.      Designation  of  afforney  specializing  in  the  law  of  the 
handicapped. 

The  Attorney  General  is  authorized  to  designate  from  his  staff  an 
attorney  to  specialize  in  the  law  of  the  handicapped.  The  attorney  so 
designated  shall  act  as  advisor  to  the  Division  of  Vocational 
Rehabilitation,  the  North  Carolina  Council  for  the  Hearing  Impaired 
Division  of  Services  for  the  Deaf  and  the  Hard  of  Hearing,  and  the 
Governor  Morehead  School." 

Sec.  8,     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  8  CHAPTER  534 

AN  ACT  TO  APPLY  THE  VOLUNTEER  RESCUE  FUND 
MATCHING  GRANT  PROGRAM  TO  ELIGIBLE  EMS 
EQUIPMENT  OF  RESCUE  UNITS  THAT  PROVIDE 
EMERGENCY  MEDICAL  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  title  of  Article  5  of  Chapter  1 18  of  the  General 
Statutes  reads  as  rewritten: 

"Volunteer  Fire  Department  and  Rescue/EMS  Squad  Funds." 

Sec.  2.     G.S.  118-51  reads  as  rewritten: 
"  §  118-51.    Volunteer  Rescue/EMS  ^qimd  Fund. 

(a)  There  is  created  in  the  Department  of  Insurance  the  Volunteer 
Rescue/EMS  Squad  Fund  to  provide  matching  grants  to  volunteer 
rescue  squads  units  providing  rescue  only  or  rescue  and  emergency 
medical  services  to  purchase  equipment  and  make  capital 
improvements.  An  eligible  rescue  or  rescue/EMS  squad  unit  may 
apply  to  the  Department  of  Insurance  for  a  grant  under  this  section. 
The  application  form  and  criteria  for  grants  shall  be  established  by  the 
Department,  and  the  The  Office  of  Emergency  Medical  Services  in  the 
Department  of  Human  Resources  shall  provide  the  Department  with  an 
advisory  priority  listing  of  EMS  equipment  eligible  for  funding.  The 
State  Treasurer  shall  invest  the  Funds  assets  according  to  law.  and 
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the  earnings  shall  remain  in  the  Fund.  Beginning  December  15, 
1989.  and  on  each  December  15  thereafter,  the  Department  shall 
make  grants  to  eligible  rescue  or  rescue/EMS  squads  units  subject  to 
the  following  limitations: 

(1)  The  size  of  a  grant  may  not  exceed  fifteen  thousand  dollars 
($15,000); 

(2)  The  applicant  shall  match  the  grant  on  a  dollar-for-dollar 
basis  with  non-State  funds; 

(3)  The  grant  may  be  used  only  for  equipment  purchases  or 
capital  expenditures;  and 

(4)  An  applicant  may  receive  no  more  than  one  grant  per  fiscal 
year. 

In  awarding  grants  under  this  section,  the  Department  shall  to  the 
extent  possible  select  applicants  from  all  parts  of  the  State  based  upon 
need.  Up  to  two  percent  (2%)  of  the  Fund  may  be  used  for  additional 
staff  and  resources  to  administer  the  Fund  in  each  fiscal  year. 

(b)     A  rescue  or  rescue/EMS  squad  unit  is  eligible  for  a  grant 
under  this  section  if: 

(1)  It  serves  a  response  area  of  10.000  or  fewer  residents  or  a 
response  area  that  consists  of  an  entire  county; 

(2)  It  is  all  volunteer,  except  that  the  rescue  or  rescue/EMS 
squad  unit  may  have  paid  members,  not  to  exceed  two 
positions,  either  full-time  or  part-time;  and 

(3)  It  has  been  recognized  by  the  Department  as  a  rescue  squad 
an  organization  that  provides  rescue  only  or  rescue  and 
emergency  medical  services;  and 

(4)  It  satisfies  the  eligibility  criteria  established  by  the 
Department  under  subsection  (a)  of  this  section." 

Sec.  3.     G.S.  20-1 83.7(c)  reads  as  rewritten: 
"(c)     Fees  collected  for  inspection  certificates  shall  be  paid  to  the 
Division   of  Motor  Vehicles   in   accordance  with   its   regulations  and 
shall  be  paid  to  the  Division  of  Motor  Vehicles  in  accordance  with  its 
regulations  and  shall  be  periodically  transferred  as  follows; 

(1)  After  making  the  transfer  provided  in  subdivision  (3)  of  this 
subsection,  seventy-five  cents  (75C)  of  the  fee  for  the  valid 
inspection  sticker  collected  pursuant  to  subsection  (a)  shall 
be  transferred  to  the  Highway  Fund,  and  the  remaining 
moneys  shall  be  transferred  to  the  Department  of  Insurance 
for  the  Volunteer  Rescue  Rescue/EMS  Squad  Fund  created 
in  G.S.  118-50.  118-51. 

(2)  After  making  the  transfer  provided  in  subdivision  (3)  of  this 
subsection,  the  fee  collected  pursuant  to  subsection  (al)  shall 
be  transferred  as  follows:  the  first  thirty-fi\e  cents  (35C)  to 
the  Division  of  Environmental  Management;  the  next  twenty 
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cents  (20C)  to  the  Department  of  Insurance  for  the 
Volunteer  Rescue  Rescue/EMS  Squad  Fund  created  in  G.S. 
1 18-50;  1 18-51 ;  and  any  excess  up  to  one  dollar  and  eighty- 
five  cents  ($1 .85)  to  the  Highway  Fund. 

(3)  Five  cents  (5C)  of  the  fee  for  the  valid  inspection  sticker 
collected  pursuant  to  subsections  (a)  and  (al)  shall  be 
transferred  each  quarter  of  the  year  to  the  North  Carolina 
Commissioner  of  Insurance,  for  the  purpose  of  funding  the 
Rescue  Squad  Workers"  Relief  Fund  under  Article  5  of 
General  Statute  Chapter  118." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  259  CHAPTER  535 

AN  ACT  TO  PROVIDE  THAT  STATUTES  OF  LIMITATION  AND 
STATUTES  OF  REPOSE  ARE  TOLLED  AGAINST  A 
DEFENDANT  IN  A  CIVIL  ACTION  ARISING  OUT  OF  A 
CRIMINAL  OFFENSE  FOR  WHICH  HE  IS  CONVICTED, 
UNTIL  RESTITUTION  ORDERED  BY  THE  COURT  OR 
IMPOSED  AS  A  CONDITION  OF  PROBATION,  SPECIAL 
PROBATION.  WORK  RELEASE,  OR  PAROLE  IS  MADE  BY 
THE  DEFENDANT. 

The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.  Chapter  1  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 

"§   1-15.1.  Stauites  of  limiiation  and  repose  for  civil  actions  seeking  lo 
recover  damages  arising  out  of  a  criminal  act. 

(a)  Notwithstanding  any  other  provision  of  law,  if  a  defendant  is 
convicted  of  a  criminal  offense  and  is  ordered  by  the  court  to  pay 
restitution  or  restitution  is  imposed  as  a  condition  of  probation,  special 
probation,  work  release,  or  parole,  then  all  applicable  statutes  of 
limitation  and  statutes  of  repose,  except  as  established  herein,  are 
toiled  for  the  period  set  forth  in  this  subsection  for  purposes  of  any 
civil  action  brought  by  an  aggrieved  party  against  that  defendant  for 
damages  arising  out  of  the  offense  for  which  the  defendant  was 
convicted.  Any  statute  of  limitation  or  repose  applicable  in  the  civil 
action  shall  be  tolled  from  the  time  of  entry  of  the  court  order 

(1)  Requiring  that  restitution  be  made. 

(2)  Making  restitution  a  condition  of  probation  or  special 
probation,  or 
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(3)  Recommending  that  restitution  be  made  a  condition  of  work 
release  or  parole, 
and  until  the  defendant  has  paid  in  full  the  amount  of  restitution 
ordered  or  imposed.  Provided,  however,  in  no  event  shall  an  action 
to  recover  damages  arising  out  of  the  criminal  offense  be  commenced 
more  than  10  years  from  the  last  act  of  the  defendant  giving  rise  to  the 
cause  of  action. 

(b)  In  any  civil  action  brought  by  an  aggrieved  party  against  the 
defendant  for  damages  arising  out  of  the  offense  for  which  the 
defendant  was  convicted: 

(1)  The  defendant  has  the  right  to  contest  the  amount  of 
damages : 

(2)  The  amount  of  any  restitution  ordered  or  imposed  shall  not 
be  admissible  into  evidence;  and 

(3)  All  restitution  paid  by  the  defendant  to  the  aggrieved  party 
shall  be  credited  against  any  judgment  rendered  in  the  action 
against  that  defendant. 

(c)  This  section  shall  not  apply  if  the  offense  of  which  the 
defendant  was  convicted  was  an  offense  established  in  Chapter  20  of 
the  General  Statutes. 

(d)  A  plea  of  no  contest  shall  be  considered  the  same  as  a 
conviction  for  purposes  of  this  section." 

Sec.  2.  This  act  shall  become  effective  October  1 .  1989,  and 
shall  apply  to  claims  for  relief  arising  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

H.B.  340  CHAPTER  536 

AN  ACT  TO  CHANGE  THE  COMPOSITION  OF  AREA  MENTAL 
HEALTH,  MENTAL  RETARDATION,  AND  SUBSTANCE 
ABUSE  SERVICES  BOARDS  FOR  THE  PURPOSE  OF 
INCREASING  CONSUMER  AND  FAMILY  PARTICIPATION. 

The  General  Assembly  of  North  Carolina  enacts:  ■'■:';:  '■'_  .  -  "-J: 

Section  1.      G.S.  122C-1 18(e)  reads  as  rewritten:       ■      '  '    £:;  L 

"(e)  The  area  board  shall  include:  '• 

(1)  At  least  one  county  commissioner  from  each  county  in  the 
area  except  that  in  a  single-county  area  authority  the  board 
of  commissioners  may  instead  appoint  any  resident  of  the 
county; 

(2)  At  least  tM'o  physicians  licensed  under  Chapter  90  of  the 
General  Statutes  to  practice  medicine  in  North  Carolina 
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and   when   possible,   one  of  these   physicians   should   be 
certified  as  having  completed  a  residency  in  psychiatry; 

(3)  At  least  one  professional  representative  from  the  fields 
either  of  psychology,  social  work,  nursing,  or  religion; 

(4)  At  least  one  individual  each  each,  either  a  primary 
consumer  or  an  individual  from  a  citizens'  organization, 
representing  the  interests  of  or — imm — citizens^ 
organizations  representing  the  interests  of  individuals 
with: 

a.  Mental  illness;  and 

b.  Mental  retardation:  retardation. 
■&1 — Alcoholism;  and 
4, — Drug  abus&; 

(4-1)     At  least  one  primary  consumer  each  presently  in  recovery 
and  representing  the  interests  of  individuals  with: 
a.    Alcoholism;  and 
b;    Drug  abuse. 

(5)  At  least  one  representative  from   local   hospitals   or  area 
planning — organizations; — and     family     consumer     each 
representing  the  interest  of  individuals  with: 
£.    Mental  illness; 

Jb.    Mental  retardation;  , 

c^    Alcoholism;  and 
d.    Drug  abuse. 

(6)  At  least  one  attorney  licensed  to  practice  in  North 
Carolina." 

Sec.  2.  This  act  shall  become  effective  July  1,  1989,  provided 
however,  appointments  of  board  members  in  newly  designated 
categories  shall  be  made  as  vacancies  normally  occur. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

H.B.  474  CHAPTER  537 

AN  ACT  TO  REDEFINE  VEHICLES  USED  IN  THE 
TRANSPORTATION  OF  HUMAN  TISSUES  AND  ORGANS 
FOR  TRANSPLANTATION.  AND  TO  CLARIFY  THE  LAW 
PERTAINING  TO  HOSPITAL  ORGAN  PROCUREMENT 
PROTOCOLS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  20-1 25(b)  reads  as  rewritten: 
"(b)  Every  vehicle  owned  and  operated  by  a  police  department  or  by 
the  Department  of  Crime  Control  and  Public  Safety  including  the  State 
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Highway  Patrol  or  by  the  Wildlife  Resources  Commission  or  the 
Division  of  Marine  Fisheries  and  used  exclusively  for  law  enforcement 
purposes,  or  by  a  fire  department,  either  municipal  or  rural,  or  by  a 
fire  patrol,  whether  such  fire  department  or  patrol  be  a  paid 
organization  or  a  voluntary  association,  vehicles  designed ^  equipped 
•aftd — ttsed — exclusively — f©¥ — the-  used  by  an  organ  procurement 
organization  or  agency  for  the  recovery  and  transportation  of  human 
tissues  and  organs  for  transplantation,  and  every  ambulance  used  for 
answering  emergency  calls,  shall  be  equipped  with  special  lights, 
bells,  sirens,  horns  or  exhaust  whistles  of  a  type  approved  by  the 
Commissioner  of  Motor  Vehicles. 

The  operators  of  all  such  vehicles  so  equipped  are  hereby 
authorized  to  use  such  equipment  at  all  times  while  engaged  in  the 
performance  of  their  duties  and  services,  both  within  their  respective 
corporate  limits  and  beyond. 

In  addition  to  the  use  of  special  equipment  authorized  and  required 
by  this  subsection,  the  chief  and  assistant  chiefs  of  any  police 
department  or  of  any  fire  department,  whether  the  same  be  municipal 
or  rural,  paid  or  voluntary,  county  fire  marshals,  assistant  fire 
marshals,  transplant  coordinators,  and  emergency  management 
coordinators,  are  hereby  authorized  to  use  such  special  equipment  on 
privately  owned  vehicles  operated  by  them  while  actually  engaged  in 
the  performance  of  their  official  or  semiofficial  duties  or  services 
either  within  or  beyond  their  respective  corporate  limits. 

And  vehicles  driven  by  inspectors  in  the  employ  of  the  North 
Carolina  Utilities  Commission  shall  be  equipped  with  a  bell,  siren,  or 
exhaust  whistle  of  a  type  approved  by  the  Commissioner,  and  all 
vehicles  owned  and  operated  by  the  State  Bureau  of  Investigation  for 
the  use  of  its  agents  and  officers  in  the  performance  of  their  official 
duties  may  be  equipped  with  special  lights,  bells,  sirens,  horns  or 
exhaust  whistles  of  a  type  approved  by  the  Commissioner  of  Motor 
Vehicles. 

Every  vehicle  used  or  operated  for  law  enforcement  purposes  by  the 
sheriff  or  any  salaried  deputy  sheriff  or  salaried  rural  policeman  of 
any  county,  whether  owned  by  the  county  or  not,  may  be.  but  is  not 
required  to  be.  equipped  with  special  lights,  bells,  sirens,  horns  or 
exhaust  whistles  of  a  type  approved  by  the  Commissioner  of  Motor 
Vehicles.  Such  special  equipment  shall  not  be  operated  or  activated  by 
any  person  except  by  a  law  enforcement  officer  while  actively  engaged 
in  performing  law  enforcement  duties. 

In  addition  to  the  use  of  special  equipment  authorized  and  required 
by  this  subsection,  the  chief  and  assistant  chiefs  of  each  emergency 
rescue  squad  which  is  recognized  or  sponsored  by  any  municipality  or 
civil  preparedness  agency,  are  hereby  authorized  to  use  such  special 
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equipment  on  privately  owned  vehicles  operated  by  them  while  actually 
engaged  in  their  official  or  semiofficial  duties  or  services  either  within 
or  beyond  the  corporate  limits  of  the  municipality  which  recognizes  or 
sponsors  such  organization." 

Sec.  2.     G.S.  20-130. 1(b)  reads  as  rewritten: 
"(b)  The  provisions  of  subsection  (a)  of  this  section  do  not  apply  to 
the  following: 

(1)  A  police  car; 

(2)  A  highway  patrol  car; 

(3)  A  vehicle  owned  by  the  Wildlife  Resources  Commission 
and  operated  exclusively  for  law-enforcement  purposes; 

(4)  An  ambulance; 

(5)  A  vehicle  designed,  equipped >  and  used  exclusively  for  the 
used  by  an  organ  procurement  organization  or  agency  for 
the  recovery  and  transportation  of  human  tissues  and 
organs  for  transplantation; 

(6)  A  fire-fighting  vehicle; 

(7)  A  school  bus; 

(8)  A  vehicle  operated  by  any  member  of  a  municipal  or  rural 
fire  department  in  the  performance  of  his  duties, 
regardless  of  whether  members  of  that  fire  department 
are  paid  or  voluntary; 

(9)  A  vehicle  of  a  voluntary  lifesaving  organization  (including 
the  private  vehicles  of  the  members  of  such  an 
organization)  that  has  been  officially  approved  by  the  local 
police  authorities  and  which  is  manned  or  operated  by 
members  of  that  organization  while  answering  an  official 
call; 

(10)  A  vehicle  operated  by  medical  doctors  or  anesthetists  in 
emergencies; 

(11)  A  motor  vehicle  used  in  law  enforcement  by  the  sheriff, 
or  any  salaried  rural  policeman  in  any  county,  regardless 
of  whether  or  not  the  county  owns  the  vehicle; 

(11a)  A  vehicle  operated  by  the  State  Fire  Marshal  or  his 
representatives  in  the  performance  of  their  duties,  whether 
or  not  the  State  owns  the  vehicle; 

(12)  A  vehicle  operated  by  any  county  fire  marshal,  assistant 
fire  marshal,  or  emergency  management  coordinator  in 
the  performance  of  his  duties,  regardless  of  whether  or 
not  the  count}'  owns  the  vehicle;  -a^d 

(13)  Any  lights  that  may  be  prescribed  by  the  Interstate 
Commerce  Commissioiu:  and 

(^4)  A  vehicle  operated  by  a  transplant  coordinator  who  is  an 
employee  of  an  organ  procurement  organization  or  agency 
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'    ;         when  the  transplant  coordinator  is  responding  to  a  call  to 
.  :    '  recover    or    transport     human     tissues    or    organs     for 

transplantation." 

Sec.  3.  G.S.  20- 156(b)  reads  as  rewritten: 
"(b)  The  driver  of  a  vehicle  upon  the  highway  shall  yield  the 
right-of-way  to  police  and  fire  department  vehicles  and  public  and 
private  ambulances,  vehicles  designed,  equipped  and  used  exclusively 
for  the  used  by  an  organ  procurement  organization  or  agency  for  the 
recovery  or  transportation  of  human  tissues  and  organs  for 
transplantation  or  a  vehicle  operated  by  a  transplant  coordinator  who  is 
an  employee  of  an  organ  procurement  organization  or  agency  when 
the  transplant  coordinator  is  responding  to  a  call  to  recover  or 
transport  human  tissues  or  organs  for  transplantation,  and  to  rescue 
squad  emergency  service  vehicles  and  vehicles  operated  by  county  fire 
marshals  and  civil  preparedness  coordinators  when  the  operators  of 
said  vehicles  are  giving  a  warning  signal  by  appropriate  light  and  by 
bell,  siren  or  exhaust  whistle  audible  under  normal  conditions  from  a 
distance  not  less  than  1 ,000  feet.  When  appropriate  warning  signals 
are  being  given,  as  provided  in  this  subsection,  an  emergency  vehicle 
may  proceed  through  an  intersection  or  other  place  when  the 
emergency  vehicle  is  facing  a  stop  sign,  a  yield  sign,  or  a  traffic  light 
which  is  emitting  a  flashing  strobe  signal  or  a  beam  of  steady  or 
flashing  red  light.  This  provision  shall  not  operate  to  relieve  the  driver 
of  a  police  or  fire  department  vehicle  or  public  or  private  ambulance 
or  vehicles  designed^  equipped  and  used  exclusively  for  the  used  by 
an  organ  procurement  organization  or  agency  for  the  recovery  or 
transportation  of  human  tissues  and  organs  for  transplantation  or  a 
vehicle  operated  by  a  transplant  coordinator  who  is  an  employee  of  an 
organ  procurement  organization  or  agency  when  the  transplant 
coordinator  is  responding  to  a  call  to  recover  or  transport  human 
tissues  or  organs  for  transplantation,  or  rescue  squad  emergency 
service  vehicle  or  county  fire  marshals  or  civil  preparedness 
coordinators  from  the  duty  to  drive  with  due  regard  for  the  safety  of 
all  persons  using  the  highway,  nor  shall  it  protect  the  driver  of  any 
such  vehicle  or  county  fire  marshal  or  civil  preparedness  coordinator 
from  the  consequence  of  any  arbitrary  exercise  of  such  right-of-way." 

Sec.  4.     G.S.  130A-412.l.(a)  reads  as  rewritten: 
"§    130A-4I2. 1 .       Duly   of  hospitals   to   establish   organ  procuremeiit 
protocols. 

(a)  In  order  to  facilitate  the  goals  of  this  Part,  each  hospital  shall 
be  required  to  establish  written  protocols  for  the  identification  of 
potential  organ  and  tissue  donors  that: 
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(1)  Assure  that  the  families  of  potential  organ  and  tissue  donors 
are  made  aware  of  the  option  of  organ  or  tissue  donation  and 
their  option  to  decline; 

(2)  Encourage  discretion  and  sensitivity  with  respect  to  the 
circumstances,  views  and  beliefs  of  such  families: 

(3)  Require  that  only  -an-  the  organ  procurement  agency 
designated  by  the  Secretary  of  Health  and  Human  Services 
be  notified  of  potential  organ  and  tissue  donors;  and 

(4)  Assure  that  procedures  are  established  for  identifying  and 
consulting  with  holders  of  properly  executed  donor  cards." 

Sec.  5.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

H.B.  692  CHAPTER  538 

AN  ACT  TO  EXEMPT  THE  DEPARTMENT  OF  HUMAN 
RESOURCES  AS  REQUIRED  BY  FEDERAL  LAW  FROM  THE 
STATE  LAWS  CONCERNING  ADMINISTRATIVE  HEARINGS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1  SOB- 1(d)  reads  as  rewritten: 

"(d)  The  following  are  specifically  exempted  from  the  provisions  of 
this  Chapter:  the  Administrative  Rules  Review  Commission,  the 
Employment  Security  Commission,  the  Industrial  Commission,  the 
Occupational  Safety  and  Health  Review  Board  in  all  actions  that  do  not 
involve  agricultural  employers,  and  the  Utilities  Commission. 

The  North  Carolina  National  Guard  is  exempt  from  the  provisions 
of  this  Chapter  in  exercising  its  court-martial  jurisdiction. 

The  Department  of  Human  Resources  is  exempt  from  this  Chapter 
in  exercising  its  authority  over  the  Camp  Butner  reservation  granted  in 
Article  6  of  Chapter  122C  of  the  General  Statutes.  The  Department  of 
Human  Resources  is  also  exempt  from  Article  3  of  this  Chapter  in 
complying  with  the  procedural  safeguards  mandated  by  the  Section 
680  of  Part  H  of  P.L.  99-457  as  amended  (Education  of  the 
Handicapped  Act  Amendments  of  1986). 

The  Department  of  Correction  is  exempt  from  the  provisions  of  this 
Chapter,  except  for  Article  5  of  this  Chapter  and  G.S.  150B-13  which 
shall  apply. 

Articles  2  and  3  of  this  Chapter  shall  not  apply  to  the  Department  of 
Revenue.  Except  as  provided  in  Chapter  136  of  the  General  Statutes, 
Articles  2  and  3  of  this  Chapter  do  not  apply  to  the  Department  of 
Transportation. 
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Article  4  of  this  Chapter,  governing  judicial  review  of  final 
administrative  decisions,  shall  apply  to  The  University  of  North 
Carolina  and  its  constituent  or  affiliated  boards,  agencies,  and 
institutions,  but  The  University  of  North  Carolina  and  its  constituent 
or  affiliated  boards,  agencies,  and  institutions  are  specifically  exempted 
from  the  remaining  provisions  of  this  Chapter.  Article  4  of  this 
Chapter  shall  not  apply  to  the  State  Banking  Commission,  the 
Commissioner  of  Banks,  the  Savings  and  Loan  Division  of  the 
Department  of  Commerce,  and  the  Credit  Union  Division  of  the 
Department  of  Commerce. 

Article  3  of  this  Chapter  shall  not  apply  to  agencies  governed  by  the 
provisions  of  Article  3A  of  this  Chapter,  as  set  out  in  G.S. 
150B-38(a). 

Articles  3  and  3A  of  this  Chapter  shall  not  apply  to  the  Governor's 
Waste  Management  Board  in  administering  the  provisions  of  G.S. 
104E-6.2. 

Article  2  of  this  Chapter  shall  not  apply  to  the  North  Carolina  Low- 
Level  Radioactive  Waste  Management  Authority  in  administering  the 
provisions  of  G.S.  104G-10  and  G.S.  104G-1I.  Articles  3  and  3 A  of 
this  Chapter  shall  not  apply  to  the  North  Carolina  Low-Level 
Radioactive  Waste  Management  Authority  in  administering  the 
provisions  of  G.S.  104G-9.  104G-10.  and  104G-11." 

Sec.  2.     G.S.    150B-59(c)(2)    is    amended    by   deleting    "1989" 
where  those  figures  appear  and  substituting  in  lieu  thereof  "1990". 
Sec.  3.     This  act  snail  become  effective  October  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  733  CHAPTER  539 

AN  ACT  TO  MODIFY  PROCEDURES  FOR  SETTING  OFF 
AGAINST  A  DEBTOR'S  STATE  TAX  REFUND  DEBTS  OWED 
TO  THE  EMPLOYMENT  SECURITY  COMMISSION.  -    J;j 

The  General  Assembly  of  North  Carolina  enacts:  .      '■   .    '■.''.: 

Section  1.      G.S.  105A-2  reads  as  rewritten:  "       '   j"^:; 

"§  105A-2.    Definitions.  -          "  ^ 

As  used  in  this  Article:  ;  -•     jT 

(1)    'Claimant  agency'  means  and  includes: 

a.  The  State  Education  Assistance  Authority  as  enabled  by 
.  -                Article  23  of  Chapter  1 16  of  the  General  Statutes; 

b.  The  North  Carolina  Department  of  Human  Resources 
when  in  the  exercise  of  its  authority  to  collect  health 
profession  student  loans  made  pursuant  to  G.S.  131-121; 
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The  North  Carolina  Department  of  Human  Resources 
when  in  the  performance  of  its  duties  under  the  Medical 
Assistance  Program  enabled  by  Chapter  108A,  Article  2, 
Part  6.  and  any  county  operating  the  same  Program  at 
the  local  level,  when  and  only  to  the  extent  such  a 
county  is  in  the  performance  of  Medical  Assistance 
Program  collection  functions; 

The  North  Carolina  Department  of  Human  Resources 
when  in  the  performance  of  its  duties,  under  the  Child 
Support  Enforcement  Program  as  enabled  by  Chapter 
1 10.  Article  9  and  Title  IV.  Part  D  of  the  Social  Security 
Act  to  obtain  indemnification  for  past  paid  public 
assistance  or  to  collect  child  support  arrearages  owed  to 
an  individual  receiving  program  services  and  any  county 
operating  the  program  at  the  local  level,  when  and  only 
to  the  extent  that  the  county  is  engaged  in  the 
performance  of  those  same  duties. 

The     University     of    North     Carolina,     including     its 
constituent  institutions  as  specified  by  G.S.  116-2(4); 
The  North  Carolina  Memorial  Hospital  in  the  conduct  of 
its    financial    affairs    and    operations    pursuant    to    G.S. 
116-37; 

The  Board  of  Governors  of  the  University  of  North 
Carolina  and  the  State  Board  of  Education  through  the 
College  Scholarship  Loan  Committee  when  in  the 
performance  of  its  duties  of  administering  the 
Scholarship  Loan  Fund  for  Prospective  College  Teachers 
enabled  by  Chapter  116,  Article  5; 
The  Office  of  the  North  Carolina  Attorney  General  on 
behalf  of  any  State  agency  when  the  claim  has  been 
reduced  to  a  judgment; 

The  State  Board  of  Community  Colleges  through 
community  colleges  as  enabled  by  Chapter  115D  in  the 
conduct  of  their  financial  affairs  and  operations; 
State  facilities  as  listed  in  G.S.  122C-181(a).  School  for 
the  Deaf  at  Morganton.  North  Carolina  Sanatorium  at 
McCain.  Western  Carolina  Sanatorium  at  Black 
Mountain.  Eastern  North  Carolina  Sanatorium  at 
Wilson,  and  Gravely  Sanatorium  at  Chapel  Hill  under 
Chapter  143,  Article  7;  Governor  Morehead  School 
under  Chapter  115.  Article  40;  Central  North  Carolina 
School  for  the  Deaf  under  Chapter  115.  Article  41; 
Wright  School  for  Treatment  and  Education  of 
Emotionally    Disturbed    Children    under    Chapter   4-22, 
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Article  12A;  122C;  the  Lenox  Baker  Children's  Hospital 
:     <•  under     Chapter     131,     Article     14:     and     these     same 

institutions  by  any  other  names  by  which  they  may  be 
known  in  the  future: 

k.    The  North  Carolina  Department  of  Revenue:  ' 

I.     The  Administrative  Office  of  the  Courts; 

m.  The  Division  of  Forest  Resources  of  the  Department  of 
■  Natural  Resources  and  Community  Development: 

n.  The  Administrator  of  the  Teachers"  and  State  Employees' 
^   ~  Comprehensive    Major    Medical    Plan,    established    in 

Article  3  of  General  Statutes  Chapter  135: 

o.  The  State  Board  of  Education  through  the  Superintendent 
of  Public  Instruction  when  in  the  performance  of  his 
duties  of  administering  the  Scholarship  Loan  Fund  for 
Prospective  Teachers  enabled  by  Chapter  II5C,  Article 
32A  and  the  scholarship  loan  and  grant  programs 
enabled  by  Chapter  1 15C.  Article  24C.  Part  I . 

p.  The  Board  of  Trustees  of  the  Teachers'  and  State 
Employees"  Retirement  System  and  the  Board  of  Trustees 
of  the  Local  Governmental  Employees"  Retirement 
System  in  the  performance  of  their  duties  pursuant  to 
Chapters  120.  128.  135  and  143  of  the  General  Statutes. 

q.  The  North  Carolina  Teaching  Fellows  Commission  in 
the  performance  of  its  duties  pursuant  to  Chapter  115C, 
Article  24C.  Part  2. 

r.  The  North  Carolina  Department  of  Human  Resources 
when  in  the  performance  of  its  intentional  program 
violation  collection  duties  under  the  Food  Stamp  Program 
'  enabled  by  Chapter   108A,  Article  2.   Part  5,  and  any 

county  operating  the  same  Program  at  the  local  level, 
when  and  only  to  the  extent  such  a  county  is  in  the 
performance  of  Food  Stamp  Program  intentional  program 
■  violation  collection  functions. 

^  The  Employment  Security  Commission  of  North 
Carolina. 

(2)  'Debtor"  means  any  individual  owing  money  to  or  having  a 
delinquent  account  with  any  claimant  agency  which 
obligation  has  not  been  adjudicated  satisfied  by  court  order, 
set  aside  by  court  order,  or  discharged  in  bankruptcy. 

(3)  'Debt"  means  any  liquidated  sum  due  and  owing  any 
claimant  agency  which  has  accrued  through  contract, 
subrogation,  tort,  operation  of  law.  or  any  other  legal  theory 
regardless  of  whether  there  is  an  outstanding  judgment  for 
that  sum. 
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(4)  'Department'  means  the  North  Carolina  Department  of 
Revenue. 

(5)  'Refund"  means  any  individuals  North  Carolina  income  tax 
refund. 

(6)  'Net  proceeds  collected'  means  gross  proceeds  collected 
through  final  setoff  against  a  debtor's  refund  minus  any 
collection  assistance  fee  charged  by  the  Department." 

Sec.  2.  G.S.  l05A-8(a)  reads  as  rewritten: 
"(a)  A  hearing  on  a  contested  claim,  other  than  a  claim  of  a 
constituent  institution  of  The  University  of  North  Carolina,  or  a  claim 
of  the  Employment  Security  Commission  of  North  Carolina,  shall  be 
conducted  in  accordance  with  Article  3  of  Chapter  150B  of  the 
General  Statutes.  A  hearing  on  a  contested  claim  of  a  constituent 
institution  of  The  University  of  North  Carolina  shall  be  conducted  in 
accordance  with  administrative  procedures  approved  by  the  Attorney 
General.  A  hearing  on  a  contested  claim  of  the  Employment  Security 
Commission  of  North  Carolina  shall  be  conducted  in  accordance  with 
regulations  adopted  by  the  Employment  Security  Commission  of  North 
Carolina.  Additionally,  it  shall  be  determined  at  the  hearing  whether 
the  claimed  sum  asserted  as  due  and  owing  is  correct,  and  if  not,  an 
adjustment  to  the  claim  shall  be  made.  " 

Sec.  3.     G.S.  105A-9  reads  as  rewritten: 
"§  105A-9.  Appeals  from  hearings. 

Appeals  from  action  taken  at  hearings  allowed  under  this  Article 
shall  be  in  accordance  with  the  provisions  of  Chapter  I50A,  150B  of 
the  General  Statutes,  the  Administrative  Procedure  Act.  except  that  the 
place  of  initial  judicial  review  shall  be  the  superior  court  for  the 
county  in  which  the  debtor  resides.  Appeals  from  actions  allowed 
under  this  Article  conducted  by  the  Employment  Security  Commission 
of  North  Carolina  shall  be  in  accordance  with  the  provisions  of 
Chapter  96  of  the  General  Statutes." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

H.B.  852  CHAPTER  540 

AN  ACT  TO  INCLUDE  AN  EMPLOYEE  OF  LOCAL 
GOVERNMENT  TO  THE  MEMBERSHIP  OF  THE  STATE 
PERSONNEL  COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  l26-2(b)  reads  as  rewritten: 
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"(b)  The  Commission  shall  consist  of  seven  members  who  shall  be 
appointed  by  the  Governor  on  July  1.  1965.  or  as  soon  thereafter  as  is 
practicable.  Two  members  of  the  Commission  shall  be  chosen  from 
employees  of  the  State  jeet  subject  to  the  provisions  of  this  Chapter; 
two  members  shall  be  appointed  appointed,  of  which  one  shall  be  an 
employee  of  local  government  subject  to  the  provisions  of  this 
Chapter,  from  a  list  of  individuals  nominated  by  the  North  Carolina 
association  of  county  commissioners;  two  members  shall  be 
individuals  actively  engaged  in  the  management  of  a  private  business 
or  industry;  and  one  member  shall  be  appointed  from  the  public  at 
large.  Of  the  initial  members  of  the  Commission,  two  shall  be 
appointed  to  serve  for  terms  of  two  years,  two  shall  be  appointed  to 
serve  for  terms  of  four  years,  and  three  shall  be  appointed  to  serve  for 
terms  of  six  years.  Their  successors  shall  be  appointed  by  the 
Governor  for  terms  of  six  years.  Any  vacancy  occurring  prior  to  the 
expiration  of  a  term  shall  be  filled  by  appointment  for  the  unexpired 
term." 

Sec.  2.  This  act  is  effective  upon  ratification  and  applies  to 
appointments  to  be  made  on  and  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  903  CHAPTER  541 

AN  ACT  TO  EXTEND  THE  TIME  DURING  WHICH  THE 
DURHAM  BOARD  OF  EQUALIZATION  AND  REVIEW  MAY 
SIT. 

The  General  Assembly  of  North  Carolina  enacts:  - ," 

Section  1.  G.S.  105-322(e)  reads  as  rewritten: 
"(e)  Time  of  Meeting.  --  Each  year  the  board  of  equalization  and 
review  shall  hold  its  first  meeting  not  earlier  than  the  first  Monday  in 
April  and  not  later  than  the  first  Monday  in  May.  The  board  shall 
complete  its  duties  on  or  before  the  third  Monday  following  its  first 
meeting  unless,  in  its  opinion,  a  longer  period  of  time  is  necessary  or 
expedient  to  a  proper  execution  of  its  responsibilities.  In  no  event  shall 
the  board  sit  later  than  Jwly — 1-  December  1  except  to  hear  and 
determine  requests  made  under  the  provisions  of  subdivision  (g)(2), 
below,  when  such  requests  are  made  within  the  time  prescribed  by 
law.  From  the  time  of  its  first  meeting  until  its  adjournment,  the 
board  shall  meet  at  such  times  as  it  deems  reasonably  necessary  to 
perform  its  statutory  duties  and  to  receive  requests  and  hear  the 
appeals  of  taxpayers  under  the  provisions  of  subdivision  (g)(2), 
below." 
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Sec.  2.  This  act  applies  to  Durham  County  only  and  applies  to 
any  board  charged  with  the  duties  of  a  board  of  equalization  and 
review  in  Durham  County. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

H.B.  928  CHAPTER  542 

AN      ACT      CONCERNING      THE      LEXINGTON      UTILITIES 
COMMISSION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section    7.2.1     of    the    Charter    of    the    City    of 
Lexington,  being  Chapter  906.  Session  Laws  of  1981.  as  rewritten  by 
Chapter  64.  Session  Laws  of  1987.  reads  as  rewritten: 
"1.    Creation:  composition;  terms. 

A.  A  commission  to  be  known  as  the  Lexington  Utilities 
Commission  is  established.  The  Commission  shall  be  composed  of 
eight  nine  members.  Six  members  shall  be  residents  of  the  respective 
electoral  wards,  one  member  must  be  a  utility  customer  of  the  City  of 
Lexington  who  resides  outside  the  city  limits  of  the  City  of  Lexington 
but  inside  Davidson  County,  and  two  at-large  members  may  reside 
anywhere  in  the  city.  Appointments  for  all  eight  seats  on  the 
Commission  shall  be  made  at  the  first  regular  meeting  of  the  Cit^r 
Council — itt — December — 1987. — o^ — as — soob — thereafter — as — possible. 
Appointments  for  the  two  at-large  seats  and  for  Ward  1  shall  be  for 
terms  of  three  years. — Appointments  for  Wards  2,  3  and  4  shall  be  for 
terms  of  two  years. — .Appointments  for  Wards  5  and  6  shall  be  for 
terms  of  one  year,  the  two  at-large  seats  and  for  Ward  1  shall 
continue  their  term  of  office  until  December  1990.  Appointments  for 
Wards  2,  3,  and  4  shall  be  made  in  December  1989:  appointments  for 
Wards  5  and  6  shall  continue  their  terms  until  1991;  and  a  person 
who  resides  outside  the  corporate  limits  of  the  City  of  Lexington  but 
inside  Davidson  County  shall  be  appointed  for  a  term  to  expire  in 
December  1991.  All  appointments  made  thereafter  as  terms  expire 
shall  be  for  terms  of  three  years.  No  person  shall  be  eligible  for 
reappointment  who  has  previously  served  two  consecutive  three-year 
terms,  until  one  year  after  the  expiration  of  the  last  term  served. 

B.  Terms  shall  expire  at  the  first  regular  meeting  of  the  City 
Council  in  December  of  each  respective  year.  As  the  term  of  each  of 
the  members  of  the  Commission  expires,  a  successor  shall  be 
appointed  by  the  City  Council  as  provided  in  Part  A  of  this  section  for 
a  term  of  three  years.     The  City  Council  shall  fill  vacancies  on  the 
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Commission  occurring  otherwise  than  by  expiration  of  term,  by 
appointment  for  the  remainder  of  the  unexpired  term.  All 
appointments  shall  be  by  majority  vote  of  the  membership  of  the  City 
Council. 

C.  If  a  member  of  the  Utilities  Commission  establishes  a  residence 
outside  of  the  City  or  outside  of  the  electoral  ward  from  and  for  which 
he  was  appointed,  or  if  the  member  who  is  not  a  resident  of  the  City 
shall  move  outside  of  Davidson  County,  then  this  shall  be  grounds  for 
removal  as  a  member  of  the  Utilities  Commission  by  action  of  the  City 
Council." 

Sec.  2.  Section  7.2.2  of  the  Charter  of  the  City  of  Lexington, 
being  Chapter  906.  Session  Laws  of  1981,  reads  as  rewritten: 

"2.  Qualifications  of  Commissioners.  The  members  of  the 
Commission  shall  be  residents  of  the  City  of  Lexington,  except  for  the 
member  to  be  appointed  outside  of  the  City,  and  shall  be  citizens  of 
recognized  ability  and  good  business  judgment  and  standing  who.  in 
the  opinion  of  the  City  Council  can  and  will  perform  their  official 
duties  to  the  best  interest  of  the  City  and  its  inhabitants." 

Sec.  3.  Section  7.2  of  the  Charter  of  the  City  of  Lexington, 
being  Chapter  906,  Session  Laws  of  1981.  is  amended  by  adding  a 
new  paragraph  to  read: 

"9a.  Appeals.  Any  appeals  from  the  final  decision  of  the 
Lexington  Utilities  Commission  with  regard  to  decisions  concerning 
the  operation  of  the  various  systems,  including  terminations  of  service 
for  nonpayment  and  other  reasons,  and  alleged  violations  of  sewer  use 
and  surcharge  regulations,  and  revocation  of  water  and  sewer  permits, 
shall  be  appealed  by  way  of  certiorari  to  the  General  Court  of  Justice, 
Superior  Court  Division  of  Davidson  County." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  1104  CHAPTER  543 

AN  ACT  TO  ELIMINATE  THE  REQUIREMENT  THAT  ALL 
PROPERTY  OWNERS  MUST  BE  NOTIFIED  OF  A  HEARING 
ON  ANNEXATION  TO  A  COUNTY  WATER  AND  SEWER 
DISTRICT  WHEN  THE  PROCEEDING  WAS  INITIATED  BY  A 
PETITION  OF  ALL  SUCH  OWNERS. 

The  General  Assembly  of  Norfh  Carolina  enacts:  -  ''  ■  ■■■■■■. ■■'''■'■■  J 

Section  1.      G.S.  162A-87.1  reads  as  rewritten: 

"§  I62A-87.I.  Extension  of  water  and  sewer  districts.  ■■  '' :'^e^ 
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(a)  Standards.  --  The  board  of  commissioners  may.  by  resolution, 
annex  territory  to  any  water  and  sewer  district  upon  a  finding  that: 

(1)  The  area  to  be  annexed  is  contiguous  to  the  district,  with  at 
least  one  eighth  of  the  area's  aggregate  external  boundary 
coincident  with  the  existing  boundary  of  the  district; 

(2)  The  residents  of  the  territory  to  be  annexed  will  benefit  from 
the  annexation;  and 

(3)  It  is  economically  feasible  to  provide  the  proposed  service  or 
services  in  the  annexed  district  without  unreasonable  or 
burdensome  annual  tax  levies. 

(b)  Annexation  by  Petition.  --  The  board  of  commissioners  may,  by 
resolution,  extend  by  annexation  the  boundaries  of  any  water  or  sewer 
district  when  one  hundred  percent  (100%)  of  the  real  property  owners 
of  the  area  to  be  annexed  have  petitioned  the  board  for  annexation  to 
the  water  and  sewer  district. 

(c)  Annexation  of  Property  within  a  City  or  Sanitary  District.  -- 
Territory  lying  within  the  corporate  limits  of  a  city  or  sanitary  district 
may  not  be  annexed  to  a  water  and  sewer  district  unless  the  governing 
body  of  the  city  or  sanitary  district  agrees,  by  resolution,  to  the 
annexation. 

(d)  Report.  --  Before  the  public  hearing  required  by  subsection  (e) 
of  this  section,  the  board  of  commissioners  shall  have  prepared  a 
report  containing: 

(1)  A  map  of  the  water  and  sewer  district  and  the  adjacent 
territory,  showing  the  present  and  proposed  boundaries  of 
the  district;  and 

(2)  A  statement  showing  that  the  area  to  be  annexed  meets  the 
standards  and  requirements  established  in  subsections  (a), 
(b).  or  (c)  of  this  section. 

The  report  shall  be  available  for  public  inspection  in  the  office  of 
the  clerk  of  the  board  of  commissioners  for  at  least  two  weeks  before 
the  date  of  the  public  hearing  required  by  subsection  (e)  of  this 
section. 

(e)  Hearing  and  Notice.  --  The  board  of  commissioners  shall  hold  a 
public  hearing  before  adopting  any  resolution  extending  the 
boundaries  of  a  water  and  sewer  district.  Notice  of  the  hearing  shall 
state  the  date,  hour,  and  place  of  the  hearing  and  its  subject,  and  shall 
include  a  statement  that  the  report  required  by  subsection  (d)  of  this 
section  is  available  for  inspection  in  the  office  of  the  clerk  of  the  board 
of  commissioners.  The  notice  shall  be  published  at  least  once  not  less 
than  one  week  before  the  date  of  the  hearing.  In  addition,  unless  the 
hearing  is  because  of  a  petition  for  annexation  submitted  under 
subsection  (b)  of  this  section,  the  notice  shall  be  mailed,  at  least  four 
weeks  before  the  date  of  the  hearing,  to  the  owners,  as  shown  by  the 
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county  tax  records  as  of  the  preceding  January  1,  of  all  property 
located  within  the  area  to  be  annexed.  The  notice  may  be  mailed  by 
any  class  of  U.S.  mail  which  is  fully  prepaid.  The  person  designated 
by  the  board  of  commissioners  to  mail  the  notice  shall  certify  to  the 
board  of  commissioners  that  the  mailing  has  been  completed,  and  his 
certificate  shall  be  conclusive  in  the  absence  of  fraud. 

(f)  Effective  Date.  --  The  resolution  extending  the  boundaries  of  the 
district  shall  take  effect  at  the  beginning  of  a  fiscal  year  commencing 
after  its  passage,  as  determined  by  the  board  of  commissioners." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  1112  CHAPTER  544  .• 

AN  ACT  TO  MAKE  MISCELLANEOUS  CHANGES  IN 
AGRICULTURE  FEE  STATUTES.  TO  IMPLEMENT  BASE 
BUDGET  RECOMMENDATIONS. 

The  General  Assembly  of  Nonh  Carolina  enacts:  ■' .- 

Section  1.      G.S.  106-604  reads  as  rewritten: 
"§  106-604.  License  fee;  bond  required:  exemption. 

All  applications  shall  be  accompanied  by  an  initial  or  renewal 
license  fee  of  t^vent}'-flve  dollars  ($25.00)  plus  twent}f  dollars  ($20.00) 
fifty  dollars  ($50.00)  plus  thirty  dollars  ($30.00)  per  certificate  or 
decal  for  each  separate  buying  station  or  truck  and  a  good  and 
sufficient  bond  in  the  amount  of  ten  thousand  dollars  ($10,000)  to 
satisfy  the  initial  license  application.  A  fee  of  one  dollar  ($1.00)  five 
dollars  ($5.00)  shall  be  charged  for  each  duplicate  license,  certificate 
or  decal.  'Cash  buyers'  upon  written  request  to  the  Commissioner 
showing  proof  satisfactory  to  the  Commissioner  that  the  person  is  a 
'cash  buyer'  under  this  Article  shall  be  exempted  from  bonding 
requirements  hereunder.  The  exemption  shall  be  granted  within  20 
days  of  the  receipt  of  the  exemption  request  or  unless  the 
Commissioner  requests  the  dealer  to  provide  additional  necessary 
information  or  unless  the  request  is  denied." 

Sec.  2.     G.S.  106-624  reads  as  rewritten:  .       . 

"%  106-624.  Sign  furnished  by  Commissioner. 

It  shall  be  the  duty  of  the  Commissioner  to  cause  to  be  prepared 
and  furnished  for  a  fee  of  five  dollars  ($5.00)  ten  dollars  ($10.00) 
each  to  all  grain  dealers,  as  defined  in  this  Article,  in  the  State  a  sign 
not  less  than  11  x  15  inches,  which  shall  contain  information  that  it  is 
a  violation  of  law  for  any  person  to  sell,  offer  for  sale  or  deliver 
adulterated  grain.  Said  sign  shall  also  set  out  the  penalties  for  violation 
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of  this  Article.  Duplicate  signs,  and  replacement  for  signs  lost,  stolen, 
worn  or  otherwise  unusable,  shall  be  purchased  from  the  Department 
of  Agriculture  for  a  fee  of  five  dollars  ($5.00)  per  sign." 

Sec.  3.     G.S.  106-607  reads  as  rewritten: 
"§  106-607.  Renewal  of  license. 

Licenses  shall  be  renewed  upon  application  and  payment  of  renewal 
fees  on  or  before  the  fifteenth  day  of  June  following  the  date  of 
expiration  of  any  license  hereunder  issued.  Applications  received  after 
June  15  of  any  year  shall  be  subject  to  a  late  filing  fee  of  ten  dollars 
($10.00)  twenty  dollars  ($20.00)  in  addition  to  other  applicable  fees." 

Sec.  4.     G.S.  106-22  reads  as  rewritten: 
"§  106-22.  Joint  duties  of  Commissioner  and  Board. 

The  Commissioner  of  Agriculture,  by  and  with  the  consent  and 
advice  of  the  Board  of  Agriculture  shall: 

(1)  General.  -  Investigate  and  promote  such  subjects  relating 
to  the  improvement  of  agriculture,  the  beneficial  use  of 
commercial  fertilizers  and  composts,  and  for  the 
inducement  of  immigration  and  capital  as  he  may  think 
proper;  but  he  is  especially  charged: 

(2)  Commercial  Fertilizers.  -  With  such  supervision  of  the 
trade  in  commercial  fertilizers  as  will  best  protect  the 
interests  of  the  farmers,  and  shall  report  to  district 
attorneys  and  to  the  General  Assembly  information  as  to  the 
existence    or    formation     of    trusts    or    combinations     in 

V  fertilizers   or   fertilizing    materials   which    are   or   may   be 

offered  for  sale  in  this  State,  whereby  the  interests  of  the 
farmers  may  be  injuriously  affected,  and  shall  publish  such 
information  in  the  Bulletin  of  the  Department: 

(3)  Cattle  and  Cattle  Diseases.  -  With  investigations  adapted  to 
promote  the  improvement  of  milk  and  beef  cattle,  and 
especially  investigations  relating  to  the  diseases  of  cattle  and 
other  domestic  animals,  and  shall  publish  and  distribute 
from  time  to  time  information  relative  to  any  contagious 
diseases  of  stock,  and  suggest  remedies  therefor,  and  shall 
have  power  in  such  cases  to  quarantine  the  infected  animals 
and  to  regulate  the  transportation  of  stock  in  this  State,  or 
from  one  section  of  it  to  another,  and  may  cooperate  with 
the  United  States  Department  of  Agriculture  in  establishing 
and  maintaining  cattle  districts  or  quarantine  lines,  to 
prevent   the    infection   of  cattle   from    splenic   or   Spanish 

-  fever.  Any  person  willfully  violating  such  regulations  shall 

be  liable  in  a  civil  action  to  any  person  injured,  and  for 
any  and  all  damages  resulting  from  such  conduct,  and  shall 
also  be  guilty  of  a  misdemeanor: 
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(4)  Honey  and  Bee  Industry.  -  With  investigations  adapted  to 
promote  the  improvement  of  the  honey  and  bee  industry  in 
this  State,  and  especially  investigations  relating  to  the 
diseases  of  bees,  and  shall  publish  and  distribute  from  time 
to   time    information    relative    io   such   diseases,   and   such 

'  remedies  therefor,  and  shall  have  power  in  such  cases  to 

quarantine  the  infected  bees  and  to  control  or  eradicate 
^  '  such  infections  and  to  regulate  the  transportation  or 
importation  into  North  Carolina  from  any  other  state  or 
country  of  bees,  honey,  hives,  or  any  apiary  equipment,  or 
from  one  section  of  the  State  to  another,  and  may  cooperate 
with  the  United  States  Department  of  Agriculture  in 
establishing  and  maintaining  quarantine  lines  or  districts. 
The  Commissioner  of  Agriculture,  by  and  with  the  consent 
and  advice  of  the  Board  of  Agriculture,  shall  have  power  to 
make  rules  and  regulations  to  carry  out  the  provisions  of 
this  section;  and  in  event  of  failure  to  comply  with  any 
such  rules  and  regulations,  the  Commissioner  of 
Agriculture  or  his  duly  authorized  agent  is  authorized  to 
confiscate  and  destroy  any  infected  bees  and  equipment  and 
any  bees  and/or  used  apiary  equipment  moved  in  violation 
of  these  regulations; 

(5)  Insect  Pests.  —  With  investigations  relative  to  the  ravages 
of  insects  and  with  the  dissemination  of  such  information  as 
may  be  deemed  essential  for  their  abatement,  and  making 
regulations    for   destruction    of  such    insects.    The   willful 

;    violation  of  any  of  such  regulations  by  any  person  shall  be 
a  misdemeanor; 

(6)  New  Agricultural  Industries.  --  With  investigations  and 
experiments  directed  to  the  introduction  and  fostering  of 
new  agricultural  industries,  adapted  to  the  various  climates 
and  soils  of  the  State,  especially  the  culture  of  truck  and 
market  gardens,  the  grape  and  other  fruits; 

(7)  Drainage  and  Irrigation;  Fertilizer  Sources.  —  With  the 
investigations  of  the  subject  of  drainage  and  irrigation  and 
publication  of  information  as  to  the  best  methods  of  both, 
and  what  surfaces,  soils,  and  locations  may  be  most 
benefited  by  such  improvements;  also  with  the  collection 
and  publication  of  information  in  regard  to  localities, 
character,  accessibility,  cost,  and  modes  of  utilization  of 
native  mineral  and  domestic  sources  of  fertilizers,  including 
formulae  for  composting  adapted  to  the  different  crops, 
soils,  and  materials; 
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(8)  Farm  Fences.  --  With  tiie  collection  of  statistics  relating  to 
the  subject  of  farm  fences,  with  suggestions  for  diminishing 
their  cost,  and  the  conditions  under  which  they  may  be 
dispensed  with  altogether; 

(9)  Sales  of  Fertilizers.  Seeds,  and  Food  Products.  --  With  the 
enforcement  and  supervision  of  the  laws  which  are  or  may 
be  enacted  in  this  State  for  the  sale  of  commercial 
fertilizers,  seeds  and  food  products,  with  the  authority  to 
make  regulations  concerning  the  same; 

(10)  Inducement  of  Capital  and  Immigration.  --  With  the 
inducement  of  capital  and  immigration  by  the  dissemination 
of  information  relative  to  the  advantages  of  soil  and  climate 
and  to  the  natural  resources  and  industrial  opportunities 
offered  in  this  State,  by  the  keeping  of  a  land  registry  and 
by  the  publication  of  descriptions  of  agricultural,  mineral, 
forest,  and  trucking  lands  which  may  be  offered  the 
Department  for  sale;  which  publication  shall  be  in  tabulated 
form,  setting  forth  the  county,  township,  number  of  acres, 
names  and  addresses  of  owners,  and  such  other 
information  as  may  be  needful  in  placing  inquiring 
homeseekers  in  communication  with  landowners;  and  he 
shall  publish  a  list  of  such  inquiries  in  the  Bulletin  for  the 
benefit  of  those  who  may  have  land  for  sale; 

(11)  Diversified  Farming.  --  With  such  investigations  as  will 
best  promote  the  improvement  and  extension  of  diversified 
farming,  including  the  rotation  of  crops,  the  raising  of 
home  supplies,  vegetables,  fruits,  stock,  grasses,  etc.; 

(12)  Farmers'  Institutes.  --  With  the  holding  of  farmers' 
institutes  in  the  several  counties  of  the  State,  as  frequently 
as  may  be  deemed  advisable,  in  order  to  instruct  the  people 
in  improved  methods  in  farming,  in  the  beneficial  use  of 
fertilizers  and  composts,  and  to  ascertain  the  wants  and 
necessities  of  the  various  farming  communities;  and  may 
collect  the  papers  and  addresses  made  at  these  institutes  and 
publish  the  same  in  pamphlet  form  annually  for  distribution 
among  the  farmers  of  the  State.  He  may  secure  such 
assistants  as  may  be  necessary  or  beneficial  in  holding  such 
institutes; 

(13)  Publication  of  Bulletin.  --  The  Commissioner  shall  publish 
bulletins  which  shall  contain  a  list  of  the  fertilizers  and 
fertilizing  materials  registered  for  sale  each  year,  the 
guaranteed  constituents  of  each  brand,  reports  of  analyses 
of  fertilizers,  the  dates  of  meeting  and  reports  of  farmers" 
institutes     and     similar     societies,     description     of     farm 
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,  ,  buildings  suited  to  our  climate  and  needs,  reports  of 
interesting  experiments  of  farmers,  and  such  other  matters 
as  may  be  deemed  advisable.  The  Department  may 
determine  the  number  of  bulletins  which  shall  be  issued 
each  year; 

(14)  Reports  to  Legislature.  --  He  shall  transmit  to  the  General 
Assembly  at  each  session  a  report  of  the  operations  of  the 

;;    •:  Department  with  suggestions  of  such  legislation  as  may  be 

deemed  needful; 

(15)  State  Museum.  --  He  shall  keep  a  museum  or  collection  to 
illustrate  the  cultural  and  other  resources  and  the  natural 
history  of  the  State; 

(16)  State  Agricultural  Policies.  --  Establish  State  government 
policies  relating  to  agriculture. 

(17)  Agronomic  Testing.  --  Provide  agronomic  testing  services 
.       and  charge  reasonable  fees  for  plant  analysis  and  nematode 

testing.       The   Board    shall    charge   at   least   four   dollars 
($4.00)  for  plant  analysis  and  at  least  two  dollars  ($2.00) 
for  nematode  testing." 
Sec.  5.     G.S.  106-660  reads  as  rewritten: 

"§    106-660.    Registration   of  brands;   licensing   of  manufacturers  and 

distributors:  fluid  fertilizers. 

(a)  Each  brand  of  commercial  fertilizer  for  tobacco,  specialty 
fertilizer,  fertilizer  materials,  manipulated  manure  and  fortified  mulch 
shall  be  registered  by  the  person  whose  name  appears  upon  the  label 
before  being  offered  for  sale,  sold  or  distributed  in  this  State,  except 
those  brands  expressly  produced  for  experimental  and  demonstration 
purposes  only.  Other  fertilizers  may  be  manufactured  and  sold  without 
registration  after  obtaining  a  license  as  required  in  G.S.  106-661(a). 
The  application  for  registration  shall  be  submitted  in  duplicate  to  the 
Commissioner  for  his  approval  on  forms  furnished  by  the 
Commissioner,  and  shall  include  a  fee  of  t\vo  dollars  ($2.00)  Five 
dollars  ($5.00)  per  brand  and  grade  for  all  packages  greater  than  five 
pounds.  The  registration  fee  for  packages  of  five  pounds  or  less  shall 
be  twenty-five  dollars  ($25.00).  thirty  dollars  ($30.00).  All  approved 
registrations  expire  on  June  30  of  each  year.  The  application  shall 
include  such  information  as  deemed  necessary  by  the  Board  of 
Agriculture. 

(b)  The  distributor  of  any  brand  and  grade  of  commercial  fertilizer 
shall  not  be  required  to  register  the  same  if  it  has  already  been 
registered  under  this  Article  by  a  person  entitled  to  do  so  and  such 
registration  is  then  outstanding. 

(c)  The  grade  of  any  brand  of  mixed  fertilizer  shall  not  be  changed 
during  the   registration   period,   but  the  guaranteed  analysis   may  be 
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changed  in  other  respects  and  the  sources  of  materials  may  be 
changed:  Provided,  prompt  notification  of  such  change  is  given  to  the 
Commissioner  and  the  change  is  noted  on  the  container  or  tag: 
Provided,  further,  that  the  guaranteed  analysis  shall  not  be  changed  if 
it.  in  any  way.  lowers  the  quality  of  the  fertilizer:  Provided,  further, 
that  if  at  a  subsequent  registration  period,  the  registrant  desires  to 
make  any  change  in  the  registration  of  a  given  brand  and  grade  of 
fertilizer,  said  registrant  shall  notify  the  Commissioner  of  such  change 
30  days  in  advance  of  such  registration.  If  the  Commissioner,  after 
consultation  with  the  director  of  the  agricultural  experiment  station 
decides  that  such  change  materially  lowers  the  crop  producing  value  of 
the  fertilizer,  he  shall  notify  the  registrant  of  his  conclusions,  and  if 
the  registrant  registers  the  brand  and  grade  with  the  proposed 
changes,  then  the  Commissioner  shall  give  due  publicity  to  said 
changes  through  the  Agricultural  Review  or  by  such  other  means  as 
he  may  deem  advisable. 

(d)  Any  person  desiring  to  manufacture  or  distribute  fertilizers  not 
required  to  be  registered  shall  first  secure  a  license.  Application  for 
said  license  shall  be  made  on  forms  provided  by  the  Commissioner 
and  shall  be  accompanied  by  a  reasonable  fee  to  be  determined  by  the 
Board  of  Agriculture.  The  Board  shall  charge  a  maximum  of  one 
hundred  dollars  ($100.00)  for  said  license.  Said  license  shall  be 
renewable  annually  on  the  first  day  of  July.  Said  license  may  be 
suspended,  revoked  or  terminated  for  a  violation  of  this  Article  or  any 
rule  promulgated  thereunder. 

(e)  When  fluid  fertilizer  is  offered  for  sale  or  sold  in  this  State,  the 
method  of  transfer  of  custody  shall  be  by  weight  expressed  in  pounds, 
and  shall  be  invoiced  in  such  a  manner  as  to  show  the  name  of  the 
seller,  the  name  of  the  purchaser,  the  date  of  sale,  the  grade,  and  the 
net  weight;  provided,  however,  that  fluid  fertilizer  may  be  measured  in 
gallons  of  231  cubic  inches  and  its  equivalent  expressed  in  pounds, 
with  a  formula  for  converting  from  gallons  to  pounds  shown  on  the 
invoice. 

(g)  Before  any  anhydrous  ammonia  installation  shall  be  built  in  this 
State,  a  general  layout  of  such  installation  shall  be  submitted  in 
duplicate  and  approved  by  the  Commissioner.  In  order  that  such  a 
layout  may  be  approved  it  must  conform  to  the  minimum  standards 
and  rules  and  regulations,  relating  to  safe  handling,  storage, 
distribution  and/or  application  adopted  by  the  Board  of  Agriculture. 
All  storage  tanks,  transfer  or  transport  containers,  applicator 
containers,  and  attached  equipment  shall  conform  to  the  minimum 
standards  adopted  by  the  Board  of  Agriculture.  It  shall  be  the  duty  of 
the  contractors  referred  to  in  G.S.  I06-6.'S7(4)  to  obtain,  maintain  and 
operate   in   accordance   with   the   minimum   standards  and   rules  and 
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regulations  adopted  by  the  Board  of  Agriculture,  any  and  all 
equipment  which  he  may  use  in  the  application  of  anhydrous 
ammonia.  It  shall  be  the  duty  of  the  Commissioner  to  inspect  and 
ascertain  whether  or  not  the  provisions  of  this  section  are  complied 
with . " 

Sec.  6.     G.S.  106-284.40  reads  as  rewritten: 
"  §  106-284.40.  Inspection  fees  and  reports. 

(a)  An  inspection  fee  at  the  rate  of  two  cents  (2C)  three  cents  (3C) 
for  each  carton  of  48  cans  shall  be  paid  on  canned  pet  food  distributed 
in  this  State  by  the  person  whose  name  appears  on  the  label  as  the 
manufacturing  distributor  or  guarantor  subject  to  (b)(1).  (2).  (3),  and 
(5)  of  this  section. 

(b)  An  inspection  fee  at  the  rate  of  twelve  cents  (12C)  per  ton  shall 
be  paid  on  commercial  feeds  distributed  in  the  State  by  the  person 
whose  name  appears  on  the  label  of  the  commercial  feed  as  the 
manufacturer,  distributor  or  guarantor  of  the  commercial  feed,  subject 
to  the  following: 

(1)  No  fee  shall  be  paid  on  a  commercial  feed  if  the  payment 
has  been  made  by  a  previous  distributor. 

(2)  No  fee  shall  be  paid  on  customer-formula  feeds  if  the 
inspection  fee  is  paid  on  the  commercial  feeds  which  are 
used  as  ingredients  therein. 

(3)  No  fee  shall  be  paid  on  commercial  feeds  which  are  used  as 
ingredients  or  a  base  for  the  manufacture  of  commercial 
feeds  which  are  registered,  if  the  fee  has  already  been  paid. 
If  the  inspection  fee  has  already  been  paid  on  such 
commercial  feed,  the  amount  paid  shall  be  deducted  from 
the  gross  amount  due  on  the  total  feed  produced. 

(4)  In  the  case  of  a  commercial  feed  other  than  canned  pet  food 
which  is  distributed  in  the  State  only  in  packages  of  five 
pounds  or  less,  an  annual  registration  fee  of  twenty-Five 
dollars  ($25.00)  thirty  dollars  ($30.00)  shall  be  paid  in  lieu 
of  the  inspection  fee  specified  above. 

(5)  The  minimum  inspection  fee  shall  be  ten  dollars  ($10.00) 
per  quarter  unless  no  feed  was  sold  in  the  State  during  the 
quarter. 

(6)  Manufacturers  of  commercial  feeds  may  appear  before  the 
Board,  and  after  finding  there  exists  a  contract  feeder 
relationship  between  a  manufacturer  of  commercial  feeds 
and  an  independent  contractor,  the  Board  may  issue  annual 
numbered  permits  exempting  that  manufacturer  of 
commercial  feed  from  paying  the  inspection  fee  assessed  by 
the  provisions  of  this  law  for  that  feed  delivered  to  the 
contract  feeder.  The  manufacturer  of  ingredients  who  sells 
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such  ingredients  to  manufacturers  of  commercial  feeds  under 
this  subdivision  shall  have  in  his  possession  the  exemption 
number  of  the  permit  referred  to  in  G.S.  106-284. 34(b) 
and/or  the  permit  issued  by  the  Board  under  this  subdivision 
before  the  supplier  may  be  relieved  of  the  responsibility  for 
payment  of  the  inspection  fee.  The  holder  of  a  valid  contract 
feeder  exemption  permit  shall  be  exempt  from  paying  the 
inspection  fee  on  all  ingredients  purchased  for  its  own  use, 
provided  that  at  least  one-half  of  the  ingredients  purchased  in 
the  previous  calendar  year  were  used  in  feed  delivered  to 
contract  feeders. 

The  holder  of  said  permit  may  voluntarily  return  said 
permit  to  the  Commissioner  for  cancellation  at  which  time 
said  holder  may  not  apply  for  or  receive  another  exemption 
permit  under  this  subdivision  for  a  period  of  12  months. 
The  exemption  permits  under  this  subdivision  shall  be 
renewable  automatically  every  year  by  the  Board  without 
additional  findings  of  fact  unless  it  is  brought  to  the  Board's 
attention  by  the  Commissioner  or  his  duly  designated  officer 
or  employee  that  there  no  longer  exists  the  relationship  of  a 
contract  feeder  between  the  manufacturer  of  commercial 
feeds  and  an  independent  contractor.  In  the  event  the 
Commissioner  or  his  duly  designated  officer  or  employee 
notifies  the  Board  when  the  permit  is  to  be  automatically 
renewed  or  anytime  the  permit  is  in  effect,  that  there  no 
longer  exists  a  contract  feeder  relationship  for  the  permit 
holder,  the  Board  shall  determine  the  veracity  of  the 
notification  and  revoke  said  permit  if  the  facts  are  found  to 
be  true  by  the  Board. 

Commercial  feeds  exempt  from  inspection  fees  under  this 
subdivision  shall  not  be  subject  to  sampling  and  analysis 
other  than  as  may  be  necessary  to  determine  compliance 
with  good  manufacturing  practice  regulations  pertaining  to 
medicated  animal  feed  and  medicated  feed  premixes 
established  under  G.S.  106-284.38(4)  of  this  law. 
(c)  Each  person  who  is  liable  for  the  payment  of  such  fee  shall: 
(1)  File,  not  later  than  the  last  day  of  January,  April,  July  and 
October  of  each  year,  a  quarterly  statement  setting  forth  the 
number  of  net  tons  of  commercial  feeds  and/or  cases  of 
canned  pet  food  distributed  in  this  State  during  the  preceding 
calendar  quarter,  and  upon  filing  such  statements  shall  pay 
the  inspection  fee  at  the  rate  stated  in  subsections  (a)  and  (b) 
of  this  section.  Inspection  fees  which  are  due  and  owing  and 
have  not  been  remitted  to  the  Commissioner  within  15  days 
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following  the  due  date  shall  have  a  penalty  fee  of  ten  percent 
(10%)  (minimum  ten  dollars  ($10.00))  added  to  the  amount 
•  due  when  payment  is  finally  made.  The  assessment  of  this 

penalty  fee  shall  not  prevent  the  Commissioner  from  taking 
other  actions  as  provided  in  this  Chapter. 

(2)    Keep  such  records  as  may  be  necessary  or  required  by  the 
Commissioner     to     indicate     accurately     the     tonnage     of 
'■'■^'--'  commercial     feed     distributed     in     this     State,     and     the 

Commissioner  or  his  duly  designated  agent  shall  have  the 
right  to  examine  such  records  during  normal  business 
hours,  to  verify  statements  of  tonnage.  Failure  to  make  an 
accurate  statement  of  tonnage  or  to  pay  the  inspection  fee  or 
comply  as  provided  herein  shall  constitute  sufficient  cause 
for  the  cancellation  of  all  registrations  on  file  for  the 
distributor." 

Sec.  7.     G.S.  106-284.34  reads  as  rewritten: 
"^  106-2H4.34.  Registration. 

(a)  No  person  shall  manufacture  or  distribute  a  commercial  feed  in 
this  State,  unless  he  has  filed  with  the  Commissioner  on  forms 
provided  by  the  Commissioner,  his  name,  place  of  business,  and 
location  of  each  manufacturing  facility  in  this  State,  if  any,  and  made 
application  to  the  Commissioner  for  a  permit  to  report  the  quantity  of 
commercial  feed  distributed  in  this  State. 

(b)  Manufacturers  of  registered  feeds  may  apply  for,  and  the 
Commissioner  at  his  discretion  may  issue,  numbered  permits 
authorizing  manufacturers  of  registered  feeds  to  purchase  commercial 
feed  as  defined  in  G.S.  106-284.33(4).  and  the  responsibility  for  the 
payment  of  the  inspection  fee  assessed  by  the  provisions  of  this  Article 
will  be  assumed  by  the  purchaser  to  whom  such  permit  has  been 
issued.  The  Commissioner  may  at  his  discretion,  and  without  notice, 
cancel  any  permit  issued  under  the  provision  of  this  section.  The  use 
of  permits  issued  under  the  provisions  of  this  section  shall  be 
governed  by  rules  and  regulations  promulgated  by  the  Commissioner. 

(c)  No  person  shall  distribute  in  this  State  a  commercial  feed, 
except  a  customer-formula  feed,  which  has  not  been  registered 
pursuant  to  the  provisions  of  this  section.  The  application  for 
registration  shall  be  submitted  in  the  manner  prescribed  by  the 
Commissioner.  Upon  approval  by  the  Commissioner  or  his  duly 
designated  agent  the  registration  shall  be  issued  to  the  applicant.  All 
registrations  expire  on  the  thirty-first  day  of  December  of  each  year. 
An  annual  registration  fee  of  one  dollar  ($1 .00)  three  dollars  ($3.00) 
for  each  commercial  feed  other  than  canned  pet  food  shall  accompany 
each  request  for  registration.  An  annual  registration  fee  of  five  dollars 
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($5.00)  ten  dollars  ($10.00)  for  each  canned  pet  food  shall  accompany 
each  request  for  registration. 

(d)  The  Commissioner  is  empowered  to  refuse  registration  of  any 
commercial  feed  not  in  compliance  with  the  provisions  of  this  Article 
and  to  cancel  any  registration  subsequently  found  not  to  be  in 
compliance  with  any  provisions  of  this  Article:  Provided,  that  no 
registration  shall  be  refused  or  canceled  unless  the  registrant  shall 
have  been  given  an  opportunity  to  be  heard  before  the  Commissioner 
or  his  duly  designated  agent  and  to  amend  his  application  in  order  to 
comply  with  the  requirements  of  this  Article. 

(e)  The  manufacturer  of  commercial  feed  that  has  not  been 
registered   and   is   found   being  distributed   in   the   State  shall  pay  a 

t^vent}^-five — doll^^: ($25.00)      thirty-dollar      ($30.00)      delinquent 

registration  fee  in  addition  to  the  regular  registration  fee." 

Sec.  8.     G.S.  106-50.31  reads  as  rewritten: 
"§  106-50.31.  Registration  of  additives. 

Every  soil  additive  distributed  in  North  Carolina  shall  be  registered 
with  the  Commissioner  by  the  person  whose  name  appears  on  the 
label  on  forms  furnished  by  the  Commissioner.  The  applicant  shall 
furnish  such  information  as  the  Commissioner  may  require.  In 
determining  the  acceptability  of  any  product  for  registration,  the 
Commissioner  may  require  proof  of  claims  made  for  the  soil  additive. 
If  no  specific  claims  are  made,  the  Commissioner  may  require  proof 
of  usefulness  and  value  of  the  soil  additive.  As  evidence  of  proof,  the 
Commissioner  may  rely  on  experimental  data  furnished  by  the 
applicant  and  may  require  that  such  data  be  developed  by  a  recognized 
research  or  experimental  institution.  The  Commissioner  may  further 
require  that  such  data  be  developed  from  tests  conducted  under 
conditions  identical  to  or  closely  related  to  those  present  in  North 
Carolina.  The  Commissioner  may  reject  any  data  not  developed  under 
such  conditions  and  may  rely  on  the  advice  of  the  Director  of  the 
North  Carolina  Agricultural  Experiment  Station  in  evaluating  data  for 
registration. 

The  registration  fee  shall  be  fifty  dollars  ($50.00)  one  hundred 
dollars  ($100.00)  per  year  for  each  product.  Registration  shall  expire 
on  December  31.  annually,  unless  an  application  for  renewal  has  been 
received  prior  to  the  expiration  date. 

The  application  for  registration  shall  include  the  following: 

(1)  The  name  and  address  of  the  registrant; 

(2)  Product  name; 

(3)  Guaranteed  analysis: 

a.  Active  ingredients  (name  of  each  ingredient  and  percent) 

b.  Inert  ingredients  (name  of  each  ingredient  and  percent) 

(4)  Directions  for  use;  ^  ^ 
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(5)    Purpose  of  product. 

The  application  shall  be  accompanied  by  the  label  for  the  product 
and  all  advertisements  including  brochures,  posters,  or  other 
information  promoting  the  product.  The  registrant  is  responsible  for 
all  guaranteed  analysis  and  claims  appearing  on  the  label." 

Sec.  9.     G.S.  106-21.1  reads  as  rewritten:  , 

"§  106-2 1.  J.  Feed  Advisoiy  Sen'ice:  fee.  .'.'.. 

The  Department  of  Agriculture  shall  establish,  as  a  pilot  program,  a 
Feed  Advisory  Service  for  the  analysis  of  animal  feeds  in  order  to 
provide  a  feeding  management  service  to  all  animal  producers  in 
North  Carolina.  A  fee  of  five  dollars  ($5.00)  ten  dollars  ($10.00)  shall 
accompany  each  feed  sample  sent  to  the  Department  for  testing." 
Sec.  10.     G.S.  143-452(b)  reads  as  rewritten: 

"(b)  Applications  for  pesticide  applicator  license  shall  be  in  the 
form  and  shall  contain  the  information  prescribed  by  the  Board.  Each 
application  shall  be  accompanied  by  a  non-refundable  fee  of 
twenty-five  dollars  ($25.00)  thirty  dollars  ($30.00)  for  each  pesticide 
applicator's  license.  In  addition,  an  annual  inspection  fee  of  ten 
dollars  ($10.00)  shall  be  submitted  for  each  aircraft  to  be  licensed. 
Should  any  aircraft  fail  to  pass  inspection,  making  it  necessary  for  a 
second  inspection  to  be  made,  the  Board  shall  require  an  additional 
ten  dollar  ($10.00)  inspection  fee.  In  addition  to  the  required 
inspection,  unannounced  inspections  may  be  made  without  charge  to 
determine  if  equipment  is  properly  calibrated  and  maintained  in 
conformance  with  the  laws  and  regulations.  All  aircraft  licensed  to 
apply  pesticides  shall  be  identified  by  a  license  plate  or  decal  furnished 
by  the  Board  at  no  cost  to  the  licensee,  which  plate  or  decal  shall  be 
affixed  on  the  aircraft  in  a  location  and  manner  prescribed  by  the 
Board.  No  applicator  inspection  or  license  fee,  original  or  renewal, 
shall  be  charged  to  State  agencies  or  local  governments  or  their 
employees.  Inspections  of  ground  pesticide  application  equipment  may 
be  made.  Any  such  equipment  determined  to  be  faulty  or  unsafe  shall 
not  be  used  for  the  purpose  of  applying  a  pesticide(s)  until  such  time 
as  proper  repairs  and/or  alterations  are  made." 

Sec.  11.     G.S.  143-448(b)  reads  as  rewritten:  '  ^'" 

"(b)  Applications  for  a  pesticide  dealer  license  shall  be  in  the  form 
and  shall  contain  the  information  prescribed  by  the  Board.  Each 
application  shall  be  accompanied  by  a  non-refundable  fee  of 
twenty-five  dollars  ($25.00).  thirty  dollars  ($30.00).  All  licenses 
issued  under  this  Part  shall  expire  on  December  31  of  the  year  for 
which  they  are  issued." 

Sec.  12.     G.S.  143-455(a)  reads  as  rewritten: 

"(a)  No  person  shall  perform  services  as  a  pest  control  consultant 
without  first  procuring  from  the  Board  a  license.  Applications  for  a 
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consultant  license  shall  be  in  the  form  and  shall  contain  the 
information  prescribed  by  the  Board.  The  application  for  a  license 
shall  be  accompanied  by  a  non-refundable  annual  fee  of  twenty- Five 
dollars  ($25.00).  thirty  dollars  ($30.00)." 

Sec.  13.  G.S.  143-442(b)  reads  as  rewritten: 
"(b)  The  applicant  shall  pay  an  annual  registration  fee  of  nventy-five 
dollars  ($25.00)  thirty  dollars  ($30.00)  for  each  brand  or  grade  of 
pesticide  registered.  An  additional  one  hundred  dollars  ($100.00)  two 
hundred  dollars  ($200.00)  delinquent  registration  penalty  shall  be 
assessed  against  the  registrant  for  each  brand  or  grade  of  pesticide 
which  is  marketed  in  North  Carolina  prior  to  registration  as  required 
by  this  Article.  In  the  case  of  multi-year  registration,  the  annual  fee 
for  each  year  shall  be  paid  at  the  time  of  the  initial  registration, 
provided  that  a  pro  rata  refund  of  the  registration  fee  shall  be  made  to 
the  registrant  in  the  event  that  registration  is  canceled  by  the  North 
Carolina  Pesticide  Board  or  by  the  United  States  Environmental 
Protection  Agency." 

Sec.  14.     G.S.  106-267.1  reads  as  rewritten: 
"§    106-267.1.    License    required:    fee:    term    of  license:    examination 
required. 

Every  person  who  shall  test  milk  or  cream  in  this  State  by,  or 
sample  milk  for.  the  Babcock  method  or  otherwise  for  the  purpose  of 
determining  the  percentage  of  butterfat  or  milk  fat  contained  therein, 
where  such  milk  or  cream  is  bought  and  paid  for  on  the  basis  of  the 
amount  of  butterfat  contained  therein,  shall  first  obtain  a  license  from 
the  Commissioner  of  Agriculture.  Any  person  applying  for  such 
license  or  renewal  of  license  shall  make  written  and  signed  application 
on  blanks  to  be  furnished  by  the  Commissioner  of  Agriculture.  The 
granting  of  a  license  shall  be  conditioned  upon  the  passing  by  the 
applicant  of  an  examination,  to  be  conducted  by  or  under  the  direction 
of  the  Commissioner  of  Agriculture.  All  licenses  so  issued  or  renewed 
shall  expire  on  December  31  of  each  year,  unless  sooner  revoked,  as 
provided  in  G.S.  106-267.3.  A  license  fee  of  two  dollars  ($2.00)  five 
dollars  ($5.00)  for  each  license  so  granted  or  renewed  shall  be  paid  to 
the  Commissioner  of  Agriculture  by  the  applicant  before  any  license  is 
granted." 

Sec.  15.     G.S.  106-254  reads  as  rewritten: 
"§  106-254.  Inspection  fees:  wholesalers:  retailers  and  cheese  factories. 

For  the  purpose  of  defraying  the  expenses  incurred  in  the 
enforcement  of  this  Article,  the  owner,  proprietor  or  operator  of  each 
ice  cream  factory  where  ice  cream,  milk  shakes,  milk  sherbet, 
sherbet,  water  ices,  mixes  for  frozen  or  semifrozen  desserts  and  other 
similar  frozen  or  semifrozen  food  products  are  made  or  stored,  or  any 
cheese  factory  or  butter-processing  plant  that  disposes  of  its  products 
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at  wholesale  to  retail  dealers  for  resale  in  this  State  shall  pay  to  the 
Commissioner  of  Agriculture  each  year  an  inspection  fee  of  nventy 
dollars  ($20.00).  forty  dollars  ($40.00).  Each  maker  of  ice  cream, 
milk  shakes,  milk  sherbet,  sherbet,  water  ices  and/or  other  similar 
frozen  or  semifrozen  food  products  who  disposes  of  his  product  at 
retail  only,  and  cheese  factories,  shall  pay  to  the  Commissioner  of 
Agriculture  an  inspection  fee  of  five  dollars — ($5.00)  ten  dollars 
($10.00)  each  year.  The  inspection  fee  of  five  dollars  ($5.00)-  ten 
dollars  ($10.00)  shall  not  apply  to  conventional  spindle-type 
milk-shake  mixers,  but  shall  apply  to  milk-shake  dispensing  and 
vending  machines,  which  operate  on  a  continuous  or  automatic  basis." 

Sec.  16.     G.S.  106-65.31  reads  as  rewritten: 
"§     106-65.31.    Annual    ceriified    applicator    card    and    license   fee; 
registration     of    sen'icenien,     salesmen,     solicitors,     and    estimators; 
identification  cards. 

(a)  Certified  Applicator's  Card.  --  The  fee  for  issuance  or  renewal 
of  a  certified  applicator's  identification  card  for  any  one  phase  or  more 
of  structural  pest  control,  as  the  same  is  defined  in  G.S.  106-65.25, 
shall  be  thirty  dollars  ($30.00).  Certified  applicator's  identification 
cards  shall  expire  on  June  30  of  each  year  and  shall  be  renewed 
annually.  All  certified  applicators  who  fail  or  neglect  to  renew  their 
certified  applicator's  identification  card  issued  under  the  provisions  of 
this  Article  on  or  before  June  30  of  each  year  in  which  they  hold  a 
valid  certified  applicator's  identification  card  but  make  application 
before  October  1  of  that  year  shall  be  renewed  without  the  applicant 
having  to  be  reexamined  unless  under  the  provisions  of  this  Article  the 
applicant  is  scheduled  for  periodic  reexamination  (G.S. 
106-65. 27(e)(2) —  106-65. 27(d)(3)).  All  applicants  submitting 
applications  for  the  renewal  of  their  certified  applicator's  identification 
cards  after  June  30  and  before  October  1  of  that  year  shall  (i)  not  use 
or  supervise  the  use  of  any  restricted  use  pesticides  after  June  30  of 
that  year  until  he  has  been  issued  a  valid  certified  applicator's 
identification  card  and  (ii)  pay,  in  addition  to  the  annual  certification 
fee,  the  sum  of  five  dollars  ($5.00)  ten  dollars  ($10.00)  for  each 
phase  of  structural  pest  control  in  which  he  is  applying  for 
certification  before  his  certified  applicator's  identification  card  is 
renewed.  Any  certified  applicator  whose  employment  is  terminated 
with  a  licensee  or  agent  prior  to  the  end  of  said  license  year  may  at 
any  time  prior  to  the  end  of  said  license  year  be  reissued  a  certified 
applicator's  identification  card  for  the  remainder  of  the  license  year 
as  an  employee  of  another  licensee  or  agency  or  as  an  individual  for  a 
fee  of  five  dollars  ($5.00). 
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Any  certified  applicator  whose  identification  card  is  lost  or  destroyed 
may  secure  a  duplicate  identification  card  for  a  fee  of  five  dollars 
($5.00). 

The  fees  for  a  certified  applicator's  identification  shall  not  apply  to 
agents  or  agencies  of  the  federal.  State,  or  local  governments. 

(b)  License.  —  The  fee  for  the  issuance  of  a  license  for  any  phase 
of  structural  pest  control,  as  the  same  is  defined  in  G.S.  106-65.25, 
shall  be  one  hundred  dollars — ($100.00);  one  hundred  twenty-five 
dollars  ($125.00);  provided,  that  when  or  any  time  after  the  fee  for  a 
license  for  any  one  phase  is  paid,  the  holder  of  said  license  may 
secure  a  license  for  either  or  both  of  the  other  two  phases  for  an 
additional  fee  of  fifty  dollars  ($50.00)  per  license  phase.  Licenses 
shall  expire  on  June  30  of  each  year  and  shall  be  renewed  annually. 
Any  licensee  who  fails  or  neglects  to  renew  any  license  issued  under 
the  provisions  of  this  Article  on  or  before  August  1  of  each  year  shall 
pay,  in  addition  to  the  annual  fee,  the  sum  of  ten  dollars  (SIO.OQ) 
fifteen  dollars  ($15.00)  for  each  phase  before  his  license  is  renewed. 

Any  licensee  whose  license  is  lost  or  destroyed  may  secure  a 
duplicate  license  for  a  fee  of  five  dollars  ($5.00).  ten  dollars  ($10.00). 

A  license  holder  shall  register  with  the  North  Carolina  Department 
of  Agriculture  within  75  days  of  employment  the  names  of  all  certified 
applicators,  estimators,  salesmen,  servicemen  and  solicitors  (not 
common  laborers)  and  shall  pay  a  registration  fee  of  hvent}'  dollars 
($20.00)  twenty-five  dollars  ($25.00)  for  each  name  registered,  which 
fee  shall  accompany  the  registration.  This  registration  fee  shall  not 
apply  to  a  certified  applicator.  All  registrations  expire  when  a  license 
expires.  Each  employee  of  a  licensee  for  whom  registration  is  made 
and  registration  fee  paid  shall  be  issued  an  identification  card  which 
shall  be  carried  on  the  person  of  the  employee  at  all  times  when 
performing  any  phase  of  structural  pest  control  work,  An  identification 
card  shall  be  renewed  annually  by  payment  of  a  renewal  fee  of  twenty 
dollars  ($20.00).  twenty-five  dollars  ($25.00).  An  identification  card 
shall  be  displayed  upon  demand  to  the  Commissioner,  or  his 
authorized  representative,  or  to  the  person  for  whom  any  phase  of 
structural  pest  control  work  is  being  performed.  When  an 
identification  card  is  lost  or  destroyed,  the  licensee  shall  secure  a 
duplicate  identification  card  for  which  he  shall  pay  a  fee  of  one  dollar 
($1.00).  This  one  dollar  ($1.00)  fee  shall  not  apply  to  a  certified 
applicator's  identification  card.  The  licensee  shall  be  responsible  for 
registering  and  securing  identification  cards  for  all  employees  who  are 
estimators,  salesmen,  servicemen,  and  solicitors. 

It  shall  be  unlawful  for  an  estimator,  serviceman,  salesman  or 
solicitor  to  engage  in  the  performance  of  any  work  covered  by  this 
Article  without  having  first  secured  and  having  in  his  possession  an 
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identification  card.  It  shall  be  unlawful  for  a  licensee  to  direct  or 
procure  any  salesman,  serviceman  or  estimator  to  engage  in  the 
performance  of  any  work  covered  by  this  Article  without  having  first 
applied  for  an  identification  card  for  such  employee  or  agent; 
provided,  however,  that  the  licensee  shall  have  75  days  after 
employing  a  serviceman,  salesman  or  estimator  within  which  to  apply 
for  an  identification  card. 

All  registrations  and  applications  for  licenses  and  identification 
cards  shall  be  filed  with  the  North  Carolina  Department  of 
Agriculture. 

No  person  shall  act  as  an  estimator,  serviceman,  salesman, 
solicitor,  or  agent  for  any  licensee  under  this  Article  nor  shall  any 
such  person  be  issued  an  identification  card  by  the  Structural  Pest 
Control  Committee  who  has  within  three  years  of  the  date  of 
application  for  an  identification  card  been  convicted  of,  plead  guilty  or 
nolo  contendere,  or  forfeited  bond  in  any  court.  State  or  federal,  to  a 
crime  involving  moral  turpitude  or  to  any  violation  of  the  North 
Carolina  Structural  Pest  Control  Act  or  to  any  regulation  promulgated 
by  the  Structural  Pest  Control  Committee.  This  provision  shall  not 
apply  to  any  person  whose  citizenship  has  been  restored  as  provided 
by  law. 

No  person  or  business  shall  advertise  as  a  contractor  for  structural 
pest  control  services  nor  actually  contract  for  such  services  unless  that 
person  or  business  advertises  or  contracts  in  the  name  of  the  company 
shown  on  the  license  certificate  of  the  licensee  or  identification  card  of 
the  certified  applicator  who  will  perform  the  services. 

(c)  Notwithstanding  any  other  provision  of  this  law.  the  Committee 
may  adopt  rules  to  provide  for  the  issuance  of  licenses,  certified 
applicator's  cards,  and  operator" s  identification  cards  with  staggered 
expiration  dates  and  may  prorate  renewal  fees  on  a  monthly  basis  to 
implement  such  rules." 

Sec.  17.     G.S.  19A-27  reads  as  rewritten: 
"  ^  I9A-27.  License  required  for  operation  of  pet  shop.      '■  '-'■''"' 

No  person  shall  operate  a  pet  shop  unless  a  license  to  operate  such 
establishment  shall  have  been  granted  by  the  Director.  Application  for 
such  license  shall  be  made  in  the  manner  provided  by  the  Director. 
The  license  shall  be  for  the  fiscal  year  and  the  license  fee  shall  be 
twent>f-five  dollars  ($25.00)  fifty  dollars  ($50.00)  for  each  license 
period  or  part  thereof  beginning  with  the  first  day  of  the  fiscal  year." 

Sec.  18.     G.S.  19A-28  reads  as  rewritten: 
"§  I9A-28.  License  required  for  public  auction  or  boarding  l<ennel. 

No  person  shall  operate  a  public  auction  or  a  boarding  kennel 
unless  a  license  to  operate  such  establishment  shall  have  been  granted 
by  the  Director.   Application  for  such   license  shall  be  made  in  the 
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manner  provided  by  the  Director.  The  license  period  shall  be  the 
fiscal  year  and  the  license  fee  shall  be  t^venty-  five  dollars  ($25.00) 
fifty  dollars  ($50.00)  for  each  license  period  or  part  thereof  beginning 
with  the  first  day  of  the  fiscal  year." 

Sec.  19.     G.S.  19A-29  reads  as  rewritten: 
"§  I9A-29.  License  required  for  dealer. 

No  person  shall  be  a  dealer  unless  a  license  to  deal  shall  have  been 
granted  by  the  Director  to  such  person.  Application  for  such  license 
shall  be  in  the  manner  provided  by  the  Director.  The  license  period 
shall  be  the  fiscal  year  and  the  license  fee  shall  be  twent)f-five  dollars 
($25.00)  fifty  dollars  ($50.00)  for  each  license  period  or  part  thereof, 
beginning  with  the  first  day  of  the  fiscal  year." 

Sec.  20.     G.S.  81A-52  reads  as  rewritten: 
"  §  81A-52.  License. 

All  public  weighmasters  shall  be  licensed.  Any  person  not  less  than 
18  years  of  age  who  wishes  to  be  a  public  weighmaster  shall  apply  to 
the  Department  on  a  form  provided  by  the  Department.  The  Board 
may  adopt  rules  for  determining  the  qualifications  of  the  applicant  for 
a  license.  Public  weighmasters  shall  be  licensed  for  a  period  of  one 
year  beginning  the  first  day  of  July  and  ending  on  the  thirtieth  day  of 
June,  and  a  fee  of  ten  dollars  ($10.00)  twelve  dollars  ($12.00)  shall 
be  paid  for  each  person  licensed  at  the  time  of  the  filing  of  the 
application." 

Sec.  21.     G.S.  8IA-54  reads  as  rewritten: 
"  §  81A-54.  Ojficial  seal  of  the  public  weighmaster. 

It  shall  be  the  duty  of  every  public  weighmaster  to  obtain  from  the 
Department  an  official  seal  for  the  sum  of  five  dollars  ($5.00).  six 
dollars  ($6.00),  inscribed  with  the  following  words:  'North  Carolina 
Public  Weighmaster'  and  any  other  design  or  legend  the 
Commissioner  considers  necessary.  The  seal  shall  be  stamped  or 
impressed  on  every  certificate  issued  pursuant  to  this  Article.  The 
weighers  of  tobacco  in  leaf  tobacco  warehouses  may  use.  instead  of 
the  seal,  their  signatures  in  ink  or  other  indelible  substance  posted  in 
a  conspicuous  and  accessible  place  in  the  warehouse.  All  seals  remain 
the  property  of  the  State  and  shall  be  returned  to  the  Commissioner 
upon  termination  of  duties  as  a  public  weighmaster." 

Sec.  22.  Rules  amended  to  comply  with  this  act  may  be  filed  as 
temporary  rules  pursuant  to  G.S.  150B-13.  and  shall  become 
permanent  without  any  further  rule-making  procedures. 

Sec.  23.  This  act  shall  become  effective  July  I.  1989.  except 
that  rules  may  be  adopted  and  filed  to  implement  it  at  any  time  after 
ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 
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H.B.  1284  CHAPTER  545 

AN  ACT  TO  CLARIFY  THE  DEFINITION  OF  "SANITARIAN", 
TO  REDUCE  THE  EXPERIENCE  REQUIREMENT  FOR  A 
SANITARIAN  INTERN  WITH  A  DEGREE  IN 
ENVIRONMENTAL  HEALTH  FROM  TWO  YEARS  TO  ONE 
YEAR.  AND  TO  REQUIRE  CONTINUING  EDUCATION  FOR 
CERTIFICATE  RENEWAL  OF  SANITARIANS. 

The  General  Assembly  of  North  Carolina  enacts:  '■  t". 

Section  1.      G.S.  90A-51  reads  as  rewritten:  '\  v'^-- 

"§  90A-5I.  Depni lions. 

The  words  and  phrases  defined  below  shall  when  used  in  this 
Article  have  the  following  meaning  unless  the  context  clearly  indicates 
otherwise: 

(1)  'Board'  means  the  Board  of  Sanitarian  Examiners. 

(2)  'Certificate  of  registration"  is  a  document  issued  as  evidence 
of  registration  and  qualification  to  practice  as  a  sanitarian  or 
a  sanitarian  intern  under  this  Article.  The  certificate  shall 
bear  the  designation  'registered  sanitarian'  or  'sanitarian 
intern'  and  show  the  name  of  the  person,  date  of  issue, 
serial  number,  seal,  and  signatures  of  the  members  of  the 
Board . 

(3)  'Registered  sanitarian'  is  a  sanitarian  registered  in 
accordance  with  the  provisions  of  this  Article. 

(4)  'Sanitarian'  is  a  public  health  professional  qualified  by 
education  in  the  arts  and  sciences,  specialized  training,  and 
acceptable     environmental      health      field      experience     to 

I  effectively  plan,  organize,  manage,  execute  and  evaluate  one 
or  more  of  the  many  diverse  elements  comprising  the  field 
of  environmental  health.  Practice  in  the  field  of 
•  environmental  health  within  the  meaning  of  this  Article 
includes,  but  is  not  limited  to.  organization,  management, 
education,  enforcement,  and  consultation  for  the  purpose  of 
prevention  of  environmental  health  hazards  and  the 
promotion  and  protection  of  the  public  health  and  the 
environment  in  the  following  areas:  food,  lodging  and 
institutional  sanitation,  on-site  sewage  treatment  and 
disposal,  and  milk  and  dairy  sanitation. 

For  purposes  of  this  Article  the  following  are  not  included 
within  the  definition  of  'sanitarian': 
a^    A  person  teaching,  lecturing,  or  engaging  in  research. 
h^   A    person    who    is    a    sanitary    engineer,    public    health 
engineer,  public  health  engineering  assistant,  registered 
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professional  engineer,  industrial  hygienist.  health 
physicist,  chemist,  epidemiologist,  toxicologist,  geologist, 
hydrogeologist,  waste  management  specialist,  or  soil 
scientist,  except  when  the  person  is  working  as  a 
sanitarian. 
c.    A    public    health    officer    or    public    health    department 

director. 
d^    A  person  who  holds  a  North  Carolina  license  to  practice 

medicine,  veterinary  medicine,  or  nursing. 
£.    Laboratory   personnel   when    performing   or   supervising 
the     performance     of     sanitation      related      laboratory 
functions. 
It  is  the  sole  purpose  of  this  Article  to  safeguard   the 
health,    safety,    and    general    welfare    of   the    public    from 
adverse     environmental     factors     and     to     register     those 
environmental  health  professionals  practicing  as  sanitarians 
who  are  qualified  by  education,  training,  and  experience  to 
work,  or  are  working,  in  the  public  sector  in  the  field  of 
environmental  health  within  the  scope  of  practice  as  defined 
in  this  Article. 
(5)     'Sanitarian  intern'  is  a  person  who  possesses  the  necessary 
educational  qualifications  as  prescribed  in  G.S.  90A-53(3), 
but  who  has  not  completed  the  experience  and  specialized 
training  requirements  in  the  field  of  public  health  sanitation 
as  required  for  registration." 
Sec.  2.     G.S.  90A-53  reads  as  rewritten: 
"  §    90A-53.     Qualifications    and    examination    for    registration    as    a 
sanitarian. 

The  Board  shall  issue  certificates  to  qualified  persons  as  registered 
sanitarians.  A  certificate  as  a  registered  sanitarian  shall  be  issued  to 
any  person  upon  the  Board's  determination  that  such  person: 

(1)  Has  made  application  to  the  Board  on  a  form  prescribed  by 
the  Board; 

(2)  Is  of  good  moral  character; 

(3)  Has  received  a  baccalaureate  degree  from  a  post-secondary 
educational  institution  rated  as  acceptable  by  the  Board  with 
a  minimum  of  15  semester  hours  or  its  equivalent  in  the 
physical  and/or  biological  sciences; 

(4)  Has  satisfactorily  completed  a  course  in  specialized 
instruction  and  training  approved  by  the  Board  which  course 
shall  be  designed  as  to  content  and  so  administered  as  to 
present  sufficient  knowledge  of  the  needs  properly  to  be 
served  by  public  health  sanitation,  the  elements  of  good 
environmental    health    sanitation,    the   laws   and    regulations 
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governing     sanitation     in     environmental     health     and     the 

protection  of  the  public  health: 

(5)    Has    had    at    least    two    years"    experience    in    the    field    of 

'<  environmental  health  sanitation,  or  at  least  one  year  of  such 

experience   in   the   field   of  environmental   health   sanitation 

plus  one  year  of  graduate  study  in  the  sanitary  sciences;  as 

defined  in  this  Article.     Provided,   however,  that  only  one 

year  of  experience  in  the  field  of  environmental  health  as 

defined  in  this  Article  is  required  of  a  sanitarian  intern  who 

is  a  graduate  of  a  bachelor's  or  master's  degree  program 

.    that  is  accredited  by  the  National  Accreditation  Council  for 

Environmental       Health       Curricula      of      the      National 

Environmental  Health  Association. 


(6)  Has  passed  an  examination  administered  by  the  Board 
designed  to  test  for  competence  in  the  subject  matters  of 
environmental  health  sanitation.  The  examination  shall  be  in 
a  form  prescribed  by  the  Board  and  may  be  oral,  written,  or 
both.  The  examination  for  applicants  shall  be  held  annually 
or  more  frequently  as  the  Board  may  by  rule  prescribe,  at  a 
time  and  place  to  be  determined  by  the  Board.  A  person 
shall  not  be  registered  if  such  person  fails  to  meet  the 
minimum  grade  requirements  for  examination  specified  by 
the  Board.  Failure  to  pass  an  examination  shall  not  prohibit 

.     .      such  person  from  being  examined  at  subsequent  times  and 
places  as  specified  by  the  Board:  and 

(7)  Has  paid  a  fee  set  by  the  Board  not  to  exceed  the  cost  of  the 
examination." 

Sec.  3.     G.S.  90A-63  is  amended  by  adding  a  new  subsection  to 
read: 

"(c)  A  registered  sanitarian  shall  complete  any  continuing 
education  requirements  specified  by  the  Board  for  renewal  of  a 
certificate." 

Sec.  4.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 

H.B.  1064  CHAPTER  546 

AN  ACT  TO  MAKE  CHANGES  IN  LABOR  DEPARTMENT  FEES 
TO  IMPLEMENT  BASE  BUDGET  RECOMMENDATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 
Section  1.      G.S.  95-105  reads  as  rewritten: 
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"§  95-105.  Elevator,  escalator,  dumbwaiter,  and  special  equipment 
inspection  fees. 

The  Department  of  Labor  shall  assess  and  collect  the  following 
inspection  service  fees  for  the  installation  and  alteration  of  elevators, 
escalators,  dumbwaiters  that  are  not  installed  or  altered  in  restaurants, 
and  special  equipment  based  on  the  cost  of  installation  or  alteration: 

Cost  of  Installation  or  Alteration  Unit    Fee 

$0    -        $10.000 %m-]m 

10.000-  30.000 X2Q-\5Q 

30.000-  50.000 -WCU200 

50.000-  80.000 ai^250 

80,000-  100,000 235-300 

Over      100,000 -2^5-350 

An  additional  fee  of  sevent^^-five  dollars  ($75.00)  one  hundred  dollars 
($100.00)  shall  be  assessed  for  each  follow-up  inspection  of  a  new 
installation  required  subsequent  to  the  original  inspection. 

The   Department  of  Labor   shall   assess   and   collect  a   fee  of  ten 
dollars  ($10.00)  for  the  periodic  inspection  of  special  equipment  and 
shall  assess  and  collect  the  following  fees  for  the  periodic  inspection  of 
elevators,  escalators,  and  dumbwaiters: 
Number  of  Building  Floors 

1-5  Floors   %^       $20 

6-lOFloors    ^         30 

ll-15Floors ^         40 

16  Floors  and  over  16-20  Floors  45         50 

21  Floors  and  over 60. " 

Sec.  2.     G.S.  95-106  reads  as  rewritten: 
"§  95-106.  Amusement,  aerial  tramway,  and  inclined  railroad  inspection 

fees. 

The  Department  of  Labor  shall  assess  and  collect  the  following 
inspection  service  fees  for  annual  inspections  for  each  location  within 
the  State  of  amusement  devices,  aerial  passenger  tramways,  and 
inclined  railroads: 

Type  Inspection  Unit    Fee 

Amusement  Devices $-1-^      15 

Gondolas,  Chairlifts. 

and  Inclined  Railroads 137 

J-  or  T-Bar 62 

Rope  Tows    31." 

Sec.  3.     This  act  shall  become  effective  July  1 .  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 
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SB.  1328  CHAPTER  547 

AN  ACT  TO  AUTHORIZE  THE  DIRECTOR  OF  THE  BUDGET 
TO  CONTINUE  EXPENDITURES  FOR  THE  OPERATION  OF 
GOVERNMENT  AT  THE  LEVEL  IN  EFFECT  ON  JUNE  30, 
1989. 

The  General  Assembly  of  North  Carolina  enacts: 
--—BUDGET  CONTINUATION 

Section  1.  The  Director  of  the  Budget  may  continue  through 
July  15,  1989.  to  allocate  funds  for  expenditure  for  current  operations 
by  State  departments,  institutions  and  agencies  at  a  level  not  to  exceed 
the  level  at  which  those  operations  were  funded  as  of  June  30,  1989, 
except  as  reduced  by  enactment  of  Chapter  500,  Session  Laws  of 
1989,  as  reflected  in  the  reports  of  the  House  Committee  on 
Appropriations,  the  Senate  Committee  on  Appropriations,  and  the 
report  of  the  Committee  of  Conference  on  Senate  Bill  43.  1989 
Session.  Nothing  in  this  section  repeals  any  other  act  passed  by  the 
1989  General  Assembly  appropriating  funds.  To  the  extent  necessary 
to  implement  this  authorization,  funds  currently  available  in  the 
appropriate  State  funds  and  in  cash  balances,  federal  receipts,  and 
departmental  receipts  shall  be  considered  appropriated  by  the  General 
Assembly. 
-—GASTON/MECKLENBURG  PILOT  MEDIATION 

Sec.  2.  (a)  Section  16(b)  of  Chapter  830,  Session  Laws  of 
1987,  as  amended  by  Section  2  of  Chapter  1036,  Session  Laws  of 
1987,  reads  as  rewritten: 

"(b)  Effective  from  ratification  of  this  act  through  June  30  July  15, 
1989.  subsection  162(b)  of  Chapter  761  of  the  1983  Session  Laws  is 
rewritten  to  read: 

'(b)  This  section  applies  to  Mecklenburg  and  to  Gaston  Counties 
only,  each  of  which  may  establish  a  pilot  program."" 

(b)  Section  16(c)  of  Chapter  830.  Session  Laws  of  1987.  as 
amended  by  Section  2  of  Chapter  1036,  Session  Laws  of  1987.  reads 
as  rewritten: 

"(c)  Effective  from  ratification  of  this  act  through  June  30  July  15, 
1989.  subsection  162(d)  of  Chapter  761  of  the  1983  Session  Laws  is 
rewritten  to  read: 

'(d)  This  section  shall  be  effective  in  Mecklenburg  County  only 
when  both  parents  are  residents  of  Mecklenburg  County  and  in  Gaston 
County  only  when  both  parents  are  residents  of  Gaston  County.'" 

Sec.  3.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June,  1989. 
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SB.  1329  CHAPTER  548 

AN    ACT    TO    DELAY    THE    EFFECTIVE    DATE    OF    CERTAIN 
OFFENSES  RELATING  TO  IMPAIRED  DRIVING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  5  of  Chapter  797  of  the  1987  Session  Laws 
reads  as  rewritten: 

"Sec.  5.  Section  2  of  this  act  shall  be  established  as  a  pilot 
program  in  not  more  than  ten  counties  in  the  State  as  determined  and 
required  by  the  Division  Director  of  Mental  Health,  Mental 
Retardation  and  Substance  Abuse  Services,  shall  become  effective 
January  1,  1988.  and  shall  apply  to  sentencing  for  convictions  after 
that  date.  The  Division  for  Mental  Health.  Mental  Retardation  and 
Substance  Abuse  Services  shall  monitor  the  pilot  programs  and  shall 
report  administrative  costs,  case  management  practices,  participant 
recidivism,  and  other  relevant  information,  to  the  General  Assembly 
on  or  before  February  1.  1989.  Section  2  of  this  act  shall  become 
effective  throughout  the  State  July  1.  1989.  July  28,  1989." 

Sec.  2.     Section  4  of  Chapter  797  of  the   1987  Session  Laws 
reads  as  rewritten: 

"Sec.  4.  Section  1  of  this  act  shall  become  effective  January  1, 
1988  and  shall  expire  June  30.  1989  July  28,  1989  and  shall  apply  to 
sentencing  for  convictions  after  January  1.  1988." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
30th  day  of  June.  1989. 

S.B.  106  CHAPTER  549 

AN  ACT  TO  PROVIDE  THAT  A  PERSON  MAY  BECOME  THE 
NOMINEE  OF  A  POLITICAL  PARTY  BY  RECEIVING  A 
SUBSTANTIAL  PLURALITY  OF  THE  VOTES  CAST  IN  THE 
PRIMARY  ELECTION. 

The  General  Assembly  of  North  Carolina  eimcts: 

Section  1.      G.S.  163-11  1  reads  as  rewritten: 
"§  163-1 1 1.  Determination  of  primary  results;  second  primaries. 

(a)  Nomination  Determined  by  Majority/  Substantial  Plurality; 
Definition  of  Majorit)^  Substantial  Plurality.  --  Except  as  otherwise 
provided  in  this  section,  nominations  in  primary  elections  shall  be 
determined  by  a  majorit>f  substantial  plurality  of  the  votes  cast.  A 
majorit)^  substantial  plurality  within  the  meaning  of  this  section  shall 
be  determined  as  follows: 
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(1)  If  a  nominee  for  a  single  office  is  to  be  selected,  and  there  is 
more  than  one  person  seeking  nomination,  the  majority 
substantial  plurality  shall  be  ascertained  by  dividing 
multiplying  the  total  vote  cast  for  all  aspirants  by  -tw©  forty 
percent  (40%).  Any  excess  of  the  sum  so  ascertained  shall 
be   a   majorit}^  substantial   plurality,   and   the  aspirant  who 

'  obtains  a  majorit)^  substantial  plurality  shall  be  declared  the 
nominee.  If  two  candidates  receive  a  substantial  plurality, 
the  candidate  receiving  the  highest  vote  shall  be  declared  the 
nominee. 

(2)  If  nominees  for  two  or  more  offices  (constituting  a  group) 
are  to  be  selected,  and  there  are  more  persons  seeking 
nomination  than  there  are  offices,  the  majorit)^  substantial 
plurality  shall  be  ascertained  by  dividing  the  total  vote  cast 
for  all  aspirants  by  the  number  of  positions  to  be  filled,  and 
by  dividing  multiplying  the  result  by  4wo-  forty  percent 
(40%).  Any  excess  of  the  sum  so  ascertained  shall  be  a 
majorit}f  substantial  plurality,  and  the  aspirants  who  obtain  a 
majority  substantial  plurality  shall  be  declared  the  nominees. 
If  more  candidates  obtain  a  majorit}^  substantial  plurality 
than  there  are  positions  to  be  filled,  those  having  the  highest 

■   vote  (equal  to  the  number  of  positions  to  be  filled)  shall  be 

declared  the  nominees. 

(b)  Right  to  Demand  Second  Primary.  -  If  an  insufficient  number 

of  aspirants  receive  a  majorit}'  substantial  plurality  of  the  votes  cast  for 

a  given  office  or  group  of  offices  in  a  primary,  a  second  primary, 

subject  to  the  conditions  specified  in  this  section,  shall  be  held: 

(1)  If  a  nominee  for  a  single  office  is  to  be  selected  and  no 
aspirant  receives  a  majority  substantial  plurality  of  the  votes 
cast,  the  aspirant  receiving  the  highest  number  of  votes  shall 
be  declared  nominated  by  the  appropriate  board  of  elections 
unless  the  aspirant  receiving  the  second  highest  number  of 
votes  shall  request  a  second  primary  in  accordance  with  the 
provisions  of  subsection  (c)  of  this  section.  In  the  second 
primary  only  the  two  aspirants  who  received  the  highest  and 
next  highest  number  of  votes  shall  be  voted  for. 

(2)  If  nominees  for  two  or  more  offices  (constituting  a  group) 
are  to  be  selected  and  aspirants  for  some  or  all  of  the 
positions  within  the  group  do  not  receive  a  majority 
substantial  plurality  of  the  votes,  those  candidates  equal  in 
number  to  the  positions  remaining  to  be  filled  and  having 
the  highest  number  of  votes  shall  be  declared  the  nominees 
unless  some  one  or  all  of  the  aspirants  equal  in  number  to 
the  positions  remaining  to  be  tilled  and  having  the  second 
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highest  number  of  votes  shall  request  a  second  primary  in 
accordance  with  the  provisions  of  subsection  (c)  of  this 
section.  In  the  second  primary  to  select  nominees  for  the 
positions  in  the  group  remaining  to  be  filled,  the  names  of 
all  those  candidates  receiving  the  highest  number  of  votes 
and  all  those  receiving  the  second  highest  number  of  votes 
and  demanding  a  second  primary  shall  be  printed  on  the 
ballot, 
(c)  Procedure  for  Requesting  Second  Primary.  — 

(1)  A  candidate  who  is  apparently  entitled  to  demand  a  second 
primary,  according  to  the  unofficial  results,  for  one  of  the 
offices  listed  below,  and  desiring  to  do  so,  shall  file  a 
request  for  a  second  primary  in  writing  or  by  telegram  with 
the  Executive  Secretary-Director  of  the  State  Board  of 
Elections  no  later  than  12:00  noon  on  the  seventh  day 
(including  Saturdays  and  Sundays)  following  the  date  on 
which  the  primary  was  conducted,  and  such  request  shall  be 
subject  to  the  certification  of  the  official  results  by  the  State 
Board  of  Elections.  If  the  vote  certification  by  the  State 
Board  of  Elections  determines  that  a  candidate  who  was  not 
originally  thought  to  be  eligible  to  call  for  a  second  primary 
is  in  fact  eligible  to  call  for  a  second  primary,  the  Executive 
Secretary-Director  of  the  State  Board  of  Elections  shall 
immediately  notify  such  candidate  and  permit  him  to  exercise 
any  options  available  to  him  within  a  48-hour  period 
following  the  notification: 

Governor. 

Lieutenant  Governor. 

All  State  executive  officers. 

•Tustices.  Judges,  or  District  Attorneys  of  the  General 

Court  of  Justice, 

United  States  Senators. 

Members  of  the  United  States  House  of  Representatives, 

State  Senators  in  multi-county  senatorial  districts,  and 

Members    of   the    State    House    of   Representatives    in 

multi-county  representative  districts. 

(2)  A  candidate  who  is  apparently  entitled  to  demand  a  second 
primary,  according  to  the  unofficial  results,  for  one  of  the 
offices  listed  below  and  desiring  to  do  so.  shall  file  a  request 
for  a  second  primary  in  writing  or  by  telegram  with  the 
chairman  or  supervisor  of  the  county  board  of  elections  no 
later  than  12:00  noon  on  the  seventh  day  (including 
Saturdays  and  Sundays)  following  the  date  on  which  the 
primary  was  conducted,  and  such  request  shall  be  subject  to 
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;         .     the  certification  of  the  official  results  by  the  county  board  of 
elections: 

State    Senators    in    single-county    senatorial    districts. 
Members    of   the    State    House    of   Representatives    in 
single-county  representative  districts,  and 
All  county  officers. 
(3)    Immediately  upon  receipt  of  a  request  for  a  second  primary 
the  appropriate  board   of  elections.   State  or  county,   shall 
notify   all   candidates   entitled   to   participate   in   the   second 
primary,    by   telephone   followed   by  written    notice,   that  a 
second  primary  has  been  requested  and  of  the  date  of  the 
second  primary, 
(d)  Tie  Votes;  How  Determined.  -- 

(1)  In  the  event  of  a  tie  for  the  highest  number  of  votes  in  a 
.  first  primary  between  two  candidates  for  party  nomination 

for  a  single  county,  or  single-county  legislative  district 
office,  the  board  of  elections  of  the  county  in  which  the  two 
candidates  were  voted  for  shall  conduct  a  recount  and 
declare  the  results.  If  the  recount  shows  a  tie  vote,  a  second 
primary  shall  be  held  on  the  date  prescribed  in  subsection 
(e)  of  this  section  between  the  two  candidates  having  an 
equal  vote,  unless  one  of  the  aspirants,  within  three  days 
after  the  result  of  the  recount  has  been  officially  declared, 
files  a  written  notice  of  withdrawal  with  the  board  of 
elections  with  which  he  filed  notice  of  candidacy.  Should 
that  be  done,  the  remaining  aspirant  shall  be  declared  the 
nominee.  In  the  event  of  a  tie  for  the  highest  number  of 
votes  in  a  first  primary  among  more  than  two  candidates  for 
party  nomination  for  one  of  the  offices  mentioned  in  this 
subdivision,  no  recount  shall  be  held,  but  all  of  the  tied 
candidates  shall  be  entered  in  a  second  primary. 

(2)  In  the  event  of  a  tie  for  the  highest  number  of  votes  in  a 
first  primary  between  two  candidates  for  a  State  office,  for 
United  States  Senator,  or  for  any  district  office  (including 
State  Senator  in  a  multi-county  senatorial  district  and 
member  of  the  State  House  of  Representatives  in  a 
multi-county  representative  district),  no  recount  shall  be  held 
solely  by  reason  of  the  tie,  but  the  two  candidates  having  an 
equal  vote  shall  be  entered  in  a  second  primary  to  be  held 
on  the  date  prescribed  in  subsection  (e)  of  this  section, 
unless  one  of  the  two  candidates  files  a  written  notice  of 
withdrawal  with  the  State  Board  of  Elections  within  three 
days  after  the  result  of  the  first  primary  has  been  officially 
declared  and  published.  Should  that  be  done,  the  remaining 
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aspirant  shall  be  declared  the  nominee.  In  the  event  of  a  tie 
for  the  highest  number  of  votes  in  a  first  primary  among 
more  than  two  candidates  for  party  nomination  for  one  of  the 
offices  mentioned  in  this  subdivision,  no  recount  shall  be 
held,  but  all  of  the  tied  candidates  shall  be  entered  in  a 
second  primary. 
(3)  In  the  event  one  candidate  receives  the  highest  number  of 
votes  cast  in  a  first  primary,  but  short  of  a  majority 
substantial  plurality,  and  two  or  more  of  the  other  candidates 
receive  the  second  highest  number  of  votes  cast  in  an  equal 
number,  the  proper  board  of  elections  shall  declare  the 
.  candidate  having  the  highest  vote  to  be  the  party  nominee, 
unless  all  but  one  of  the  tied  candidates  give  written  notice 
of  withdrawal  to  the  proper  board  of  elections  within  three 
days  after  the  result  of  the  first  primary  has  been  officially 
declared.  If  all  but  one  of  the  tied  candidates  withdraw 
within  the  prescribed  three-day  period,  and  the  remaining 
candidate  demands  a  second  primary  in  accordance  with  the 
provisions  of  subsection  (c)  of  this  section,  a  second  primary 
shall  be  held  between  the  candidate  who  received  the  highest 
vote  and  the  remaining  candidate  who  received  the  second 
highest  vote. 

(e)  Date  of  Second  Primary;  Procedures.  --  If  a  second  primary  is 
required  under  the  provisions  of  this  section,  the  appropriate  board  of 
elections.  State  or  county,  shall  order  that  it  be  held  four  weeks  after 
the  first  primary. 

There  shall  be  no  registration  of  voters  between  the  dates  of  the  first 
and  second  primaries.  Persons  whose  qualifications  to  register  and 
vote  mature  after  the  day  of  the  first  primary  and  before  the  day  of  the 
second  primary  may  register  on  the  day  of  the  second  primary  and, 
when  thus  registered,  shall  be  entitled  to  vote  in  the  second  primary. 
The  second  primary  is  a  continuation  of  the  first  primary  and  any 
voter  who  files  a  proper  and  timely  affidavit  of  transfer  of  precinct, 
under  the  provisions  of  G.S.  l63-72(c).  before  the  first  primary  may 
vote  in  the  second  primary  without  having  to  refile  the  affidavit  of 
transfer  if  he  is  otherwise  qualified  to  vote  in  the  second  primary. 
Subject  to  this  provision  for  registration,  the  second  primary  shall  be 
held  under  the  laws,  rules,  and  regulations  provided  for  the  first 
primary. 

(f)  No  Third  Primary  Permitted.  —  In  no  case  shall  there  be  a  third 
primary.  The  candidates  receiving  the  highest  number  of  votes  in  the 
second  primary  shall  be  nominated.  If  in  a  second  primary  there  is  a 
tie  for  the  highest  number  of  votes  between  tuo  candidates,  the  proper 
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party  executive  committee  siiall  select  the  party  nominee  for  the  office 
in  accordance  with  the  provisions  of  G.S.  163-114." 

Sec.  2.  This  act  shall  become  effective  with  respect  to  all 
primary  elections  held  on  or  after  January  1 ,  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 


S.B.  743  CHAPTER  550 

AN  ACT  TO  REDUCE  THE  NUMBER  OF  HOURS  OF  SECURE 
CUSTODY  FOR  A  JUVENILE  ALLEGED  TO  BE 
UNDISCIPLINED  BY  VIRTUE  OF  BEING  A  RUNAWAY  AND 
A  JUVENILE  ALLEGED  TO  BE  UNDISCIPLINED  WHO 
WILLFULLY  FAILS  TO  APPEAR  IN  COURT  AFTER  PROPER 
NOTICE. 

The  General  Assembly  of  North  Carolina  enacts:  ' 

Section  1.      G.S.  7A-574(b)  reads  as  rewritten: 
"(b)  When  a  request  is  made  for  secure  custody,  the  judge  may 
order  secure  custody  only  where  he  finds  there  is  a  reasonable  factual 
basis  to  believe  that  the  juvenile  actually  committed  the  offense  as 
alleged  in  the  petition,  and 

(1)  That  the  juvenile  is  presently  charged  with  a  felony,  and 
has  demonstrated  that  he  is  a  danger  to  property  or 
persons;  or 

(1.1)  The  juvenile  is  presently  charged  with  a  misdemeanor  at 
least  one  element  of  which  is  assault  on  a  person;  or 

(2)  That  the  juvenile  has  willfully  failed  to  appear  on  a 
pending  delinquency  charge  or  on  charges  of  violation  of 
probation  or  conditional  release,  providing  the  juvenile 
was  properly  notified;  or 

(3)  That  a  delinquency  charge  is  pending  against  the  juvenile 
and  there  is  a  reasonable  cause  to  believe  the  juvenile  will 
not  appear  in  court;  or 

(4)  That  the  juvenile  is  an  absconder  from  any  State  training 
school  or  detention  facility  in  this  or  another  state;  or 

(5)  That  there  is  reasonable  cause  to  believe  the  juvenile 
should  be  detained  for  his  own  protection  because  the 
juvenile  has  recently  suffered  self-inflicted  physical  injury 
or  recently  attempted  to  do  so;  in  such  case,  the  juvenile 
must  have  been  refused  admission  by  one  appropriate 
hospital  and  the  period  of  secure  custody  is  limited  to  24 
hours  to  determine  the  need  for  inpatient  hospitalization; 
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if  such  a  juvenile  is  placed  in  secure  custody,  he  shall 
receive  continuous  supervision  while  in  secure  custody 
and  a  physician  shall  be  notified  immediately:  or 

(6)  That  the  juvenile  is  alleged  to  be  undisciplined  by  virtue 
of  his  being  a  runaway  and  is  found  to  be  inappropriate 
for  nonsecure  custody  placement  or  because  he  refuses 
nonsecure  custody  and  the  court  finds  that  the  juvenile 
needs  secure  custody  for  up  to  12 — hours  24  hours, 
excluding  Saturdays.  Sundays,  and  State  holidays,  or 
where  circumstances  require  for  a  period  not  to  exceed  72 
hours  to  evaluate  the  juvenile's  need  for  medical  or 
psychiatric  treatment  or  to  facilitate  reunion  with  his 
parents:  or 

(7)  That  the  juvenile  is  alleged  to  be  undisciplined  and  has 
willfully  failed  to  appear  in  court  after  proper  notice:  such 
a  juvenile  shall  be  brought  to  court  as  soon  as  possible 
and  in  no  event  should  be  held  more  than  72  hours.  24 
hours,  excluding  Saturdays.  Sundays,  and  State  holidays 
or  where  circumstances  require  for  a  period  not  to  exceed 
72  hours." 

Sec.  2.     This  act  shall  become  effective  October  1,  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

S.B.  482  CHAPTER  551 

AN    ACT    TO    AMEND    THE    STATUTES    GOVERNING    THE 
REGULATION  OF  FOOD  AND  LODGING  ESTABLISHMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  130A-248  reads  as  rewritten: 
"§  130A-248.  Regulation  of  restaurants  and  hotels. 

(a)  For  the  protection  of  the  public  health,  the  Commission  shall 
adopt  rules  governing  the  sanitation  of  restaurants,  hotels,  motels < 
tourist  homes,  school  cafeterias,  summer  camps,  food  or  drink  stands, 
sandwich  manufacturing  operations,  mobile  food  units,  pushcarts  and 
other  facilities  where  food  or  drink  is  prepared  or  served  for  pay,  -pay 
or  where  lodging  is  provided  for  pay.  However,  any  facility  where 
food  or  drink  is  prepared  or  served  to  the  public,  regardless  of  pay, 
shall  be  subject  to  the  provisions  of  this  Article  if  the  facility  holds  an 
ABC  permit,  meets  the  definition  of  an  establishment  pursuant  to  G.S. 
18B-1000(2).  (4).  (5).  or  (b)  and  does  not  meet  the  definition  of  a 
private  club  as  provided  in  G.S.  13QA-247(2).  The  rules  shall 
address. — but — not — be — limited — to, — th^ — establishment — of — sanitation 
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requirements  for  cleanliness  of  floors >  walls,  ceilings,  storage  spaces, 
utensils  and  other  areas  and  items;  adequacy  of  lighting,  ventilation, 
water  supply,  sewage  collection,  treatment  and  disposal  facilities, 
lavatory  facilities,  food  protection  facilities  and  waste  disposal;  the 
cleaning  and  bactericidal  treatment  of  eating  and  drinking  utensils  and 

other — food-contact — surfaces; methods — of — food — preparation, 

transportation,  catering,  storage  and  serving;  health  of  employees:  and 
animal  and  vermin  control.  The  rules  shall  contain  a  system  for 
grading  facilities,  such  as  Grade  A.  Grade  B  and  Grade  C. 

(al)  For  the  protection  of  the  public  health,  the  Commission  shall 
adopt  rules  governing  the  sanitation  of  hotels,  motels,  tourist  homes, 
and  other  facilities  where  lodging  is  provided  for  pay. 

(a2)  For  the  protection  of  the  public  health,  the  Commission  shall 
adopt  rules  governing  the  sanitation  of  private  homes  offering  bed  and 
breakfast  accommodations  to  eight  or  less  persons  per  night. 

(a3)  The  rules  adopted  by  the  Commission  pursuant  to  subsections 
(a),  (al),  and  (a2)  of  this  section  shall  address,  but  not  be  limited  to, 
the  following: 

(1)  Establishment  of  sanitation  requirements  for  cleanliness  of 
floors,  walls,  ceilings,  storage  spaces,  utensils,  and  other 
areas  and  items: 

(2)  The  adequacy  of:  -  ^        :  v 
£.    Lighting,  ventilation,  and  water  supply: 

b.    Sewage  collection,  treatment,  and  disposal  facilities:  and 
£.    Lavatory  facilities,   food  protection  facilities,   and  waste 
disposal: 

(3)  The  cleaning  and  bactericidal  treatment  of  eating  and 
drinking  utensils  and  other  food-contact  surfaces: 

(4)  The  methods  of  food  preparation,  transportation,  catering, 
storage,  and  serving: 

(5)  The  health  of  employees:  and 

(6)  Animal  and  vermin  control. 

The  rules  shall  contain  a  system  for  grading  facilities,  such  as  Grade 
A,  Grade  B,  and  Grade  C. 

(b)  No  facility  shall  commence  or  continue  operation  that  does  not 
have  a  permit  or  transitional  permit  issued  by  the  Department.  The 
permit  or  transitional  permit  shall  be  issued  to  the  owner  or  operator 
of  the  facility  and  shall  not  be  transferable.  A  permit  shall  be  issued 
only  when  the  facility  satisfies  all  of  the  requirements  of  the  rules. 
The  Commission  shall  adopt  rules  establishing  the  requirements  that 
must  be  met  before  a  transitional  permit  may  be  issued,  and  the  period 
for  which  a  transitional  permit  may  be  issued.  The  Department  may 
also  impose  conditions  on  the  issuance  of  a  permit  or  transitional 
permit  in  accordance  with  rules  adopted  by  the  Commission.  A  permit 
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or  transitional  permit  shall  be  immediately  revoked  in  accordance  with 
G.S.  130A-23(d)  for  failure  of  the  facility  to  maintain  a  minimum 
grade  of  C.  A  permit  or  transitional  permit  may  otherwise  be 
suspended  or  revoked  in  accordance  with  G.S.  130A-23. 

(c)  If  ownership  of  a  facility  is  transferred,  the  new  owner  or 
operator  shall  apply  for  a  new  permit.  The  new  owner  or  operator 
may  also  apply  for  a  transitional  permit.  A  transitional  permit  may  be 
issued  upon  the  transfer  of  ownership  of  an  establishment  to  allow  the 
correction  of  construction  and  equipment  problems  that  do  not 
represent  an  immediate  threat  to  the  public  health." 

Sec.  2.     G.S.  130A-249  reads  as  rewritten: 
"§  130A-249.  Inspections;  report  and  grade  card. 

The  Secretary  may  enter  any  facility  that  is  subject  to  the  provisions 
of  G.S.  13QA-248  where  food  or  drink  is  prepared  or  served  for  pay 
or  where  lodging  is  provided  for  pay  for  the  purpose  of  making 
inspections.  The  Secretary  shall  inspect  each  restaurant  at  least 
quarterly,  quarterly,  except  that  the  quarterly  inspection  requirement 
shall  not  apply  to  temporary  food  facilities.  The  person  responsible  for 
the  management  or  control  of  a  facility  shall  permit  the  Secretary  to 
inspect  every  part  of  the  facility  and  shall  render  all  aid  and  assistance 
necessary  for  the  inspection.  The  Secretary  shall  leave  a  copy  of  the 
inspection  form  and  a  card  or  cards  showing  the  grade  of  the  facility 
with  the  responsible  person.  The  Secretary  shall  post  the  grade  card 
in  a  conspicuous  place  as  determined  by  the  Secretary  where  it  may  be 
readily  observed  by  the  public  upon  entering  the  facility  or  upon 
picking  up  food  prepared  inside  but  received  and  paid  for  outside  the 
facility  through  delivery  windows  or  other  delivery  devices.  If  a  single 
facility  has  one  or  more  outside  delivery  service  stations  and  an 
internal  delivery  system,  that  facility  shall  have  a  grade  card  posted 
where  it  may  be  readily  visible  upon  entering  the  facility  and  one 
posted  where  it  may  be  readily  visible  in  each  delivery  window  or 
delivery  device  upon  picking  up  the  food  outside  the  facility.  The 
grade  card  or  cards  shall  not  be  removed  by  anyone,  except  by  or 
upon  the  instruction  of  the  Secretary." 

Sec.  3.     G.S.  130A-250  reads  as  rewritten: 
"§      I30A-250.      Exemptions; — nU^ — ref:<ulating — bM — and — breakfast 
establishments,  Exemptions. 

This  Part  shall  not  apply  to:  (i)  facilities  which  provide  food  or 
lodging  to  regular  boarders  or  permanent  house  guests  only;  (ii) 
private  clubs;  (iii)  curb  markets  operated  by  the  State  Agricultural 
Extension  Service;  and  (iv)  occasional  fund-raising  events  conducted 
by  the  same  person  no  more  frequently  than  two  consecutive  days 
every  three  months,  month .  A  food  or  drink  stand  operated  for  Uvo 
weeks  or  less  shall  comply  with  the  rules  but  shall  not  be  subject  to 
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gradingr  A  mobile  food  unit  or  pushcart  shall  comply  with  the  rules 
•aod-  shall  be  operated  in  conjunction  with  a  permitted  restaurant 
restaurant,  but  shall  not  be  subject  to  grading. 

J^bis — Part  shall — not  apply  to  private  homes  offering  bed  and 
breakfast  accommodations  to  eight  or  less  persons  per  night  until  such 
time  as  the  Health  Services  Commission  adopts  rules  regulating  them 
in  accordance  with  this  Part,  The  Commission  is  authorized  and 
directed  to  adopt  reasonable  rules  pursuant  hereto  to  become  effective 
no  later  than  July  \,  1984." 

Sec.  4.  G.S.  130A-248(a3)  is  amended  by  adding  a  new 
subdivision  to  read: 

"(3a)    The  appropriate  and  reasonable  use  of  gloves  or  utensils  by 
employees  who  handle  unwrapped  food." 

Sec.  5.     Chapter  249,  Session  Laws  of  1989  is  repealed. 

Sec.  6.  Sections  1  through  3  of  this  act  shall  become  effective 
February  1,  1990.  Section  4  of  this  act  shall  become  effective  July  1, 
1990.    Section  5  of  this  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

S.B.  516  CHAPTER  552 

AN  ACT  TO  GRANT  SUBROGATION  RIGHTS  AND  PENALTIES 
FOR  WITHHOLDING  INFORMATION  TO  THE 
DEPARTMENT  OF  HUMAN  RESOURCES,  DIVISION  OF 
VOCATIONAL  REHABILITATION. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Article  59  of  Chapter  143  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 

"§  143-547.  Subrogation  rights:  withholding  of  information  a 
misdemeanor. 

(a)  Notwithstanding  any  other  provisions  of  law,  to  the  extent  of 
payments  under  this  Article,  the  State  Vocational  Rehabilitation 
program  shall  be  subrogated  to  all  rights  of  recovery,  contractual  or 
otherwise,  of  the  beneficiary  of  the  assistance,  or  his  personal 
representative,  his  heirs,  or  the  administrator  or  executor  of  his  estate, 
against  any  person:  provided,  however,  that  any  attorney  retained  by 
the  beneficiary  of  the  assistance  shall  be  compensated  for  his  services 
in  accordance  with  the  following  schedule  and  in  the  following  order 
of  priority  from  any  amount  obtained  on  behalf  of  the  beneficiary  by 
settlement  with,  judgment  against,  or  otherwise  from  a  third  party  by 
reason  of  such  injury  or  death:  
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(1)  First  to  the  payment  of  any  court  costs  taxed  by  the 
judgment; 

(2)  Second  to  the  payment  of  the  fee  of  the  attorney  representing 
the  beneficiary  making  the  settlement  or  obtaining  the 
judgment,  but  this  fee  shall  not  exceed  one-third  of  the 
amount  obtained  or  recovered  to  which  the  right  of 
subrogation  applies; 

(3)  Third  to  the  payment  of  the  amount  of  assistance  received  by 
the  beneficiary  as  prorated  with  other  claims  against  the 
amount  obtained  or  received  from  the  third  party  to  which 
the  right  of  subrogation  applies,  but  the  amount  shall  not 
exceed  one-third  of  the  amount  obtained  or  recovered  to 
which  the  right  of  subrogation  applies;  and 

(4)  Fourth  to  the  payment  of  any  amount  remaining  to  the 
beneficiary  or  his  personal  representative. 

The  United  States  and  the  State  of  North  Carolina  shall  be  entitled  to 
shares  in  each  net  recovery  under  this  section.  Their  shares  shall  be 
promptly  paid  under  this  section  and  their  proportionate  parts  of  such 
sum  shall  be  determined  in  accordance  with  the  matching  formulas  in 
use  during  the  period  for  which  assistance  was  paid  to  the  recipient. 

(b)  In  furnishing  a  person  rehabilitation  services,  including 
medical  case  services  under  this  Chapter,  the  Division  of  Vocational 
Rehabilitation  Services  is  subrogated  to  the  person's  right  of  recovery 
from: 

(1)  Personal  insurance; 

(2)  Worker's  Compensation; 

(3)  Any  other  person  or  personal  injury  caused  by  the  other 
person's  negligence  or  wrongdoing;  or 

(4)  Any  other  source. 

(c)  The  Division  of  Vocational  Rehabilitation  Services'  right  to 
subrogation  is  limited  to  the  cost  of  the  rehabilitation  services  provided 
by  or  through  the  Division  for  which  a  financial  needs  test  is  a 
condition  of  the  service  provisions.  Those  services  that  are  provided 
without  a  financial  needs  test  are  excluded  from  these  subrogation 
rights. 

(d)  The  Division  of  Vocational  Rehabilitation  Services  may  totally 
or  partially  waive  subrogation  rights  when  the  Division  finds  that 
enforcement  would  tend  to  defeat  the  client's  process  of  rehabilitation 
or  when  client  assets  can  be  used  to  offset  additional  Division  costs. 

(e)  The  Division  of  Vocational  Rehabilitation  Services  may  adopt 
rules  for  the  enforcement  of  its  rights  of  subrogation. 

(f)  It  is  a  misdemeanor  for  a  person  seeking  oi"  having  obtained 
assistance  under  this  Part  for  himself  or  another  to  willfully  fail  to 
disclose  to  the  Division  of  Vocational   Rehabilitation   Services  or  its 
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attorney  the  identity  of  any  person  or  organization  against  whom  the 
recipient  of  assistance  has  a  right  of  recovery,  contractual  or 
otherwise." 

Sec.  2.  This  act  shall  become  effective  October  I,  1989,  and 
applies  to  recoveries  granted  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989.  :     >ri      ;  ,-,,..'       .; 

S.B.  759  CHAPTER  553  : 

AN  ACT  TO  INCREASE  THE  AMOUNT  OF  LIQUOR  A  PERSON 
MAY  PURCHASE  AND  POSSESS  WITHOUT  A  PERMIT. 

The  General  Assembly  of  North  Carolina  enacts:     ~  ■".'■         ,,  ,v; 
Section  1.      G.S.  18B-303(a)  reads  as  rewritten: 
"(a)    Purchases    Allowed.    --    Without    a    permit,    a    person    may 
purchase  at  one  time: 

(1)  Not  more  than  80  liters  of  malt  beverages,  other  than  draft 
malt  beverages  in  kegs; 

(2)  Any  amount  of  draft  malt  beverages  in  kegs; 

(3)  Not  more  than  20  liters  of  unfortified  wine; 

(4)  Not  more  than  iour-  five  liters  of  either  fortified  wine  or 
spirituous  liquor,  or  fow*  five  liters  of  the  two  combined." 

Sec.  2.     G.S.  18B-304(b)  reads  as  rewritten: 
"(b)  Prima  Facie  Evidence.  --  Possession  of  the  following  amounts 
of  alcoholic  beverages,  without  a  permit  authorizing  that  possession, 
shall  be  prima  facie  evidence  that  the  possessor  is  possessing  those 
alcoholic  beverages  for  sale: 

(1)  More  than  80  liters  of  malt  beverages,  other  than  draft  malt 
beverages  in  kegs;  .  ,j 

(2)  More  than -fowf  five  liters  of  spirituous  liquor;  or 

(3)  Any  amount  of  nontaxpaid  alcoholic  beverages." 
Sec.  3.     G.S.  18B-40 1(b)  reads  as  rewritten: 

"(b)  Taxis.  -  It  shall  be  unlawful  for  a  person  operating  a  for-hire 
passenger  vehicle  as  defined  in  G.S.  20-4.01  (27)b.  to  transport 
fortified  wine  or  spirituous  liquor  unless  the  vehicle  is  transporting  a 
paying  passenger  who  owns  the  alcoholic  beverage  being  transported. 
Not  more  than  iour  five  liters  of  fortified  wine  or  spirituous  liquor,  or 
combination  of  the  two,  may  be  transported  by  each  passenger.  A 
violation  of  this  subsection  shall  not  be  grounds  for  suspension  of  the 
driver's  license  for  illegal  transportation  of  intoxicating  liquors  under 
G.S.  20-16(a)(8)." 

Sec.  4.     G.S.  18B-I I  15(a)  reads  as  rewritten: 
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"(a)  Permit  Required.  —  Unless  a  person  holds  a  permit  which 
otherwise  allows  him  to  transport  more  than  80  liters  of  malt 
beverages  other  than  draft  malt  beverages  in  kegs.  20  liters  of 
unfortified  wine,  or  four  five  liters  of  fortified  wine  or  spirituous 
liquor,  or  is  a  retailer  authorized  to  transport  alcoholic  beverages 
under  G.S.  18B-405,  each  person  transporting  alcoholic  beverages  in 
excess  of  those  quantities  shall  have  the  permit  described  in  this 
section . " 

Sec.  5.     This  act  shall  become  effective  July  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989. 

S.B.  804  CHAPTER  554 

AN  ACT  TO  AMEND  THE  PRACTICING  PSYCHOLOGISTS 
LICENSURE  ACT  TO  PERMIT  LICENSURE  AS  A 
PSYCHOLOGICAL  ASSOCIATE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90-270. 11(b)  reads  as  rewritten: 
"(b)  Psychological  Associate. 

(1)  The  Board  shall  issue  a  license  to  practice  psychology  to  any 
applicant  who  pays  an  application  fee  of  fifty  dollars 
($50.00)  and  an  additional  examination  fee  of  not  more  than 
two  hundred  dollars  ($200.00).  who  passes  a  satisfactory 
examination     in    psychology,    and    who    submits    evidence 

'  verified  by  oath  and  satisfactory  to  the  Board  that  he: 

a.  Is  at  least  18  years  of  age: 

b.  Is  of  good  moral  character: 

c.  Has  received  a  master's  degree  in  psychology  from  an 
accredited  educational  institution: 

d.  Has    not    within    the    preceding    six    months    failed    an 
examination  given  by  the  Board. 

(2)  The  Board  shall  not  prescribe  any  educational  requirements 
other  than  a  master's  degree  in  psychology  for  the  initial 
license  issued  under  this  section,  but  may  impose  continuing 
education  requirements  for  renewals  of  the  license. 

(3)  Notwithstanding  the  provisions  of  this  subsection,  an 
applicant  for  licensure  as  a  practicing  psychologist,  who  has 
met  all  requirements  for  licensure  as  a  practicing 
psychologist  except  passing  the  examination  at  the  practicing 
psychologist  level,  may  be  issued  a  license  as  a 
psychological  associate  without  having  a  master's  degree  in 
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psychology  if  the  applicant  passes   the  examination  at  the 
•  ;  psychological  associate  level." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989.  .     .  ,  .,    ,, 

S.B.  968  CHAPTER  555  mIv 

AN  ACT  TO  CLARIFY  THE  SUBJECTS  ABOUT  WHICH  A 
CHIROPRACTOR  MAY  TESTIFY  AS  AN  EXPERT  WITNESS 
AND  TO  MODIFY  THE  EDUCATIONAL  REQUIREMENTS 
PRIOR  TO  TESTING  FOR  A  CHIROPRACTOR  LICENSE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90-157.2  reads  as  rewritten: 
"^90-157.2.    Chiropractor  as  expert  witness.  .-..,-. 

A  Doctor  of  Chiropractic,  for  all  legal  purposes,  shall  be  considered 
an  expert  in  his  field  and,  when  properly  qualified,  may  testify  in  a 
court  of  law  as  toj 

(1)  The  etiology,  diagnosis,  prognosis,  and  disability,  including 
anatomical,  neurological,  physiological,  and  pathological 
considerations  within  the  scope  of  chiropractic,  chiropractic, 
as  defined  in  G.S.  90-151;  and 

(2)  The  physiological  dynamics  of  contiguous  spinal  structures 
which  can  cause  neurological  disturbances,  the  chiropractic 
procedure  preparatory  to,  and  complementary  to  the 
correction  thereof,  by  an  adjustment  of  the  articulations  of 
the  vertebral  column  and  other  articulations." 

Sec.  2.     G.S.  90-143  reads  as  rewritten: 
"§    90-143.     Definitions    of   chiropractic;    e.Kaminations;    educational 
requirements. 

(a)  'Chiropractic'  is  herein  defined  to  be  the  science  of  adjusting 
the  cause  of  disease  by  realigning  the  spine,  releasing  pressure  on 
nerves  radiating  from  the  spine  to  all  parts  of  the  body,  and  allowing 
the  nerves  to  carry  their  full  quota  of  health  current  (nerve  energy) 
from  the  brain  to  all  parts  of  the  body. 

(b)  It  shall  be  the  duty  of  the  North  Carolina  State  Board  of 
Chiropractic  Examiners  (hereinafter  referred  to  as  'Board')  to  examine 
for  license  to  practice  chiropractic  every  applicant  who  complies  with 
the  following  provisions: 

(1)  He  shalK  before  he  is  admitted  to  examination >  furnish 
Furnishes  proof  of  good  moral  character: 
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(2)  and  satisfy  Satisfies  the  Board  that  it&-  the  applicant  has 
completed  two  years  of  prechiropractic  college  education  and 
received  credits  for  a  minimum  of  60  semester  hoursr:  and 

(3)  He  shall  Satisfies  the  Board  that  the  applicant  can,  within  60 
days  of  the  date  of  examination  exhibit  a  diploma  or  furnish 
proof  of  graduation  from  a  chiropractic  college  accredited  by 
the  Council  on  Chiropractic  Education  or  holding  recognized 
candidate  for  accreditation  status  with  the  Council  on 
Chiropractic  Education  or  a  college  teaching  chiropractic 
that,  in  the  Board's  opinion,  meets  the  equivalent  standards 
established  by  the  Council  on  Chiropractic  Education, 
requiring  an  attendance  of  not  less  than  four  academic  years, 
and    supplying    such    facilities    for    clinical    and    scientific 

.  , "    instruction,    as    shall    meet    the    approval    of    the    Board. 

Provided,    however,    no    license    shall    be    issued    until    an 

applicant  furnishes  a  diploma  or  proof  of  graduation,  from 

an  accredited  chiropractic  college,  that  meets  the  approval  of 

the  Board. 

The  examination  shall   include^  but  not  be  limited  to_,  the  following 

studies:        Neurology,     chemistry,     pathology,     anatomy,     histology, 

physiology.      embryology,      dermatology.      diagnosis.      microscopy, 

gynecology,  hygiene,  eye,  ear.  nose  and  throat,  orthopody,  diagnostic 

radiology,     jurisprudence,     palpation,     nerve     tracing,     chiropractic 

philosophy,  theory,  teaching  and  practice  of  chiropractic." 

Sec.  3.     G.S.  90-143  reads  as  rewritten: 
"§    90-143.       Definitions    of  chiropractic:    examinations:    educational 
requirements. 

(a)  'Chiropractic'  is  herein  defined  to  be  the  science  of  adjusting 
the  cause  of  disease  by  realigning  the  spine,  releasing  pressure  on 
nerves  radiating  from  the  spine  to  all  parts  of  the  body,  and  allowing 
the  nerves  to  carry  their  full  quota  of  health  current  (nerve  energy) 
from  the  brain  to  all  parts  of  the  body. 

(b)  It  shall  be  the  duty  of  the  North  Carolina  State  Board  of 
Chiropractic  Examiners  (hereinafter  referred  to  as  'Board')  to  examine 
for  license  to  practice  chiropractic  every  applicant  who  complies  with 
the  following  provisions: 

(1)  He  shall,  before  he  is  admitted  to  examination,  furnish 
Furnishes  proof  of  good  moral  characterj 

(2)  and   satisfy   Satisfies   the   Board   that  -b^  the  applicant  has 
;»               completed  two  years  of  prechiropractic  college  education  and 

received — credits — io^ — a — minimum — of   60 — semester — hours. 
, ■       ..     received  a  baccalaureate  degree  from  a  college  or  university 
accredited  by  a  regional  accreditation  body  recognized  by  the 
United  States  Department  of  Education:  and 
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(3)    He  shall  Satisfies  the  Board  that  the  applicant  can,  within  60 

days  of  the  date  of  examination  exhibit  a  diploma  or  furnish 

proof  of  graduation  from  a  chiropractic  college  accredited  by 

.:,      the  Council  on  Chiropractic  Education  or  holding  recognized 

.? "         candidate    for    accreditation    status    with    the    Council    on 

f        Chiropractic   Education    or   a   college   teaching   chiropractic 

-.     '       that,  in  the  Board's  opinion,  meets  the  equivalent  standards 

s.       established    by    the    Council    on    Chiropractic    Education, 

•     :       requiring  an  attendance  of  not  less  than  four  academic  years, 

-   '  '     and    supplying    such    facilities    for    clinical    and    scientific 

'<        ■      instruction,    as    shall    meet    the    approval    of    the    Board. 

'  Provided,    however,    no    license    shall    be    issued    until    an 

applicant  furnishes  a  diploma  or  proof  of  graduation,  from 

'       an  accredited  chiropractic  college,  that  meets  the  approval  of 

the  Board. 

The  examination  shall  include_,  but  not  be  limited  to.  the  following 

studies:      neurology,      chemistry,      pathology,     anatomy,      histology, 

physiology,      embryology,      dermatology.      diagnosis.      microscopy, 

gynecology,  hygiene,  eye,  ear.  nose  and  throat,  orthopody,  diagnostic 

radiology,     jurisprudence,     palpation,     nerve     tracing,     chiropractic 

philosophy,  theory,  teaching  and  practice  of  chiropractic." 

Sec.  4.  This  act  is  effective  upon  ratification.  Section  2  of  this 
act  shall  expire  on  July  1,  1993.  Section  3  of  this  act  shall  become 
effective  July  1.  1993. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  76  CHAPTER  556 

AN  ACT  TO  ESTABLISH  THE  MEMBERSHIP  AND  REVIEW 
AUTHORITY  OF  THE  NURSING  HOME/REST  HOME 
PENALTY  REVIEW  COMMITTEE. 

The  General  Assembly  of  North  Carolina  enacts:  ;   .;  -. 

Section  1.  G.S.  131D-34(h)  reads  as  rewritten: 
"(h)  The  Secretary  shall  establish  a  penalty  review  committee  within 
the  Department.  Department,  which  shall  review  administrative 
penalties  assessed  pursuant  to  this  section  and  pursuant  to  G.S.  131E- 
129.  The  Penalty  Review  Committee  shall  not  review  penalty 
recommendations  agreed  to  by  the  Department  and  the  long-term  care 
facility  for  Type  B  violations  except  those  violations  that  have  been 
previously  cited  against  the  long-term  care  facility  during  the  previous 
12  months  or  within  the  time  period  of  the  previous  licensure 
inspection,   whichever  time   period    is    longer.      The   Secretary   shall 
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ensure  that  the  Nursing  Home/Rest  Home  Penalty  Review  Committee 
established  by  this  subsection  is  comprised  of  nine  members.  At  least 
one  member  shall  be  appointed  from  each  of  the  following  categories: 

(1)  A  licensed  pharmacist; 

(2)  A  registered  nurse  experienced  in  long-term  care; 

(3)  A  representative  of  a  nursing  home; 

(4)  A  representative  of  a  domiciliary  home;  and 

(5)  A  public  member. 

Neither  the  pharmacist,  nurse,  nor  public  member  appointed  under 
this  subsection  nor  any  member  of  their  immediate  families  shall  be 
employed  by  or  own  any  interest  in  a  nursing  home  or  domiciliary 
home. 

Each  member  of  the  Committee  shall  serve  a  term  of  ^A^o  years. 
The  initial  terms  of  the  members  shall  commence  on  the  30th  day 
following  ratification  of  this  act.  The  Secretary  shall  fill  all  vacancies. 
Unexcused  absences  from  three  consecutive  meetings  constitute 
resignation  from  the  Committee." 

Sec.  2.  G.S.  131E-I29  is  amended  by  adding  a  new  subsection 
to  read  as  follows: 

"(g)  The  penalty  review  committee  established  pursuant  to  G.S. 
131D-34(h)  shall  review  administrative  penalties  assessed  pursuant  to 
this  section,  provided,  however,  that  the  Penalty  Review  Committee 
shall  not  review  penalty  recommendations  agreed  to  by  the  Department 
and  the  long-term  care  facility  for  Type  B  violations  except  those 
violations  that  have  been  previously  cited  against  the  long-term  care 
facility  during  the  previous  12  months,  or  within  the  time  period  of 
the  previous  licensure  inspection,  whichever  time  period  is  longer." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  272  CHAPTER  557 

AN  ACT  TO  CREATE  A  TAX  AMNESTY  PROGRAM  AND 
IMPROVE  STATE  TAX  ENFORCEMENT  AND  COMPLIANCE 
TO  ASSURE  FAIRNESS  IN  THE  COLLECTION  OF  TAXES 
FROM  ALL  TAXPAYERS. 

Whereas,  over  ninety-five  percent  (95%)  of  State  taxes  are 
collected  under  our  voluntary  compliance  system;  and 

Whereas,  uncollected  taxes  are  needed  to  fund  improvements  in 
the  quality  of  education  demanded  by  citizens  and  the  business 
community;  and 
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Whereas,  recent  federal  legislative  and  judicial  mandates  will 
impose  a  major  burden  on  the  current  tax  structure;  and 

Whereas,  uncollected  taxes  undermine  the  fairness  of  the  overall 
tax  system;  and 

Whereas,  the  State's  voluntary  tax  compliance  system  can  be 
enhanced  by  a  modernization  package  that  includes  a  tax  amnesty 
program,  increased  penalties  for  tax  evasion,  and  additional 
enforcement  and  compliance  resources;  Now.  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 
Part  I:    Amnesty  Program 

Section  1.  This  act  shall  be  known  as  the  "Fair  Share  Tax  Act 
of  1989." 

Sec.  2.  Amnesty  program  established;  scope.  The  Department 
of  Revenue  shall  administer  a  tax  amnesty  program  to  be  conducted 
during  the  period  September  1,  1989,  through  December  1,  1989. 
During  the  tax  amnesty  period,  the  Department  of  Revenue  may  not 
initiate  a  criminal  prosecution  for  failure  to  report  or  pay  taxes  within 
the  scope  of  the  Program  and  shall  waive  all  penalties  assessed  for 
such  failure  when  the  taxes,  plus  any  interest  due,  are  paid  in  full. 

The  taxes  within  the  scope  of  the  tax  amnesty  program  are: 

(1)  Inheritance  taxes  levied  under  Article  1  of  Chapter  105  of 
the  General  Statutes; 

(2)  License  taxes  levied  under  Articles  2.  2A.  2B,  and  2C  of 
Chapter  105  of  the  General  Statutes; 

■:        (3)    Franchise  taxes  levied  under  Article  3  of  Chapter  105  of  the 
General  Statutes; 

(4)  Income  taxes  levied  under  Articles  4.  4A.  4B,  and  4C  of 
Chapter  105  of  the  General  Statutes; 

(5)  Sales  and  use  taxes  levied  under  Articles  5,  39,  40,  41,  and 
42  of  Chapter  105  of  the  General  Statutes,  and  under 
Chapter  1096  of  the  1967  Session  Laws; 

(6)  Gift  taxes  levied  under  Article  6  of  Chapter  105  of  the 
General  Statutes; 

(7)  Intangibles  taxes  levied  under  Article  7  of  Chapter  105  of 
the  General  Statutes; 

(8)  Motor  fuels  taxes  levied  under  Articles  36,  36A,  and  36B  of 
Chapter  105  of  the  General  Statutes;  and 

(9)  Inspection  taxes  levied  under  Article  3  of  Chapter  119  of  the 
General  Statutes. 

The  program  applies  to  inheritance  tax  liabilities  due  for  the 
estates  of  decedents  dying  prior  to  December  1.  1988;  license  tax 
liabilities  for  taxable  periods  ending  on  or  before  June  30.  1988;  gift 
tax  liabilities  due  and  remaining  unpaid  after  December  31.    1987; 
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individual  income  withholding  tax  liabilities,  sales  and  use  tax 
liabilities,  motor  fuels  tax  liabilities,  and  inspection  tax  liabilities  for 
taxable  periods  ending  on  or  before  December  31.  1988;  income  tax 
liabilities  and  intangibles  tax  liabilities  for  taxable  periods  ending  on  or 
before  December  31.  1987:  and  franchise  tax  liabilities  for  taxable 
periods  beginning  on  or  before  January  1.  1988.  The  program  does 
not  apply  to  any  matter  that  is  the  subject  of  a  pending  court 
proceeding. 

Sec.  3.  Effect  of  payment  under  program.  A  taxpayer  who  pays 
unreported,  underreported.  or  assessed  but  unpaid  taxes  as  part  of  the 
program  is  not  subject  to  criminal  prosecution  for  not  reporting, 
underreporting,  or  not  paying  the  taxes,  but  must  pay  the  interest  due 
on  the  taxes  at  the  rate  established  under  G.S.  105-241.1(1).  An 
attorney,  accountant,  paid  preparer  of  a  tax  return,  or  other  person 
who  would  otheru'ise  be  subject  to  criminal  prosecution  under  G.S. 
]05-236(9a)  for  his  actions  concerning  returns  prepared  for 
unreported  or  underreported  taxes  paid  pursuant  to  the  amnesty 
program  is  not  subject  to  criminal  prosecution  under  that  subdivision 
on  the  basis  of  those  actions. 

Sec.  4.  Requirements  for  participation.  To  be  eligible  to 
participate  in  the  program,  a  taxpayer  shall: 

(1)  File  an  application  to  participate  before  the  end  of  the 
amnesty  period: 

(2)  File  a  return  for  all  reporting  periods  for  which  the  taxpayer 
has  not  previously  filed  a  return  but  was  required  to  file  a 
return; 

(3)  File  an  amended  tax  return  for  all  reporting  periods  for 
which  the  taxpayer  underreported  tax  liability;  and 

(4)  Pay  the  taxpayer's  previously  assessed  taxes  or  unreported  or 
underreported  taxes  for  all  reporting  periods  in  full  plus  any 
interest  due  on  the  taxes  by  December  1.  1989. 

Sec.  5.  Administration.  The  Secretary  of  Revenue  shall  issue 
forms  and  instructions  to  implement  the  amnesty  program  and  shall 
publicize  the  tax  amnesty  period  to  maximize  public  awareness  of  and 
participation  in  the  program. 

Sec.  6.  Funds.  To  pay  for  the  amnesty  program  provided  in 
Part  I  of  this  act.  the  Secretary  of  Revenue  may  draw  up  to  one 
million  one  hundred  thousand  dollars  ($1,100,000)  from  collections 
received  by  the  Department  during  July  1989  under  Division  II  of 
Article  4  of  Chapter  105  of  the  General  Statutes.  .< 
Part  II:    Increased  Penalties 

Sec.  7.     G.S.  105-236(7)  reads  as  rewritten: 
"(7)  Attempt  to  Evade  or  Defeat  Tax.  --  Any  person  who  \^ilIfully 
attempts,  or  any  person  who  aids  or  abets  any  person  to  attempt  in  any 
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manner  to  evade  or  defeat  any  tax  imposed  by  this  Subchapter  of  the 
General  Statutes,  or  the  payment  thereof,  shall,  in  addition  to  other 
penalties  provided  by  law.  be  guilty  of  a  misdemeanor.  Class  I  felony 
punishable  by  imprisonment  up  to  five  years,  a  fine  up  to  twenty-five 
thousand  dollars  ($25,000),  or  both." 

Sec.  8.  G.S.  105-236(8)  reads  as  rewritten: 
"(8)  Willful  Failure  to  Collect,  Withhold,  or  Pay  Over  Tax.  -  Any 
person  required  under  this  Subchapter  to  collect,  withhold,  account 
for,  and  pay  over  any  tax  imposed  by  this  Subchapter  who  willfully 
fails  to  collect  or  truthfully  account  for  and  pay  over  such  tax  shall,  in 
addition  to  other  penalties  provided  by  law.  be  guilty  of  a 
misdemeanor  and  shall  be  punished  by  a  fine  not  to  exceed  one 
thousand  dollars  ($1.000).  or  by  imprisonment  not  to  exceed  t\vo 
years, — ©f — by  both — &uGh — fine  and — imprisonment,  misdemeanor. 
Notwithstanding  any  other  provision  of  law,  no  prosecution  for  a 
violation  brought  under  this  subdivision  shall  be  barred  before  the 
expiration  cif  three  years  after  the  date  of  the  violation." 

Sec.  9.  G.S.  105-236(9)  reads  as  rewritten: 
"(9)  Willful  Failure  to  File  Return.  Supply  Information,  or  Pay 
Tax.  -  Any  person  required  under  this  Subchapter  to  pay  any  tax,  to 
make  a  return,  to  keep  any  records,  or  to  supply  any  information, 
who  willfully  fails  to  pay  such  tax,  make  such  return,  keep  such 
records,  or  supply  such  information,  at  the  time  or  times  required  by 
law,  or  regulations  issued  pursuant  thereto,  shall,  in  addition  to  other 
penalties  provided  by  law.  be  guilty  of  a  misdemeanor. 
Notwithstanding  any  other  provision  of  law,  no  prosecution  for  a 
violation  brought  under  this  subdivision  shall  be  barred  before  the 
expiration  of  three  years  after  the  date  of  the  violation." 

Sec.  10.  G.S.  105-236(9a)  reads  as  rewritten: 
"(9a)  Aid  or  Assistance.  ~  Any  person,  pursuant  to  or  in 
connection  with  the  revenue  laws,  who  willfully  aids,  assists  in, 
procures,  counsels,  or  advises  the  preparation,  presentation,  or  filing 
of  a  return,  affidavit,  claim,  or  any  other  document  that  he  knows  is 
fraudulent  or  false  as  to  any  material  matter,  whether  or  not  the  falsity 
or  fraud  is  with  the  knowledge  or  consent  of  the  person  authorized  or 
required  to  present  or  file  the  return,  affidavit,  claim,  or  other 
document,  shall  be  guilty  of  a  misdemeanor.  Class  J  felony  punishable 
by  imprisonment  up  to  three  years,  a  fine  up  to  ten  thousand  dollars 
($10,000),  or  both." 

Part  III:    Enforcement/Compliance  Funds  :     'vi/^ 

Sec.  11.     (a)    There  is  appropriated:  ' 

(1)  From  the  Highway  Fund  to  the  Department  of  Revenue  the 
sum  of  $1  17.950  for  the  1989-90  fiscal  vear  and  the  sum  of 
$149,690  for  the  1990-91  fiscal  year:  and 
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(2)    From  the  General  Fund  to  the  Department  of  Revenue  the 
sum  of  $4,953,192  for  the  1989-90  fiscal  year  and  the  sum 
of  $4,765,218  for  the  1990-91  fiscal  year 
for  additional  tax  enforcement  personnel,  support  personnel,  and  other 
costs  resulting  from  the  additional  tax  enforcement  personnel. 

(b)  Notwithstanding  any  other  provision  of  this  section,  this 
section  does  not  appropriate  any  funds  and  no  funds  may  be  expended 
under  this  section. 

Part  IV:    Effective  Dates 

Sec.  12.  Section  11  of  this  act  shall  become  effective  July  1, 
1989;  Sections  7  through  10  shall  become  effective  December  2, 
1989,  and  shall  apply  to  violations  occurring  on  or  after  that  date;  the 
remainder  of  this  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  273  CHAPTER  558 


AN  ACT  TO  REQUIRE  ALL  SCHOOL  BUS  DRIVERS  AND  ALL 
DRIVERS  OF  SCHOOL  ACTIVITY  BUSES  BE  AT  LEAST 
EIGHTEEN  YEARS  OF  AGE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  20-2 1 8(a)  reads  as  rewritten: 

"(a)  No  person  shall  drive  or  operate  a  school  bus  over  the  public 
roads  of  North  Carolina  while  the  same  is  occupied  by  children  unless 
said  person  shall  be  fully  trained  in  the  operation  of  motor  vehicles, 
and  shall  furnish  to  the  superintendent  of  the  schools  of  the  county  in 
which  said  bus  shall  be  operated  a  certificate  from  any  representative 
duly  designated  by  the  Commissioner  of  Motor  Vehicles,  and  the  chief 
mechanic  in  charge  of  school  buses  in  said  county  showing  that  he 
has  been  examined  by  a  representative  duly  designated  by  the 
Commissioner  of  Motor  Vehicles,  and  said  chief  mechanic  in  charge 
of  school  buses  in  said  county  and  that  he  is  a  fit  and  competent 
person  to  operate  or  drive  a  school  bus  over  the  public  roads  of  the 
State.  Notwithstanding  the  provisions  of  G.S.  20-7(a)(3),  the  driver  of 
a  school  bus  must  be  at  least  44  \%  years  of  age  and  hold  a  driver's 
license  of  Class  'A'.  'B\  or  C  and  a  school  bus  driver's  certificate, 
and  the  driver  of  a  school  activity  bus  must  be  at  least  age  1 8  and  hold 
a  driver's  license  of  Class  'C"  and  a  school  bus  driver's  certificate  or 
a  driver's  license  of  Class  'A'  or  Class  'B'." 

Sec.  2.     G.S.  ll5C-245(a)  reads  as  rewritten: 

"(a)  Each  local  board,  which  elects  to  operate  a  school  bus 
transportation   system,    shall   employ   the   necessary  drivers   for   such 

1401 


CHAPTER  559  Session  Laws  -  1989 

school  buses.  The  drivers  shall  have  all  qualifications  prescribed  by 
the  regulations  of  the  State  Board  of  Education  herein  provided  for 
and  must  be  at  least  -W-  J_8  years  old  and  have  at  least  six  months 
driving  experience  as  a  licensed  operator  of  a  motor  vehicle  before 
employment  as  a  regular  or  substitute  driver,  but  the  selection  and 
employment  of  each  driver  shall  be  made  by  the  local  board  of 
education,  and  the  driver  shall  be  the  employee  of  such  local  school 
administrative  unit.  Each  local  board  of  education  shall  assign  the  bus 
drivers  employed  by  it  to  the  respective  schools  within  the  jurisdiction 
of  such  board,  and  the  principal  of  each  such  school  shall  assign  the 
drivers  to  the  school  buses  to  be  driven  by  them.  No  school  bus  shall 
at  any  time  be  driven  or  operated  by  any  person  other  than  the  bus 
driver  assigned  by  such  principal  to  such  bus  except  by  the  express 
direction  of  such  principal  or  in  accordance  with  rules  and  regulations 
of  the  appropriate  local  board  of  education."  .    _ 

Sec.  3.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  302  CHAPTER  559  i, 

AN  ACT  TO  ALLOW  COUNTY  FIRE  PROTECTION  SERVICE 
DISTRICTS  WITH  A  FIFTEEN  CENT  RATE  LIMITATION  TO 
ALSO  PROVIDE  AMBULANCE  AND  RESCUE  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts:  '         >'    :     ■ '' 

Section  1.      G.S.  153A-309  reads  as  rewritten:        •  ;  'r^*.^ 

"  §  153A-309.    EMS  services  in  pre  protection  districts. 

(a)  If  a  service  district  is  established  under  this  Article  for  fire 
protection  purposes  under  G.S.  153A-301(2),  (including  a  district 
established  with  a  rate  limitation  under  G.S.  153A-3Q9.2).  and  it  was 
not  also  established  under  this  Article  for  ambulance  and  rescue 
purposes  under  G.S.  153A-301(7),  the  board  of  county  commissioners 
may,  by  resolution,  permit  the  service  district  to  provide  emergency 
medical,  rescue,  and/or  ambulance  services,  and  may  levy  property 
taxes  for  such  purposes  under  G.S.  153A-307,  but  if  the  district  was 
established  under  G.S.  153A-309.2,  the  rate  limitation  established 
under  that  section  shall  continue  to  apply. 

(b)  The  resolution  expanding  the  purposes  of  the  district  under  this 
section  shall  take  effect  at  the  beginning  of  a  fiscal  year  commencing 
after  its  passage." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 
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H.B.  320  CHAPTER  560 

AN  ACT  TO  PROVIDE  FOR  THE  IMPLEMENTATION  OF 
PROGRAMS  TO  ADDRESS  THE  NURSING  SHORTAGE  IN 
THE  STATE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  (a)  Rural,  long-term  care,  and  critical  care  nursing 
shortages.  The  Board  of  Governors  of  The  University  of  North 
Carolina,  and  the  State  Board  of  Community  Colleges,  shall  direct 
their  respective  schools  of  nursing  to  develop  clinical  training  sites  in 
various  settings.  The  nursing  schools  shall  work  with  various  health 
care  provider  groups  in  developing  the  training  sites. 

(b)  The  schools  of  nursing  at  The  University  of  North  Carolina 
and  its  constituent  institutions  shall  attempt  to  locate  summer 
externships  for  nursing  students  in  rural  and  other  nursing  shortage 
areas  of  the  State.  The  Area  Health  Education  Centers  of  The 
University  of  North  Carolina  shall  assist  in  setting  up  regional 
meetings  with  nursing  schools,  hospitals,  nursing  homes  and  other 
health  care  providers  to  discuss  the  availability  of  students  and  the 
opportunities  for  summer  employment  in  rural  and  other  nursing 
shortage  areas. 

(c)  The  Area  Health  Education  Centers  of  The  University  of 
North  Carolina  shall  provide  information  and  training  to  hospitals  and 
other  employers  about  programs  which  help  retain  new  nursing 
graduates. 

Sec.  2.  Certified  Registered  Nurse  Anesthetist  (CRNA).  The 
Board  of  Governors  of  The  University  of  North  Carolina  shall  explore 
the  need  and  feasibility  of  establishing  a  Master  of  Science  in 
Nursing(MSN)/CRNA  program  in  eastern  North  Carolina.  The 
Board  of  Governors  of  The  University  of  North  Carolina  shall  review 
the  potential  and  need  for  expansion  of  existing  MSN/CRNA 
programs.  The  Board  of  Governors  shall  report  its  findings  to  the 
Commission  on  Nursing  by  March  1.  1990. 

Sec.  3.  Health  Occupations  in  Public  Schools,  (a)  The 
Department  of  Public  Education  shall  develop  a  second,  more  rigorous 
academic  health  occupations  track  for  students  planning  to  pursue  a 
college  degree  in  health  occupations.  The  Department  of  Public 
Education  shall  report  on  its  progress  in  developing  the  second  health 
occupations  track  to  the  General  Assembly  and  to  the  Legislative 
Commission  on  Nursing  by  November  1 .  1989. 

(b)  The  Department  of  Public  Education  and  the  Board  of 
Governors  of  The  University'  of  North  Carolina  shall  work 
collaboratively  to  determine  if  current  health  occupations  courses  in 
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the  secondary  schools  can  be  altered  to  meet  the  criteria  for 
acceptance  under  The  University  of  North  Carolina's  minimum 
entrance  requirements. 

(c)  The  Department  of  Public  Education  and  the  Area  Health 
Education  Centers  of  The  University  of  North  Carolina  shall  jointly 
plan  summer  programs  in  health  careers  for  rising  ninth,  tenth,  and 
eleventh  grade  students  to  provide  exposure  to  health  careers,  to 
provide  part-time  employment  in  health  care  facilities  for  students,  and 
to  offer  further  academic  instruction  and  credit  in  science  and  math. 
The  programs  may  be  targeted  to  particular  regions  of  the  State,  and 
may  be  designed  to  use  such  resources  as  the  vocational  education 
teachers,  the  experiences  of  The  University  of  North  Carolina  Math- 
Science  Education  Network's  Pre-College  Program,  and  The  North 
Carolina  School  of  Science  and  Mathematics.  These  plans,  with  cost 
estimates,  shall  be  reported  back  to  the  General  Assembly  and  to  the 
Legislative  Commission  on  Nursing  by  November  I.  1989. 

(d)  The  Area  Health  Education  Centers  of  The  University  of 
North  Carolina  shall  collaborate  with  the  Department  of  Public 
Education  to  provide  informative  materials  and  training  in  health 
careers  (including  nursing)  for  middle-school  career  exploration 
teachers,  with  the  purpose  of  increasing  the  exposure  of  students  to 
health  careers. 

(e)  The  General  Assembly  encourages  the  Area  Health  Education 
Centers  of  The  University  of  North  Carolina  to  work  with  schools  of 
nursing  to  ensure  that  high  school  guidance  counselors  receive  health 
occupation  marketing  materials  and  information. 

Sec.  4.  Nursing  programs;  curricula  and  faculty,  (a)  Nursing 
programs  in  community  colleges  shall  be  funded  at  a  level  above  the 
normal  per  student  curriculum  funding.  The  ratio  of  the  funding 
shall  be  determined  by  legislative  appropriation.  The  Board  of 
Governors  of  The  University  of  North  Carolina  shall  ensure  that 
adequate  resources  are  available  for  expansion  of  nursing  programs. 

(b)  The  Board  of  Governors  of  The  University  of  North  Carolina, 
and  the  State  Board  of  Community  Colleges,  shall  take  action  to 
ensure  that  salaries  of  nursing  instructors  employed  by  the  community 
colleges  and  The  University  of  North  Carolina  nursing  instructors  are 
adequate  to  compete  in  the  current  nursing  employment  market  and  to 
attract  additional  instructors  to  meet  program  expansion  needs. 

Sec.  5.  Outreach  and  recruiting.  (a)  The  North  Carolina 
Foundation  for  Nursing.  Inc..  shall  develop  a  comprehensive,  generic 
professional  media  campaign  on  nursing  as  a  profession.  The 
Foundation  may  contract  for  various  services  and  shall  coordinate  the 
campaign  with  similar   local   and   national  efforts.      The  Foundation 


1404 


Session  Laws  -  1989  CHAPTER  560 

shall   consult  with   the  Legislative  Commission   on   Nursing  prior  to 
executing  contracts  which  would  expend  State  funds. 

(b)  The  State  Board  of  Community  Colleges  and  the  Board  of 
Governors  of  The  University  of  North  Carolina  shall  direct  their 
respective  schools  of  nursing  to  develop  new  ideas  to  attract  students 
from  a  variety  of  population  groups. 

(c)  The  Area  Health  Education  Centers  of  The  University  of 
North  Carolina  shall  expand  their  pilot  nursing  recruitment  programs 
across  the  State  to  include  such  efforts  as  the  establishment  of 
speakers  bureaus  and  self-study  refresher  courses,  the  exploration  of 
career  choices  among  high  school  students,  and  the  development  of 
recruitment  materials  in  collaboration  with  nursing  schools  in  the 
State. 

(d)  The  State  Board  of  Community  Colleges  and  the  Board  of 
Governors  of  The  University  of  North  Carolina  shall  direct  their 
respective  schools  of  nursing  to  review  their  curriculum  structure  and 
schedule  to  ensure  flexibility  and  accessibility  for  non-traditional 
students.  The  State  Board  shall  report  its  findings  and  actions  to  the 
Legislative  Commission  on  Nursing  by  March  I,  1990. 

(e)  The  Board  of  Governors  of  The  University  of  North  Carolina 
shall  direct  The  University  of  North  Carolina  schools  of  nursing  to 
consider  targeted  recruitment  efforts  aimed  at  non-nursing  community 
college  students  and  at  non-traditional  students.  Nursing  curricula 
should  be  examined  to  see  if  restructuring  is  needed  to  allow  targeted 
students  to  complete  the  nursing  curriculum  in  two  years.  The  Board 
of  Governors  shall  report  the  results  of  these  efforts  to  the  General 
Assembly  and  the  Legislative  Commission  on  Nursing  by  November 
1.  1989. 

(f)  The  Department  of  Community  Colleges,  the  Board  of 
Governors  of  The  University  of  North  Carolina,  the  Area  Health 
Education  Centers  of  The  University  of  North  Carolina,  and  the  North 
Carolina  Board  of  Nursing  shall  develop  and  implement  a  plan  to 
ensure  that  refresher  courses  in  nursing  are  available  statewide  and  on 
a  more  frequent  basis.  The  plan  shall  be  reported  to  the  Legislative 
Commission  on  Nursing  by  December  1.  1989. 

Sec.  6.  The  Work  Environment  for  Nurses.  (a)  The  State 
encourages  employers  to  implement  innovative  pilot  programs  to  retain 
nurses  in  patient  care. 

(b)  The  Area  Health  Education  Centers  of  The  University  of 
North  Carolina  shall  continue  and  shall  expand  their  pilot  efforts  to 
retain  nursing  professionals.  These  efforts  shall  include  the  following: 
education  efforts  for  various  groups  regarding  nursing  recruitment  and 
retention;  assistance  in  the  implementation  of  pilot  professional 
practice   models:    mini-fellowships   for   hospital    nursing   managers   to 
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visit  sites  of  new  nursing  practice  models;  initiatives  in  nursing 
management  and  leadership  and  certification  review  courses; 
developing  summer  internships  for  senior  nursing  students  to  reduce 
"reality  shock"  and  to  increase  mastery  of  clinical  skills;  and 
continued  research  on  the  retention  of  nurses. 

(c)  The  State  of  North  Carolina  shall  strive  to  be  a  model 
employer  with  respect  to  State  nursing  positions.  State  institutions 
which  employ  nurses  may  participate  in  the  efforts  of  Area  Health 
Education  Centers,  and  may  make  experimental  efforts  aimed  at 
increasing  the  retention  of  nurses  in  the  nursing  profession.  The 
Department  of  Human  Resources,  the  Department  of  Correction,  and 
the  North  Carolina  Memorial  Hospital  shall  each  report  to  the  General 
Assembly  and  to  the  Legislative  Commission  on  Nursing  on  their 
efforts,  and  shall  indicate  any  additional  authority  needed  to  carry  out 
retention  efforts.  Each  Department  shall  submit  its  report  by 
November  1.  1989. 

Sec.  7.  Retention  incentives  and  nursing  focus.  (a)  The 
Legislative  Commission  on  Nursing  shall  plan  for  the  establishment  of 
a  Center  for  Excellence  in  Nursing.  The  Commission  may  appoint  a 
separate  group  to  plan  for  this  Center. 

(b)  The  planning  group  for  the  Center  for  Excellence  in  Nursing 
shall  consider  the  need  for  a  focal  point  for  the  State's  efforts  to 
improve  the  nursing  profession  and  shall  make  recommendations  to 
the  Commission  on  the  organization,  structure,  duties,  and  costs 
involved  in  establishing  and  maintaining  the  Center. 

(c)  The  Area  Health  Education  Centers  of  The  University  of 
North  Carolina  shall  conduct  two  pilot  institute  programs  in  1989-90 
for  nurses  involved  in  direct  patient  care. 

Sec.  8.  Educational  mobility  for  nurses,  (a)  The  Department  of 
Community  Colleges  and  the  baccalaureate  schools  of  nursing  shall 
expand  their  efforts  to  improve  the  transferability  of  course  credits  for 
the  associate's  degree  in  nursing  to  baccalaureate  nursing  programs, 
where  feasible.  The  Board  of  Governors  of  The  University  of  North 
Carolina,  and  the  Department  of  Community  Colleges  shall  develop 
and  report  on  a  plan  based  on  the  results  of  these  efforts  to  the 
Legislative  Commission  on  Nursing  by  November  1,  1989. 

(b)  Hospital-based  diploma  schools  of  nursing  are  encouraged  to 
work  with  the  schools  offering  associate  and  baccalaureate  degrees  in 
nursing  in  their  service  areas  in  order  to  structure  diploma-school 
course  offerings  so  that  more  of  these  courses  meet  the  criteria  for 
academic  credit  at  the  associate  and  baccalaureate  degree  levels.  The 
schools  are  requested  to  report  the  results  of  these  efforts  to  the 
General  Assembly  and  the  Legislative  Commission  on  Nursing  by 
November  1,  1989.  .     -iv^    ..   .  ^  >:  .         .  .;  ^ 
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(c)  The  State  Board  of  Community  Colleges  shall  expand  its 
efforts  where  feasible  to  offer  associate  degree  in  nursing  programs  on 
employment  sites,  including  State  institutions,  for  Licensed  Practical 
Nurses.  The  State  Board  shall  report  its  efforts,  plans,  and  results  to 
the  Legislative  Commission  on  Nursing  by  March  I.  1990. 

(d)  Schools  of  nursing  of  The  University  of  North  Carolina  shall 
examine  efforts  made  on  various  campuses  such  as  UNC-Charlotte  to 
provide  on-campus  Bachelor  of  Science  in  Nursing  (BSN)  programs 
structured  for  working  registered  nurses.  These  schools  shall  make 
every  effort  to  provide  similar  opportunities  in  their  regions.  The 
Board  of  Governors  of  The  University  of  North  Carolina  shall  report 
on  these  efforts  to  the  General  Assembly  and  the  Legislative 
Commission  on  Nursing  by  November  1.  1989. 

(e)  Area  Health  Education  Centers  of  The  University  of  North 
Carolina  shall  continue  and  shall  expand  their  off-campus 
baccalaureate  and  masters  degree  programs.  The  Area  Health 
Education  Centers  shall  continue  to  contract  for  these  programs  to 
provide  flexibility  to  meet  changing  geographic  demands  and  to  serve 
unserved  areas  of  the  State. 

Sec.  9.  Public  Health  Nurses,  (a)  Vacancies  in  public  health 
agencies  significantly  impact  the  State's  implementation  of  various 
health  programs;  therefore,  the  State  urges  counties  to  keep  salaries 
for  public  health  nurses  competitive  with  the  salary  levels  of  other 
nurses. 

(b)  The  State  recommends  that  the  North  Carolina  Hospital 
Association  and  the  North  Carolina  Health  Care  Facilities  Association 
study  annuities  or  other  retirement  benefit  options  which  might  be 
offered  jointly  to  nurses  and  other  allied  health  workers. 

(c)  The  Office  of  State  Personnel  shall  study  the  need  for  flexible 
fringe  benefit  options  for  the  State's  nurse  employees,  including  such 
options  as  on-site  day  care.  The  Office  of  State  Personnel  shall  report 
its  findings  and  recommendations  to  the  Legislative  Commission  on 
Nursing  by  March  1,  1990. 

Sec.  10.  Nursing  Profession  Salaries,  (a)  State  institutions  are 
encouraged  to  experiment  with  professional  practice  models  for 
nursing. 

(b)  The  Office  of  State  Personnel  shall  review  State  nursing 
clinical  pay  scales  and  report  its  findings  to  the  General  Assembly  and 
the  Legislative  Commission  on  Nursing  by  November  1.  1989. 

(c)  The  Office  of  State  Personnel  shall  monitor  nursing  salaries 
over  time  and  report  its  findings  to  the  Legislative  Commission  on 
Nursing  and  the  Joint  Legislative  Commission  on  Governmental 
Operations.  The  State  urges  private  sector  employers  of  nurses  to 
address  the  wage  compression  problem  in  nursing  salaries. 
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Sec.  11.  Incentive  Pay.  The  Area  Health  Education  Centers 
shall  provide  information  and  training  to  nurse  employers  regarding 
entrepreneurial  approaches  and  other  incentives  which  establish  pay 
arrangements  which  are  creative  and  give  more  dollars  to  those 
employees  who  produce  more  or  who  work  more  efficiently.  These 
efforts  may  be  incorporated  into  current  efforts  to  stimulate 
professional  practice  models. 

Sec.  12.  Productivity.  The  Area  Health  Education  Centers  of 
The  University  of  North  Carolina  shall  develop  programs  for 
institutional  managers  and  directors  to  further  educate  them  on 
nursing  needs  and  roles.  These  programs  shall  include  training  and 
consultation  on  methods  to  achieve  the  proper  mix  of  nursing  staff  and 
support  staff,  on  how  computerization  can  effectively  reduce 
paperwork  and  increase  nursing  care  time  in  hospital  settings,  and  on 
other  productivity  tools. 

Sec.  13.  Continuing  Education.  The  Legislative  Commission 
on  Nursing  shall  study  the  need,  potential  cost,  and  alternatives  to 
changing  the  State's  Medicaid  program  to  reimburse  hospitals, 
nursing  homes,  and  home  health  agencies  for  tuition  and  education 
expenses  for  health  care  employees  at  amounts  above  the  current 
Medicaid  rates,  with  a  maximum  add-on  per  institution  or  per 
employee. 

Sec.  14.  Career  advancement.  The  State  encourages  the 
integration  of  career  ladders  with  educational  advancement  and  salary 
levels  for  nurses. 

Sec.  15.  Legislative  Commission  on  Nursing.  (a)  There  is 
established  the  Legislative  Commission  on  Nursing.  The  membership 
of  the  Commission  shall  be  as  follows: 

(1)  Four  members  of  the  Senate  appointed  by  the  President  Pro 
Tempore  of  the  Senate; 

(2)  Four  members  of  the  House  of  Representatives  appointed  by 
the  Speaker  of  the  House  of  Representatives;  and 

(3)  Six  members  of  the  general  public;  three  appointed  by  the 
President  Pro  Tempore  of  the  Senate,  and  three  appointed  by 
the  Speaker  of  the  House  of  Representatives. 

(b)  The  Speaker  of  the  House  of  Representatives  and  the 
President  Pro  Tempore  of  the  Senate  shall  each  appoint  one  member 
as  cochairperson  of  the  Commission. 

(c)  Members  of  the  Commission  shall  receive  per  diem  and  travel 
allowances  in  accordance  with  G.S.  120-3.1  for  members  who  are 
legislators,  and  G.S.  138-5  for  members  who  are  not  legislators. 

(d)  The  Commission  is  charged  with  the  following  powers  and 
duties: 

(1)    To  study  issues  identified  in  and  funded  by  this  act;         .  ,.,.n. 
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(2)  To  monitor  the  progress  of  entities  that  receive  funding 
under  this  act.  and  to  receive  reports  required  of  entities  that 
receive  funding  under  this  act: 

(3)  To  make  recommendations,  including  cost  estimates,  to  the 
General  Assembly  aimed  at  impacting  the  nursing  shortage; 

(4)  To  monitor  other  issues  which  relate  to  the  nursing 
shortage,  including  the  status  of  activities  required  by 
Sections  2.  3.  4,  5.  and  6  of  Chapter  1049  of  the  1987 
Session  Laws. 

(e)  The  Commission  shall  report  its  findings  and 
recommendations  to  the  General  Assembly  by  April  1.  1991.  The 
Commission  shall  terminate  on  June  30,  1991. 

(0  The  Commission  may.  with  the  approval  of  the  Legislative 
Services  Commission,  meet  in  the  State  Legislative  Building  or  the 
Legislative  Office  Building.  The  Legislative  Commission  on  Nursing 
may  use  the  staff  of  the  General  Assembly  to  the  extent  authorized  by 
the  Legislative  Services  Commission.  Clerical  assistance  to  the 
Legislative  Commission  on  Nursing  shall  be  furnished  by  the  General 
Assembly.  The  Legislative  Commission  on  Nursing  may  enter  into 
contracts  for  staff  and  other  services,  if  necessary,  after  obtaining 
authorization  from  the  Legislative  Services  Commission. 

Sec.  16.  Nothing  in  this  act  obligates  the  General  Assembly  to 
appropriate  funds.  Sections  of  this  act  that  require  additional  funding 
are  not  effective  until  the  necessary  funds  are  appropriated. 

Sec.  17.  Chapter  90  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read:  ■ 

"ARTICLE  9D. 
"Need-Based  Nursing  Scholarships. 
"§  90-171.65.  Need-based  nursing  scholarships  fund. 

(a)  There  is  created  a  need-based  scholarship  loan  fund  for  nursing 
students.  Need-based  scholarship  loans  shall  be  available  for  study  in 
nursing  programs  offered  by  community  colleges  and  The  University 
of  North  Carolina,  and  by  private  colleges  which  offer  licensed 
practical  nursing  or  registered  nursing  programs.  Part-time  students 
and  nontraditional  students  who  have  post-secondary  degrees,  and 
registered  nurses  pursuing  a  baccalaureate  degree  in  nursing,  are 
eligible  to  receive  need-based  nursing  scholarship  loans. 

(b)  Need-based  nursing  scholarship  loan  funds  shall  be 
administered  by  the  State  Board  of  Community  Colleges,  the  Board  of 
Governors  of  The  University  of  North  Carolina,  and  the  State 
Education  Assistance  Authority.  The  State  Board  of  Community 
Colleges  and  the  Board  of  Governors  of  The  University  of  North 
Carolina  shall  allocate  the  scholarship  loan  funds  among  their 
respective  constituent  institutions  which   have  programs  of  education 
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leading  to  a  degree  in  nursing.  Distribution  shall  be  in  a  manner 
determined  by  the  appropriate  governing  body.  The  State  Education 
Assistance  Authority  shall  distribute  scholarship  loan  funds  to  private 
nonprofit  colleges  which  offer  nursing  degree  programs.  Distribution 
shall  be  in  a  manner  determined  by  the  Board  of  the  State  Education 
Assistance  Authority  after  consultation  with  the  North  Carolina 
Association  of  Independent  Colleges  and  Universities. 

(c)  The  State  Education  Assistance  Authority  shall  carry  out  the 
following  functions  in  implementing  the  need-based  nursing 
scholarship  loan  program: 

(1)  Promulgate  the  rules  and  regulations  necessary  to  implement 
the  scholarship  program; 

(2)  Disburse,  collect,  and  monitor  scholarship  loan  funds; 

(3)  Establish    the    terms    and    conditions    of  promissory    notes 
executed  by  loan  recipients; 

(4)  Approve  service  repayment  agreements;  and, 

(5)  Collect  cash  repayments  required  when  service  repayment  is 
not  completed. 

(d)  Each  institution  to  which  scholarship  loan  funds  are  allocated 
shall  publicize  the  availability  of.  shall  disseminate,  receive  and  review 
applications  for,  and  shall  select  the  recipients  of  scholarship  loans. 
Scholarship  loans  shall  be  made  only  to  prospective  and  enrolled 
nursing  students  under  the  terms  and  conditions  established  for  the 
need-based  nursing  scholarship  loan  program  by  the  State  Education 
Assistance  Authority." 

Sec.  18.     This  act  shall  become  effective  July  I.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989. 

H.B.  414  CHAPTER  561 

AN  ACT  TO  PROVIDE  A  MINIMUM  ANNUAL  ASSESSMENT 
FOR  BANK  BRANCHES  AND  LIMITED  SERVICE  FACILITIES 
AND  TO  AUTHORIZE  THE  COMMISSIONER  OF  BANKS  TO 
SET  FEES  FOR  OTHER  SERVICES. 

The  General  Assembly  of  North  Carolina  enacts:  ; '    •   .      v'.; 

Section  1.      G.S.  53-122  reads  as  rewritten: 
"  §  53-122.  Fees  for  examinations  and  other  services. 

For  the  purpose  of  paying  the  salaries  and  necessary  traveling 
expenses  of  the  Commissioner  of  Banks.  State  bank  examiners, 
assistant  State  bank  examiners,  clerks,  stenographers  and  other 
employees  of  the  Commissioner  of  Banks,  the  following  fees  shall  be 
paid  into  the  office  of  the  Commissioner  of  Banks:  -        •     i    ; 
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(1)  Each  bank  and  each  branch  and  each  limited  service  facility 
of  any  bank  which  under  the  laws  of  the  State  of  North 
Carolina  is  subject  to  supervision  and  examination  by  the 
Commissioner  of  Banks  and  is  authorized  to  do  business  or 

';  is  in  process  of  voluntary  liquidation,  shall,  within  10  days 
after  the  assessment  has  been  made,  pay  into  the  office  of 
the  Commissioner  of  Banks  according  to  its  total  resources 
as  shown  by  its  report  of  condition  made  to  the 
Commissioner  of  Banks  at  the  close  of  business  December 
31,  1978,  and  on  the  thirty-first  day  of  December,  or  the 
date  most  nearly  approximating  same  of  each  year  thereafter 
on  which  a  report  of  condition  is  made  to  the  Commissioner 
of  Banks  not  in  excess  of  the  following  fees  for  its  annual 
examination:  eighty-five  dollars  ($85.00)  for  the  first  one 
hundred  thousand  dollars  ($100,000)  of  assets  or  less, 
twelve  dollars  ($12.00)  for  each  one  hundred  thousand 
dollars  ($100,000)  or  fraction  in  excess  thereof,  and  three 
dollars  and  fifty  cents  ($3.50)  for  each  one  hundred 
thousand  dollars  ($100,000)  or  fraction  thereof  of  trust 
■  assets,  which  said  trust  assets  shall  not  include  real  estate 
carried  as  such;  provided,  however,  with  respect  to  loan 
agencies  or  brokers  subject  to  the  provisions  of  Article  15  of 
Chapter  53  of  the  General  Statutes,  the  fee  shall  be  one 
hundred  seventy  dollars  ($170.00)  for  the  first  one  hundred 
thousand  dollars  ($100,000)  of  assets  or  less,  and  twelve 
'  dollars  ($12.00)  for  each  one  hundred  thousand  dollars 
($100,000)  or  fraction  in  excess  thereof. 

(2)  All  examinations  made  other  than  those  provided  for  in 
subdivision  (1)  hereof  shall  be  deemed  special  examinations 
and  for  such  special  examination  the  bank  shall  pay  into  the 

'  '  office  of  the  Commissioner  of  Banks  the  following  fees  for 
each  special  examination:  eighty-five  dollars  ($85.00)  for  the 
first  one  hundred  thousand  dollars  ($100,000)  of  assets  or 
less,  twelve  dollars  ($12.00)  for  each  one  hundred  thousand 
,  dollars  ($100,000)  or  fraction  in  excess  thereof,  and  three 
dollars  and  fifty  cents  ($3.50)  for  each  one  hundred 
thousand  dollars  ($100,000)  or  fraction  thereof  of  trust 
assets,  which  said  trust  assets  shall  not  include  real  estate 
carried  as  such:  provided,  however,  with  respect  to  loan 
agencies  or  brokers  subject  to  the  provisions  of  Article  15  of 
Chapter  53  of  the  General  Statutes,  the  fee  shall  be  one 
hundred  seventy  dollars  ($170.00)  for  the  first  one  hundred 
•  thousand  dollars  ($100,000)  of  assets  or  less,  and  twelve 
dollars    ($12.00)    for   each    one    hundred   thousand   dollars 
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($100,000)  or  fraction  in  excess  thereof.  The  fees  paid  for 
special  examination  shall  be  based  on  the  assets  of  the  bank 
examined  as  of  the  date  of  such  examination. 

(3)  The  Commissioner  of  Banks  may  require  reimbursement  for 
^11  costs  and  expenses  incurred  in  by  rule  set  the  amount  to 
be    collected    for    processing    any    application    or    petition 

c'-         required  by  law  to  be  filed  with  the  Commissioner  and  for 

•{i  obtaining  copies  of  any  publication  or  public  record  of  the 

Banking     Commission      providing — services — other — tbafi 

examination  for  any  bank  or  any  licensee  under  Article  15 

of  this  Chapter. 

(4)  In  all  criminal  cases  tried  in  any  of  the  courts  of  this  State 
wherein  any  of  the  employees  of  the  Commissioner  of  Banks 
are  used  as  witnesses,  a  fee  of  ten  dollars  ($10.00)  per  day 
and  actual  expenses  incurred  shall  be  allowed  such  witnesses 
and  the  same  shall  be  paid  to  the  Commissioner  of  Banks  by 
the  clerk  of  the  court  of  the  county  in  which  the  case  is  tried 
and  thereafter  charged  in  bill  of  costs  as  are  other  costs 
incurred  in  the  trial;  and  in  all  civil  actions  tried  in  any  of 
the  courts  of  this  State,  wherein  any  of  the  employees  of  the 
Commissioner  of  Banks  are  required  as  witnesses,  the  party 

)  requiring  such  employee  as  witness  shall  deposit  with  the 

^  Commissioner   of  Banks   when   the   subpoena   is    served   a 

sufficient  sum  to  cover  the  witness  fee  of  ten  dollars 
($10.00)  per  day  and  expenses,  and  such  sums  as  may  thus 
be  advanced  shall  thereafter  be  charged  in  the  bill  of  costs  as 
other  costs  are  charged. 

;  All  sums  paid  under  this  subdivision  shall  be  paid  to 

the  Commissioner  of  Banks  as  are  fees  for  examination  and 
used  in  like  manner. 

(5)  The  total  compensation  and  necessary  traveling  expenses  of 
the  employees  of  the  Commissioner  of  Banks  shall  not  in 
any  one  year  exceed  the  total  fees  collected  under  the 
provisions  of  this  section,  provided  such  expenses  and 
compensation  may  exceed  the  total  fees  collected  in  any  year 
when  surplus  funds  are  available. 

(6)  In  the  first  half  of  each  calendar  year,  the  State  Bankjng 
Commission  shall  review  the  estimated  cost  of  maintaining 
the  office  of  the  Commissioner  of  Banks  for  the  next  fiscal 
year.  If  the  estimated  fees  provided  for  under  subdivisions 
(1)  and  (2)  shall  exceed  the  estimated  cost  of  maintaining  the 
office  of  the  Commissioner  of  Banks  for  the  next  fiscal  year. 

:         then  the  State  Banking  Commission  may  reduce  by  uniform 
percentage  the  fees  provided  for  in  subdivisions  (1)  and  (2) 
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of  this  section  but  not  in  a  percentage  greater  than  fifty 
percent  (50%)  nor  to  an  amount  which  will  reduce  the 
amount  of  the  fees  to  be  collected  below  the  estimated  cost  of 
maintaining  the  office  of  the  Commissioner  of  Banl<s  for  the 
next  fiscal  year.  If  the  estimated  fees  provided  for  under 
subdivisions  (1)  and  (2)  shall  be  less  than  the  estimated  cost 
of  maintaining  the  office  of  the  Commissioner  of  Banks  for 
the  next  fiscal  year,  then  the  State  Banking  Commission  may 
increase  by  uniform  percentage  the  fees  provided  for  in 
subdivisions  (1)  and  (2)  of  this  section  to  an  amount  which 
will  increase  the  amount  of  the  fees  to  be  collected  to  an 
amount  at  least  equal  to  the  estimated  cost  of  maintaining  the 
office  of  the  Commissioner  of  Banks  for  the  next  fiscal  year. 
Such  fees  shall  be  reduced  whenever  a  surplus  exists  which 
exceeds  the  estimated  cost  of  operating  the  office  of  the 
I  Commissioner  of  Banks  for  one  year,  even  if  such  reduction 

shall  result  in  the  collection  of  a  smaller  sum  than  the 
estimated  cost  of  maintaining  the  office  of  the  Commissioner 
of  Banks  for  that  year.  In  no  event  shall  any  surplus  at  the 
end  of  any  fiscal  year  resulting  from  the  collection  of  fees 
pursuant  to  this  section  revert  to  the  general  fund." 

Sec.  2.     This  act  shall  become  effective  July  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989.     _    - 

H.B.  490  CHAPTER  562  ^    ■ 

AN  ACT  RELATING  TO  MINIMUM  HOUSING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.     160A-443    is    amended    by    adding    a    new 

subdivision  to  read: 

"(5a)  If  the  governing  body  shall  have  adopted  an  ordinance 
ordering  a  dwelling  to  be  repaired  or  vacated  and  closed, 
as  provided  in  subdivision  (3)a..  and  if  the  owner  has 
vacated  and  closed  such  dwelling  and  kept  such  dwelling 
vacated  and  closed  for  a  period  of  one  year  pursuant  to  the 
ordinance,  then  if  the  governing  body  shall  find  that  the 
owner  has  abandoned  the  intent  and  purpose  to  repair, 
alter  or  improve  the  dwelling  in  order  to  render  it  fit  for 
human  habitation  and  that  the  continuation  of  the  dwelling 
in  its  vacated  and  closed  status  would  be  inimical  to  the 
health,  safety,  morals  and  welfare  of  the  municipality  in 
that  the   dwelling   would    continue   to  deteriorate,    would 
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create  a   fire   and   safety   hazard,    would   be   a   threat  to 

;      children   and   vagrants,    would   attract   persons   intent  on 

criminal  activities,  would  cause  or  contribute  to  blight  and 

the  deterioration  of  property  values  in  the  area,  and  would 

render  unavailable  property  and  a  dwelling  which  might 

:  ;    ' .'        otherwise  have  been  made  available  to  ease  the  persistent 

.  .;  ,    r       shortage  of  decent  and  affordable  housing  in  this  State, 

then    in    such   circumstances,    the   governing   body   may, 

after  the  expiration  of  such   one  year  period,   enact  an 

ordinance  and  serve  such  ordinance  on  the  owner,  setting 

forth  the  following: 

:       a^    If  it  is  determined  that  the  repair  of  the  dwelling  to 

render  it  fit  for  human  habitation  can  be  made  at  a 

cost   not   exceeding   fifty   percent   (50%)   of  the  then 

■'       current   value   of  the   dwelling,    the   ordinance   shall 

u  -         require  that  the  owner  either  repair  or  demolish  and 

remove  the  dwelling  within  90  days;  or 

.  '-  b^    If  it  is  determined  that  the  repair  of  the  dwelling  to 

render  it  fit  for  human  habitation  cannot  be  made  at  a 

.,„       cost   not   exceeding   fifty   percent   (50%)   of  the   then 

current   value    of   the    dwelling,    the   ordinance   shall 

require    the    owner    to    demolish    and    remove    the 

dwelling  within  90  days. 

This  ordinance  shall  be  recorded  in  the  Office  of  the 
Register  of  Deeds  in  the  county  wherein  the  property  or 
properties  are  located  and  shall  be  indexed  in  the  name  of 
the  property  owner  in  the  grantor  index.  If  the  owner 
fails  to  comply  with  this  ordinance,  the  public  officer  shall 
effectuate  the  purpose  of  the  ordinance. 

This  subdivision  only  applies  to  municipalities  located 
in  counties  which  have  a  population  in  excess  of  163,000 
by  the  last  federal  census." 
Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  Genera!  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 


H.B.  492  CHAPTER  563 

AN   ACT   TO   PROVIDE   FOR  VOLUNTARY  LICENSURE   AND 
CERTIFICATION  OF  PvEAL  ESTATE  APPRAISERS. 

The  General  Assembly  of  Norih  Carolina  enacts:  ;  •  :,■  .■ 

Section  1.      G.S.  93A-3(a)  reads  as  rewritten:        ;    , 
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"(a)  There  is  hereby  created  the  North  Carolina  Real  Estate 
Commission  for  issuing  licenses  to  real  estate  brokers  and  real  estate 
salesmen,  hereinafter  called  the  Commission.  The  Commission  shall 
consist  of  seven  members  to  be  appointed  by  the  Governor:  provided ^ 
Governor,  that  at  least  two  At  least  three  members  of  the  Commission 
shall  be  licensed  real  estate  brokers-r  brokers  or  real  estate  salesmen, 
or  otherwise  directly  salesmen,  one  of  whom  shall  have  been  actively 
engaged  in  the  business  of  real  estate  business;  appraising  in  this  State 
for  not  less  than  five  years  immediately  preceding  his  appointment, 
and,  if  appointed  to  the  Commission  after  January  1,  1991.  shall  also 
be  a  State-licensed  or  State-certified  real  estate  appraiser,  and  at  At 
least  two  members  of  the  Commission  must  shall  be  persons  who  are 
not  involved  directly  or  indirectly  in  the  real  estate  or  real  estate 
appraisal  business.  Members  of  the  Commission  shall  serve  three-year 
terms,  so  staggered  that  the  terms  of  two  members  expire  in  one  year, 
the  terms  of  two  members  expire  in  the  next  year,  and  the  terms  of 
three  members  expire  in  the  third  year  of  each  three-year  period.  The 
members  of  the  Commission  shall  elect  one  of  their  members  to  serve 
as  chairman  of  the  Commission  for  a  term  of  one  year.  The  Governor 
may  remove  any  member  of  the  Commission  for  misconduct, 
incompetency,  or  willful  neglect  of  duty.  The  Governor  shall  have  the 
power  to  fill  all  vacancies  occurring  on  the  Commission." 

Sec.  2.     G.S.  93A-6  reads  as  rewritten: 
"  §  93A-6.    Disciplinaiy  action  by  Commission. 

(a)  The  Commission  shall  have  power  to  take  disciplinary  action. 
Upon  its  own  motion,  or  on  the  verified  complaint  of  any  person,  the 
Commission  may  investigate  the  actions  of  any  person  or  entity 
licensed  under  this  Chapter,  or  any  other  person  or  entity  who  shall 
assume  to  act  in  such  capacity.  If  the  Commission  finds  probable 
cause  that  a  licensee  has  violated  any  of  the  provisions  of  this  Chapter, 
the  Commission  may  hold  a  hearing  on  the  allegations  of  misconduct. 

The  Commission  shall  have  power  to  suspend  or  revoke  at  any  time 
a  license  issued  under  the  provisions  of  this  Chapter,  or  to  reprimand 
or  censure  any  licensee,  if,  following  a  hearing,  the  Commission 
adjudges  the  licensee  to  be  guilty  of: 

(1)  Making  any  willful  or  negligent  misrepresentation  or  any 
willful  or  negligent  omission  of  material  fact; 

(2)  Making  any  false  promises  of  a  character  likely  to 
influence,  persuade,  or  induce; 

(3)  Pursuing  a  course  of  misrepresentation  or  making  of  false 
promises  through  agents,  salesmen,  advertising  or 
otherwise; 

(4)  Acting  for  more  than  one  party  in  a  transaction  without  the 
knowledge  of  all  parties  for  vxhom  he  acts; 
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(5)  Accepting  a  commission  or  valuable  consideration  as  a  real 
estate  salesman  for  the  performance  of  any  of  the  acts 
specified  in  this  Chapter  Article  or  Article  4  of  this  Chapter 
from  any  person  except  the  licensed  broker  by  whom  he  is 
employed; 

(6)  Representing  or  attempting  to  represent  a  real  estate  broker 
other  than  the  broker  by  whom  he  is  engaged  or  associated, 
without  the  express  knowledge  and  consent  of  the  broker 
with  whom  he  is  associated; 

(7)  Failing,  within  a  reasonable  time,  to  account  for  or  to 
remit  any  moneys  coming  into  his  possession  which  belong 
to  others: 

(8)  Being  unworthy  or  incompetent  to  act  as  a  real  estate 
broker  or  salesman  in  a  manner  as  to  endanger  the  interest 
of  the  public; 

(9)  Paying  a  commission  or  valuable  consideration  to  any 
person  for  acts  or  services  performed  in  violation  of  this 
Chapter; 

(10)  Any  other  conduct  which  constitutes  improper,  fraudulent 
or  dishonest  dealing; 

(11)  Peforming  Performing  or  undertaking  to  perform  any  legal 
service,  as  set  forth  in  G.S.  84-2.1,  or  any  other  acts  -»ot 
specifically  set  forth  in  that  section  constituting  the  practice 
of  law; 

(12)  Commingling  the  money  or  other  property  of  his  principals 
with  his  own  or  failure  to  maintain  and  deposit  in  a  trust  or 
escrow  account  in  an  insured  bank  or  savings  and  loan 
association  in  North  Carolina  all  money  received  by  him  as 
a  real  estate  broker  acting  in  that  capacity,  or  an  escrow 
agent,  or  the  temporary  custodian  of  the  funds  of  others,  in 
a  real  estate  transaction;  provided,  these  accounts  shall  not 
bear  interest  unless  the  principals  authorize  in  writing  the 
deposit  be  made  in  an  interest  bearing  account  and  also 
provide  for  the  disbursement  of  the  interest  accrued; 

(13)  Failing  to  deliver,  within  a  reasonable  time,  a  completed 
copy  of  any  purchase  agreement  or  offer  to  buy  and  sell 
real    estate  to  the  buyer  and  to  the  seller; 

(14)  Failing  as  a  broker,  at  the  time  the  transaction  is 
consummated,  to  deliver  to  the  seller  in  every  real  estate 
transaction,  a  complete  detailed  closing  statement  showing 
all  of  the  receipts  and  disbursements  handled  by  him  for 
the  seller  or  failing  to  deliver  to  the  buyer  a  complete 
statement  showing  all  money  received  in  the  transaction 
from  the  buyer  and  how  and  for  what  it  was  disbursed;  or 
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(15)  Violating  any  rule  or  regulation  promulgated  by  the 
Commission. 
The  Executive  Director  shall  transmit  a  certified  copy  of  all  final 
orders  of  the  Commission  suspending  or  revoking  licenses  issued 
under  this  Chapter  to  the  clerk  of  superior  court  of  the  county  in 
which  the  licensee  maintains  his  principal  place  of  business.  The  clerk 
shall  enter  these  orders  upon  the  judgment  docket  of  the  county. 

(b)  Following  a  hearing,  the  Commission  shall  also  have  power  to 
suspend  or  revoke  any  license  issued  under  the  provisions  of  this 
Chapter  or  to  reprimand  or  censure  any  licensee  when: 

(1)  The  licensee  has  obtained  a  license  by  false  or 
fraudulent  representation; 

(2)  The  licensee  has  been  convicted  or  has  entered  a  plea  of 
guilty  or  no  contest  upon  which  final  Judgment  is  entered 
by  a  court  of  competent  jurisdiction  in  this  State,  or  any 
other  state,  of  the  criminal  offenses  of:  embezzlement, 
obtaining  money  under  false  pretense,  fraud,  forgery, 
conspiracy  to  defraud,  or  any  other  offense  involving  moral 
turpitude  which  would  reasonably  affect  the  licensee's 
performance  in  the  real  estate  business: 

(3)  The  licensee  has  violated  any  of  the  provisions  of  G.S. 
93A-6(a)  when  selling,  leasing,  or  buying  his  own 
property:  or 

(4)  The  broker's  unlicensed  employee,  who  is  exempt  from  the 
provisions  of  this  Chapter  under  G.S.  93A-2(c)(6).  has 
committed,  in  the  regular  course  of  business,  any  act 
which,  if  committed  by  the  broker,  would  constitute  a 
violation  of  G.S.  93A-6(a)  for  which  the  broker  could  be 
disciplined,:  or 

(5)  The  licensee,  who  is  also  a  State-licensed  or  State-certified 
real  estate  appraiser  pursuant  to  Article  5  of  this  Chapter, 
has  violated  any  provisions  of  Article  5. 

(c)  The  Commission  may  appear  in  its  own  name  in  superior  court 
in  actions  for  injunctive  relief  to  prevent  any  person  from  violating  the 
provisions  of  this  Chapter  or  rules  promulgated  by  the  Commission. 
The  superior  court  shall  have  the  power  to  grant  these  injunctions 
even  if  criminal  prosecution  has  been  or  may  be  instituted  as  a  result 
of  the  violations,  or  whether  the  person  is  a  licensee  of  the 
Commission. 

(d)  Each  broker  shall  maintain  complete  records  showing  the 
deposit,  maintenance,  and  withdrawal  of  money  or  other  property 
owned  by  his  principals  or  held  in  escrow  or  in  trust  for  his 
principals.  The  Commission  may  inspect  these  records  periodically, 
without  prior  notice  and  may  also  inspect  these  records  whenever  the 
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Commission  determines  that  they  are  pertinent  to  an  investigation  of 
any  specific  complaint  against  a  licensee. 

(e)  When  a  person  or  entity  licensed  under  this  Chapter  is  accused 
of  any  act.  omission,  or  misconduct  which  would  subject  the  licensee 
to  disciplinary  action,  the  licensee,  with  the  consent  and  approval  of 
the  Commission,  may  surrender  his  or  its  license  and  all  the  rights 
and  privileges  pertaining  to  it  for  a  period  of  time  established  by  the 
Commission.  A  person  or  entity  who  surrenders  his  or  its  license 
shall  not  thereafter  be  eligible  for  or  submit  any  application  for 
licensure  as  a  real  estate  broker  or  salesman  during  the  period  of 
license  surrender." 

Sec.  3.     G.S.  93A-32  reads  as  rewritten:  ^ 

"  ^  93A-32.  Definitions.  -     '•"  >  -  :•  >^^ - 

As  used  in  this  Article: 

(1)  'Commission'  means  the  North  Carolina  Real  Estate 
Commission. 

(2)  'Private  real  estate  school"  means  any  real  estate  educational 
institution  or  organization  entity  which  is  privately  owned 
and  operated  -fop — profit  by  an  individual,  partnership, 
corporation  or  association,  and  which  is  devoted  exclusively 
to  the  teaching  of  real  estate  courses  for  which  tuition  is 

'  '  '         charged >  and  wherein  the  purpose  of  any  of  such  courses  is 

to   qualifv,f   applicants    under   G.S.    93A'4(a)   to   sit   for   the 

licensing  examinations  for  real  estate  brokers  or  salesmen. 

conducts,  for  a  profit  or  tuition  charge,  real  estate  salesman 

or  broker  prelicensing  courses  prescribed  by  G.S.  93A-4(a) 

or    real    estate    appraiser    prelicensing    or    precertification 

courses    prescribed    by    G.S.    93A-63(a).    provided    that    a 

private  business  or  trade  school  licensed  by  the  State  Board 

of  Community  Colleges  under  G.S.    115D-571    to  conduct 

courses  other  than  those  real  estate  courses  described  herein 

shall  not  be  considered  to  be  a  private  real  estate  school." 

Sec.  4.     G.S.  93A-34(b)  reads  as  rewritten: 

"(b)  Application  for  a  license  shall  be  filed  in  the  manner  and  upon 

the   forms    prescribed    by   the   Commission    for   that   purpose.    Such 

application  shall  be  accompanied  by  a  The  Commission  may  by  rule 

set  nonrefundable  application  fee  of  fees  not  to  exceed  two  hundred 

fifty  dollars  ($250.00)  in  the  form  of  a  certified  check  or  money  order 

payable  to  the  North  Carolina  Real  Estate  Commission,  shall  be  signed 

by  the  applicant,  for  each  school  location  and  fifty  dollars  ($50.00)  for 

each  real  estate  salesman  or  broker  prelicensing  course  or  real  estate 

appraiser  prelicensing  or  precertification  course.    The  application  for  a 

license  shall  be  accompanied  by  the  appropriate  fees  and  shall  contain 

the  following: 
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(1)  Name  and  address  of  the  applicant  and  the  school; 

(2)  Names,  biographical  data,  and  qualifications  of  director, 
administrators  and  instructors: 

(3)  Description  of  school  facilities  and  equipment: 

(4)  Description  of  course(s)  to  be  offered  and  instructional 
materials  to  be  utilized: 

(5)  Information  on  financial  resources  available  to  equip  and 
operate  the  school: 

(6)  Information  on  school  policies  and  procedures  regarding 
administration,  record  keeping,  entrance  requirements, 
registration,  tuition  and  fees,  grades,  student  progress, 
attendance,  and  student  conduct: 

(7)  Copies  of  bulletins,  catalogues  and  other  official 
publications: 

(8)  Copy  of  bond  required  by  G.S.  93A-36: 

(9)  Such  additional  information  as  the  Commission  may  deem 
necessary  to  enable  it  to  determine  the  adequacy  of  the 
instructional  program  and  the  ability  of  the  applicant  to 
operate  a  school  in  such  a  manner  as  would  best  serve  the 
public  interest." 

Sec.  5.     G.S.  93A-35(b)  reads  as  rewritten: 

"(b)  Licenses  shall  be  renewable  annually  on  July  1.  provided  that 
a  renewal  application  accompanied  by  a  certified  check  or  money 
order  for  the  renewal  fee  in  the  amount  of  one  hundred  dollars 
($100.00)  payable  to  the  North  Carolina  Real  Estate  Commission  the 
appropriate  renewal  fees  has  been  filed  not  later  than  June  1  in  the 
form  and  manner  prescribed  by  the  Commission;  Commission,  and 
provided  further  that  the  applicant  and  school  are  found  to  be  in 
compliance  with  the  standards  established  for  issuance  of  an  original 
license.  The  Commission  may  by  rule  set  nonrefundable  renewal  fees 
not  to  exceed  one  hundred  twenty-five  dollars  ($125.00)  for  each 
school  location  and  twenty-five  dollars  ($25.00)  for  each  real  estate 
salesman  or  broker  prelicensing  course  or  real  estate  appraiser 
prelicensing  or  precertification  course." 

Sec.  6.     Chapter  93A  of  the  General   Statutes   is  amended   by 
adding  a  new  Article  to  read: 

"ARTICLE  5. 
"Real  Estate  Appraisers. 
"  §  93A-60.    Title. 

This   Article    shall    be    known    and    may   be   cited   as   the    'North 
Carolina  Real  Estate  Appraisers  Act'. 
"  §  93A-61 .    Real  esiale  appraiser  licensure  and  ccnipcaiion  use. 

(a)  From  and  after  January  I.  1991.  it  shall  be  unlawful  for  any 
person  in  this  State  to  assume  or  use  the  title  'State-licensed  real  estate 
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appraiser'  or  'State-certified  real  estate  appraiser',  or  any  title, 
designation  or  abbreviation  likely  to  create  the  impression  of  licensure 
or  certification  by  the  State  of  North  Carolina  as  a  real  estate 
appraiser,  unless  the  person  has  first  been  licensed  or  certified  by  the 
North  Carolina  Real  Estate  Commission  under  the  provisions  of  this 
Article.  The  Commission  may  adopt  for  the  exclusive  use  of  persons 
certified  under  the  provisions  of  this  Article,  a  seal,  symbol  or  other 
mark  identifying  the  user  as  a  State-licensed  or  State-certified  real 
estate  appraiser. 

(b)  Any  person  certified  as  a  real  estate  appraiser  by  an  appraisal 
trade  organization  shall  retain  the  right  to  use  the  term  'certified'  or 
any  similar  term  in  identifying  himself  to  the  public,  provided  that  in 
each  instance  wherein  such  term  is  used,  the  name  of  the  certifying 
organization  or  body  is  prominently  and  conspicuously  displayed 
immediately  adjacent  to  such  term,  and  provided  further  that  the  use 
of  such  term  does  not  create  the  impression  of  certification  by  the 
State  of  North  Carolina. 

(c)  Nothing  in  this  Article  shall  abridge,  infringe  upon  or 
otherwise  restrict  the  right  to  use  the  term  'certified  county  appraiser' 
or  any  similar  term  by  persons  certified  by  the  North  Carolina 
Department  of  Revenue  to  perform  ad  valorem  tax  appraisals,  provided 
that  such  term  is  not  used  in  a  manner  that  creates  the  impression  of 
certification  by  the  State  of  North  Carolina  to  perform  real  estate 
appraisals  other  than  ad  valorem  tax  appraisals. 

(d)  No  license  or  certification  shall  be  issued  under  the  provisions 
of  this  Article  to  a  partnership,  association,  corporation,  firm  or 
group,  nor  shall  the  term  'State-licensed  real  estate  appraiser',  'State- 
certified  real  estate  appraiser'  or  any  similar  term  be  used  following  or 
immediately  in  connection  with  the  name  of  a  partnership,  association, 
corporation  or  other  firm  or  group  or  in  such  manner  that  it  might 
create  the  impression  of  licensure  or  certification  by  the  State  of  North 
Carolina  as  a  real  estate  appraiser.  However,  nothing  herein  shall 
preclude  a  State-licensed  or  State-certified  real  estate  appraiser  from 
rendering  appraisals  for  or  on  behalf  of  a  partnership,  association, 
corporation,  firm  or  group,  provided  that  the  appraisal  report  is 
prepared  by,  or  under  the  immediate  personal  direction  of,  the  State- 
licensed  or  State-certified  real  estate  appraiser  and  is  reviewed  and 
signed  by  such  State-licensed  or  State-certified  appraiser. 

(e)  Nothing  in  this  Article  shall  preclude  a  real  estate  broker  or 
salesman  licensed  under  Article  1  of  this  Chapter  or  any  other  person 
who  is  not  a  State-licensed  or  State-certified  real  estate  appraiser  from 
appraising  real  estate  for  compensation,  provided  such  persons  do  not 
represent  themselves  as  being  State-licensed  or  State-certified  as  a  real 
estate  appraiser. 
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(f)  Any  person  who  is  not  licensed  or  certified  under  this  Article 
may  assist  a  State-licensed  or  State-certified  real  estate  appraiser  in  the 
performance  of  an  appraisal,  provided  that  he  is  actively  and 
personally  supervised  by  the  State-licensed  or  State-certified  appraiser 
and  provided  further  that  any  appraisal  report  rendered  in  connection 
with  the  appraisal  is  reviewed  and  signed  by  the  State-licensed  or 
State-certified  real  estate  appraiser. 

(g)  It  shall  be  unlawful  for  any  person  who  performs  an  appraisal 
of  real  estate  located  in  this  State  to  describe  or  refer  to  such  appraisal 
by  the  term  'certified'  or  any  similar  term  unless  the  person  has  first 
been  certified  by  the  Commission  under  the  provisions  of  this  Article. 
Nothing  in  this  Article  shall  require  a  State-certified  real  estate 
appraiser  to  render  a  '^ certified'  real  estate  appraisal  when  performing 
an  appraisal  assignment;  however,  in  the  event  a  State-certified  real 
estate  appraiser  performs  a  real  estate  appraisal  which  is  not 
represented  as  being  'certified',  then  such  appraiser  must  clearly 
inform  the  person  to  whom  the  appraisal  report  is  given  and  must 
prominently  disclose  on  the  appraisal  report  that  the  appraisal  is  not  a 
'certified'  real  estate  appraisal. 

(h)     Nothing  in  this  Article  shall  entitle  a  State-licensed  or  State- 
certified  real  estate  appraiser  to  appraise  real  estate  for  ad  valorem  tax 
purposes   unless   he  has  first  been   certified  by  the  North   Carolina 
Department  of  Revenue  pursuant  to  G.S.  105-294. 
"  §  93A-62.    Dejinilions. 

When  used  in  this  Article,  unless  the  context  otherwise  requires, 
the  term: 


(1)  'Appraisal'  or  'real  estate  appraisal'  means  an  analysis, 
opinion  or  conclusion  as  to  the  value  of  identified  real 
estate  or  specified  interests  therein. 

(2)  'Appraisal  assignment'  means  an  engagement  for  which  an 
appraiser  is  employed  or  retained  to  act,  or  would  be 
perceived  by  third  parties  or  the  public  as  acting,  as  a 
disinterested  third  party  in  rendering  an  unbiased  appraisal. 

(3)  'Appraisal  Foundation'  or  'Foundation'  means  the 
Appraisal  Foundation  established  on  November  20.  1987, 
as  a  not-for-profit  corporation  under  the  laws  of  Illinois. 

(4)  'Appraisal  report'  means  any  communication,  written  or 
oral,  of  an  appraisal. 

(5)  'Certificate'  means  that  document  issued  by  the  North 
Carolina  Real  Estate  Commission  evidencing  that  the 
person  named  therein  has  satisfied  the  requirements  for 
certification  as  a  State-certified  real  estate  appraiser  and 
bearing  a  certificate  number  assigned  by  the  Commission. 
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(6)  'Certificate  holder'  means  a  person  certified  by  the 
Commission  under  the  provisions  of  this  Article. 

(7)  'Certified  appraisal'  means  any  appraisal  performed  by  a 
State-certified  real  estate  appraiser  and  represented  as  being 
'certified'. 

(8)  'Certified  appraisal  report'  means  any  communication, 
written  or  oral,   of  an   appraisal   by  a  State-certified   real 

' '  estate  appraiser  which  is  represented  as  being  'certified'. 

(9)  'Commission'  means  the  North  Carolina  Real  Estate 
Commission. 

(10)  'License'  means  that  document  issued  by  the  North 
Carolina  Real  Estate  Commission  evidencing  that  the 
person  named  therein  has  satisfied  the  requirements  for 
licensure  as  a  State-licensed  real  estate  appraiser  and 
bearing  a  license  number  assigned  by  the  Commission. 

(1 1)  'Licensee'  means  a  person  licensed  by  the  Commission 
under  the  provisions  of  this  Article. 

(12)  'Real  estate'  or  'real  property'  means  land,  including  the 
air  above  and  ground  below  and  all  appurtenances  and 
improvements  thereto,  as  well  as  any  interest  or  right 
inherent  in  the  ownership  of  land. 

(13)  'Real  Estate  Appraisal  Committee",  'Appraisal  Committee' 
or  'Committee'  means  the  body  established  by  the 
Commission  pursuant  to  the  provisions  of  this  Article. 

(14)  'Real  estate  appraiser'  or  'appraiser'  means  a  person  who 
for  a  fee  or  valuable  consideration  develops  and 
communicates  real  estate  appraisals  or  otherwise  gives  an 
opinion  of  the  value  of  real  estate  or  any  interest  therein. 

(15)  'Real  estate  appraising'  means  the  practice  of  developing 
and  communicating  real  estate  appraisals. 

(16)  'Residential  real  estate'  means  any  parcel  of  real  estate, 
improved  or  unimproved,  that  is  exclusively  residential  in 
nature  and  that  includes  or  is  intended  to  include  a 
residential  structure  containing  not  more  than  four  dwelling 

"".  units  and  no  other  improvements  except  those  which  are 

typical  residential  improvements  that  support  the  residential 
use  for  the  location  and  property  type.  A  residential  unit  in 
a  condominium,  townhouse,  or  cooperative  complex  or  a 
planned  unit  development  is  considered  to  be  residential 
real  estate. 

(17)  'State-certified  real  estate  appraiser'  means  a  person  who 
holds  a  current,   valid  certificate  as  a  State-certified   real 

■  estate  appraiser  issued  under  the  provisions  of  this  Article. 
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(18)    'State-licensed  real  estate  appraiser'   means  a  person  who 
holds  a  current,  valid  license  as  a  State-licensed  real  estate 
appraiser  issued  under  the  provisions  of  this  Article. 
"§     93A-63.        Qualification    for    Stale    licensure    and    ccrtijication; 
applications:  application  fees:  examinations. 

(a)  Any  person  desiring  to  obtain  licensure  as  a  State- licensed  real 
estate  appraiser  or  certification  as  a  State-certified  real  estate  appraiser 
shall  make  written  application  to  the  Commission  on  such  forms  as  are 
prescribed  by  the  Commission  setting  forth  the  applicant's 
qualifications  for  licensure  or  certification.  Each  applicant  shall 
satisfy  the  following  qualification  requirements: 

(1)  Each  applicant  for  licensure  as  a  State-licensed  real  estate 
appraiser  shall  have  demonstrated  to  the  satisfaction  of  the 
Commission  that  he  possesses  the  knowledge  and 
competence  necessary  to  perform  appraisals  of  residential 
and  other  real  estate  as  the  Commission  may  prescribe  by 
having  satisfactorily  completed,  within  the  five-year  period 
immediately  preceding  the  date  application  is  made, 
through  a  school  approved  by  the  Commission,  a  course  of 
instruction  in  real  estate  appraisal  principles  and  practices 
consisting  of  at  least  90  hours  of  classroom  instruction  in 
subjects  determined  by  the  Commission,  and  shall  satisfy 
such  additional  qualifications  as  may  be  required  to  render 
North  Carolina  State-licensed  real  estate  appraisers  eligible 
to  perform  appraisals  in  connection  with  federally-related 
transactions  requiring  the  use  of  a  State-licensed  real  estate 
appraiser;  or  the  applicant  shall  possess  education  or 
,.  experience    which    is    found    by    the    Commission    to    be 

equivalent  to  the  above  requirements. 
•.  (2)  Each  applicant  for  certification  as  a  State-certified  real 
estate  appraiser  shall  have  demonstrated  to  the  satisfaction 
of  the  Commission  that  he  possesses  the  knowledge  and 
competence  necessary  to  perform  appraisals  of  all  types  of 
real  estate  by  having  satisfactorily  completed,  within  the 
five-year  period  immediately  preceding  the  date  application 
is  made,  through  a  school  approved  by  the  Commission,  a 
course  of  instruction  in  general  real  estate  appraisal 
practices  consisting  of  at  least  90  hours  of  classroom 
instruction  in  subjects  determined  by  the  Commission,  such 
course  of  instruction  to  be  in  addition  to  the  education 
required  for  licensure  as  a  State-licensed  real  estate 
appraiser,  and  shall  present  evidence  satisfactory  to  the 
Commission  of  at  least  two  years  of  full-time  experience  in 
real      estate      appraising      x^ithin      the      five-year      period 
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V  :  immediately  preceding  the  date  application  is  made,  and 
shall  satisfy  such  additional  qualifications  as  may  be 
required  to  render  North  Carolina  State-certified  real  estate 
appraisers  eligible  to  perform  appraisals  in  connection  with 
federally  related  transactions  requiring  the  use  of  a  State- 
'  certified  real  estate  appraiser;  or  the  applicant  shall  possess 
education  or  experience  which  is  found  by  the  Commission 
to  be  equivalent  to  the  above  requirements. 

(b)  Each  application  for  State  licensure  or  certification  as  a  real 
estate  appraiser  shall  be  accompanied  by  a  fee  fixed  by  the 
Commission  but  not  to  exceed  one  hundred  fifty  dollars  ($150.00). 

(c)  Any  person  who  files  with  the  Commission  an  application  for 
State  licensure  or  certification  as  a  real  estate  appraiser  shall  be 
required  to  take  an  oral  or  written  examination  to  demonstrate  his 
competence.  The  Commission  may  also  make  such  investigation  as  it 
deems  necessary  into  the  ethical  background  of  the  applicant  to 
determine  his  qualifications  with  due  regard  to  the  paramount  interests 
of  the  public  as  to  his  honesty,  truthfulness  and  integrity.  If  the 
results  of  the  examination  and  investigation  shall  be  satisfactory  to  the 
Commission,  then  the  Commission  shall  issue  to  such  person  a  license 
or  certificate  authorizing  such  person  to  act  as  a  State-licensed  real 
estate  appraiser  or  a  State-certified  real  estate  appraiser  in  this  State. 
"§  93A-64.  License  and  cerlificate  renewal:  renewal  fees:  continuing 
education;  reins falemenl:  replacement  licenses  and  ceriijicates;  licensure 
and  certification  history. 

(a)  Licenses  and  certificates  issued  under  this  Article  shall  expire 
on  the  30th  day  of  June  of  every  year  and  shall  become  invalid  after 
that  date  unless  renewed  prior  to  the  expiration  date  by  filing  an 
application  with  and  paying  to  the  Executive  Director  of  the 
Commission  the  fee  required  by  the  Commission,  which  may  not 
exceed  one  hundred  dollars  ($100.00).  Prerequisite  to  the  renewal  of 
a  real  estate  appraiser  license  or  certificate,  the  licensee  or  certificate 
holder  must  satisfy  any  continuing  education  requirements  which  may 
be  prescribed  by  the  Commission  under  G.S.  93A-64(b).  The 
Commission  may  adopt  rules  establishing  a  system  of  license  and 
certificate  renewal  in  which  licenses  and  certificates  expire  annually 
with  varying  expiration  dates. 

(b)  The  Commission  may  by  rule  require,  as  a  prerequisite  to 
license  or  certificate  renewal,  the  completion  of  education  courses 
approved  by  the  Commission  or  courses  determined  by  the 
Commission  to  be  equivalent  to  such  instruction,  provided  that  such 
continuing  education  requirements  do  not  exceed  24  hours  of 
classroom  instruction  during  any  tuo-year  period,  except  as  may  be 
required    to    maintain    State-certified    and    State-licensed    real    estate 
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appraisers'  eligibility  to  perform  real  estate  appraisals  in  connection 
with  federally-related  transactions  requiring  their  use. 

(c)  All  licenses  and  certificates  reinstated  after  the  expiration  date 
shall  be  subject  to  a  late  filing  fee  of  ten  dollars  ($10.00)  per  month 
for  each  month  or  part  thereof  that  such  license  or  certificate  is 
lapsed,  not  to  exceed  one  hundred  t^'enty  dollars  ($120.00).  Such  late 
filing  fee  shall  be  in  addition  to  the  required  renewal  fee.  In  the  event 
a  licensee  or  certificate  holder  fails  to  reinstate  his  license  or 
certificate  within  12  months  after  the  expiration  date  thereof,  the 
Commission  may,  in  its  discretion,  consider  such  person  as  not  having 
been  previously  licensed  or  certified,  and  thereby  subject  to  the 
provisions  of  this  Article  relating  to  the  issuance  of  an  original  license 
or  certificate,  including  the  examination  requirements  set  forth  herein. 
Applications  to  reinstate  licenses  or  certificates  expired  for  12  or  more 
months  shall  be  accompanied  by  the  fee  required  for  an  original 
license  or  certificate  and  the  accrued  one  hundred  twenty  dollar 
($120.00)  late  filing  fee. 

(d)  Replacement  licenses  and  certificates  may  be  issued  by  the 
Commission  upon  payment  of  five  dollars  ($5.00)  by  the  licensee  or 
certificate  holder.  Certification  by  the  Commission  of  the  licensure  or 
certification  history  of  a  person  licensed  or  certified  under  this  Article 
shall  be  made  only  after  the  payment  of  a  fee  of  ten  dollars  ($10.00) 
to  the  Commission. 

"  §  93A-65.    Education  program  approval  and  fees. 

(a)  The  Commission  may  by  rule  prescribe  minimum  standards  for 
the  approval  and  renewal  of  approval  of  schools  to  conduct  appraiser 
prelicensing  and  precertification  courses  required  by  G.S.  93A-63(a). 
Such  standards  may  address  subject  matter,  program  structuring, 
instructional  materials.  requirements  for  satisfactory  course 
completion,  instructors,  and  other  related  matters  relevant  to  the 
provision  of  such  courses  in  a  manner  that  best  serves  the  public 
interest. 

(b)  The  Commission  may  by  rule  set  nonrefundable  fees 
chargeable  to  appraisal  trade  organizations  for  the  approval  and  annual 
renewal  of  approval  of  their  education  programs  as  equivalent  to  the 
prelicensing  and  precertification  courses  required  by  G.S.  93A-63(a). 
provided  that  such  fees  shall  not  exceed  three  hundred  dollars 
($300.00)  per  course  for  approval  and  one  hundred  fifty  dollars 
($150.00)  per  course  for  renewal  of  approval.  Fees  chargeable  to 
licensed  private  real  estate  schools  to  conduct  appraiser  prelicensing 
and  precertification  courses  are  established  by  Article  3  of  this 
Chapter.  No  fees  shall  be  charged  for  the  approval  or  renewal  of 
approval  to  conduct  appraiser  prelicensing  or  precertification  courses 
where   such    courses    are   offered    by    an    accredited    North    Carolina 
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college,  university,  junior  college,  or  community  or  technical  college, 
or  by  a  licensed  North  Carolina  private  business  school. 

(c)  The  Commission  may  by  rule  prescribe  minimum  standards  for 
the  approval  and  annual  renewal  of  approval  of  schools  and  other 
course  sponsors  to  conduct  appraiser  continuing  education  courses. 
Such  standards  may  address  subject  matter,  instructional  materials, 
requirements  for  satisfactory  course  completion,  minimum  course 
length,  instructors,  and  other  related  matters  relevant  to  the  provision 
of  such  courses  in  a  manner  that  best  serves  the  public  interest. 

(d)  Nonrefundable  fees  may  be  charged  to  schools  and  course 
sponsors  for  the  approval  and  annual  renewal  of  approval  to  conduct 
appraiser  continuing  education  courses,  provided  that  such  fees  shall 
not  exceed  one  hundred  dollars  ($100.00)  per  course  for  approval  and 
fifty  dollars  ($50.00)  per  course  for  renewal  of  approval,  and  provided 
further  that  no  fees  shall  be  charged  for  the  approval  or  renewal  of 
approval  to  conduct  appraiser  continuing  education  courses  where 
such  courses  are  offered  by  an  accredited  North  Carolina  college, 
university,  junior  college,  or  community  or  technical  college,  or  by  an 
agency  of  the  federal.  State  or  local  government.  A  nonrefundable  fee 
not  to  exceed  fifty  dollars  ($50.00)  per  course  may  be  charged  to 
current  or  former  licensees  or  certificate  holders  requesting  approval 
by  the  Commission  of  a  course  for  continuing  education  credit  when 
approval  of  such  course  has  not  been  previously  obtained  by  the 
offering  school  or  course  sponsor. 

"  §  93A-66.    Nonresident  licensure  and  ceruficaUon. 

(a)  An  applicant  from  another  state  which  offers  real  estate 
appraiser  certification  or  licensing  privileges  to  residents  of  North 
Carolina  may  become  State-certified  or  licensed  by  conforming  to  all 
of  the  provisions  of  this  Article,  and,  in  the  discretion  of  the 
Commission,  such  other  terms  and  conditions  as  are  required  of 
North  Carolina  residents  applying  for  certification  or  licensure  in  such 
other  state;  provided  that  the  Commission  may  exempt  from  the 
examination  prescribed  in  G.S.  93A-63(c)  a  real  estate  appraiser  duly 
certified  or  licensed  in  another  state  if  a  similar  exemption  is  extended 
to  State-certified  or  licensed  real  estate  appraisers  from  North 
Carolina. 

(b)  Every  applicant  for  State  licensure  or  certification  under  this 
Article  who  is  not  a  resident  of  this  State  shall  submit  with  his 
application  an  irrevocable  consent  that  service  of  process  in  any  action 
against  the  applicant  arising  out  of  the  applicant's  activities  as  a  State- 
licensed  or  State-certified  real  estate  appraiser  may  be  made  by 
delivery  of  the  process  on  the  Executive  Director  of  the  Commission. 

"  §  93A-67.    Rule-making  authoriiy. 
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The  Commission  shall  have  the  authority  to  adopt  rules  and 
regulations  not  inconsistent  with  the  provisions  of  this  Article  and  the 
General  Statutes  of  North  Carolina  which  may  be  reasonably 
necessary  to  implement,  administer  and  enforce  the  provisions  of  this 
Article,  including,  but  not  limited  to.  the  authority  to: 

(1)  Prescribe  forms  and  procedures  for  submitting  information 
to  the  Commission; 

(2)  Prescribe  standards  for  the  development  and 
communication  of  real  estate  appraisals  by  persons  licensed 
or  certified  under  this  Article. 

"  §  93A-68.    Real  Estate  Appraisal  Commiliee. 

(a)  The  Commission  shall  appoint  a  Real  Estate  Appraisal 
Committee  for  the  purpose  of  rendering  advice  and  assistance  to  the 
Commission.  To  the  extent  possible,  the  membership  of  the 
Committee  shall  be  representative  of  the  members  of  the  real  estate 
appraisal  business.  The  Committee  shall  consist  of  five  members, 
three  of  whom  shall  have  been  engaged  in  the  business  of  real  estate 
appraising  in  this  State  for  not  less  than  five  years  immediately 
preceding  their  appointment,  and,  if  appointed  to  the  Committee  after 
January  1,  1991.  shall  also  be  State-licensed  or  State-certified  real 
estate  appraisers.  Members  of  the  Committee  shall  serve  three-year 
terms,  so  staggered  that  the  term  of  one  member  expires  in  one  year, 
the  terms  of  two  members  expire  in  the  next  year,  and  the  terms  of 
two  members  expire  in  the  third  year  of  each  three-year  period.  The 
members  of  the  Committee  shall  elect  one  of  their  members  to  serve 
as  chairman  of  the  Committee  for  a  term  of  one  year.  The 
Commission  may  remove  any  member  of  the  Committee  for 
misconduct,  incompetency,  or  neglect  of  duty.  The  Commission  shall 
have  the  power  to  fill  all  vacancies  occurring  on  the  Committee. 

(b)  The  Committee  shall  advise  the  Commission  on  the 
implementation  and  operation  of  this  Article  and  any  other  applicable 
provisions  of  this  Chapter  relating  to  standards  and  operations  of  real 
estate  appraiser  education  programs.  The  Committee  shall  propose  to 
the  Commission  for  its  adoption  rules  to  implement,  administer,  and 
enforce  this  Article  and  any  other  applicable  provisions  of  this  Chapter 
relating  to  standards  and  operations  of  real  estate  appraiser  education 
programs.  In  proposing  rules  to  the  Commission  regarding  the 
qualification  requirements  and  standards  of  practice  for  State-licensed 
and  State-certified  real  estate  appraisers,  the  Committee  shall  consider 
the  Minimum  Standards  of  Qualification  issued  by  the  Appraiser 
Qualification  Board  of  the  Appraisal  Foundation  and  the  Uniform 
Standards  of  Professional  Appraisal  Practice  promulgated  by  the 
Appraisal  Standards  Board  of  the  Appraisal  Foundation. 
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(c)  Members  of  the  Committee  shall  be  paid  the  per  diem 
allowances  at  the  rates  set  forth  in  G.S.  93B-5;  provided  that  none  of 
the  expenses  of  the  Committee  shall  be  payable  out  of  the  Treasury  of 
the  State  of  North  Carolina. 

"  §  93A-69.    Register  of  appliccmis:  roster  of  Slaie-licensed  and  certified 
appraisers;  Jiiiancial  report  to  Secretary  of  State:  administraiive  expenses. 

(a)  The  Executive  Director  of  the  Commission  shall  keep  a  register 
of  all  applicants  for  State  licensure  or  certification  as  real  estate 
appraisers,  showing  for  each  the  date  of  application,  name,  business 
or  residence  address,  and  whether  the  license  or  certificate  was 
granted  or  refused. 

(b)  The  Executive  Director  of  the  Commission  shall  also  keep  a 
current  roster  showing  the  names  and  places  of  business  of  all  State- 
licensed  and  State-certified  real  estate  appraisers,  which  roster  shall  be 
kept  on  file  in  the  office  of  the  Commission  and  be  opened  to  public 
inspection. 

(c)  On  or  before  the  first  day  of  September  of  each  year,  the 
Commission  shall  file  with  the  Secretary  of  State  a  copy  of  the  roster 
of  real  estate  appraisers  licensed  or  certified  by  the  Commission  and  a 
report  containing  a  complete  statement  of  income  received  by  the 
Commission  in  connection  with  the  licensure  and  certification  of  real 
estate  appraisers  for  the  preceding  fiscal  year  ending  June  3Qth, 
attested  by  the  affidavit  of  the  Executive  Director  of  the  Commission. 
The  report  shall  be  made  a  part  of  those  annual  reports  required 
under  the  provisions  of  G.S.  93A-5  and  G.S.  93A-53. 

(d)  All  fees  collected  by  the  Commission  under  this  Article  shall  be 
deposited  into  the  operating  account  of  the  Commission.  None  of  the 
expenses  incurred  by  the  Commission  in  administering  this  Article, 
including  the  compensation  of  expenses  of  the  Real  Estate  Appraisal 
Committee  or  any  officer  or  employee  of  the  Commission,  may  be 
paid  or  payable  out  of  the  Treasury  of  the  State  of  North  Carolina, 
and  the  Real  Estate  Appraisal  Committee  may  not  make  or  incur  any 
expense,  debt  or  other  financial  obligation  binding  upon  the 
Commission  or  the  State  of  North  Carolina. 

(e)  In  addition  to  those  fees  prescribed  in  this  Article  for  making 
application  for  and  renewing  appraiser  licenses  and  certificates,  the 
Commission  may  collect  from  applicants  and  holders  of  such  licenses 
and  certificates  and  remit  to  the  appropriate  agency  or  instrumentality 
of  the  federal  government  any  additional  fees  as  may  be  required  to 
render  North  Carolina  State-licensed  or  State-certified  appraisers 
eligible  to  perform  appraisals  in  connection  with  federally  related 
transactions. 

"  §  93A-70.    Disciplinary  action  by  Convuission. 
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(a)  The  Commission  may  take  disciplinary  action  against  State- 
licensed  or  State-certified  real  estate  appraisers.  Upon  its  own  motion, 
or  on  the  verified  complaint  of  any  person,  the  Commission  may 
investigate  the  actions  of  any  person  licensed  or  certified  under  this 
Article  or  any  other  person  who  shall  assume  to  act  in  such  capacity. 
If  the  Commission  finds  probable  cause  that  a  person  licensed  or 
certified  under  this  Article  has  violated  any  of  the  provisions  of  this 
Chapter,  the  Commission  may  hold  a  hearing  on  the  allegations  of 
misconduct. 

The  Commission  shall  have  power  to  suspend  or  revoke  at  any  time 
licensure  or  certification  privileges  granted  under  the  provisions  of  this 
Article  or  to  reprimand  or  censure  any  licensee  or  certificate  holder  if, 
following  a  hearing,  the  Commission  finds  the  licensee  or  certificate 
holder  to  have: 

(1)  Procured  licensure  or  certification  pursuant  to  this  Article 
by  making  a  false  or  fraudulent  representation; 

(2)  Made  any  willful  or  negligent  misrepresentation  or  any 
willful  or  negligent  omission  of  material  fact; 

(3)  Accepted  an  appraisal  assignment  when  the  employment  is 
contingent  upon  the  appraiser  reporting  a  predetermined 
result,  analysis,  or  opinion,  or  when  the  fee  to  be  paid  for 
the  performance  of  the  appraisal  assignment  is  contingent 
upon  the  opinion,  conclusion,  or  valuation  reached  or  upon 
consequences  resulting  from  the  appraisal  assignment; 

(4)  Acted  or  held  oneself  out  as  a  State-licensed  or  State- 
certified  real  estate  appraiser  when  not  so  licensed  or 
certified; 

(5)  Failed  as  a  State-licensed  or  State-certified  real  estate 
appraiser  to  actively  and  personally  supervise  any  person 
not  licensed  or  certified  under  this  Article  who  assists  the 
State-licensed  or  State-certified  real  estate  appraiser  in 
performing  real  estate  appraisals; 

(6)  Failed  to  retain  for  three  years  and  to  make  available  to  the 
Commission  for  its  inspection  without  prior  notice, 
originals  or  true  copies  of  all  written  contracts  engaging  his 
services  to  appraise  real  property,  and  all  reports  and 
supporting  data  assembled  and  formulated  by  the  appraiser 
in  preparing  the  reports; 

,.     0)      Paid  a  fee  or  valuable  consideration  to  any  person  for  acts 
or  services  performed  in  violation  of  this  Article; 
(8)      Acted  as  a  real  estate  appraiser  in  such  an  unworthy  or 
incompetent   manner   as   to   endanger   the    interest   of  the 
public; 
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(9)  Violated  any  of  the  standards  for  the  development  or 
communication  of  real  estate  appraisals  or  any  other  rule 
promulgated  by  the  Commission; 

(10)  Performed  any  other  act  which  constitutes  improper, 
fraudulent,  or  dishonest  conduct:  or 

(1  1)    Violated  any  of  the  provisions  of  this  Chapter. 

(b)  Following  a  hearing,  the  Commission  shall  also  have  power  to 
suspend  or  revoke  any  license  or  certificate  issued  under  the 
provisions  of  this  Article  or  to  reprimand  or  censure  any  licensee  or 
certificate  holder  when: 

(1)  The  licensee  or  certificate  holder  has  been  convicted  of,  or 
has  entered  a  plea  of  guilty  or  no  contest  upon  which  final 
judgment  is  entered  by  a  court  of  competent  jurisdiction  in 
this  State,  or  any  other  state,  to  an  offense  involving  moral 
turpitude  which  would  reasonably  affect  the  performance  of 
the  licensee  or  certificate  holder  in  the  real  estate  appraisal 
business;  or 

(2)  A  final  civil  judgment  has  been  entered  against  the  licensee 
or  certificate  holder  on  grounds  of  fraud,  misrepresentation 
or  deceit  in  the  making  of  any  appraisal  of  real  estate. 

(c)  When  a  person  licensed  or  certified  under  this  Article  is  accused 
of  any  act,  omission,  or  misconduct  which  would  subject  him  to 
disciplinary  action,  the  licensee  or  certificate  holder,  with  the  consent 
and  approval  of  the  Commission,  may  surrender  his  license  or 
certificate  and  all  the  rights  and  privileges  pertaining  to  it  for  a  period 
of  time  established  by  the  Commission.  A  person  who  surrenders  his 
license  or  certificate  shall  not  thereafter  be  eligible  for  or  submit  any 
application  for  licensure  or  certification  as  a  real  estate  appraiser 
during  the  period  that  the  license  or  certificate  is  surrendered. 

"  §  93A-7I .    Penalty  for  violaiion  of  this  Article. 

(a)  Any  person  who  acts  as,  or  holds  himself  out  to  be,  a  State- 
licensed  or  State-certified  real  estate  appraiser  without  first  obtaining  a 
license  or  certificate  as  provided  in  this  Article,  or  who  willfully 
performs  the  acts  specified  in  G.S.  93A-70(a)(l)  through  (10).  shall 
be  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  or 
imprisonment,  or  by  both,  in  the  discretion  of  the  court. 

(b)  The  Commission  may  appear  in  its  own  name  in  superior  court 
in  actions  for  injunctive  relief  to  prevent  any  person  from  violating  the 
provisions  of  this  Article  or  rules  promulgated  by  the  Commission. 
The  superior  court  shall  have  the  power  to  grant  these  injunctions 
whether  or  not  criminal  prosecution  has  been  or  may  be  instituted  as  a 
result  of  the  violations,  and  whether  or  not  the  person  is  the  holder  of 
a  license  or  certificate  issued  by  the  Commission  under  this  Article." 
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Sec.  7.  This  act  is  effective  upon  ratification  except  for  Sections 
3  through  5  which  shall  become  effective  July  1.  1990.  The  North 
Carolina  Real  Estate  Commission  shall  have  the  authority  upon 
ratification  of  this  act  to  adopt  rules  not  inconsistent  with  the 
provisions  of  this  act  and  the  General  Statutes  of  North  Carolina 
which  are  reasonably  necessary  to  implement  this  act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989. 

H.B.  616  CHAPTER  564 

AN     ACT     TO     INCORPORATE     THE     TOWN     OF     LELAND, 
SUBJECT  TO  A  REFERENDUM. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  A  Charter  for  the  Town  of  Leland  is  enacted  to 
read: 

"CHARTER  OF  THE  TOWN  OF  LELAND. 

"Chapter  I.  . 

"Incorporation  and  Corporate  Powers. 

"Section  1.1.  Incorporation  and  Corporate  Powers.  The  inhabitants 
of  the  Town  of  Leland  are  a  body  corporate  and  politic  under  the 
name  'Town  of  Leland'.  Under  that  name  they  have  all  the  powers, 
duties,  rights,  privileges,  and  immunities  conferred  and  imposed  upon 
cities  by  the  general  law  of  North  Carolina. 

"Chapter  II. 
"Corporate  Boundaries. 

"Sec.  2.1.  Town  Boundaries.  Until  modified  in  accordance  with 
law.  the  boundaries  of  the  Town  of  Leland  are  as  follows: 
Lying  and  being  in  Brunswick  County  and  beginning  at  a  point  of  the 
confluence  of  Sturgeon  Creek  and  the  Brunswick  River,  said 
beginning  point  being  located  in  Northwest  Township.  Brunswick 
County,  North  Carolina,  and  thence  from  said  beginning  point  in  a 
general  Westerly  direction  with  the  run  of  Sturgeon  Creek  to  the 
confluence  of  Sturgeon  Creek  and  Mill  Creek,  thence  in  a  general 
Westerly  direction  and  continuing  with  the  run  of  Sturgeon  Creek  to 
its  intersection  with  the  Southern  right-of-way  line  of  the  new  four 
lane  U.  S.  Highway  74-76.  thence  in  a  Southeasterly  direction  with 
the  Southern  right-of-way  line  of  the  new  U.  S.  Highway  74-76  to  the 
interchange  of  said  highway  with  U.  S.  Highway  17.  and  thence 
continuing  with  an  extension  of  the  Southern  right-of-way  line  of  the 
new  four  lane  U.  S.  Highway  74-76  as  it  would  proceed  through  the 
interchange  without  alteration  to  the  point  where  such  extension  would 
intersect  with  the  Southern  right-of-way  line  the  new  U.  S.  Highway 
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74-76  East  of  said  interchange  and  thence  continuing  with  said 
Southern  right-of-way  line  of  the  new  U.  S.  Highway  74-76  in  a 
Northeasterly  direction  to  a  point  in  the  center  of  the  Brunswick 
River,  thence  in  a  general  Northerly  direction  along  the  center  of  the 
Brunswick  River  to  the  point  of  confluence  of  the  Brunswick  River 
and  Sturgeon  Creek,  said  point  being  the  point  of  beginning. 

'  "Chapter  HI.  ';. 

"Governing  Body. 

"Sec.  3.1.  Slructure  of  Governing  Body:  Number  of  Members.  The 
governing  body  of  the  Town  of  Leland  is  the  Town  Council  and  the 
Mayor.    The  Town  Council  has  four  members. 

"Sec.  3.2.  Manner  of  Electing  Board.  The  qualified  voters  of  the 
entire  Town  elect  the  members  of  the  Council. 

"Sec.  3.3.  Term  of  Office  of  Council  Members.  In  1989,  four 
members  of  the  Council  shall  be  elected.  The  two  persons  receiving 
the  highest  numbers  of  votes  are  elected  for  four-year  terms,  and  the 
two  persons  receiving  the  next  highest  numbers  of  votes  shall  be 
elected  for  rwo-year  terms.  In  1991  and  biennially  thereafter,  two 
members  of  the  Council  shall  be  elected  for  four-year  terms. 

"Sec.  3.4.  Selection  of  Mayor:  Term  of  Of  pee.  The  qualified  voters 
of  the  entire  Town  elect  the  Mayor.  A  Mayor  shall  be  elected  in  1989 
and  biennially  thereafter  for  a  two-year  term.  The  Mayor  has  the 
same  voting  rights  and  privileges  and  is  subject  to  the  same  voting 
limitations  and  requirements  as  are  Council  members  under  the 
general  law.  In  determining  a  quorum,  a  majority  vote  of  the 
Council,  or  in  being  excused  from  voting,  the  Mayor  is  treated  as  a 
member  of  the  Council.  The  Mayor,  after  participating  with  Council 
members  in  a  vote  that  results  in  a  tie.  may  not  vote  a  second  time  to 
break  that  tie. 

"Chapter  IV. 
"Elections. 

"Sec.  4.1.  Conduct  of  Town  Elections.  The  Town  Council  shall  be 
elected  on  a  nonpartisan  basis  and  the  results  determined  by  the 
plurality  method  as  provided  by  G.S.  163-292. 

"Chapter  V.  V^    :  , 

"Administration. 

"Sec.  5.1.  Mayor-Council  Plan.  The  Town  of  Leland  operates 
under  the  Mayor-Council  plan  as  provided  by  Part  3  of  Article  7  of 
Chapter  160A  of  the  General  Statutes." 

Sec.  2.  Until  members  of  the  Town  Council  are  elected  in  1989 
in  accordance  with  the  Town  Charter  and  the  law  of  North  Carolina, 
the  Leland  Charter  Commission  shall  serve  as  the  interim  governing 
body.  The  Chairman  of  the  Leland  Charter  Commission  shall  be 
interim  Mayor  and  the  other  members  of  the  Commission  serve  as 
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interim  Council  members  from  the  time  tliat  the  results  of  the  election 
are  certified  until  noon  on  Thursday.  December  7.  1989,  when  their 
successors  shall  take  office  as  provided  by  this  Charter.  Vacancies  in 
the  interim  Council  shall  be  filled  by  appointment  made  by  the 
remaining  members.  A  vacancy  in  the  office  of  interim  Mayor  is 
filled  by  appointment  made  by  the  interim  governing  board. 

Sec.  3.  From  and  after  July  1.  1989,  the  citizens  and  property 
in  the  Town  of  Leland  shall  be  subject  to  municipal  taxes  levied  for 
the  year  beginning  July  1.  1989,  and  for  that  purpose  the  Town  shall 
obtain  from  Brunswick  County  a  record  of  property  in  the  area  herein 
incorporated  which  was  listed  for  taxes  as  of  .January  1,  1989,  and  the 
businesses  in  the  Town  shall  be  liable  for  privilege  license  tax  from 
the  effective  date  of  the  privilege  license  tax  ordinance.  The  Town 
may  adopt  a  budget  ordinance  for  fiscal  year  1989-90  without 
following  the  timetable  in  the  Local  Government  Budget  and  Fiscal 
Control  Act. 

Sec.  4.  (a)  The  Brunswick  County  Board  of  Elections  shall 
conduct  an  election  on  a  date  set  by  it,  to  be  not  less  than  60  nor 
more  than  120  days  after  the  date  of  ratification  of  this  act.  for  the 
purpose  of  submission  to  the  qualified  voters  of  the  area  described  in 
Section  2.1  of  the  Charter  of  Leland,  the  question  of  whether  or  not 
such  area  shall  be  incorporated  as  Leland.  Registration  for  the 
election  shall  be  conducted  in  accordance  with  G.S.  163-288.2. 

(b)    In  the  election,  the  question  on  the  ballot  shall  be: 
"[]  FOR  Incorporation  of  Leland 
[  ]  AGAINST  Incorporation  of  Leland." 

Sec.  5.  In  such  election,  if  a  majority  of  the  votes  cast  are  not 
cast  "FOR  Incorporation  of  Leland",  then  Sections  1  through  3  of  this 
act  shall  have  no  force  and  effect. 

Sec.  6.  In  such  election,  if  a  majority  of  the  votes  cast  shall  be 
cast  "FOR  Incorporation  of  Leland",  then  Sections  1  through  3  of  this 
act  shall  become  effective  on  the  date  that  the  Brunswick  County 
Board  of  Elections  determines  the  result  of  the  election.  The 
Brunswick  County  Board  of  Elections  shall  provide  a  special  filing 
period  for  candidates  for  the  1989  regular  Town  municipal  election  if 
the  date  this  act  becomes  effective  is  after  the  opening  date  for  filing 
provided  by  G.S.  163-294.2. 

Sec.  7.  Notwithstanding  the  description  of  corporate  boundaries 
set  out  in  Sec.  2.1  of  the  Charter  of  Leland,  any  area  within  those 
corporate  boundaries  which  is  annexed  by  another  municipality  by  an 
annexation  ordinance  adopted  pursuant  to  any  provision  of  Article  4A 
of  Chapter  160A  of  the  General  Statutes  prior  to  a  favorable  vote  on 
incorporation  as  provided  for  in  Sections  4.  5.  and  6  of  this  act  shall 
be  excluded  from  the  corporate  boundaries  of  the  Town  of  Leland. 
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Sec.  8.     This  act  is  effective  upon  ratification.  "     >         •' 

In  tlie  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  683  CHAPTER  565  r> 

AN  ACT  TO  EXEMPT  THE  CITIES  OF  LINCOLNTON  AND 
CHERRYVILLE  FROM  CERTAIN  ZONING  NOTICE 
REQUIREMENTS. 

The  General  Assembly  of  North  Carolina  enacts:  '  ■ 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law,  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.  This  act  applies  only  to  the  Cities  of  Lincolnton  and 
Cherryville. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  704  CHAPTER  566 

AN  ACT  TO  AMEND  THE  CHARITABLE  SOLICITATION 
LICENSURE  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  131C-4  reads  as  rewritten: 
"§  I3IC-4.  Licensure  required  for  charitable  solicitation. 

(a)  Any  person  who  solicits  charitable  contributions  shall  apply  for 
and  obtain  an  annual  license  from  the  Department  of  Human 
Resources.    A   person    who   is   authorized    to   solicit   on    behalf  of  a 
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licensed  or  exempt  person  is  not  required  to  obtain  a  license  under 
this  section. 

(b)  A  person  other  than  a  professional  solicitor  or  professional 
fund-raising  counsel  may  solicit  charitable  contributions  after  filing 
the  completed  application  until  the  Department  notifies  him  that  the 
application  has  been  denied  and  he  waives  or  exhausts  his 
administrative  and  judicial  remedies  under  Chapter  150B. 

(c)  A  person  who  has  been  denied  a  license  and  has  waived  or 
exhausted  his  administrative  and  judicial  remedies  under  Chapter  150B 
shall  not  solicit  charitable  contributions  until  another  application  has 
been  filed  with  the  Department  and  a  license  issued  by  the 
Department." 

Sec.  2.     G.S.  131C-6  reads  as  rewritten: 
"§  13IC-6.  Licensure  required  for  professional  fund-raising  counsel  and 
professional  solicitor. 

Any  person  who  acts  as  a  professional  fund-raising  counsel  or 
professional  solicitor  shall  apply  for  and  obtain  an  annual  license  from 
the  Department,  and  shall  not  act  as  a  professional  fund-raising 
counsel  or  professional  solicitor  until  after  obtaining  such  license 
Department.  A  person  who  is  authorized  to  act  on  behalf  of  a  licensed 
professional  fund-raising  counsel  or  a  licensed  professional  solicitor  is 
not  required  to  obtain  a  license  under  this  section." 

Sec.  3.     G.S.  131C-16.1  reads  as  rewritten: 
"§  I31C-I6.1.  Mandatory  disclosures. 

During  any  solicitation  by  a  professional  solicitor,  awd-  before 
requesting  or  appealing  either  directly  or  indirectly  for  any  charitable 
contribution,  the  name  of  the  ^  professional  solicitor  and  the  name  of 
the  person  soliciting  shall  disclose  be  disclosed  to  the  person  solicited: 
solicited. 

(1)  His  name;  and 

(2)  The  name  of  the  professional  solicitor  or  professional  fund- 
raising  counsel  by  whom  he  is  employed  and  the  address  of  his 
employer;  and 

(3)  The  average  of  the  percentage  of  gross  receipts  actually  paid  to 
the  persons  established  for  a  charitable  purpose  by  the  professional 
fund-raising — counsel — (^ — professional — solicitor — conducting — the 
solicitation  for  all  charitable  sales  promotions  conducted  in  this  State 
by  that  professional  fund-  raising  counsel  or  professional  solicitor  for 
the  past  12  months,  or  for  all  completed  charitable  sales  promotions 
where  the  professional  fund-raising  counsel  or  professional  solicitor 
has  been  soliciting  funds  for  less  than  12  months." 

Sec.  4.     G.S.  131C-17. 2  is  repealed. 
Sec.  5.     G.S.  131C-21.1  reads  as  rewritten: 
"  ^  lMC-21. 1.  Other  remedies. 
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(a)  The  solicitation  of  charitable  contributions  by  a  professional 
solicitor  or  professional  fund-raising  counsel  or  by  an  agent, 
employee,  or  servant  thereof  without  making  the  disclosures  required 
by  G.S.  131C-16,  and  G.S.  I31C-16.1  shall  be  considered  an  unfair 
or  deceptive  trade  practice,  as  prohibited  by  G.S.  75-1.1,  and  any 
person  solicited,  to  whom  these  disclosures  were  not  made,  and  who 
made  a  charitable  contribution  in  response  to  such  solicitation  shall 
have  a  right  of  action  on  account  of  such  injury  done  under  G.S. 
75-16  and  G.S.  75-16.1  against  the  offending  professional  solicitor  or 
professional  fund-raising  counsel,  counsel  or  an  employee  of  either. 
There  is  no  right  of  action  under  this  section  against  a  person 
established  for  a  charitable  purpose.  In  any  action  under  this 
subsection,  the  measure  of  damages  shall  be  the  amount  of  the 
contribution  made  by  the  person  solicited. 

(b)  The  Attorney  General  may  bring  a  civil  action  as  provided  in 
Article  1  of  Chapter  75  in  order  to  protect  the  public  from  the  unfair 
trade  practice  or  practices  described  in  subsection  (a).  In  prosecuting 
this  civil  action,  the  Attorney  General  may  make  use  of  any  and  all 
powers,  remedies,  and  civil  penahies  provided  under  Article  1  of 
Chapter  75. 

(c)  After  notice  and  an  opportunity  for  a  hearing  in  accordance  with 
Chapter  15QB  of  the  General  Statutes,  the  Secretary  may  order  a 
professional  fund-raising  counsel  or  a  professional  solicitor  who  has 
charged  an  unreasonable  and  excessive  fund-raising  fee  to  pay  to  the 
charitable — organization — that — was — charged — tb€ — unreasonable — awd 
excessive  fee  the  difference  between  the  fee  charged  and  a  reasonable 
and  nonexcessive  fee. 

•(d) — The — Secretary — of  Human — Resources — may — commence — the 
proceedings  provided  for  in  subsection  (c)  where  he  is  requested  to  do 
so  in  writing  by  the  chief  executive  officer  of  any  person  established 
for  a  charitable  purpose  within  60  days  after  the  last  payment  of 
money  to  the  person  established  for  a  charitable  purpose  by  the 
professional  fund-raising  counsel  or  professional  solicitor." 

Sec.  6.  This  act  shall  become  effective  October  1.  1989.  and 
applies  to  licenses  issued  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  730  CHAPTER  567 

AN  ACT  TO  PERMIT  THE  TOWN  OF  MATTHEWS  TO  ANNEX 
AREAS  LYING  WITHIN  ITS  CORPORATE  BOUNDARIES. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.  Except  as  provided  by  Sections  4  or  5  of  this  act,  in 
addition  to  the  authority  granted  by  G.S.  160A-36  (or  by  G.S.  160A- 
48  when  the  population  reaches  5.000  or  more),  the  Town  of 
Matthews  may  annex  any  area,  or  part  thereof,  which  was  surrounded 
by  the  corporate  boundaries  of  the  Town  on  March  1.  1989.  The 
procedural  requirements  of  Part  2  of  Article  4A  of  Chapter  160A  of 
the  General  Statutes  (or  Part  3  when  the  population  reaches  5,000  or 
more)  shall  be  applicable  to  any  such  annexation,  but  the  effective  date 
of  any  annexation  ordinance  adopted  under  the  provisions  of  this  act 
may  not  be  earlier  than  June  30,  1989.  The  property  tax  liability  of 
any  such  annexed  area  shall  be  determined  as  provided  in  G.S.  160A- 
58.10. 

Sec.  2.  The  procedure  for  annexation  under  this  act  is  as  stated 
in  G.S.  160A-37. 

Sec.  3.  This  act  in  no  way  allows  for  future  annexation  of 
property  within  future  town  boundaries  or  as  a  precedent  for  any 
legislative  annexation  of  the  remaining  town  sphere. 

Sec.  4.  The  Town  of  Matthews  may  not  annex  under  this  act 
any  of  the  following  parcels: 

Parcel  No.  ,  Size 

193-231-03  25.10  acres 

193-301-02  -  9.29  acres 

193-181-05  ,  10.94  acres 

193-181-29  6.00  acres 

193-161-01  .'  30.00  acres 

193-311-14  4.22  acres 

193-311-15  10.29  acres 

193-311-16  9.56  acres 

215-163-01  72.29  acres 

215-111-15  ,,  ;  3.05  acres 

215-111-16  "'  3.03  acres 

227-027-31  ..     6.38  acres 

227-027-42  3.28  acres 

■  227-026-04  (part)  18.74  acres 

227-151-14  59.29  acres 

227-182-02  (parO  29.00  acres 

227-311-34  (parO  1 1 .70  acres 

Sec.  5.  Under  no  circumstances  shall  this  act  apply  to  the 
property  acquired  by  Mecklenburg  County  from  Hazeline  M.  Massey. 
tax  parcel  number  215-062-02;  acquired  by  Mecklenburg  County  from 
National  Facilities  Corporation,  tax  parcel  number  215-081-15;  and 
acquired  by  Mecklenburg  County  from  Lester  H.  Yandle.  Jr..  tax 
parcel  numbers  215-062-01  and  215-061-06. 

Sec.  6.     This  act  is  effective  upon  ratification. 
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In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989.  . :_  -         ■-- 

H.B.  779  CHAPTER  568        '  r  ;  i:  ..; 

AN  ACT  TO  EXEMPT  THE  TOWN  OF  ELM  CITY  FROM 
CERTAIN  ZONING  NOTICE  REQUIREMENTS.  ;      '    ' 

The  General  Assembly  of  North  Carolina  enacts:  '■      *         ■       ' 

Section  1.  Notwithstanding  G.S.  160A-384  or  any  other 
provision  of  law.  when  a  city  is  zoning  property,  in  lieu  of  mailing  a 
notice  of  the  proposed  zoning  classification  actions  to  any  property 
owner  or  other  person  a  city  may  publish  once  a  week  for  four 
successive  calendar  weeks  in  a  newspaper  having  general  circulation 
in  the  area  a  map  showing  the  boundaries  of  the  area  which  the  city 
proposes  to  zone.  Such  map  shall  be  not  less  than  one-half  of  a 
newspaper  page  in  size  and  shall  be  published  on  the  dates  that  the 
notice  of  hearing  with  regard  to  such  proposed  zoning  actions  is 
published  pursuant  to  G.S.  160A-364.  This  notice  shall  only  be 
effective  for  property  owners  that  reside  in  the  area  of  general 
circulation  of  the  newspaper  which  publishes  the  notice.  Property 
owners  who  reside  outside  of  said  area,  according  to  the  address  listed 
on  the  most  recent  property  tax  listing  for  the  affected  property,  shall 
be  notified  by  mail  pursuant  to  G.S.  160A-384. 

Sec.  2.     This  act  applies  only  to  the  Town  of  Elm  City. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  792  CHAPTER  569 

AN  ACT  TO  EXPAND  THE  DEFINITION  OF  THE  CENTRAL 
BUSINESS  DISTRICT  OF  ASHEVILLE  FOR  A  LOCAL  ACT 
CONCERNING  DOWNTOWN  DEVELOPMENT  PROJECTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  1(h)  of  Chapter  721.  Session  Laws  of  1985, 
reads  as  rewritten: 

"(h)     As  used  in  this  section,  the  term  'central  business  district' 
means  the  following  area:  areas: 

(1)  That  area  bounded  by  Patton  Avenue  and  College  Street  on 
the  South.  Haywood  Street  from  College  Street  to  Battery 
Park  Avenue  and  Batter\  Paik  Avenue  fi^oni  Havwood  Street 
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to  Otis  Street  and  Otis  Street  from  Battery  Park  Avenue  to 
Patton  Avenue:  and 

(2)  That  area  bounded  as  follows:  BEGINNING  at  the 
intersection  of  North  Lexington  Avenue  and  College  Street 
in  downtown  Asheville.  thence  westerly  with  the  center  of 
College  Street  to  its  intersection  with  the  center  of  Haywood 
Street:  thence  northerly  with  the  center  of  Haywood  Street  to 
its  intersection  with  the  center  of  Battery  Park  Avenue; 
thence  westerly  with  the  center  of  Battery  Park  Avenue  to  its 
intersection  with  the  center  of  O'Henry  Avenue:  thence 
northerly  with  the  center  of  O'Henry  to  its  intersection  with 
the  center  of  Haywood  Street:  thence  easterly  with  the  center 
of  Haywood  to  its  intersection  with  the  center  of  Flint  Street: 
thence  northerly  with  the  center  of  Flint  Street  to  its 
intersection  with  the  center  of  Hiawassee  Street:  thence 
easterly  with  the  center  of  Hiawassee  Street  to  its  intersection 
with  the  center  of  Lexington  Avenue:  thence  southerly  with 
the  center  of  Lexington  Avenue  to  the  place  of 
BEGINNING." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  943  CHAPTER  570 

AN  ACT  AUTHORIZING  THE  CITY  OF  ROANOKE  RAPIDS  TO 
INCREASE  ITS  MOTOR  VEHICLE  TAG  TAX  FROM  FIVE  TO 
SIX  DOLLARS. 

TJie  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  20-97(a)  reads  as  rewritten: 
"(a)  All  taxes  levied  under  the  provisions  of  this  Article  are 
intended  as  compensatory  taxes  for  the  use  and  privileges  of  the  public 
highways  of  this  State,  and  shall  be  paid  by  the  Commissioner  to  the 
State  Treasurer,  to  be  credited  by  him  to  the  State  Highway  Fund:  and 
no  county  or  municipality  shall  levy  any  license  or  privilege  tax  upon 
any  motor  vehicle  licensed  by  the  State  of  North  Carolina,  except  that 
cities  and  towns  other  than  the  City  of  Durham  may  le\7  not  more 
than  five  dollars  ($5.00)  six  dollars  ($6.00)  per  year  upon  any  vehicle 
resident  therein,  and  except  that  the  City  of  Durham  may  levy  not 
more  than  one  dollar  ($1.00)  per  year  upon  any  vehicle  resident 
therein.  Provided,  further,  that  cities  and  towns  may  levy,  in  addition 
to  the  amounts  hereinabove  provided  for.  a  sum  not  to  exceed  fifteen 
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dollars  ($15.00)  per  year  upon  each  vehicle  operated  in  such  city  or 
town  as  a  taxicab." 

Sec.  2.     This  act  applies  to  the  City  of  Roanoke  Rapids  only. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  973  CHAPTER  571 

AN  ACT  TO  REQUIRE  THE  CERTIFICATION  OF  A 
REGISTERED  LAND  SURVEYOR  THAT  THE  PLATS  OR 
PLANS  OF  THE  CONDOMINIUM  ARE  ACCURATE. 

The  General  Assembly  of  North  Carolina  enacts:  • 

Section  1.      G.S.  47C-2^  109(b)  reads  as  rewritten: 
"(b)  Each  plat  or  plan  or  combination  thereof  must  show: 

(1)  The  name  and  a  survey  or  general  schematic  map  of  the 
entire  condominium; 

(2)  The  location  and  dimensions  of  all  real  estate  not  subject  to 
development  rights  or  subject  only  to  the  development  right 
to  withdraw  and  the  location  and  dimensions  of  all  existing 
improvements  within  that  real  estate: 

(3)  The  location  and  dimensions  of  any  real  estate  subject  to 
development  rights,  labeled  to  identify  the  rights  applicable 
to  each  parcel: 

(4)  The  extent  of  any  encroachments  by  or  upon  any  portion  of 
the  condominium; 

(5)  The  location  and  dimensions  of  all  easements  having 
specific  location  and  dimensions  and  serving  or  burdening 
any  portion  of  the  condominium: 

(6)  The  verified  statement  of  an  architect  licensed  under  the 
provisions  of  Chapter  83  (83A)  of  the  General  Statutes  or 
an  engineer  registered  under  the  provisions  of  Chapter  89C 
of  the  General  Statutes  certifying  that  such  plats  or  plans 
fully  and  accurately  depict  the  layout,  location,  ceiling  and 
floor  elevations,  unit  numbers  and  dimensions  of  the  units, 
as  built: 

(6a)  The  certificate  by  a  registered  land  surveyor  licensed  under 
the  provisions  of  Chapter  89C  of  the  General  Statutes 
stating  that  the  plats  or  plans  accurately  depict  the  legal 
boundaries  and  the  physical  location  of  the  units  and  other 
improvements  relative  to  those  boundaries; 

(7)  The  locations  and  dimensions  of  limited  common  elements: 
however,  parking  spaces  and  the  limited  common  elements 
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described  in  subsections  47C-2-J02(2)  and  (4)  need  not  be 
shown,  except  for  decks,  stoops,  porches,  balconies,  and 
patios: 

(8)  A  legally  sufficient  description  of  any  real  estate  in  which 
the  unit  owners  will  own  only  an  estate  for  years,  labeled 
as  'leasehold  real  estate"; 

(9)  The  distance  between  noncontiguous  parcels  of  real  estate 
comprising  the  condominium: 

(10)  Any  unit  in  which  the  declarant  has  reserved  the  right  to 
create  additional  units  or  common  elements." 

Sec.  2.  This  act  shall  become  effective  October  1.  1989,  and 
applies  to  all  plats  and  plans  filed  with  the  register  of  deeds  on  or  after 
that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  1052  CHAPTER  572 

AN  ACT  TO  RE-RATIFY  A  PROPOSED  AMENDMENT  TO  THE 
CONSTITUTION  OF  THE  UNITED  STATES  CONCERNING 
COMPENSATION  OF  MEMBERS  OF  CONGRESS. 

Whereas,  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  assembled  (two-thirds  of  each  House  concurring) 
and  on  March  4.  1789.  proposed  the  following  amendment  to  the 
Constitution  of  the  United  States,  to  become  valid  as  a  part  of  the 
Constitution  when  ratified  by  the  legislatures  of  the  several  states,  in 
words  as  follows: 

"ART.  II.  No  law  varying  the  compensation  for  the  service  of  the 
senators  and  representatives,  shall  take  effect  until  an  election  of 
representatives  shall  have  intervened.":  and 

Whereas,  this  proposed  amendment  was  part  of  the  Bill  of  Rights 
containing  12  proposed  amendments,  only  10  of  which  have  been 
ratified  by  a  sufficient  number  of  states:  and 

Whereas,  by  Chapter  19.  Laws  of  1789.  the  North  Carolina 
General  Assembly  ratified  all  12  amendments,  being  one  of  the  few 
states  to  ratify  Article  II  of  Amendment  set  out  above;  and 

Whereas,  in  recent  years,  many  more  states  have  ratified  this 
proposed  amendment,  but  there  may  be  constitutional  questions  about 
whether  the  actions  of  the  states  must  be  contemporaneous:  and 

Whereas.  North  Carolina  is  celebrating  the  Bicentennial  of  the 
Bill  of  Rights:  Now,  therefore. 

The  General  Assembly  of  North  Carolina  cnaci:^: 
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Section  1.  The  proposed  Second  Article  of  Amendment  to  the 
Constitution  of  the  United  States,  reading  "No  law  varying  the 
compensation  for  the  service  of  the  senators  and  representatives,  shall 
take  effect  until  an  election  of  representatives  has  intervened",  ratified 
by  Chapter  19,  Laws  of  1789.  is  re-ratified  by  the  General  Assembly 
of  the  State  of  North  Carolina. 

Sec.  2.  The  Secretary  of  State  shall  send  a  certified  copy  of  this 
act  to  the  National  Archives  and  Records  Administration,  the  Clerk  of 
the  United  States  House  of  Representatives,  and  to  the  Secretary  of  the 
United  States  Senate. 

Sec.  3.     This  act  is  effective  upon  ratification.  '       '  ' 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

H.B.  1105  CHAPTER  573 

AN      ACT      TO      ALLOW      COUNTIES      TO      ASSUME      THE 
INDEBTEDNESS  OF  CERTAIN  SPECIAL  DISTRICTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  162 A  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"Article  7. 
•     "Assumption  of  Indebtedness  of  Certain  Districts. 
"§  162A-WI.    Assumption  of  indebtedness  of  certain  districts. 

Subject  to  approval  by  a  majority  of  the  qualified  voters  of  the 
county  voting  at  an  election  thereon,  a  county  may  assume  all 
indebtedness,  incurred  for  paying  all  or  any  part  of  the  cost  of  a  water 
supply  and  distribution  system,  a  sewerage  system,  or  both,  of  any: 

(1)  Water  and  sewer  authority  organized  under  Article  1  of  this 
Chapter; 

(2)  Metropolitan  water  district  organized  under  Article  4  of  this 
Chapter; 

(3)  Metropolitan  sewerage  district  organized  under  Article  5  of 
this  Chapter;  or 

(4)  County  water  and  sewer  district  organized  under  Article  6  of 
this  Chapter. 

An  election  under  this  Article  shall  be  called  and  held  in  accordance 
with  the  provisions  of  the  Local  Government  Finance  Act,  insofar  as 
the  same  may  be  made  applicable,  and  the  returns  of  the  election  shall 
be  canvassed  and  a  statement  of  the  result  thereof  prepared,  recorded 
and  published  as  provided  in  the  Local  Government  Finance  Act.  No 
right  of  action  or  defense  founded  upon  the  invalidity  of  the  election 
shall  be  asserted   nor  shall   the  validity  of  the  election   be  open   to 
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question  in  any  court  upon  any  ground  whatever,  except  in  an  action 
or  proceeding  commenced  within  30  days  after  the  publication  of  thie 
statement  of  result.  In  the  event  that  any  indebtedness  of  a  water  and 
sewer  authority,  metropolitan  water  district,  metropolitan  sewerage 
district,  or  county  water  and  sewer  district  is  assumed  by  the  county, 
there  shall  be  annually  levied  and  collected  an  ad  valorem  tax  upon  all 
the  taxable  property  in  the  county  sufficient  to  pay  the  assumed 
indebtedness  and  the  interest  thereon  as  it  becomes  due  and  payable; 
provided,  however,  the  tax  may  be  reduced  by  the  amount  of  other 
moneys  actually  available  for  this  purpose.  The  tax  shall  be 
determined,  levied  and  collected  in  the  manner  provided  by  law." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989. 

H.B.  1293  CHAPTER  574 

AN  ACT  TO  PROVIDE  THAT  THE  DEPARTMENT  OF 
NATURAL  RESOURCES  AND  COMMUNITY  DEVELOPMENT 
SHALL  STUDY  THE  NEED  TO  PROTECT  MARITIME 
FORESTS  AND  PREVENT  PIECEMEAL  DEVELOPMENT  OF 
THE  FORESTS  AND  REPORT  TO  THE  GENERAL  ASSEMBLY 
ON  THE  RESULTS  OF  THE  STUDY  AND  THE 
DEVELOPMENT  AND  ADOPTION  OF  RULES  TO  PROTECT 
MARITIME  FORESTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Department  of  Natural  Resources  and 
Community  Development.  Division  of  Coastal  Management,  shall 
study  the  need  to  protect  maritime  forests  and  to  prevent  piecemeal 
development  in  the  forests.  The  Department  shall  inventory  the 
maritime  forests  and  their  resources,  the  development  that  has 
occurred  within  the  forests,  and  the  effect  of  the  development  on 
maritime  forests.  The  Department  shall  report  to  the  1989  General 
Assembly.  Regular  Session  1990.  its  findings  from  the  study  and  any 
rules  that  are  proposed  or  adopted  by  the  Department  to  protect 
maritime  forests. 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989.  j 
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H.B.  1324  CHAPTER  575  '  '"     ■''  ^■''■^^^'"^ 

AN  ACT  TO  AMEND  THE  RULES  OF  CIVIL  PROCEDURE  TO 
PROVIDE  THAT,  WHEN  JURISDICTION  IS  BASED  ON  THE 
SUBJECT  MATTER,  THE  REQUIREMENTS  FOR  SERVICE  OF 
PROCESS  BY  PUBLICATION  ARE  SATISFIED  WHEN 
PUBLICATION  IS  MADE  IN  THE  COUNTY  WHERE  THE 
ACTION  IS  PENDING. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  lA-1 ,  Rule  4(jl)  reads  as  rewritten: 

"(jl)  Service  by  publication  on  party  that  cannot  otherwise  be 
served.  —  A  party  that  cannot  with  due  diligence  be  served  by  personal 
delivery  or  registered  or  certified  mail  may  be  served  by  publication. 
Except  in  actions  involving  jurisdiction  in  rem  or  quasi  in  rem  as 
provided  in  section  (k).  Service  service  of  process  by  publication  sliall 
consist  of  publishing  a  notice  of  service  of  process  by  publication  once 
a  week  for  three  successive  weeks  in  a  newspaper  that  is  qualified  for 
legal  advertising  in  accordance  with  G.S.  1-597  and  G.S.  1-598  and 
circulated  in  the  area  where  the  party  to  be  served  is  believed  by  the 
serving  party  to  be  located,  or  if  there  is  no  reliable  information 
concerning  the  location  of  the  party  then  in  a  newspaper  circulated  In 
the  county  where  the  action  is  pending.  If  the  party's  post-office 
address  is  known  or  can  with  reasonable  diligence  be  ascertained, 
there  shall  be  mailed  to  the  party  at  or  immediately  prior  to  the  first 
publication  a  copy  of  the  notice  of  service  of  process  by  publication. 
The  mailing  may  be  omitted  if  the  post-office  address  cannot  be 
ascertained  with  reasonable  diligence.  Upon  completion  of  such 
service  there  shall  be  filed  with  the  court  an  affidavit  showing  the 
publication  and  mailing  in  accordance  with  the  requirements  of  G.S. 
1-75.10(2),  the  circumstances  warranting  the  use  of  service  by 
publication,  and  information,  if  any,  regarding  the  location  of  the 
party  served. 

The  notice  of  service  of  process  by  publication  shall  (i)  designate 
the  court  in  which  the  action  has  been  commenced  and  the  title  of  the 
action,  which  title  may  be  indicated  sufficiently  by  the  name  of  the 
first  plaintiff  and  the  first  defendant;  (ii)  be  directed  to  the  defendant 
sought  to  be  served;  (iii)  state  either  that  a  pleading  seeking  relief 
against  the  person  to  be  served  has  been  filed  or  has  been  required  to 
be  filed  therein  not  later  than  a  date  specified  in  the  notice;  (iv)  state 
the  nature  of  the  relief  being  sought;  (v)  require  the  defendant  being 
so  served  to  make  defense  to  such  pleading  within  40  davs  after  a  date 
stated  in  the  notice,  exclusive  of  such  date,  which  date  so  stated  shall 
be  the  date  of  the  first  publication  of  notice,  or  the  date  when  the 
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complaint  is  required  to  be  filed,  whichever  is  later,  and  notify  the 
defendant  that  upon  his  failure  to  do  so  the  party  seeking  service  of 
process  by  publication  will  apply  to  the  court  for  the  relief  sought;  (vi) 
in  cases  of  attachment,  state  the  information  required  by  G.S. 
1-440.14;  (vii)  be  subscribed  by  the  party  seeking  service  or  his 
attorney  and  give  the  post-office  address  of  sucii  party  or  his  attorney; 
and  (viii)  be  substantially  in  the  following  form: 

NOTICE  OF  SERVICE  OF  PROCESS  BY  PUBLICATION 

STATE  OF  NORTH  CAROLINA  '      '       COUNTY 

In  the Court 

[Title  of  action  or  special  proceeding]  To  [Person  to  be  served]: 

Take  notice  that  a  pleading  seeking  relief  against  you   (has  been 

filed)  (is  required  to  be  filed  not  later  than  .  19 )  in  the 

above-entitled  (action)  (special  proceeding).  The  nature  of  the  relief 
being  sought  is  as  follows: 
(State  nature.) 

You  are  required  to  make  defense  to  such  pleading  not  later  than 

( .  19 )  and  upon  your  failure  to  do  so  the  party  seeking  service 

against  you  will  apply  to  the  court  for  the  relief  sought. 

This,  the day  of .  19 

(Attorney)  (Party) 

(Address)" 

Sec.  2.     G.S.  lA-1.  Rule  4(k)  reads  as  rewritten: 

"(k)  Process  —  Manner  of  service  to  exercise  jurisdiction  in  rem  or 
quasi  in  rem.  --  In  any  action  commenced  in  a  court  of  this  State 
having  jurisdiction  of  the  subject  matter  and  grounds  for  the  exercise 
of  jurisdiction  in  rem  or  quasi  in  rem  as  provided  in  G.S.  1-75.8.  the 
manner  of  service  of  process  shall  be  as  follows: 

(1)  Defendant  Known.  -  If  the  defendant  is  known,  he  may  be 
served  in  the  appropriate  manner  prescribed  for  service  of 
process  in  section  ^^  (j).  or.  if  otherwise  appropriate 
section  (jl);  except  that  the  requirement  for  service  by 
publication  in  (jl)  shall  be  satisfied  if  made  in  the  county 
where  the  action  is  pending  and  proof  of  service  is  made  in 
accordance  with  section  (j2). 

(2)  Defendant  Unknown.  --  If  the  defendant  is  unknown,  he 
may  be  designated  by  description  and  process  may  be  served 
by  publication  in  the  manner  provided  in  section  4^  (jl). 
except  that  the  requirement  for  ser\'ice  by  publication  in  (jl) 
shall  be  satisfied  if  made  in  the  county  where  the  action  is 
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pending  and  proof  of  service  is  made  in  accordance  with 
section  02)." 
Sec.  3.     Tliis   act   is  effective   upon    ratification   and   applies   to 
actions  instituted  and  service  made  on  or  after  tiiat  date. 

In  tlie  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July,  1989. 

' ■ '     ' " ■' '     ' . ' ■  .'.  ' .  i  '  '■ ' \''^-   .■'■-■. 
H.B.  2036  CHAPTER  576 

AN  ACT  TO  CHANGE  THE  NAME  OF  THE  LENOIR  COUNTY 
TOURISM  DEVELOPMENT  AUTHORITY  TO  THE  KINSTON- 
LENOIR  COUNTY  TOURISM  DEVELOPMENT  AUTHORITY. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Section  1(e)  of  Chapter  561,  Session  Laws  of  1987, 
reads  as  rewritten: 

"(e)  Distribution  and  use  of  tax  revenue.  Lenoir  County  shall,  on  a 
monthly  basis,  remit  the  net  proceeds  of  the  occupancy  tax  to  the 
Lenoir  Kinston-Lenoir  County  Tourism  Development  Authority.  The 
Authority  may  spend  funds  remitted  to  it  under  this  subsection  only  to 
further  the  development  of  travel,  tourism,  and  conventions  in  Lenoir 
County  through  advertising  and  promotion,  to  sponsor  tourist-oriented 
events  and  activities  in  Lenoir  County,  and  to  finance  tourist-related 
capital  projects  in  Lenoir  County.  As  used  in  this  subsection,  'net 
proceeds'  means  gross  proceeds  less  the  cost  to  the  county  of 
administering  and  collecting  the  tax.  which  may  not  exceed  five 
percent  (5%)  of  the  gross  proceeds." 

Sec.  2.     Section  2(a)  of  Chapter  561.   Session  Laws  of  1989, 
reads  as  rewritten: 

"(a)  Appointment  and  membership.  When  the  board  of 
commissioners  adopts  a  resolution  levying  a  room  occupancy  tax 
under  this  act,  it  shall  also  adopt  a  resolution  creating  the  Lenoir 
Kinston-Lenoir  County  Tourism  Development  Authority,  which  shall 
be  a  public  authority  under  the  Local  Government  Budget  and  Fiscal 
Control  Act.  The  resolution  shall  provide  that  the  Authority  shall  be 
composed  of  the  following  seven  members: 

(1)  A  Lenoir  County  Commissioner  appointed  by  the  board  of 
commissioners; 

(2)  A  member  of  the  Kinston  City  Council  appointed  by  the  city 
council; 

(3)  Three  owners  or  operators  of  motels,  hotels,  or  other  taxable 
accommodations  in  Lenoir  County  that  have  at  least  50 
units,  one  of  whom  shall  be  appointed  by  the  Kinston  City 
Council,      one      by      the      Lenoir      County      Board      of 
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Commissioners,  and  one  by  the  Lenoir  County  Chamber  of 

Commerce;  and 

(4)    Two  individuals  involved  in  the  tourist  business  who  have 

demonstrated  an  interest  in  tourist  development  and  do  not 

own    or    operate    hotels,    motels,    or    other    taxable    tourist 

accommodations,  appointed  as  follows:     one  by  the  Kinston 

City    Council    and    one    by    the    Lenoir    County    Board    of 

Commissioners. 

All   members  of  the  Authority  shall   serve  without  compensation. 

Vacancies  shall  be  filled  in  the  same  manner  as  original  appointments. 

Members  appointed  to  fill  vacancies  shall  serve  for  the  remainder  of 

the   unexpired  term.      The  Authority  shall  elect  each   year  from   its 

membership  a  chairman.     No  member  may  serve  as  chairman  more 

than  two  one-year  terms  in  succession.     The  Authority  shall  meet  at 

the  call  of  the  chairman  or  of  any  three  members  and  shall  adopt  rules 

of  procedure  to  govern  its  meetings.    The  Finance  Officer  for  Lenoir 

County  shall  be  the  ex  officio  finance  officer  of  the  Authority." 

Sec.  3.     No  additional  s  action  by  the  Lenoir  County  Board  of 
Commissioners  is  necessary  to  implement  this  act. 
Sec.  4.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  4th 
day  of  July.  1989. 

SB.  386  CHAPTER  577 

AN  ACT  TO  REGULATE  PUBLIC  SWIMMING  POOLS. 

The  General  Assembly  of  Norili  Carolina  enacts: 

Section  1.      Article  8  of  Chapter  130A  of  the  General  Statutes  is 
amended  by  adding  a  new  Part  at  the  end  to  read: 

"Part  10.  Public  Swimming  Pools. 
"§  I30A-280.    Scope. 

This  Article  provides  for  the  regulation  of  public  swimming  pools  in 
the  State  as  they  may  affect  the  public  health  and  safety.  As  used  in 
this  Article,  the  term  'public  swimming  pool'  means  any  structure, 
chamber,  or  tank  containing  an  artificial  body  of  water  used  by  the 
public  for  swimming,  diving,  wading,  recreation,  or  therapy,  together 
with  buildings,  appurtenances,  and  equipment  used  in  connection  with 
the  body  of  water,  regardless  of  whether  a  fee  is  charged  for  its  use. 
The  term  includes  municipal,  school,  hotel,  motel,  apartment, 
boarding  house,  athletic  club,  or  other  membership  facility  pools  and 
spas.  This  Article  does  not  apply  to  a  private  pool  serving  a  single 
family  dwelling  and  used  only  by  the  residents  of  the  dwelling  and 
their  guests.    This  Article  also  does  not  apply  to  therapeutic  pools  used 
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in  physical  therapy  programs  operated  by  medical  facilities  licensed  by 
the    Department    of   Human    Resources    or    operated    by    a    licensed 
physical  therapist,  nor  to  therapeutic  chambers  drained,  cleaned,  and 
refilled  after  each  individual  use. 
"§  130A-28I.    Operaiion  permit  required. 

No  public  swimming  pool  may  be  opened  for  use  unless  the  owner 
or  operator  has  obtained  an  operation  permit  issued  by  the  Department 
pursuant  to  rules  adopted  under  G.S.  130A-282. 
"§  I30A-282.    Commission  to  adopt  rules.  ■ :    ••, > , 

For  protection  of  the  public  health  and  safety,  the  Commission  shall 
adopt  and  the  Department  shall  enforce  rules  concerning  the 
construction  and  operation  of  public  swimming  pools.  The 
Commission  shall  classify  public  swimming  pools  on  the  basis  of  size, 
usage,  type,  or  any  other  appropriate  factor  and  shall  adopt 
requirements  for  each  classification.  The  rules  shall  include 
requirements  for: 

(1)  Submission  and  review  of  plans  prior  to  construction.  >  > 

(2)  Application,  review,  expiration,  renewal,  and  revocation  or 
suspension  of  an  operating  permit. 

(3)  Inspection. 

(4)  Construction  and  operation  including  water  source,  water 
quality  and  testing,  materials,  depth  and  other  dimensions, 
fencing,  water  treatment,  chemical  storage,  toilet  and  bath 
facilities,  measures  to  ensure  the  personal  cleanliness  of 
bathers,  safety  equipment  and  other  safety  measures,  and 
sewage  and  other  wastewater  disposal." 

Sec.  2.  G.S.  130A-39(g)  reads  as  rewritten: 
"(g)  A  local  board  of  health  may  impose  a  fee  for  services  to  be 
rendered  by  a  local  health  department,  except  where  the  imposition  of 
a  fee  is  prohibited  by  statute  or  where  an  employee  of  the  local  health 
department  is  performing  the  services  as  an  agent  of  the  State. 
Notwithstanding  any  other  provisions  of  law.  a  local  board  of  health 
may  impose  a  fee  cost- related  fees  for  services  performed  pursuant  to 
Article  11  of  this  Chapter.  'Sanitary  SeWage  Systems.  Systems,'  and 
services  performed  pursuant  to  Part  10,  Article  8  of  this  Chapter, 
'Public  Swimming  Pools.'  Fees  shall  be  based  upon  a  plan 
recommended  by  the  local  health  director  and  approved  by  the  local 
board  of  health  and  the  appropriate  county  board  or  boards  of 
commissioners.  The  fees  collected  under  the  authority  of  this 
subsection  are  to  be  deposited  to  the  account  of  the  local  health 
department  so  that  they  may  be  expended  for  public  health  purposes  in 
accordance  with  the  provisions  of  the  Local  Government  Budget  and 
Fiscal  Control  Act." 
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Sec.  3.  This  act  shall  become  effective  February  I.  1990. 
However,  upon  ratification  of  this  act.  the  Commission  for  Health 
Services  is  authorized  to  adopt  rules  to  implement  this  act.  The  rules 
shall  become  effective  February  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July,  1989. 

S.B.  628  CHAPTER  578 

AN  ACT  TO  ALLOW  THE  GOVERNING  BODY  OF  A  COUNTY 
OR  ITS  MUNICIPALITIES  TO  CONTRACT  WITH  FINANCIAL 
INSTITUTIONS  FOR  RECEIPT  OF  PAYMENT  OF  PROPERTY 
TAXES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  g!s.  105-321  is  amended  by  adding  a  new 
subsection  to  read: 

"(e)  The  governing  body  of  a  taxing  unit  may  contract  with  a  bank 
or  other  financial  institution  for  receipt  of  payment  of  taxes  payable  at 
par.  A  financial  institution  may  not  issue  a  receipt  for  any  tax 
payments  received  by  it.  however.  Discount  for  early  payment  of 
taxes  shall  be  allowed  by  a  financial  institution  that  contracts  with  a 
taxing  unit  pursuant  to  this  subsection  to  the  same  extent  as  allowed  by 
the  tax  collector.  A  financial  institution  that  contracts  with  a  taxing 
unit  for  receipt  of  payment  of  taxes  shall  furnish  a  bond  to  the  taxing 
unit  conditioned  upon  faithful  performance  of  the  contract  in  a  form 
and  amount  satisfactory  to  the  governing  body  of  the  taxing  unit.  A 
governing  body  of  a  taxing  unit  that  contracts  with  a  financial 
institution  pursuant  to  this  subsection  shall  publish  a  timely  notice  of 
the  institution  at  which  taxpayers  may  pay  their  taxes  in  a  newspaper 
having  circulation  within  the  taxing  unit.  No  notice  is  required, 
however,  if  the  financial  institution  receives  payments  only  through  the 
mail." 

Sec.  2.     G.S.  105-353  reads  as  rewritten: 
"§  105-353.  Place  for  collection  of  taxes. 

Taxes  shall  be  payable  at  the  office  of  the  tax  collector,  collector  or 
at  a  financial  institution  with  which  the  taxing  unit  has  contracted  for 
receipt  of  payment  of  taxes.  For  the  convenience  of  taxpayers,  the 
governing  body  may  require  the  tax  collector  to  be  present  to  collect 
taxes  in  person  or  by  deputy  at  other  designated  places  within  the 
taxing  unit  at  times  prescribed  by  the  governing  body.  If  the  governing 
body  exercises  this  authority,  the  tax  collector  shall  give  timely  notice 
of  the  places  and  times  at  which  he  will  be  present  for  collection:  this 
notice  shall  be  published  in  a  newspaper  having  general  circulation  in 
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the  taxing  unit  and  posted  at  three  or  more  public  places  within  the 
taxing  unit." 

Sec.  3.     G.S.  105-357(b)  reads  as  rewritten: 

"(b)  Acceptance  of  Checks.  -  In  the  tax  collector's  discretion  and 
at  his  own  risk,  he  may  accept  checks  in  payment  of  taxes.  Should  he 
do  so.  the  tax  collector  shall  have  the  option  to  issue  the  tax  receipt 
immediately  or  to  withhold  the  receipt  until  the  check  has  been 
collected.  If  a  tax  collector  accepts  a  check  and  issues  a  tax  receipt  and 
the  check  is  thereafter  returned  unpaid  (without  negligence  on  the  part 
of  the  tax  collector  in  presenting  the  check  for  payment),  the  taxes  for 
which  the  check  was  given  shall  be  deemed  unpaid;  and  the  tax 
collector  shall  immediately  correct  the  copy  of  the  tax  receipt  and 
other  appropriate  records  in  his  office  to  show  the  fact  of  nonpayment, 
and  he  shall  give  written  notice  by  certified  or  registered  mail  to  the 
person  to  whom  the  tax  receipt  was  issued  to  return  it  to  the  tax 
collector.  After  correcting  the  records  in  his  office  to  show  the  fact  of 
nonpayment,  the  tax  collector  shall  proceed  to  collect  the  taxes  by  the 
use  of  any  remedies  allowed  for  the  collection  of  taxes  or  by  bringing 
a  civil  action  on  the  check. 

A  financial  institution  with  which  a  taxing  unit  has  contracted  for 
receipt  of  payment  of  taxes  may  accept  a  check  in  payment  of  taxes.  If 
the  check  is  honored,  the  financial  institution  shall  so  notify  the  tax 
collector,  who  shall,  upon  request  of  the  taxpayer,  issue  a  receipt  for 
payment  of  the  taxes.  If  the  check  is  returned  unpaid,  the  financial 
institution  shall  so  notify  the  tax  collector,  who  shall  proceed  to  collect 
the  taxes  by  use  of  any  remedy  allowed  for  collection  of  taxes  or  by 
bringing  a  civil  action  on  the  check. 

(1)  Effect  on  Tax  Lien.  --  If  the  tax  collector  accepts  a  check  in 
payment  of  taxes  on  real  property,  issues  the  receipt 
therefor,  and  the  check  is  later  returned  unpaid,  the  taxing 

{    ■  unit's  lien  for  taxes  on  the  real  property  shall  be  inferior  to 

:.:  the  rights  of  purchasers  for  value  and  of  persons  acquiring 
liens  of  record  for  value  if  such  purchasers  or  lienholders 
acquire  their  rights  in  good  faith  and  without  actual 
knowledge  that  the  check  has  not  been  collected,  after 
examination  of  the  copy  of  the  tax  receipt  in  the  tax 
collector's  office  during  the  time  that  record  showed  the 
taxes  as  paid  or  after  examination  of  the  official  receipt 
issued  to  the  taxpayer  prior  to  the  date  on  which  the  tax 
collector  notified  him  to  return  the  receipt. 

(2)  Penalty.  —  In  addition  to  interest  for  nonpayment  of  taxes 
provided  by  G.S.  105-360  and  in  addition  to  any  criminal 
penalties  provided  bv  law  for  the  giving  of  worthless  checks, 
the  penalty  for  giving  in  payment  of  taxes  a  check  that  is 

1450 


Session  Laws  -  1989  CHAPTER  579 

returned  because  of  insufficient  funds  or  nonexistence  of  an 
account  of  the  drawer  shall  be  ten  percent  (10%)  of  the 
amount  of  the  check.  This  penalty  shall  be  added  to  and 
collected  in  the  same  manner  as  the  taxes  for  which  the 
check  was  given." 
Sec.  4.     Chapter  284  of  the  1983  Session  Laws,  as  amended,  is 

repealed . 

,   -    Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989. 

SB.  772  CHAPTER  579 

AN   ACT  TO  AMEND   THE  NORTH  CAROLINA  GEOLOGISTS 
LICENSING  ACT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  89E-4(h)  reads  as  rewritten: 
"(h)  The  Board  may  employ,  subject  to  the  provisions  of  Chapter 
126    of  the   General    Statutes,    employ   the    necessary    personnel    for 
performance  of  its  functions,  and  fix  their  compensation  within  the 
limits  of  funds  available  to  the  Board." 

Sec.  2.  G.S.  89E-5(e)  reads  as  rewritten: 
"(e)  The  Board  may  authorize  expenditures  deemed  necessary  to 
carry  out  the  provisions  of  this  Chapter  from  the  fees  which  it  collects. 
but  in  no  event  shall  expenditures  exceed  the  revenues  of  the  Board 
during  any  fiscal  year,  and  all  expenses  shall  be  paid  upon  the  warrant 
of  the  Board  treasurer.  The  Board  treasurer  shall  deposit  funds 
received  by  the  Board  in  one  or  more  funds  in  banks  or  other 
financial  institutions  carrying  deposit  insurance  and  authorized  to  do 
business  in  North  Carolina.  Interest  earned  on  such  funds  may 
remain  in  the  funds  account  and  may  be  expended  as  authorized  by 
the  Board  to  carry  out  the  provisions  of  this  Chapter.  In  no  event 
may  expenditures  exceed  the  revenues  of  the  Board  during  any  fiscal 
year.  The  Board  is  authorized  and  empowered  to  utilize  the  services 
of  the  Purchase  and  Contract  Division  of  the  Department  of 
Administration  for  the  procurement  of  personal  property,  in 
accordance  with  Article  3  of  Chapter  143  of  the  General  Statutes." 

Sec.  3.     G.S.  89E-9  reads  as  rewritten: 
"  §  89E-9.  Minimum  qualijicaiions. 

An  applicant  shall  be  eligible  for  a  license  as  a  geologist  in  North 
Carolina  provided  that  each  applicant  meets  the  following  minimum 
qualifications: 

(1)    Be  of  good  moral  and  ethical  character. 
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(2)  Have  graduated  from  an  accredited  college  or  university,  and 
have  a  degree  with  a  major  in  geology,  engineering  geology 
or  geological  engineering  or  related  geologic  science;  or 
have  completed  30  semester  hours  or  the  equivalent  in 
geological  science  courses  leading  to  a  major  in  geology,  of 
which  at  least  24  hours  of  the  equivalent  were  upper  level 
undergraduate  courses  or  graduate  courses.  The  Board  shall 
waive  the  academic  requirements  for  a  person  already 
practicing  geology  at  the  time  this  Chapter  is  enacted, 
provided  application  for  license  is  made  not  later  than  one 
year  after  appointment  of  the  initial  Board  and  provided 
further  that  the  applicant  can  provide  evidence  to  satisfy  the 
Board  that  he  or  she  is  competent  to  engage  in  the  public 
practice  of  geology. 

(3)  Successfully  pass  such  examination  established  by  the  Board 
which  shall  be  designed  to  demonstrate  that  the  applicant  has 
the  necessary  knowledge  and  requisite  skill  to  exercise  the 
responsibilities  of  the  public  practice  of  geology.  The  Board 
shall  waive  the  examination  for  licensing  as  a  geologist  of  an 
applicant  who  makes  written  application  to  the  Board  not 
later  than  one  year  after  appointment  of  the  initial  Board, 
and  who  otherwise  meets  the  qualification  of  this  Chapter. 

(4)  Have  at  least  five  years  of  professional  geological  work 
which  shall  include  a  minimum  of  three  years  of 
professional  geological  work  under  the  supervision  of  a 
licensed  geologist;  or  a  minimum  of  three  cumulative  years 
work  in  responsible  charge  of  geological  work  satisfactory  to 
the  Board.  The  following  criteria  of  education  and 
experience  qualify  as  specified  toward  accumulation  of  the 
required  five  years  of  professional  geological  work: 

SL  Each  full  year  of  undergraduate  study  in  the  geological 
sciences  shall  count  as  one-half  year  of  training  up  to  a 
maximum  of  two  years,  and  each  year  of  graduate  study 
shall  count  as  one  year  of  work. 

b^  Credit  for  undergraduate  study,  graduate  study,  graduate 
courses,  individually  or  in  any  combination  thereof,  shall 
in  no  case  exceed  a  total  of  four  years  toward  meeting 
the  requirements  for  at  least  five  years  of  professional 
geological  work  as  set  forth  above. 

c.  The  Board  may  consider  in  lieu  of  the  above  professional 
geological  work  the  cumulative  total  of  professional 
geological  work  or  geological  research  of  persons 
teaching  upper  IcN'el  geology  courses  at  the  college  or 
university  level,  provided  such  work  or  research  can  be 
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demonstrated  to  be  of  a  sufficiently  responsible  nature  to 
be  equivalent  to  the  professional  requirements  set  forth 
in  this  section. 
d    The  ability  of  the  applicant  shall  have  been  demonstrated 
,  by    his    having    performed    the    work    in    a    responsible 

position  as  determined  by  the  Board.  The  adequacy  of 
the  required  supervision  and  the  experience  shall  be 
determined  by  the  Board  in  accordance  with  the 
standards  set  forth  in  regulations  adopted  by  it." 
Sec.  4.  This  act  is  effective  upon  ratification  and  shall  apply  to 
applications  for  licensure  submitted  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989. 

S.B.  788  CHAPTER  580 

AN  ACT  TO  PERMIT  THE  DEPARTMENT  OF  REVENUE  AND 
LOCAL  TAX  COLLECTORS  TO  ATTACH  THE  ESCHEAT 
FUND. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  105-242(b)  reads  as  rewritten: 
"(b)  Bank  deposits,  rents,  salaries,  wages,  and  all  other  choses  in 
action  or  property  incapable  of  manual  levy  or  delivery,  including 
property  held  in  the  Escheat  Fund,  hereinafter  called  the  intangible, 
belonging,  owing,  or  to  become  due  to  any  taxpayer  subject  to  any  of 
the  provisions  of  this  Subchapter,  or  which  has  been  transferred  by 
such  taxpayer  under  circumstances  which  would  permit  it  to  be  levied 
upon  if  it  were  tangible,  shall  be  subject  to  attachment  or  garnishment 
as  herein  provided,  and  the  person  owing  said  intangible,  matured  or 
unmatured,  or  having  same  in  his  possession  or  control,  hereinafter 
called  the  garnishee,  shall  become  liable  for  all  sums  due  by  the 
taxpayer  under  this  Subchapter  to  the  extent  of  the  amount  of  the 
intangible  belonging,  owing,  or  to  become  due  to  the  taxpayer  subject 
to  the  setoff  of  any  matured  or  unmatured  indebtedness  of  the  taxpayer 
to  the  garnishee;  provided,  however,  the  garnishee  shall  not  become 
liable  for  any  sums  represented  by  or  held  pursuant  to  any  negotiable 
instrument  issued  and  delivered  by  the  garnishee  to  the  taxpayer  and 
negotiated  by  the  taxpayer  to  a  bona  fide  holder  in  due  course,  and 
whenever  any  sums  due  by  the  taxpayer  and  subject  to  garnishment 
are  so  held  or  represented,  the  garnishee  shall  hold  such  sums  for 
payment  to  the  Secretary  of  Revenue  upon  the  garnishees  receipt  of 
such  negotiable  instrument,  unless  sucli  instrument  is  presented  to  the 
garnishee  for  payment  by  a  bona  fide  holder  in  due  course  in  which 
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event  such  sums  may  be  paid  in  accordance  with  such  instrument  to 
such  holder  in  due  course.  To  effect  such  attachment  or  garnishment 
the  Secretary  of  Revenue  shall  serve  or  cause  to  be  served  upon  the 
taxpayer  and  the  garnishee  a  notice  as  hereinafter  provided,  which 
notice  may  be  served  by  any  deputy  or  employee  of  the  Secretary  of 
Revenue  or  by  any  officer  having  authority  to  serve  summonses. 
Provided,  if  the  taxpayer  no  longer  resides  within  North  Carolina  or 
cannot  be  located  therein  the  notice  may  be  served  upon  the  taxpayer 
by  registered  or  certified  mail,  return  receipt  requested,  and  such 
service  shall  be  conclusively  presumed  to  have  been  made  upon  the 
exhibition  of  the  return  receipt.  Said  notice  shall  show: 

(1)  The  name  of  the  taxpayer,  and  if  known  his  Social  Security 
number  or  federal  tax  identification  number  and  his  address; 

(2)  The  nature  and  amount  of  the  tax.  and  the  interest  and 
penalties  thereon,  and  the  year  or  years  for  which  the  same 
were  levied  or  assessed,  and 

(3)  Shall  be  accompanied  by  a  copy  of  this  subsection,  and 
thereupon  the  procedure  shall  be  as  follows: 

If  the  garnishee  has  no  defense  to  offer  or  no  setoff  against  the 
taxpayer,  he  shall  within  10  days  after  service  of  said  notice,  answer 
the  same  by  sending  to  the  Secretary  of  Revenue  by  registered  or 
certified  mail  a  statement  to  that  effect,  and  if  the  amount  due  or 
belonging  to  the  taxpayer  is  then  due  or  subject  to  his  demand,  it  shall 
be  remitted  to  the  Secretary  with  said  statement,  but  if  said  amount  is 
to  mature  in  the  future,  the  statement  shall  set  forth  that  fact  and  the 
same  shall  be  paid  to  the  Secretary  upon  maturity,  and  any  payment 
by  the  garnishee  hereunder  shall  be  a  complete  extinguishment  of  any 
liability  therefor  on  his  part  to  the  taxpayer.  If  the  garnishee  has  any 
defense  or  setoff,  he  shall  state  the  same  in  writing  under  oath,  and, 
within  10  days  after  service  of  said  notice,  shall  send  two  copies  of 
said  statement  to  the  Secretary  by  registered  or  certified  mail;  if  the 
Secretary  admits  such  defense  or  setoff,  he  shall  so  advise  the 
garnishee  in  writing  within  10  days  after  receipt  of  such  statement 
and  the  attachment  or  garnishment  shall  thereupon  be  discharged  to 
the  amount  required  by  such  defense  or  setoff,  and  any  amount 
attached  or  garnished  hereunder  which  is  not  affected  by  such  defense 
or  setoff  shall  be  remitted  to  the  Secretary  as  above  provided  in  cases 
where  the  garnishee  has  no  defense  or  setoff,  and  with  like  effect.  If 
the  Secretary  shall  not  admit  the  defense  or  setoff,  he  shall  set  forth  in 
writing  his  objections  thereto  and  shall  send  a  copy  thereof  to  the 
garnishee  within  10  days  after  receipt  of  the  garnishee's  statement,  or 
within  such  further  time  as  may  be  agreed  on  by  the  garnishee,  and  at 
the  same  time  he  shall  file  a  copy  of  said  notice,  a  copy  of  the 
garnishee's   statement,   and  a  copy  of  his  objections   thereto   in   the 
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superior   court  of  the   county   wiiere   the  garnishee   resides   or  does 
business  where  the  issues  made  shall  be  tried  as  in  civil  actions. 

If  judgment  is  entered   in   favor  of  the  Secretary  of  Revenue  by 
default  or  after  hearing,   the  garnishee  shall  become  liable  for  the 
taxes,  interest  and  penalties  due  by  the  taxpayer  to  the  extent  of  the 
amount    over    and    above    any    defense    or    setoff   of   the    garnishee 
belonging,  owing,   or  to  become  due  to  the  taxpayer,   but  payments 
shall  not  be  required  from  amounts  which  are  to  become  due  to  the 
taxpayer  until  the  maturity  thereof,   nor  shall  more  than  ten  percent 
(10%)   of  any   taxpayer's   salary   or   wages   be   required   to   be   paid 
hereunder    in    any    one    month.       The    garnishee    may    satisfy    said 
judgment  upon  paying  said  amount,  and  if  he  fails  to  do  so,  execution 
may  issue  as  provided  by  law.     From  any  judgment  or  order  entered 
upon  such  hearing  either  the  Secretary  of  Revenue  or  the  garnishee 
may  appeal  as  provided  by  law.    If.  before  or  after  judgment,  adequate 
security  is  filed  for  the  payment  of  said  taxes,  interest,  penalties,  and 
costs,   the  attachment  or  garnishment  may  be  released  or  execution 
stayed    pending    appeal,    but    the    final    judgment    shall    be    paid    or 
enforced  as  above  provided.    The  taxpayer's  sole  remedies  to  question 
his    liability   for    said    taxes,    interest,    and    penalties    shall    be   those 
provided    in    this    Subchapter,    as    now    or    hereafter    amended    or 
supplemented.     If  any  third  person  claims  any  intangible  attached  or 
garnished    hereunder   and    his    lawful    right   thereto,    or   to   any   part 
thereof,  is  shown  to  the  Secretary,  he  shall  discharge  the  attachment 
or  garnishment  to  the  extent  necessary  to  protect  such  right,  and  if 
such  right  is  asserted  after  the  filing  of  said  copies  as  aforesaid,  it  may 
be  established  by  interpleader  as  now  or  hereafter  provided  by  law  in 
cases  of  attachment  and  garnishment.    In  case  such  third  party  has  no 
notice  of  proceedings  hereunder,  he  shall  have  the  right  to  file  his 
petition  under  oath  with  the  Secretary  at  any  time  within   12  months 
after  said  intangible  is  paid  to  him  and  if  the  Secretary  finds  that  such 
party  is  lawfully  entitled  thereto  or  to  any  part  thereof,  he  shall  pay 
the  same  to  such  party  as  provided  for  refunds  by  G.S.   105-267.1, 
and    if  such    payment   is   denied,    said   party   may   appeal    from    the 
determination     of    the     Secretary     under    the     provisions    of    G.S. 
105-241.4:  provided,  that  in  taking  an  appeal  to  the  superior  court, 
said  party  may  appeal  either  to  the  Superior  Court  of  Wake  County  or 
to   the    superior   court   of  the   county    wherein    he   resides   or   does 
business.     The  intangibles  of  a  taxpayer  shall  be  paid  or  collected 
hereunder  only  to  the  extent  necessary  to  satisfy  said  taxes,  interest, 
penalties,    and    costs.    Except   as    hereinafter    set   forth,    the    remedy 
provided  in  this  section  shall  not  be  resorted  to  unless  a  warrant  for 
collection    or    execution    against    the    taxpayer    has    been    returned 
unsatisfied:  Provided,  however,  if  the  Secretary  is  of  opinion  that  the 
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only  effective  remedy  is  tliat  herein  provided,  it  shall  not  be  necessary 
that  a  warrant  for  collection  or  execution  shall  be  first  returned 
unsatisfied,  and  in  no  case  shall  it  be  a  defense  to  the  remedy  herein 
provided  that  a  warrant  for  collection  or  execution  has  not  been  first 
returned  unsatisfied. 

This  subsection  shall  be  applicable  with  respect  to  the  wages,  salary 
or  other  compensation  of  officials  and  employees  of  this  State  and  its 
agencies  and  instrumentalities,  officials  and  employees  of  political 
subdivisions  of  this  State  and  their  agencies  and  instrumentalities,  and 
also  officials  and  employees  of  the  United  States  and  its  agencies  and 
instrumentalities  insofar  as  the  same  is  permitted  by  the  Constitution 
and  laws  of  the  United  States.  In  the  case  of  State  or  federal 
employees,  the  notice  shall  be  served  upon  such  employee  and  upon 
the  head  or  chief  fiscal  officer  of  the  department,  agency, 
instrumentality  or  institution  by  which  the  taxpayer  is  employed.  In 
case  the  taxpayer  is  an  employee  of  a  political  subdivision  of  the  State, 
the  notice  shall  be  served  upon  such  employee  and  upon  the  chief 
fiscal  officer,  or  any  officer  or  person  charged  with  making  up  the 
payrolls,  or  disbursing  funds,  of  the  political  subdivision  by  which  the 
taxpayer  is  employed.  Such  head  or  chief  officer  or  fiscal  officer  or 
other  person  as  specified  above  shall  thereafter,  subject  to  the 
limitations  herein  provided,  make  deductions  from  the  salary  or  wages 
due  or  to  become  due  the  taxpayer  and  remit  same  to  the  Secretary 
until  the  tax,  penalty,  interest  and  costs  allowed  by  law  are  fully  paid. 
Such  deductions  and  remittances  shall,  pro  tanto,  constitute  a 
satisfaction  of  the  salary  or  wages  due  the  taxpayer." 

Sec.  2.     G.S.  105-368(a)  reads  as  rewritten:  ' 

"(a)  Subject  to  the  provisions  of  G.S.  105-356  governing  the 
priority  of  the  lien  acquired,  the  tax  collector  may  attach  wages  and 
other  compensation,  rents,  bank  deposits,  the  proceeds  of  property 
subject  to  levy,  or  any  other  intangible  personal  property  property, 
including  propert}^  held  in  the  Escheat  Fund,  in  the  circumstances  and 
to  the  extent  prescribed  in  G.S.  105-366(b),  (c).  and  (d)."  -^ 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July,  1989. 

S.B.  806  CHAPTER  581  ^ 

AN  ACT  TO  INCREASE  MAXIMUM  APPLICATION  AND 
RENEWAL  FEES  AND  TO  SET  MAXIMUM  EXAMINATION 
FEES  TO  BE  CHARGED  BY  THE  MARITAL  AND  FAMILY 
THERAPY  CERTIFICATION  BOARD. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  90-270.57  reads  as  rewritten: 
"§  90-270.57.    Fees. 

The  Board  shall  charge  -foi^ — ea^h — examination — awd — certificate 
provided — for  in — this  Chapter  a  each  applicant  for  certification  an 
application  fee  not  exceeding  fifty  dollars  ($50.00).  to  exceed  seventy- 
five  dollars  ($75.00).  This  fee  shall  be  payable  to  the  Board  by  the 
applicant  at  the  time  of  filing  application.  In  no  case  shall  the 
examination  application  fee  be  refimded.  unless  in  the  discretion  of  the 
Board  the  applicant  shall  be  deemed  ineligible  for  examination.  In 
addition,  the  Board  may  charge  an  examination  fee  not  to  exceed  fifty 
dollars  ($50.00)  to  each  applicant  to  whom  an  examination  is 
administered." 

Sec.  2.     G.S.  90-270.58  reads  as  rewritten: 
"  §  90-270.58.    Renewal  of  certificate. 

The  Board  shall  require  the  renewal  of  all  certificates  of 
qualification  annually  on  the  first  day  of  July,  and  shall  charge  and 
collect  a  fee  not  to  exceed  twenty-five  dollars  ($25.00)  fifty  dollars 
($50.00)  for  such  renewal." 

Sec.  3.     This  act  is  effective  upon  ratification  and  applies  to  fees 
due  and  owing  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989.    , 

H.B.  330  CHAPTER  582 

AN  ACT  TO  REPEAL  OBSOLETE  CORPORATE  FRANCHISE 
TAX  EXEMPTIONS  AND  CLARIFY  THE  DEFINITION  OF 
PRIVATE  TELECOMMUNICATIONS  FOR  CORPORATE 
FRANCHISE  TAX  PURPOSES.  •  , 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-129. 1  is  repealed. 

Sec.  2.  G.S.  105-120(a)  reads  as  rewritten: 
"(a)  Every  person,  firm,  or  corporation,  domestic  or  foreign, 
owning  and/or  operating  a  business  entity  for  the  provision  of  local 
telecommunications  service,  shall  within  30  days  after  the  first  day  of 
January.  April.  July  and  October  of  each  year,  make  and  deliver  to 
the  Secretary  of  Revenue  a  quarterly  return,  verified  by  the  affirmation 
of  the  officer  or  authorized  agent  making  such  return,  showing  the 
total  amount  of  gross  receipts  of  such  business  entity  for  the  three 
months  ending  the  last  day  of  the  month  immediately  preceding  such 
return,  and  pay.  at  the  time  of  making  such   return,   the  franchise. 
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license    or    privilege    tax    herein    imposed.    Gross    receipts    shall    be 
reported  on  an  accrual  basis. 
For  purposes  of  this  section: 

(1)  'Local  telecommunications  service'  means 
'     ,           telecommunications  service  provided  wholly  within  a  LATA 

'  'I  entitling  the  user  to  access  to  a  local  telephone  exchange  for 

the  privilege  of  telephonic  quality  communication  with 
substantially  all  persons  in  the  local  telephone  exchange. 
Provided,  however,  local  telecommunications  service  does 
not  include  intraLATA  or  interLATA  toll 
telecommunications  services,  or  private  telecommunications 
services; 

(2)  'LATA'  is  a  Local  Access  and  Transport  Area  representing 
a  geographical  area  comprising  one  or  more  telephone 
exchange  areas; 

(3)  'InterLATA  telecommunications'  is  telecommunications 
service  provided  between  two  or  more  LATAs; 

(4)  'Toll  telecommunications  service"  means: 

a.  A  telephonic  quality  communication  for  which: 

1.  There  is  a  toll  charge  which  varies  in  amount  with 
the  distance  and  elapsed  transmission  time  of  each 
individual  communication:  and 

2.  The  charge  is  paid  within  the  United  States;  and 

b.  A  service  which  entitles  the  subscriber,  upon  payment  of 
a  periodic  charge  (determined  as  flat  amount  or  upon  the 
basis  of  total  elapsed  transmission  time),  to  the  privilege 
of  an  unlimited  number  of  telephonic  communications  to 
or  from  all  or  a  substantial  portion  of  the  persons  having 
telephone  or  radiotelephone  stations  in  a  specified  area 
which  is  outside  the  local  telephone  exchange; 

(5)  'Private  telecommunications  service'  means  a  service 
furnished  to  a  subscriber  that  entitles  the  subscriber  to 
exclusive  or  priority  use  of  a  communications  channel  or 
group  of  channels  between  exchanges." 

Sec.  3.  G.S.  105- 120(b)  reads  as  rewritten: 
"(b)  An  annual  franchise  or  privilege  tax  of  three  and  twenty-two 
hundredths  percent  (3.22%).  payable  quarterly,  on  the  gross  receipts 
of  such  business  entity,  is  herein  imposed  for  the  privilege  of 
engaging  in  such  business  within  this  State.  Provided,  however,  gross 
receipts  from  local  telephone  service  shall  not  include 
telecommunications  access  charges.  Such  gross  receipts  shall  include 
all  rentals  and  other  similar  charges:  charges.  Provided,  where  any 
city  or  town  in  the  State  has  heretofore  sold  at  public  auction  to  the 
highest  bidder  the  right,  license  and/or  privilege  of  engaging  in  such 
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business — ifl — such  cit>f  or  town. — based  upon  a  percentage  of  gross 
revenue  of  such  business  entity,  and  is  now  collecting  and  receiving 
therefor  a  revenue  tax  not  exceeding  one  percent  of  such  revenues,  the 
amount  so  paid  by  such  business  entity,  upon  being  certified  by  the 
treasurer  of  such  municipality  to  the  Secretary  of  Revenue,  shall  be 
from  time  to  time  credited  by  the  Secretary  of  Revenue  to  such 
business  entity  upon  the  tax  imposed  by  the  State  under  this  section  of 
this  Chapter.  Telecommunications  access  charges  are  those  charges 
paid  to  a  provider  of  local  telephone  service  for  access  to  an 
interconnection  with  the  local  telephone  exchange." 

Sec.  4.  This  act  does  not  affect  the  rights  or  liabilities  of  the 
State,  a  taxpayer,  or  other  person  arising  under  a  statute  repealed  by 
this  act  before  its  repeal;  nor  does  it  affect  the  right  to  any  refund  or 
credit  of  a  tax  that  would  otherwise  have  been  available  under  the 
repealed  statute  before  its  repeal. 

Sec.  5.  This  act  shall  become  effective  for  taxable  years 
beginning  on  or  after  January  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July,  1989. 

H.B.  426  CHAPTER  583 

AN    ACT    TO    MAKE    TECHNICAL    AMENDMENTS    TO    THE 
EMPLOYMENT  SECURITY  LAW. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  G.S.  96-4(t)  is  amended  by  adding  a  new 
subdivision  to  read: 

"(8)  Any  finding  of  fact  or  law,  judgment,  determination, 
conclusion  or  final  order  made  by  an  adjudicator,  appeals 
referee,  commissioner,  the  Commission  or  any  other 
person  acting  under  authority  of  the  Commission  pursuant 
to  the  Employment  Security  Law  is  not  admissible  or 
_.,  binding  in  any  separate  or  subsequent  action  or  proceeding, 

between  a  person  and  his  present  or  previous  employer 
brought  before  an  arbitrator,  court  or  judge  of  this  State  or 
the  United  States,  regardless  of  whether  the  prior  action 
was  between  the  same  or  related  parties  or  involved  the 
same  facts. 

Provided,     however,     any    finding    of    fact    or    law, 

judgment,  determination,  conclusion,  or  final  order  made 

by    an    adjudicator,    appeals    referee,    commissioner,    the 

,  .'       Commission    or    any    other    person        acting    under    the 

authority  of  the  Commission  pursuant  to  the  Employment 
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Security  Law  shall  be  admissible  in  proceedings  before  the 
North  Carolina  Industrial  Commission." 
Sec.  2.     G.S.  96-4  is  amended  by  adding  a  subsection  to  read: 
"(v)      Advisory    rulings    may   be   made   by   the   Commission    with 
respect  to  the  applicability  of  any  statute  or  rule  administered  by  the 
Commission,  as  follows: 

(1)  All  requests  for  advisory  rulings  shall  be  made  in  writing 
and  submitted  to  the  Chief  Counsel.  Such  requests  shall 
state  the  facts  and  statutes  or  rules  on  which  the  ruling  is 
requested. 

(2)  The  Chief  Counsel  may  request  from  any  person  securing  an 
advisory  ruling  any  additional  information  that  is  necessary. 
Failure  to  supply  such  additional  information  shall  be  cause 

'        '     for  the  Commission  to  decline  to  issue  an  advisory  ruling. 

(3)  The  Commission  may  decline  to  issue  an  advisory  ruling  if 
any  administrative  or  Judicial  proceeding  is  pending  with  the 
person  requesting  the  ruling  on  the  same  factual  grounds. 
The  Commission  may  decline  to  issue  an  advisory  ruling  if 
such  a  ruling  may  harm  the  Commission's  interest  in  any 
litigation  in  which  it  is  or  may  be  a  party. 

(4)  All  advisory  rulings  shall  be  issued  no  later  than  30  days 
from  the  date  all  information  necessary  to  make  a  ruling  has 
been  received  by  the  Chief  Counsel. 

(5)  No  advisory  ruling  shall  be  binding  upon  the  Commission 
provided  that  in  any  subsequent  enforcement  action  initiated 
by  the  Commission,  any  person  s  reliance  on  such  ruling 
shall  be  considered  in  mitigation  of  any  penalty  sought  to  be 
assessed." 

Sec.  3.     G.S.    96-8(5)   is  amended  by  adding  a  subdivision  to 
read: 

"r  An  employee  service  company  which  is  an  employing 
unit  is  the  employer  of  an  individual  who  is  engaged  in 
employment  performing  services  for  a  client  or  customer 
of  the  employee  service  company  if  the  employee  service 
company  is  taxed  under  the  Federal  Unemployment  Tax 
Act  (26  U.S.C.  §3301  to  §3311)  on  the  basis  of  that 
employment.  For  purpose  of  this  Chapter,  'employee 
service  company"  means  a  leasing  company  or  temporary 
help  service  which  contracts  with  clients  or  customers  to 
supply  individuals  to  perform  services  for  the  client  or 
customer  and  which,  both  under  contract  and  in  fact: 
J_.    Negotiates  with  clients  or  customers  for  such  matters 

as   time,    place,    type   of  work,    working   conditions. 

quality,  and  price  of  the  services: 
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2^    Determines      assignments      or      reassignments      of 

individuals   to   its   clients  or  customers,   even   if  the 

individuals     retain     the     right     to     refuse     specific 

'     assignments: 

2:    Sets  the  rate  of  pay  of  the  individuals,  whether  or  not 

through  negotiation; 
4_.    Pays  the   individuals   from   its  account  or  accounts: 

and 
5_.    Hires     and     terminates     individuals     who     perform 
services  for  the  clients  or  customers." 
Sec.  4.     G.S.  96-9(c)(2)b.  reads  as  rewritten: 

"b.  Any  benefits  paid  to  any  claimant  under  a  claim  filed  for 
a  period  occurring  after  the  date  of  such  separations  as 
are  set  forth  in  this  paragraph  and  based  on  wages  paid 
prior  to  the  date  of  (i)  the  voluntary  leaving  of  work  by 
the  claimant  without  good  cause  attributable  to  the 
employer:  (ii)  the  discharge  of  claimant  for  misconduct 
in  connection  with  his  work:  (iii)  the  discharge  of  the 
claimant  for  substantial  fault  as  that  term  may  be  defined 
in  G.S.  96-14:  (iv)  the  discharge  of  the  claimant  solely 
for  a  bona  fide  inability  to  do  the  work  for  which  he  was 
hired  but  only  where  the  claimant  was  hired  pursuant  to 
a  job  order  placed  with  a  local  office  of  the  Commission 
for  referrals  to  probationary  employment  (with  a 
probationary  period  no  longer  than  100  days),  which  job 
order  was  placed  in  such  circumstances  and  which 
satisfies  such  conditions  as  the  Commission  may  by 
regulation  prescribe  and  only  to  the  extent  of  the  wages 
paid  during  such  probationary  employment:  (v) 
separations  made  disqualifying  under  G.S.  96-14(2B) 
and  (6A):  or  (vi)  separation  due  to  involuntary  leaving 
for  disability  or  health  condition  shall  not  be  charged  to 
the  account  of  the  employer  by  whom  the  claimant  was 
employed  at  the  time  of  such  separation:  provided, 
however.  said  employer  promptly  furnishes  the 
Commission  with  such  notices  regarding  any  separation 
of  the  individual  from  work  as  are  or  may  be  required  by 
the  regulations  of  the  Commission. 
'     '■  No  benefit  charges  shall  be  made  to  the  account  of 

any  employer  who  has  furnished  work  to  an  individual 
who.  because  of  the  loss  of  employment  with  one  or 
more  other  employers,  becomes  eligible  for  partial 
benefits  while  still  being  furnished  work  by  such 
employer      on      substantially      the      same      basis      and 
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•  substantially    the    same    amount    as    had    been     made 

available  to  such  individual  during  his  base  period 
whether  the  employments  were  simultaneous  or 
successive:  provided,  that  such  employer  makes  a  written 
request  for  noncharging  of  benefits  in  accordance  with 
Commission  regulations  and  procedures. 

No  benefit  charges  shall  be  made  to  the  account  of 
any  employer  where  benefits  are  paid  as  a  result  of  a 
:  decision    by    an    Adjudicator.    Appeals    Referee    or    the 

Commission  if  such  decision  to  pay  benefits  is  ultimately 
reversed:  nor  shall  any  such  benefits  paid  be  deemed  to 
constitute  an  overpayment  under  G.S.   96-1 8(g)(2).  the 
provisions  thereof  notM'ithstanding." 
Sec.  5.     G.S.  96-8(1 3)b.  reads  as  rewritten: 
"b.    'Wages"  shall  not  include -aflj/  : 

_L    Any  payment  made  to,  or  on  behalf  of.  an  employee 
or  his  beneficiary  from  or  to  a  trust  which  qualifies 
under  the  conditions  set  forth  in  Sections  401(a)(1) 
and   (2)  of  the  Internal  Revenue  Code  of  1954,— ©f 
undeij 
2^    Any  payment  made  to.  or  under,  or  to  an  annuity 
plan   which   at  the  time  of  the   payment   meets  the 
requirements  of  Sections  401(a)(3).  (4),  (5)  and  (6) 
of  the   Code   and    exempt   from    tax    under   Section 
501(a)  of  the  Code  at  the  time  of  the  payment,  unless 
the  payment  is  made  to  an  employee  of  the  trust  as 
remuneration  for  services  rendered  as  an  employee 
and  not  as  beneficiary  of  the  trust:  or 
3^    Any  payment  made  to.  or  on  behalf  of.  an  employee 
or  his  beneficiary  under  a  Cafeteria  Plan  within  the 
meaning   of   Section    125    of  the    Internal    Revenue 
Code." 
Sec.  6.     G.S.   96-9(a)   is  amended   by  adding  a  subdivision  to 
read: 

"(6)  If  the  amount  of  the  contributions  shown  to  be  due  after  all 
credits  is  less  than  one  dollar  ($1.00).  no  payment  need  be 
made.  If  an  employer  has  paid  contributions,  penalties, 
and/or  interest  in  excess  of  the  amount  due,  this  shall  be 
considered  an  overpayment  and  refunded  provided  no  other 
debts  are  owed  to  the  Commission  by  the  employer. 
Overpayments  of  less  than  one  dollar  ($1.00)  shall  be 
refunded  only  upon  receipt  by  the  Chairman  of  a  written 
demand   for    such    refund    from    the   employer.       Nothing 
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herein  shall  be  construed  to  change  or  extend  the  limitation 
set  forth  in  G.S.  96-IQ(e).  (f).  and  (i)." 

Sec.  7.     G.S.  96-14(1)  reads  as  rewritten: 

"(1)  For  the  duration  of  his  unemployment  beginning  with  the 
first  day  of  the  first  week  after  the  disqualifying  act  occurs 
with  respect  to  which  week  an  individual  files  a  claim  for 
benefits  if  it  is  determined  by  the  Commission  that  such 
individual  is.  at  the  time  such  claim  is  filed,  unemployed 
because  he  left  work  voluntarily  without  good  cause 
attributable  to  the  employer. 

Where  an  individual  leaves  work  due  solely  to  a 
disability  incurred  or  other  health  condition,  whether  or  not 
related  to  the  work,  im — leaving  shall  be  considered  an 
involuntary  leaving  for  health  reasons —  he  shall  not  be 
disqualified  for  benefits  if  the  individual  shows: 

a.  That,  at  the  time  of  leaving,  an  adequate  disability  or 
health  condition,  either  medically  diagnosed  or 
otherwise  shown  by  competent  evidence,  existed  to 
justify  the  leaving  and  prevented  the  employee  from 
doing  other  alternative  work  offered  by  the  employer 
which  pays  the  minimum  wage  or  eighty-five  percent 
(85%)  of  the  individuafs  regular  wage,  whichever  is 
greater;  and 

b.  That,  at  a  reasonable  time  prior  to  leaving,  the 
individual  gave  the  employer  notice  of  -the  jiis  disability 
or  health  condition. 

Where  an  employee  is  notified  by  the  employer  that 
such  employee  will  be  separated  from  employment  on 
some  future  date  and  the  employee  leaves  work  prior  to 
this  date  because  of  the  impending  separation,  the 
employee  shall  be  deemed  to  have  left  work  voluntarily 
and  the  leaving  shall  be  without  good  cause  attributable 
to  the  employer.  However,  if  the  employee  shows  to 
the  satisfaction  of  the  Commission  that  it  was 
impracticable  or  unduly  burdensome  for  the  employee 
to  work  until  the  announced  separation  date,  the 
permanent  disqualification  imposed  for  leaving  work 
without  good  cause  attributable  to  the  employer  may  be 
reduced  to  the  greater  of  four  weeks  or  the  period 
running  from  the  beginning  of  the  week  during  which 
the  claim  for  benefits  was  made  until  the  end  of  the 
week  of  the  announced  separation  date. 
An  employers  placing  an  individual  on  a  bona  fide 
disciplinary    suspension    of    10    or    fewer    consecutive 
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'""  calendar  days  shall  not  constitute  good  cause  for  leaving 

work." 
Sec.  8.     G.S.  96- 1 4(1  A)  reads  as  rewritten: 
"(lA)   Except  as  specifically  provided  in  G.S.  96-14(1).  leaving 
of   work    shall — constitute    a    voluntary — leaving , — not    an 
involuntary  leaving.  Where  an  individual  leaves  work,  the 
'■'■'■     burden  of  showing  good  cause  attributable  to  the  employer 
* '.     . '  '        rests   on    said   individual,    and   the   burden   shall    not   be 
shifted  to  the  employer. " 
Sec.  9.     G.S.  96-14  is  amended  by  adding  two  new  subsections 
to  read: 

"(IB)  Where  an  individual  leaves  work  due  solely  to  a  unilateral 
and  permanent  reduction  in  work  hours  of  more  than 
'  twenty  percent  (20%)  of  the  customary  scheduled  full-time 
work  hours  in  the  establishment,  plant,  or  industry  in 
which  he  was  employed,  said  leaving  shall  constitute  good 
cause  attributable  to  the  employer  for  leaving  work- 
Provided  however  that  if  said  reduction  is  temporary  or 
was  occasioned  by  malfeasance.  misfeasance  or 
nonfeasance  on  the  part  of  the  individual,  such  reduction 
in  work  hours  shall  not  constitute  good  cause  attributable 
to  the  employer  for  leaving  work. 
(IC)  Where  an  individual  leaves  work  due  solely  to  a  unilateral 
and  permanent  reduction  in  his  rate  of  pay  of  more  than 
fifteen  percent  (15%).  said  leaving  shall  constitute  good 
cause  attributable  to  the  employer  for  leaving  work. 
Provided  however  that  if  said  reduction  is  temporary  or 
was  occasioned  by  malfeasance.  misfeasance  or 
nonfeasance  on  the  part  of  the  individual,  such  reduction 
in  pay  shall  not  constitute  good  cause  attributable  to  the 
employer  for  leaving  work." 
Sec.  10.  G.S.  96-14(8)  is  amended  by  adding  a  paragraph  at 
the  end  to  read: 

"Further  provided,  any  benefits  previously  paid  for 
weeks  of  unemployment  with  respect  to  which  back  pay 
' ■  awards,  or  other  such  compensation,  are  made  shall 
constitute  an  overpayment  of  benefits  and  such  amounts 
shall  be  deducted  from  the  award  by  the  employer  prior  to 
payment  to  the  employee,  and  shall  be  transmitted 
promptly  (or  within  5  days)  to  the  Commission  by  the 
employer  for  application  against  the  overpayment- 
Provided,  however,  the  removal  of  any  charges  made 
against  the  employer  as  a  result  of  such  previously  paid 
benefits  shall  be  applied  to  the  calendar  year  in  which  the 
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overpayment   is   transmitted   to  the  Commission,   and   no 

attempt  shall  be  made  to  relate  such  a  credit  to  the  period 

to  which  the  award  applies.    Any  amount  of  overpayment 

so  deducted  by  the  employer  and  not  transmitted  to  the 

Commission  or  the  failure  of  an  employer  to  deduct  an 

overpayment  shall  be  subject  to  the  same  procedures  for 

collection  as  is  provided  for  contributions  by  G.S.  96-10. 

It  is  the  purpose  of  this  paragraph  to  assure  the  prompt 

collection  of  overpayments  of  U.  I.  benefits,  and  it  shall 

be  construed  accordingly." 

Sec.  11.     G.S.  96-15(t)  reads  as  rewritten: 

"(0  Procedure.   —  The  manner  in  which  disputed  claims  shall  be 

presented,  the  reports  thereon  required  from  the  claimant  and  from 

employers,    and    the   conduct   of  hearings   and   appeals    shall    be    in 

accordance    with     regulations    prescribed    by    the    Commission    for 

determining  the  rights  of  the  parties,  whether  or  not  such  regulations 

conform    to   common-laM/   or   statutory   rules   of  evidence   and   other 

technical  rules  of  procedure.  All  testimony  at  any  hearing  before  an 

appeals  referee  upon  a  disputed  claim  shall  be  recorded  unless  the 

recording    is    waived    by    all    interested    parties,    but    need    not    be 

transcribed  unless  the  disputed  claim  is  further  appealed  and.  one  or 

more  of  the  parties  objects,  under  such  regulations  as  the  Commission 

may  prescribe,  to  being  provided  a  copy  of  the  tape  recording  of  the 

hearing.   Any  other  provisions  of  this  Chapter  notwithstanding,   any 

party  individual  receiving  the  transcript  shall  pay  to  the  Commission 

such    reasonable  fee  for  the  transcript  as   the  Commission   may  by 

regulation  provide.  The  fee  so  prescribed  by  the  Commission  for  a 

party  shall  not  exceed  the  lesser  of  tu^enty-five  cents  (25C)  per  page  or 

thirty-five  dollars  ($35.00)  per  transcript,    the  lesser  of  sixty-five  cents 

(65C)    per   page  or  sixty-five  dollars   ($65.00)   per  transcript.      The 

Commission  may  by  regulation  provide  for  the  fee  to  be  waived  in 

such  circumstances  as  it  in  its  sole  discretion  deems  appropriate  but  in 

the  case  of  an  appeal  in  forma  pauperis  supported  by  such  proofs  as 

are  required  in  G.S.  1-110.  the  Commission  shall  waive  the  fee." 

Sec.  12.     G.S.  96-l5(i)  reads  as  rewritten: 

"(i)  Review  Proceedings.  —  If  a  timely  petition  for  review  has  been 

filed  and  served  as  provided  in  G.S.  96-1 5(h).  the  court  may  make 

party  defendant  any  other  party  it  deems  necessary  or  proper  to  a  just 

and   fair   determination    of  the   case.    The   Commission    may,    in    its 

discretion,  certify  to  the  reviewing  court  questions  of  law  involved  in 

any  decision  by  it.  In  any  judicial  proceeding  under  this  section,  the 

findings  of  fact  by  the  Commission,  if  there  is  any  competent  evidence 

to  support  them  and  in  the  absence  of  fraud,  shall  be  conclusive,  and 

the  jurisdiction  of  the  court  shall   be  confined  to  questions  of  law. 
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Such  actions  and  the  questions  so  certified  shall  be  heard  in  a 
summary  manner  and  shall  be  given  precedence  over  all  civil  cases. 
An  appeal  may  be  taken  from  the  judgment  of  the  superior  court,  as 
provided  in  civil  cases.  The  Commission  shall  have  the  right  to  appeal 
to  the  appellate  division  from  a  decision  or  judgment  of  the  superior 
court  and  for  such  purpose  shall  be  deemed  to  be  an  aggrieved  party. 
No  bond  shall  be  required  of  the  Commission  upon  appeal.  Upon  the 
final  determination  of  the  case  or  proceeding,  the  Commission  shall 
enter  an  order  in  accordance  with  the  determination.  When  an  appeal 
has  been  entered  to  any  judgment,  order,  or  decision  of  the  court 
below,  no  benefits  shall  be  paid  pending  a  final  determination  of  the 
cause,  except  in  those  cases  in  which  the  final  decision  of  the 
Commission  allowed  benefits." 

Sec.  13.  G.S.  96-l8(e)  reads  as  rewritten: 
"(e)  An  individual  shall  not  be  entitled  to  receive  benefits  for  one 
year  beginning  with  the  first  day  following  the  last  benefit  week  for 
which  he  received  benefits,  or  one  year  from  the  date  upon  which  the 
act  was  committed,  whichever  is  the  later,  if  a  period  of  52  weeks 
beginning  with  the  first  day  of  the  week  following  the  date  that  notice 
of  determination  or  decision  is  mailed  finding  that  he.  or  another  in 
his  behalf  with  his  knowledge,  has  been  found  to  have  knowingly 
made  a  false  statement  or  misrepresentation,  or  who  has  knowingly 
failed  to  disclose  a  material  fact  to  obtain  or  increase  any  benefit  or 
other  payment  under  this  Chapter." 

Sec.  14.     G.S.  96-18(g)(l)  reads  as  rewritten: 
"(1)    Any  person   who.    under  subsection   (e)   above,    has  been 
held  ineligible  for  benefits  and  who.  because  of  those  same 
acts  or  omissions  has  received  any  sum  as  benefits  under 
this  Chapter  to  which  he  was  not  entitled,  shall  be  liable, 
iof — 1-0 — years — aftei: — the — decision — under — subsection — (©) 
becomes  final,     to  repay  any  such  sum  to  the  Commission 
as    provided    in    subparagraph    (3)    below,    provided    such 
decision   under  subsection   (e)   has  been   made  within  two 
years  of  the  last  such  act  or  omission  no  such  recovery  or 
recoupment  of  such  sum   may  be  initiated  after  10  years 
from  the  last  day  of  the  year  in  which  the  overpayment 
occurred." 
Sec.  15.     G.S.  96-14(10)  reads  as  rewritten: 
"(10)    Any    employee    disqualified     for    the    duration     of    his 
unemployment  due  to  the  provisions  of  (1).  (2),  (2B),'(3), 
':                   (4),      or      (6A)      above      may      have      that      permanent 
disqualification   removed   if  lie  meets  the  following  three 
conditions:  
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a.  Returns  to  work  for  at  least  five  weeks  and  is  paid 
cumulative  wages  of  at  least  10  times  his  weekly 
benefit  amount: 

b.  Subsequently  becomes  unemployed  through  no  fault  of 
his  own:  and 

c.  Meets  the  availability  requirements  of  the  law. 

t  Any    disqualification    imposed    by    the    provisions    of 

subsection  (2A)  may  be  removed  as  provided  by  this 
subsection. 

Provided  for  good  cause  shown  the  Commission  in  its 
discretion  may  as  to  any  permanent  disqualification 
provided  in  this  Chapter  reduce  the  disqualification 
period  to  a  time  certain  but  not  less  than  five  weeks. 
The  maximum  amount  of  benefits  due  any  individual 
whose  permanent  disqualification  is  changed  to  a  time 
certain  shall  be  reduced  by  an  amount  determined  by 
multiplying  the  number  of  weeks  of  disqualification  by 
the  weekly  benefit  amount. 

Provided     further,     any     permanent     disqualification 
pursuant  to  the  provisions  of  (I).  (2),  (3),  (4),  or  (6A) 
shall  terminate  two  years  after  the  effective  date  of  the 
beginning  of  said  disqualification." 
Sec.  16.     G.S.  96-29  reads  as  rewritten: 
"  §  96-29.  Openings  listed  by  Slate  ai^encies. 

Every  State  agency  shall  list  with  the  Employment  Security 
Commission  of  North  Carolina  every  job  opening  occurring  within  the 
agency  which  opening  the  agency  wishes  filled  and  which  will  not  be 
filled  solely  by  promotion  or  transfer  from  within  the  existing  State 
government  work  force.  The  listing  shall  include  a  brief  description  of 
the  duties  and  salary  range  and  shall  be  filed  with  the  Commission 
within  30  days  after  the  occurrence  of  the  opening.  The  State  agency 
may  not  fill  the  job  opening  for  at  least  21  days  after  the  listing  has 
been  filed  with  the  Commission.  The  listing  agency  shall  report  to  the 
Commission  the  filling  of  any  listed  opening  within  15  days  after  the 
opening  has  been  filled." 

Sec.  17.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July,  1989. 

H.B.  512  CHAPTER  584 

AN  ACT  TO  AMEND  ARTICLE  2.  "LICENSE  TAXES."  OF  THE 
REVENUE  ACT  TO  PROVIDE  FOR  TAX  SIMPLIFICATION 
AND  TO  RAISE  REVENUES. 
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The  General  Assembly  of  North  Carolina  enacis: 

Section  1.      G.S.  105-33(e)  is  repealed.    ,:,        • 
Sec.  2.     G.S.  105-36  reads  as  rewritten: 
"§     105-36.     Amusements     —     Manufacmring,     selling,     leasing,     or 
distributing  moving  picture  films  or  checking  attendance  at  moving  picture 
shows. 

Every  person,  firm,  or  corporation  engaged  in  the  business  of 
manufacturing,  selling,  leasing,  furnishing  and/or  distributing  films  to 
be  used  in  this  State  in  moving  picture  theatres  or  other  places  at 
which  an  admission  fee  is  charged  shall  apply  for  and  obtain  from  the 
Secretary  of  Revenue  a  statewide  license  for  the  privilege  of  engaging 
in  such  business  in  this  State,  and  shall  pay  for  such  license  a  tax  of 
six  hundred  ■att4  twenty-five  dollars  ($625.00).  ($625,00):  Provided. 
■tb^t — persons. — firms. — of — corporations — engaged — exclusively — iw — tb€ 
business  of  selling,  leasing,  furnishing  and/or  distributing  films  for 
use  in  places  where  no  admission  fee  is  charged  or  in  schools,  public 
or  private,  and  other  institutions  of  learning  in  this  State,  shall  pay  a 
tax  of  t\vent}'-five  dollars  ($25.00). 

Any  person,  firm,  or  corporation  engaged  under  contract  or  for 
compensation — in  the  business  of  checking  the  attendance  of  any 
moving  picture  or  show  for  the  purpose  of  ascertaining  attendance  or 
amount  of  admission  receipts  at  any  theatre  or  theatres  shall  apply  for 
and  obtain  from  the  Secretary  of  Revenue  a  statewide  license  for  the 
privilege  of  engaging  in  such  business  in  this  State,  and  shall  pay  for 
such  license  an  annual  tax  of  t\vo  hundred  and  fifty  dollars  ($250.00): 
Provided,  that  persons  engaged  in  the  public  practice  of  accounting 
and  licensed  under  G.S.  105"41(c)  shall  be  exempt  from  the  payment 
of  this  license  tax. 

Counties,  cities,  and  towns  shall  not  levy  a  license  tax  on  the 
business  taxed  under  this  section."  ,  >  .   v;.-     :• 

Sec.  3.     G.S.  105-36.1  reads  as  rewritten: 
"  §  105-36. 1 .  Amusements  —  Outdoor  theatres. 

(a)  Every  person,  firm  or  corporation  engaged  in  the  business  of 
operating  an  outdoor  or  drive-in  moving  picture  show  for 
compensation  shall  apply  for  and  obtain  in  advance  from  the  Secretary 
of  Revenue  a  State  license  for  the  privilege  of  engaging  in  such 
business  and  shall  pay  -a — tax — m — accordance — with — tbe — following 
schedule:  for  such  license  a  tax  of  one  hundred  dollars  ($100.00). 

For  drive-in  or  outdoor  theatres  located  in  or  within  10  miles  of  the 
corporate  limits  of  cities  and  towns  of  >  j 

Car  Capacity Car  Capacity Car  Capacit\f Car  Capacity 

Up  to  150 1 50  to  300  " 300  to  500  ^ 500  or  over      .- 

$  .67  per  car $  .75  per  car $  .80  per  car $  .87  per  car 

3.000  to  5.000  pop. 

1468 


Session  Laws  -  1989  CHAPTER  584 

— .74  per  car ,80  per  car .87  per  car .94  per  car 

5.000  to  10.000  pop. 

— .80  per  car .87  per  car .95  per  car 1 .00  per  car 

10.000  to  20.000  pop. 

.87  per  car .94  per  car 1 ,00  per  car 1 .07  per  car 

20.000  to  40.000  pop, 

,94  per  car 1 .00  per  car 1 .07  per  car 1.17  per  car 

■10.000  and  over 

1 .00  per  car 1 ,07  per  car 1.17  per  car 1 ,34  per  car 

In  addition  to  the  foregoing  tax  based  upon  population  and  car 
capacity,  every  operator  of  a  business  taxed  under  this  section  shall 
pay  a  tax  of  one  dollar  ($1.00)  for  each  seat  or  seating  space  provided 
for  patrons  outside  of  motor  vehicles  driven  into  the  enclosure  by 
patrons. — Bj^ — U*e — purpose  of  this — section. — car  capacity — sh»\i — be 
determined  by  the  number  of  outlets  provided  for  individual  speakers. 
In  the  case  of  drive-in  or  outdoor  theatres  not  equipped  with  individual 
speakers  or  outlets  therefor,  but  which  are  equipped  with  one  or  more 
central  speakers,  the  car  capacit)^  shall  be  regarded  and  rated  as  200, 

In  the  case  of  drive-in  or  outdoor  theatres  located  within  10  miles  of 
the  corporate  limits  of  more  than  one  municipalit)'.  the  tax  herein 
levied  shall  be  paid  in  accordance  with  the  rate  applicable  to  the 
largest  of  such  municipalities. 

For  the  purpose  of  this  section,  unincorporated  communities  shall 
be  regarded  as  incorporated  municipalities,  with  the  corporate  limits 
deemed  to  extend  one  mile  in  ev^ery  direction  from  the  intersection  of 
the  two  principal  streets  in  such  unincorporated  communit)';  and  if 
there  is  no  such  intersection,  then  from  the  recognized  business  center 
of  such  unincorporated  community. 

In  the  case  of  drive-in  or  outdoor  theatres  located  more  than  10 
miles  from  the  corporate  limits  of  any  municipality,  the  tax  shall  be 
paid  at  the  rate  herein  provided  for  such  theatres  located  within  10 
miles  of  the  corporate  limits  of  a  municipality  having  a  population  of 
3.000  to  5.000. 

In  the  case  of  drive-in  or  outdoor  theatres  operating  less  than  six 
months  each  year,  the  tax  shall  be  one  half  the  tax  herein  levied. 

(b)  Cities  and  towns  may  levy  a  tax  upon  the  businesses  taxed  in 
this  section  not  in  excess  oif  the  following  amounts:  that  levied  by  the 
State. 

in — cities — of — towns — of — less — th^fl — 1.500 

population  , ■,,,..,,.....,,,■.,■,....■.,.,.■■.,..,, , ■  ■  ■ — $  12.50 

In    cities   or   towns   of    1 .500   and    less   than 

3.000  population M^2§ 

In   cities   or   towns   of  3.000   and    less    than 

5.000    population ■ 62,^ 
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In    cities   or   towns   of  5^000  and    less   than 

1 0.000  population 87,50 

In   cities  or   towns   of   10.000  and   less  than 

1 5 .000  population — 137.50 

In   cities   or  towns  of   15.000  and   less  than 

25.000  population — 187.50 

In   cities   or   towns   of  25.000  population   or 

over — 212.50 

(c)  A  person,  firm,  or  corporation  required  to  be  licensed  under 
this  section  is  not  required  to  procure  the  license  under  G.S. 
105-102.5  for  the  same  location." 

Sec.  4.     G.S.  105-37  reads  as  rewritten:  .      .      j   v        '/!C; 

"§  105-37.    Amusements  —  Moving  picliires  —  Admission. 

(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating  a  moving  picture  show  for  compensation  shall  apply  for  and 
obtain  in  advance  from  the  Secretary  of  Revenue  a  State  license  for  the 
privilege  of  engaging  in  such  business,  and  shall  pay  for  such  State 
license  for  each  room.  hall,  or  tent  used  the  following  tax:  a  tax  of 
two  hundred  dollars  ($200.00). 

Seating Seating Seating 

Population Capacity Capacit},^ Capacity  v? 

^f up  to up  to ove*'  '■'    '    ' 

Cities  and  Towns 600  Seats — 600  to  1 200  Seats 1200  Seats 

Less  than  1 .500 $  62.50 $  75.00 $  100.00 

1 .500  and  less  > 

than  3.000 100.00 125.00 150.00 

3.000  and  less 
than  5.000 125.00 150.00 200.00 

5.000  and  less  -- -^  * 

than  10.000 175.00 200.00 300.00  t. ,;:.:; 

10.000  and  less  -"  '   - 

than  15.000 200.00 300.00 400.00         •■^'-o- 

15,000  and  less  ^^ 

than  25.000 250.00 400.00 500.00         '  ' --■ 

25.000  and  less  '  '  ' 

than  40.000 300.00 500.00 750.00         -    ''*' 

40.000  or  over 350.00 700.00 1.200.00 

(b),  (c)  Repealed  by  Session  Laws   1979.  c.   801,  s.  26,  effective 

July  1,  1979. 

(d)  For  any  moving  picture  show  operated  at  bathing  beaches  or 
resort  towns  for  less  than  six.  months  each  year,  the  tax  levied  shall  be 
one  half  the  annual  tax  provided  above,  based  upon  the  population  of 
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the  cypj  or  town  in  ^vb'r^^  <^^'rh  fp-atnnql  mr>\Mng  picture  show  shall  be 
operated. 

(e)  For  any  motion  picture  show  operating  three  days  or  less  each 
week,  the  tax  levied  shall  be  one  half  the  annual  tax  provided  above. 
above,  based  upon  the  population  of  the  city  or  town  in  which  such 
theatre  is  located. 

(el)  Motion  picture  shows  promoted  and  managed  by  a  qualifying 
corporation  that  operates  a  center  for  the  performing  and  visual  arts 
are  exempt  from  the  license  tax  imposed  under  this  section  if  the 
motion  pictures  are  shown  at  the  center  and  if  the  showing  of  motion 
pictures  is  not  the  primary  purpose  of  the  center.  As  used  in  this 
subsection,  'qualifying  corporation'  and  'center  for  the  performing 
and  visual  arts'  have  the  same  meaning  as  in  G.S.  105-37. 1(a). 

(e2)  A  person,  firm,  or  corporation  required  to  be  licensed  under 
this  section  is  not  required  to  procure  the  license  under  G.S. 
105-102.5  for  the  same  location. 

(f)  Counties  shall  not  levy  any  license  tax  on  the  business  taxed 
under  the  foregoing  portions  of  this  section.  On  the  businesses 
described  in  subsections  (a)  and  (e).  business  described  in  the  first 
paragraph  of  this  section,  cities  and  towns  may  levy  a  license  tax  not 
in  excess  of  that  the  following:  levied  by  the  State. 

ifi — cities — Of — towns — of — less — than — 1 .500 

population — $  12.50 

In   cities   or  towns   of  1.500 — and   less   than 

3.000  population 31.25 

In   cities   or  towns  of  3.000 — and   less   than 

5.000  population ■ 62.50 

In  cities  or  towns  of  5.000 — and   less  than 

10.000  population ^^-^ 

In  cities  or  towns  of  10.000 — and  less  than 

15.000  population — 137.50 

In   cities  or  towns  of   15.000  and   less  than 

25 .000  population — 187.50 

In  cities  or  towns  of  25.000 — population  or 

over ^n  50 

On  a  business  described  in — subsections  (d)  or  (e)  of  this  section, 
cities  and  towns  may  levy  a  license  tax  not  in  excess  of  one  half  of  the 
tax  authorized  by  the  schedule  set  forth  in  this  subsection.  Cities  and 
towns  may  not  levy  a  license  tax  on  a  business  described  in  subsection 

(el)." 

Sec.  5.     G.S.  105-37. 1(a)  reads  as  rewritten: 
"(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
giving,  offering  or  managing  any  form  of  entertainment  or  amusement 
not  otherwise  taxed  or  specifically  exempted  in  this  Article,  for  which 
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an   admission   is  charged,    shall   pay  an   annual    license  tax  of  fifty 
dollars  ($50.00)  for  each  room,  hall,  tent  or  other  place  where  such 
admission  charges  are  made,  made,  graduated  according  to  population, 
as  follows: 
J« — cities — Of — towns — of — les* — tbaw — 1.500        /•: 

population — $10.00 

In   cities    or   towns   of   U5Q0   and   less   than 

^  OOP  pnpiil-atinn    ,,,  ■■■,,..■■  i 15.00 

In   cities   or   towns   of  3.000   and   less   than 

5  000  pnpiihtinn  , ,  ^ 20.00 

In    cities    or   towns   of  5.000   and    less   than 

10  OOP  pnpiihtinn 25.00 

In   cities   or  towns  of   10.000  and  less  than 

1 5 .000  population , . , 30.00 

In  cities  or  towns  of  15.000 — and  less  than 

?S  OOP  pnpiilqHnn  ,    ,    , ..    ...  40.00 

In   cities   or   towns   of  25.000  population   or 

over ^QMO 

In  addition  to  the  license  tax  levied  above,  in  the  above  schedule, 
such  person,  firm,  or  corporation  shall  pay  an  additional  tax  upon  the 
gross  receipts  of  such  business  at  the  rate  of  tax  levied  in  Article  V, 
Schedule  E.  G.S.  105-164.1  to  I05-I64,^4.  upon  retail  sales  of 
merchandise,  three  percent  (3%).  Reports  shall  be  made  to  the 
Secretary  of  Revenue,  in  such  form  as  he  may  prescribe,  within  the 
first  10  days  of  each  month  covering  all  such  gross  receipts  for  the 
previous  month,  and  the  additional  tax  herein  levied  shall  be  paid 
monthly  at  the  time  such  reports  are  made.  The  annual  license  tax 
herein  levied  shall  be  treated  as  an  advance  payment  of  the  tax  upon 
gross  receipts  herein  levied,  and  the  annual  license  tax  shall  be 
applied  as  a  credit  upon  or  advance  payment  of  the  gross  receipts  tax. 

Every  person,  firm,  or  corporation  giving,  offering,  or  managing 
any  dance  or  athletic  contest  of  any  kind,  except  high  school  and 
elementary  school  athletic  contests,  for  which  an  admission  fee  in 
excess  of  fifty  cents  (50C)  is  charged,  shall  pay  an  annual  license  tax 
of  five  dollars  ($5.00)  fifty  dollars  ($50.00)  for  each  location  where 
such  charges  are  made.  and.  in  addition,  a  tax  upon  the  gross  receipts 
derived  from  admission  charges  in  excess  of  fifty  cents  (50C)  at  the 
rate  of  tax  levied  in  Article  V.  Schedule  E.  G.S.  105-164.1  to 
105-164.44.  upon  retail  sales  of  merchandise  three  percent  (3%).  The 
additional  tax  upon  gross  receipts  shall  be  levied  and  collected  in 
accordance  with  such  regulations  as  may  be  made  by  the  Secretary  of 
Revenue.  No  tax  shall  be  levied  on  admission  fees  for  high  school  and 
elementary  school  contests.      -  i     ,       ::i\.;  .  ;:  •   r     ^a^      v:iV'> 
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Dances  and  other  amusements  actually  promoted  and  managed  by 
civic  organizations  and  private  and  public  secondary  schools,  shall  not 
be  subject  to  the  license  tax  imposed  by  this  section  and  the  first  one 
thousand  dollars  ($1,000)  of  gross  receipts  derived  from  such  events 
shall  be  exempt  from  the  gross  receipts  tax  herein  levied  when  the 
entire  proceeds  of  such  dances  or  other  amusements  are  used 
exclusively  for  the  school  or  civic  and  charitable  purposes  of  such 
organizations  and  not  to  defray  the  expenses  of  the  organization 
conducting  such  dance  or  amusement.  The  mere  sponsorship  of  dance 
or  other  amusement  by  such  a  school,  civic,  or  fraternal  organization 
shall  not  be  deemed  to  exempt  such  dance  or  other  amusement  as 
provided  in  this  paragraph,  but  the  exemption  shall  apply  only  when 
the  dance  or  amusement  is  actually  managed  and  conducted  by  the 
school,  civic,  or  fraternal  organization  and  the  proceeds  are  used  as 
herein  before  required. 

Dances  and  other  amusements  promoted  and  managed  by  a 
qualifying  corporation  that  operates  a  center  for  the  performing  and 
visual  arts  are  exempt  from  the  license  tax  and  the  gross  receipts  tax 
imposed  under  this  section  if  the  dance  or  other  amusement  is  held  at 
the  center.  'Qualifying  corporation"  means  a  corporation  that  is 
exempt  from  income  tax  under  G.S.  105-130.1 1(a)(3).  'Center  for  the 
performing  and  visual  arts'  means  a  facility,  having  a  fixed  location, 
that  provides  space  for  dramatic  performances,  studios,  classrooms 
and  similar  accommodations  to  organized  arts  groups  and  individual 
artists.  This  exemption  shall  not  apply  to  athletic  events. 

The  license  and  gross  receipts  taxes  imposed  by  this  section  do  not 
apply  to  a  person,  firm,  or  corporation  that  is  exempt  from  income  tax 
under  Article  4  of  this  Chapter  and  is  engaged  in  the  business  of 
operating  a  teen  center.  A  'teen  center'  is  a  fixed  facility  whose 
primary  purpose  is  to  provide  recreational  activities,  dramatic 
performances,  dances,  and  other  amusements  exclusively  for 
teenagers." 

Sec.  6.     G.S.  105-38  reads  as  rewritten: 
"§  105-38.  Amubemenis  -  Circuses,  menageries,  wild  west,  dog  and/or 
pony  shows,  etc. 

(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
exhibiting  performances,  such  as  a  circus,  menagerie,  wild  west  show, 
dog  and/or  pony  show,  or  any  other  show,  exhibition  or  performance 
similar  thereto,  not  taxed  in  other  sections  of  this  Article,  shall  apply 
for  and  obtain  a  State  license  from  the  Secretary  of  Revenue  for  the 
privilege  of  engaging  in  such  business,  and  pay  for  such  license  -the 
following  tax  for  each  day  or  part  of  a  day:  a  tax  of  fifty  dollars 
($50.00)  for  each  day  or  part  of  a  day  for  each  place  in  the  State 
where  exhibitions  or  performances  are  to  be  given. 
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41^ Such  shows  and/or  exhibitions  traveling  on   railroads  and 

requiring  transportation  of: 

Not  more  than  t^vo  cars  ■..■■.■■..■■.,■■■, -,■■■■■■ — $  30.00 


Three  to  five  cars,  inclusive, 


ASJM 


Six  to  10  cars,  inclusive  ■■■■i 


-9am 


11  to  20  cars,  inclusive 


125.00 


21  to  30  cars,  inclusive 


175.00 


31  to  50  cars,  inclusive 


250.00 


Over  50  cars , 


300.00 


42) — Such  shows  and/or  exhibitions  traveling  by  automobiles, 
trucks. — or  other  vehicles. — other  than  railroad  cars,  and 
requiring  transportation  by: 

Not  over  two  vehicles  .■■■.■■.■■■......... ...■■■...... — $ — 7-r5Q 

Three  to  five  vehicles ■....■■■...,..■. IQ.OO 

Six  to  10  vehicles   15.00 

1 1  to  20  vehicles 25.00 

21  to  30  vehicles 45.00 

31  to  50  vehicles &XW 

51  to  75  vehicles ■  ■ , 75.00 

76  to  100  vehicles  100.00 

Over — iOQ — vehicles. — per — vehicle — m — excess 

thereof 5,00 

It  is  the  intent  of  this  subdivision  that  every  vehicle  used  in 
transporting  circus — property  or  personnel. — whether  owned  by  the 
circus  or  by  others,  shall  be  counted  in  computing  the  tax, 

4^  (b)  Every  person,  firm,  or  corporation  by  whom  any  show  or 
exhibition  taxed  under  this  section  is  owned  or  controlled  shall  file 
with  the  Secretary  of  Revenue,  not  less  than  five  days  before  entering 
this  State  for  the  purpose  of  such  exhibitions  or  performances  therein, 
a  statement,  under  oath,  setting  out  in  detail  such  information  as  may 
be  required  by  the  Secretary  of  Revenue  covering  the  places  in  the 
State  where  exhibitions  or  performances  are  to  be  given,  the  character 
of  the  exhibitions,  the  mode  of  travel,  the  number  of  cars  or  other 
conveyances  used  in  transferring  such  shows,  and  such  other  and 
further  information  as  may  be  required.  Upon  receipt  of  such 
statement,  the  Secretary  of  Revenue  shall  fix  and  determine  the 
amount  of  State  license  tax  with  which  such  person,  firm,  or 
corporation  is  chargeable,  shall  endorse  his  findings  upon  such 
statement,  and  shall  transmit  a  copy  of  such  statement  and  findings  to 
each  such  person,  firm,  or  corporation  to  be  charged,  to  the  sheriff  or 
tax  collector  of  each  county  in  which  exhibitions  or  performances  are 
to  be  given,  and  to  the  division  deputy  of  the  Secretary  of  Revenue, 
with  full  and  particular  instructions  as  to  the  State  license  tax  to  be 
paid.  Before  giving  any  of  the  exhibitions  or  performances  provided 
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for  in  such  statement,  the  person,  firm,  or  corporation  making  such 
statement  shall  pay  the  Secretary  of  Revenue  the  tax  so  fixed  and 
determined.  If  one  or  more  of  such  exhibitions  or  performances 
included  in  such  statement  and  for  which  the  tax  has  been  paid  shall 
be  canceled,  the  Secretary  of  Revenue  may.  upon  proper  application 
made  to  him.  refund  the  tax  for  such  canceled  exhibitions  or 
performances.  Every  such  person,  firm,  or  corporation  shall  give  to 
the  Secretary  of  Revenue  a  notice  of  not  less  than  five  days  before 
giving  any  of  such  exhibitions  or  performances  in  each  county. 

44)-  (c)  The  sheriff  of  each  county  in  which  such  exhibitions  or 
performances  are  advertised  to  be  exhibited  shall  promptly 
communicate  such  information  to  the  Secretary  of  Revenue;  and  if  the 
statement  required  in  this  section  has  not  been  filed  as  provided 
herein,  or  not  filed  in  time  for  certified  copies  thereof,  with  proper 
instructions,  to  be  transmitted  to  the  sheriffs  of  the  several  counties 
and  the  division  deputy,  deputy  commissioner,  the  Secretary  of 
Revenue  shall  cause  his  division  deputy  to  attend  at  one  or  more 
points  in  the  State  where  such  exhibitions  or  performances  are 
advertised  or  expected  to  exhibit,  for  the  purpose  of  securing  such 
statement  prescribed  in  this  section,  of  fixing  and  determining  the 
amount  of  State  license  tax  with  which  such  person,  firm,  or 
corporation  is  taxable,  and  to  collect  such  tax  or  give  instructions  for 
the  collection  of  such  tax. 

45)  (d)  Every  such  person,  firm,  or  corporation  by  whom  or  which 
any  such  exhibition  or  performance  described  in  this  section  is  given 
in  any  county,  city  or  town,  or  within  five  miles  thereof,  wherein  is 
held  an  annual  agricultural  fair,  during  the  week  of  such  annual 
agricultural  fair,  shall  pay  a  State  license  of  one  thousand  dollars 
($1,000)  for  each  exhibition  or  performance  in  addition  to  the  license 
tax  first  levied  in  this  section,  to  be  assessed  and  collected  by  the 
Secretary  of  Revenue  or  his  duly  authorized  deputy. 

44)  (^  The  provisions  of  this  section,  or  any  other  section  of  this 
Article,  shall  not  be  construed  to  allow  without  the  payment  of  the  tax 
imposed  in  this  section,  any  exhibition  or  performance  described  in 
this  section  for  charitable,  benevolent,  educational,  or  any  other 
purpose  whatsoever,  by  any  person,  firm,  or  corporation  who  is 
engaged  in  giving  such  exhibitions  or  performances,  no  matter  what 
terms  of  contract  may  be  entered  into  or  under  what  auspices  such 
exhibitions  or  performances  are  given.  It  being  the  intent  and  purpose 
of  this  section  that  every  person,  firm,  or  corporation  who  or  which  is 
engaged  in  the  business  of  giving  such  exhibitions  or  performances, 
whether  a  part  or  all  of  the  proceeds  are  for  charitable,  benevolent, 
educational,  or  other  purposes  or  not.  shall  pay  the  State  license  tax 
imposed  in  this  section. 
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4^  Every  such  person >  firm,  or  corporation  who  shall  give  any 
such  exhibitions  or  performances  mentioned  in  this  section  within  this 
State. — before  the  statement  provided  for  has  been  filed  with  the 
Secretary  of  Revenue,  or  before  the  State  license  tax  has  been  paid,  or 
which — shall. — after  the — filing  of  such — statement. — give  any — s«ch 
exhibitions  or  performances  taxable  at  a  higher  rate  than  the  exhibition 
or  performance  authorized  by  the  Secretary  of  Revenue  upon  the 
statement  filed,  shall  pay  a  State  license  tax  of  fifty  percent  (50%) 
greater  than  the  tax  hereinbefore  prescribed,  to  be  assessed  and 
collected  either  by  the  Secretary  of  Revenue  or  by  his  division  deputy. 

(f)  Upon  all  performances  taxable  under  this  section  there  is  levied, 
in  addition  to  the  license  tax  levied  in  this  section,  a  tax  upon  the 
gross  receipts  of  such  business  at  the  rate  of  tax  levied  in  Schedule  E, 
G^ — 105-164.1  to  105-  164.44.  upon  retail  sales  of  merchandise 
three  percent  (3%).  The  license  tax  herein  levied  shall  be  treated  as 
an  advance  payment  of  the  tax  upon  gross  receipts  herein  levied,  and 
the  license  tax  shall  be  applied  as  a  credit  upon  or  advance  payment  of 
the  gross  receipts  tax.  The  Secretary  of  Revenue  may  adopt  such 
regulations  as  may  be  necessary  to  effectuate  the  provisions  of  this 
section  and  shall  prescribe  the  form  and  character  of  reports  to  be 
made,  and  shall  have  such  authority  of  supervision  as  may  be 
necessary  to  effectuate  the  purpose  of  this  Subchapter. 

4*)-  (g)  In  lieu  of  the  tax  levied  in  G.S.  105-86.  each  circus,  or 
other  form  of  amusement  taxed  under  this  section,  advertising  by 
means  of  outdoor  advertising  displays,  a  bill  posting  or  as  otherwise 
defined  in  G.S.  105-86.  shall  pay  a  tax  of  one  hundred  dollars 
($100.00)  for  a  statewide  license  for  the  privilege  of  advertising  in  this 
manner,  said  tax  to  be  in  addition  to  the  other  taxes  levied  in  this 
section. 

#)-  (Yi)  Counties,  cities,  and  towns  may  levy  a  license  tax  on  the 
business  taxed  under  this  section  not  in  excess  of  one  half  of  the 
license  tax  levied  by  the  State,  but  shall  not  levy  a  parade  tax  or  a  tax 
under  subdivision  (8)    subsection  (h)  of  this  section." 

Sec.  7.     G.S.  105-41  reads  as  rewritten: 
"§  105-41.  Atfomeys-at-law  and  other  professionals. 

(a)  Every  practicing  attorney-at-law,  practicing  physician, 
veterinary,  surgeon,  osteopath,  chiropractor,  chiropodist,  dentist, 
oculist,  optician,  optometrist,  any  person  practicing  any  professional 
art  of  healing  for  a  fee  or  reward,  every  practicing  professional 
engineer  as  defined  in  Chapter  89C  of  the  (General  Statutes,  every 
practicing  land  surveyor  as  defined  in  Chapter  89C  of  the  General 
Statutes,  every  architect  and  landscape  architect,  photographer, 
canvasser  for  any  photographer,  agent  of  a  photographer  in 
transmitting  pictures  or  photographs  to  be  copied,  enlarged  or  colored 
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(including  all  persons  enumerated  in  this  section  employed  by  the 
State,  county,  municipality,  a  corporation,  firm  or  individual),  and 
every  person,  whether  acting  as  an  individual,  as  a  member  of  a 
partnership,  or  as  an  officer  and/or  agent  of  a  corporation,  who  is 
engaged  in  the  business  of  selling  or  offering  for  sale,  buying  or 
offering  to  buy,  negotiating  the  purchase,  sale,  or  exchange  of  real 
estate,  or  who  is  engaged  in  the  business  of  leasing  or  offering  to 
lease,  renting  or  offering  to  rent,  or  of  collecting  any  rents  as  agent 
for  another  for  compensation,  or  who  is  engaged  in  the  business  of 
soliciting  and/or  negotiating  loans  on  real  estate  as  agent  for  another 
for  a  commission,  brokerage  and/or  other  compensation,  shall  apply 
for  and  obtain  from  the  Secretary  of  Revenue  a  statewide  license  for 
the  privilege  of  engaging  in  such  business  or  profession,  or  the  doing 
of  the  act  named,  and  shall  pay  for  such  license  twenty-five  dollars 
($25.00):  fifty  dollars  ($50.00);  Provided,  that  no  professional  man  or 
woman  shall  be  required  to  pay  a  privilege  tax  after  he  or  she  has 
arrived  at  the  age  of  75  years.  Further  provided,  that  it  shall  be 
unlawful  for  a  nonresident  of  this  State  to  engage  in  the  real  estate 
business  in  this  State,  as  defined  in  this  section,  unless  the  State  of 
residence  of  such  person  will  permit  a  resident  of  this  State  to  engage 
in  such  business.  Any  person  who  shall  engage  in  the  real  estate 
business  in  this  State  in  violation  of  the  terms  of  this  provision  shall 
be  guilty  of  a  misdemeanor  and  shall  be  punished  in  the  discretion  of 
the  court;  and  further  provided,  that  the  obtaining  of  a  real  estate 
dealer's  license  by  such  person  shall  not  authorize  such  nonresident  to 
engage  in  the  real  estate  business  in  this  State,  and  provided  further 
that  in  all  prosecutions  under  this  section,  a  certificate  under  the  hand 
and  seal  of  the  Secretary  of  Revenue  that  the  accused  filed  no  income 
tax  returns  with  his  department  for  the  preceding  taxable  year  shall  be 
prima  facie  evidence  that  the  accused  is  a  nonresident  and  that  his 
license  is  void. 

(b)  Persons  practicing  the  professional  art  of  healing  for  a  fee  or 
reward  shall  be  exempt  from  the  payment  of  the  license  tax  levied  in 
the  preceding  paragraph  of  this  section,  if  such  persons  are  adherents 
of  established  churches  or  religious  organizations  and  confine  their 
healing  practice  to  prayer  or  spiritual  means. 

(c)  Every  person  engaged  in  the  public  practice  of  accounting  as  a 
principal,  or  as  a  manager  of  the  business  of  public  accountant,  shall 
pay  for  such  license  twent}'-five — dollars — ($25.00)>  fifty  dollars 
($50.00).  and  in  addition  shall  pay  a  license  of  twelve  dollars  and  fifty 
cents  ($12.50)  for  each  person  employed  who  is  engaged  in  the 
capacity  of  supervising  or  handling  the  work  of  auditing,  devising  or 
installing  systems  of  accounts. 
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(d)  Every  licensed  mortician  or  embalmer  shall  in  like  manner 
apply  for  and  obtain  from  the  Secretary  of  Revenue  a  statewide  license 
for  practicing  his  profession,  whether  for  himself  or  in  the  employ  of 
another,  another  of  ten  dollars  ($10.00),  and  pay  for  such  license  a 
tax  of  fifty  dollars  ($50.00). 

(e)  Licenses  issued  under  this  section  are  issued  as  personal 
privilege  licenses  and  shall  not  be  issued  in  the  name  of  a  firm  or 
corporation:  Provided,  that  a  licensed  photographer  having  a  located 
place  of  business  in  this  State,  shall  be  liable  for  a  license  tax  on  each 
agent  or  solicitor,  employed  by  him  for  soliciting  business.  If  any 
person  engages  in  more  than  one  of  the  activities  for  which  a  privilege 
tax  is  levied  by  this  section,  such  person  shall  be  liable  for  a  privilege 
tax  with  respect  to  each  activity  engaged  in. 

(f)  Repealed  by  Session  Laws  1981.  c.  17,  effective  July  1,  1981.    ' 

(g)  License  Revocable  for  Failure  To  Pay  Tax.  Whenever  it  shall  be 
made  to  appear  to  any  judge  of  the  superior  court  that  any  person 
practicing  any  profession  for  which  the  payment  of  a  license  tax  is 
required  by  this  section  has  failed,  or  fails,  to  pay  the  professional  tax 
levied  in  this  section,  and  execution  has  been  issued  for  the  same  by 
the  Secretary  of  Revenue  and  returned  by  the  proper  officer  'no 
property  to  be  found.'  or  returned  for  other  cause  without  payment  of 
the  tax,  it  shall  be  the  duty  of  the  judge  presiding  in  the  superior  court 
of  the  county  in  which  such  person  resides,  upon  presentation 
therefor,  to  cause  the  clerk  of  said  court  to  issue  a  rule  requiring  such 
person  to  show  cause  by  the  next  session  of  court  why  such  person 
should  not  be  deprived  of  license  to  practice  such  profession  for 
failure  to  pay  such  professional  tax.  Such  rule  shall  be  served  by  the 
sheriff  upon  said  person  20  days  before  the  next  session  of  the  court, 
and  if  at  the  return  term  of  court  such  person  fails  to  show  sufficient 
cause,  the  said  judge  may  enter  a  judgment  suspending  the 
professional  license  of  such  person  until  all  such  tax  as  may  be  due 
shall  have  been  paid,  and  such  order  of  suspension  shall  be  binding 
upon  all  courts,  boards  and  commissions  having  authority  of  law  in 
this  State  with  respect  to  the  granting  or  continuing  of  license  to 
practice  any  such  profession. 

(h)  Counties,  cities,  or  towns  shall  not  levy  any  license  tax  on  the 
business  or  professions  taxed  under  this  section;  and  the  statewide 
license  herein  provided  for  shall  privilege  the  licensee  to  engage  in 
such  business  or  profession  in  every  county,  city,  or  town  in  this 
State."  -   ■  :,  .:\, ■.-/.-■> 

Sec.  8.     G.S.  105-42(a)  reads  as  rewritten: 

"(a)  Every  person  engaged  in  business  as  a  'prixate  detective"  or 
'private  investigator"  shall  apply  for  and  obtain  from  the  Secretary  of 
Revenue  a  statewide   license  for  the   privilege  of  engaging   in   such 
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business,  and  shall  pay  for  such  license  a  tax  of  twent)'-five  dollars 
($25.00).  fifty  dollars  ($50.00).  However,  no  officer  or  employee  of 
this  State,  or  of  the  United  States,  or  of  any  political  subdivision  of 
either,  while  such  officer  or  employee  is  engaged  in  the  performance 
of  official  duties  within  the  course  and  scope  of  his  governmental 
employment,  shall  be  subject  to  the  tax  imposed  by  this  section." 

Sec.  9.     G.S.  105-46  reads  as  rewritten:  ' 

"  §  105-46.  Undertakers  and  retail  dealers  in  coffins. 

Every  person,  firm,  or  corporation  engaged  in  the  business  of 
burying  the  dead,  or  in  the  retail  sale  of  coffins,  shall  apply  for  and 
procure  from  the  Revenue  Secretary  of  Revenue  a  State  license  for 
transacting  such  business  within  this  State,  and  shall  pay  for  such 
license  the  following  tax;  a  tax  of  fifty  dollars  ($50.00). 


In  cities  or  towns  of  less  than  500  population 


$  10.00 


In  cities  or  towns  of  500  and  less  than  5.000 
population 


-2^.00 


In   cities   or   towns   of  5.000   and    less   than 
10.000  population, 


-4000 


In   cities   or  towns   of   10.000  and   less   than 
15.000  population. 


-^OrQQ 


In   cities   or  towns   of   15.000  and   less   than 
25.000  population 


0^,00 


In   cities   or   towns   of  25.000  population   or 


over 


imj^ 


This  section  shall  not  apply  to  a  cabinetmaker  (who  is  not  an 
undertaker)  who  makes  coffins  to  order. 

No  county  shall  levy  any  license  tax  on  the  business  taxed  under 
this  section,  but  cities  and  towns  may  levy  a  license  tax  not  in  excess 
of  that  levied  by  the  State." 

Sec.  10.     G.S.  105-49  is  repealed.  ;... 

Sec.  11.     G.S.  105-50(a)  reads  as  rewritten: 

"(a)  Every  person,  firm,  or  corporation  engaged  in  and  conducting 
the  business  of  lending  or  advancing  money  or  other  things  of  value 
for  a  profit,  and  taking  as  a  pledge  for  such  loan  specific  articles  of 
personal  property,  to  be  forfeited  if  payment  is  not  made  within  a 
definite  time,  shall  be  deemed  a  pawnbroker,  and  shall  pay  for  the 
privilege  of  transacting  such  business  an  annual  license  as  follows;  tax 
of  two  hundred  seventy-five  dollars  ($275.00). 

Ifl — cities — Of — towns — of — less — tbafl — 10.000  .     ■ 


population 


$200.00 


In  cities  or  towns  of  10.000 — and  less  than 

1 5 .000  population — 250.00 

In  cities  or  towns  of  15.000 — and  less  than 

20.000  population — 300.00 
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In   cities   or  towns  of  20.000  and   less  than     '^  i 

25 ^000  population , 350.00 

In   cities   or   towns   of  25.000  population   or 

more — 400.00." 

Sec.  12.     G.S.  105-51  is  repealed. 

Sec.  13.     G.S.  105-51.1  reads  as  rewritten:  ■  ,     ;:> 

"§  105-51.1.  Alarm  systems. 

(a)  Every  person,  firm  or  corporation  engaged  in  an  alarm  system 
business  licensed  under  Chapter  74D  of  the  General  Statutes  shall 
apply  for  and  obtain  from  the  Secretary  of  Revenue  a  State  license  for 
the  privilege  of  engaging  in  that  business  and  the  installing,  servicing 
and  monitoring  of  fire  alarms,  smoke  alarms  and  communication 
systems  as  part  of  such  a  business  operation  and  shall  pay  for  such 
license  a  tax  of  twenty. five  dollars  ($25.00).  fifty  dollars  ($50.00). 

(b)  Counties,  cities,  and  towns  may  not  levy  a  license  tax  on  the 
business  taxed  under  this  section." 

Sec.  14.  G.S.  105-54(b)  reads  as  rewritten: 
"(b)  In  addition  to  the  tax  levied  in  subsection  (a)  of  this  section, 
every  person,  firm,  or  corporation  who.  for  a  fixed  price, 
commission,  fee.  or  wage,  undertakes  or  executes  a  contract  for  the 
construction,  or  who  superintends  the  construction  of  any  of  the  above 
enumerated  projects,  shall,  before  or  at  the  time  of  entering  into  such 
projects  and/or  such  contract,  apply  for  and  procure  from  the 
Secretary  of  Revenue  a  statewide  license,  and  shall  pay  for  such 
license  the  following  tax: 

When  the  total  contract  price  or  estimated  cost  of  such  project  is 
over: 

$  5.000   and  not  mere  than $  10.000 $  25.00 

10.000  $  5.000  and  not  more  than  $50.000 $  50.00 

50.000   and  not  more  than  100.000 125.00 

100.000   and  not  more  than  250.000 175.00 

250,000   and  not  more  than  500.000 300.00 

500.000   and  not  more  than  750.000 400.00 

750,000   and  not  more  than  1.000,000 500.00 

1.000.000 625.00." 

Sec.  15.     G.S.  105-60  reads  as  rewritten: 
"  ^  105-60.  Day-care  facilities.  :     -  ■  '  ■        >    '-, 

Every  person,  firm  or  corporation  engaged  in  operating  a  day-care 
facility  as  defined  in  G.S.  110-86(3)  shall  pay  an  annual  license  tax 
for  the  privilege  of  operating  a  day-care  facility.  This  privilege  license 
tax  for  a  day-care  facilit}'  licensed  by  the  Child  Day^Care  Licensing 
Commission  Department  of  Human  Resources  under  Article  7. 
Chapter  110  of  the  North  Carolina  General  Statutes  shall  be  as 
follows:  ten  dollars  ($10.00)  for  less  than  30  children;  sixty  dollars 
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($60.00)  for  30  to  49  children;  fifty  dollars  ($50.00)  for  fewer  than 
50  children;  one  hundred  dollars  ($100.00)  for  50  to  99  children;  two 
hundred  dollars  ($200.00)  for  100  to  149  children;  three  hundred 
dollars  ($300.00)  for  150  to  200  children;  and  four  hundred  dollars 
($400.00)  for  more  than  200  children." 

Sec.  16.     G.S.  105-6 1  (a)  reads  as  rewritten: 

"(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating  any  hotel  or  motel,  tourist  court,  tourist  home,  or  similar 
place  advertising  in  any  manner  for  transient  patronage,  or  soliciting 
such  business,  shall  apply  for  and  procure  from  the  Secretary  of 
Revenue  a  State  license  for  the  privilege  of  transacting  or  engaging  in 
such  business,  and  shall  pay  for  such  license  a  tax  of  two  dollars 
($2.00)  per  room.  The  minimum  tax  shall  be  ten  dollars  ($10.00). 
fifty  dollars  ($50.00). 

For  the  purpose  of  this  section,  the  lobby,  clubroom.  office,  dining 
room,  kitchen  and  rooms  occupied  by  the  owner  or  lessee  of  the 
premises,  or  members  of  his  family,  for  his  or  their  personal  or 
private  use,  shall  not  be  counted  in  determining  the  number  of  rooms 
for  the  basis  of  the  tax.  The  tax  herein  levied  shall  be  in  addition  to 
any  tax  levied  in  G.S.  105-62  for  the  sale  of  prepared  food." 
Sec.  17.  G.S.  105-61.1  is  repealed. 
Sec.  18.     G.S.  105-62(a)  reads  as  rewritten: 

"(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating  a  restaurant,  cafe,  cafeteria,  hotel,  with  dining  service  on 
the  European  plan,  drugstore,  or  other  place  where  prepared  food  is 
sold,  shall  apply  for  and  procure  from  the  Secretary  of  Revenue  a 
State  license  for  the  privilege  of  transacting  such  business.  The  tax  for 
such  license  shall  be  based  on  the  number  of  persons  provided  with 
chairs,  stools,  or  benches,  and  shall  be  one  dollar  ($1.00)  per  person, 
with  a  minimum  tax  of  five  dollars  ($5.00):  fifty  dollars  ($50.00); 
Provided,  that  the  tax  levied  in  this  subsection  shall  not  apply  to 
industrial  plants  maintaining  a  nonprofit  restaurant,  cafe  or  cafeteria 
solely  for  the  convenience  of  its  employees.  Provided  further,  a 
person,  firm,  or  corporation  required  to  be  licensed  under  this  section 
is  not  required  to  procure  the  license  under  G.S.  105-102.5  for  the 
same  location." 

Sec.  19.     G.S.  105-64  and  G.S.  105-64.1  are  repealed. 
Sec.  20.     G.S.  105-65.1  reads  as  rewritten: 
"  §  105-65.1.  Merchandising  dispensers  and  weighing  machines. 

(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating,  maintaining,  or  placing  on  location  anywhere  within  the 
State  of  North  Carolina  merchandising  dispensers  in  which  are  kept 
any  article  or  merchandise  to  be  purchased,  or  weighing  machines, 
shall   be  deemed   a  distributor  or  operator  and   shall   apply  for  and 
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procure  from  the  Secretary  of  Revenue  a  statewide  license  to  be  known 
as  an  annual  distributor" s  or  operator's  license,  and  shall  pay  for  such 
license  the  following  tax: 

Distributors    or    operators    of   five    or    more  .   '  , 

drink   dispensers  other  than   open   cup  drink 

dispensers $  1 00.00 

Distributors  or  operators  of  five  or  more  open 

cup  drink  dispensers 50.00 

Distributors    or    operators    of   five    or    more 

cigarette    dispensers    or    dispensers    of  other 

tobacco  products  50.00 

Distributors  or  operators  of  five  or  more  food 

or    other    merchandising    dispensers    selling 

products  for  five  cents  (5C)  or  more 50.00 

Distributors  or  operators  of  five  or  more  food 

or    other    merchandising    dispensers    selling 

products  for  less  than  five  cents  (5C)  25.00 

Distributors    or    operators    of   five    or    more 

weighing  machines 50.00 

A  person,  firm,  or  corporation  operating  and  maintaining  soft  drink 
dispensers  or  any  other  dispensers  as  set  forth  above  in  places  of 
business  operated  by  him  or  it.  and  not  elsewhere,  shall  not  be 
considered  a  distributor  or  operator  of  such  dispensers  for  the  purpose 
of  this  section. 

Any  person,  firm,  or  corporation  operating,  maintaining,  or  placing 
on  location  fewer  than  five  such  machines  or  dispensers  shall  not  be 
considered  a  distributor  or  operator  for  the  purpose  of  this  section. 
Any  person,  firm,  or  corporation  operating,  maintaining,  or  placing 
on  location  five  or  more  soft  drink  dispensers  shall  not  be  considered 
a  distributor  or  operator  for  the  purpose  of  this  section  when  all  of 
said  dispensers  operated,  maintained,  or  placed  on  location  by  such 
person,  firm,  or  corporation  are  operated,  maintained,  or  placed  in  a 
single  building,  all  parts  of  which  are  accessible  through  the  same 
outside  entrance,  and  which  building  is  occupied  by  a  single 
commercial,  manufacturing,  or  industrial  business.  Every  machine  or 
dispenser  placed  on  location  by  a  licensed  operator  or  distributor  as 
herein  defined  shall  have  fixed  thereto  identification  showing  the  name 
and  address  of  the  owner,  operator,  or  distributor.  The  operator  of 
any  machine  or  dispenser  not  so  identified  shall  be  liable  for 
additional  license  tax  as  levied  by  G.S.  105-65.2.  G.S.  105-102.5. 

(b)  (1)  In  addition  to  the  license  tax  imposed  under  subsection 
(a),  a  distributor  or  operator  of  soft  drink  dispensers, 
except  open  cup  drink  dispensers,  shall  annually  pay  to 
the  Secretary  of  Revenue  a  soft  drink  dispenser  tax  in 
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'an  amount  based  on  the  number  of  dispensers  operated, 
maintained  or  placed  on  location  by  the  distributor  or 
operator  on  July  1  of  the  license  year.  The  amount  of 
-         ^  tax  due  is  as  follows: 

Number  of  Dispensers  Amount  of  Tax 

per  Dispenser 

5-50  $    7.00 

51-100  535.00 

101-150  -        892.50 

151-200  1.250.00 

200  and  up  .  '  1.250.00  plus  $357.50 

for  each  additional 
50  dispensers  or 
fraction  thereof 
A  distributor  or  operator  who  was  not  in  business  on 
■■■.  i:      July    1    of  the   license  year  shall   pay  a  tax  based  on   the 
I  number    of  dispensers    he    reasonably   expects    to   operate, 

maintain  or  place  on  location  during  the  ensuing  license 
year.  If  the  number  of  dispensers  operated,  maintained  or 
placed  on  location  during  that  year  exceeds  the  distributor's 
or  operator's  estimate,  the  distributor  or  operator  shall, 
within  20  days  of  the  close  of  the  license  year,  report  the 
excess  to  the  Secretary  and  pay  any  additional  tax  due 
■■'  according  to  the  above  table. 

(2)    In  addition  to  the  above  annual  distributor's  or  operator's 
license.      every      distributor      or      operator      distributing, 
maintaining,  or  operating  five  or  more  cigarette  dispensers, 
or  five  or  more  dispensers  of  other  tobacco  products,  or  five 
,  or  more  open-cup  drink  dispensers,  or  five  or  more  food  or 

other  merchandising  dispensers,  or  five  or  more  weighing 
machines  shall  pay  a  tax  upon  the  gross  receipts  obtained 
from  such  machines  and  dispensers  at  the  rate  of  six  tenths 
of  one  percent  (6/10  of  1%)  of  gross  receipts  from  cigarette 
sales,  and  one  tenth  of  one  percent  (1/10  of  1%)  of  gross 
receipts  from  all  other  sales:  but  the  tax  paid  for  the 
operator's  license  shall  be  treated  as  an  advance  payment  of 
the  gross  receipts  tax  and  shall  be  applied  as  a  credit  upon 
the  gross  receipts  tax.  but  only  for- the  same  year  for  which 
the  tax  was  paid.  All  persons,  firms,  or  corporations  liable 
for  the  gross  receipts  tax  levied  hereunder  shall  file  quarterly 
reports  with  the  Secretary  of  Revenue  no  later  than  the 
fifteenth  day  of  each  of  the  months  of  January.  April.  July 
and  October  of  each  year  for  the  three  months'  period  ended 
on   the   last   day   of  the   month    immediately   preceding  the 
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month   in  which  the  report  is  due.  All  taxes  due  for  said 
period  shall  be  paid  to  the  Secretary  of  Revenue  at  the  time 
the  report  is  required  to  be  filed. 
(3).     (4)  Repealed  by  Session  Laws  1979.  c.  150.  s.  3.  effective 
July  1.  1979. 

(c)  If  any  person,  firm,  or  corporation  shall  fail,  neglect,  or  refuse 
to  comply  with  the  terms  and  provisions  of  this  section  or  shall  fail  to 
attach  the  proper  State  license —  identification  to  any  dispenser  or 
machine  as  herein  provided,  the  Secretary  of  Revenue,  or  his  agent  or 
deputies,  shall  forthwith  seize  and  remove  such  dispenser  or  machine, 
and  shall  hold  the  same  until  the  provisions  of  this  section  have  been 
complied  with.  In  addition  to  the  above  provision  the  applicant  shall 
be  further  liable  for  the  additional  tax  imposed  under  G.S.  105-112. 

(d)  Sales  of  merchandise  herein  referred  to  shall  be  subject  to  the 
provisions  of  Article  5  of  this  Chapter,  and  the  tax  therein  levied  shall 
be  paid  by  the  distributor  or  operator  of  such  dispensers  or  machines. 

(e)  Counties,  cities  and  towns  shall  not  levy  or  collect  any  annual 
distributor's  or  operator's  occupational  license  levied  for  the 
distribution  or  operation  of  any  of  the  dispensers  or  machines 
described  in  subsection  (a),  nor  any  per  dispenser  or  per  machine 
license  tax  for  any  machine  or  dispenser  described  in  subsections  (a) 
or  (b)  of  this  section,  nor  upon  the  sale  of  any  commodities  through 
such  machine  or  dispenser. 

(f)  The  word  'dispenser'  or  'dispensers'  as  used  in  this  section  shall 
include  any  machine  or  mechanical  device  through  the  medium  of 
which  any  of  the  merchandise  referred  to  in  this  section  is  purchased, 
distributed  or  sold. 

(g)  Neither  the  tax  levied  under  subsection  (b)  upon  dispensers,  nor 
the  tax  levied  under  subsection  (a)  upon  distributors  or  operators, 
shall  apply  to  dispensers  or  vending  machines  which  dispense  only 
milk,  milk  drinks,  products  of  the  dairy,  pure  uncarbonated  fruit  or 
vegetable  juices,  or  newspapers. 

(h)  A  person,  firm,  or  corporation  required  to  be  licensed  under 
this  section  is  not  required  to  procure  the  license  under  G.S. 
105-102.5  for  the  same  location." 

Sec.  21.     G.S.  105-65.2  and  G.S.  105-66  are  repealed. 
Sec.  22.     G.S.  105-67  reads  as  rewritten: 
"§  105-67.  Security  dealers. 

(a)  Every  person,  firm,  or  corporation  who  or  which  is  engaged  in 
the  business  of  dealing  in  securities  as  defined  in  Chapter  78A  of  the 
General  Statutes,  or  who  or  which  maintains  a  place  for  or  engages  in 
the  business  of  buying  and/or  selling  shares  or  stock  in  any 
corporation,  bonds,  or  any  other  securities  on  commission  or 
brokerage,  shall  apply  for  and  procure  from  the  Secretary  of  Revenue 
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a  State  license  for  the  privilege  of  transacting  such  business,  and  shall 
pay  for  such  license  the  following  tax:  a  tax  of  two  hundred  dollars 
($200.00). 
In — &itks — &f — towns — of — less — tb*R — 5.000 


population 


In   cities   or  towns   of  5.000 — and   less  than 


10.000  population, 


In  cities  or  towns  of  10.000 
15.000  population. 


and  less  than 


In  cities  or  towns  of  15.000 — and  less  than 
25 .000  population  ,,■■■■■■.■■■.■■.■■■■.■.■■,.■■.■■■■ 
In  cities  or  towns  of  25.000  population  and 
above  ■■■■..■■■■■■. ..■■,■■■■■  ..i . 


$25,00 


-5iXQQ 


100.00 


200.00 


300.00 


(b)  Every  dealer,  as  defined  herein,  who  shall  maintain  in  the  State 
of  North  Carolina  more  than  one  office  for  dealing  in  securities,  as 
hereinbefore  defined,  shall  apply  for  and  procure  from  the  Secretary 
of  Revenue  a  license  for  the  privilege  of  transacting  such  business  at 
each  such  office,  and  shall  pay  for  such  license  the  same  tax  as 
hereinbefore  fixed. 

(c)  Every  foreign  dealer,  as  dealer  is  hereinbefore  defined,  who 
shall  maintain  an  office  in  this  State,  or  have  a  salesman  in  this  State, 
shall  apply  for  and  procure  from  the  Secretary  of  Revenue  a  State 
license  for  the  privilege  of  transacting  such  business,  and  shall  pay  for 
such  license  the  tax  hereinbefore  imposed. 

(d)  If  such  person,  firm,  or  corporation  described  in  subsection  (a) 
of  this  section  maintains  and/or  operates  a  leased  or  private  wire 
and/or  ticker  service  in  connection  with  such  business  the  annual 
license  tax  shall  be  as  follows:  four  hundred  fifty  dollars  ($450.00). 

1b — cities — afid — towns — of    less — tb^fl — 10.000 

population  ...■.■■ .... ..■■■■...■.■■■....■■.■■  ■ ■  ■  ■ ■  ■  ■   $  1 50.00 


In  cities  and  towns  of  10.000  and  less  than 

1 5 .000  population  ,,......■■.■■..■.■...■..■■■■ ■ 

In  cities  and  towns  of  15.000  and  less  than 


20.000  population 

In    cities    and — towns 


of   20.000    to    25.000 


population 

In  cities  and  towns  of  25.000  or  more. 


250.00 


350.00 


450.00 


Provided,  that  the  tax  levied  in  this  subsection  -(4)  shall  not  apply  to 
a  private  wire  service  not  connected  with  or  handling  quotations  of  a 
stock  exchange,  or  grain  or  cotton  exchange. 

(e)  Counties  shall  not  levy  any  license  tax  on  the  business  taxed 
under  this  section,  but  cities  and  towns  may  levy  a  license  tax  not  in 
excess  of  fifty  dollars  ($50.00)." 

Sec.  23.     G.S.  105-74  reads  as  rewritten: 
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"  §  105-74.  Pressing  clubs,  dry  cleaning  plants,  and  hat  blockers. 

Every  person  engaging  in  the  business  of  operating  a  dry  cleaning 
plant,  pressing  club  or  hat  blocking  establishment  shall  apply  for  and 
procure  from  the  Secretary  of  Revenue  a  State  license  for  the  privilege 
of  conducting  such  a  business,  and  shall  pay  for  such  license  -the 
following  tax:  a  tax  of  fifty  dollars  ($50.00). 

4tt — cities — w — towns — of — l€S« — tb^fl — 1 .000         ' 


population 


$  7.50 


In    cities   or   towns   of   1 .000   and    less   than 
5.000  population 


4SJ^ 


In    cities   or   towns   of  5,000   and    less    than 
10.000  population, 


-30.00 


In  cities  or  towns  of  10.000  and   less  than 
20,000  population, 


-45JD0 


In  cities  or  towns  of  20.000  and   less  than 
^,000  population. 


-mm 


In  cities  or  towns  of  50.000  population  and 


over 


■^75.00 


Provided  that  pressing  clubs,  cleaning  plants,  and/or  hat  blocking 
establishments,  as  same  are  defined  in  this  section  in  cities  or  towns 
of  5,000  population  or  over,  employing  four  or  less  operators  or 
employees,  including  the  owner  if  he  works  in  said  plant,  shall  be 
liable  for  only  one  half  the  amount  of  license  tax  specified  above. 

Every  person,  firm,  or  corporation,  soliciting  cleaning  work  and/or 
pressing  in  any  city  or  town  where  the  actual  cleaning  and/or  pressing 
is  done  in  a  cleaning  plant  or  press  shop  located  outside  the  city  or 
town  wherein  said  cleaning  work  and/or  pressing  is  solicited  shall 
procure  from  the  Secretary  of  Revenue  a  State  license  for  the  privilege 
of  soliciting  in  said  city  or  town,  and  pay  for  the  same  an  amount 
equal  to  the  tax  which  would  be  paid  by  said  cleaning  plant  or  press 
shop  a  tax  of  fifty  dollars  ($50.00).  as  if  the  said  cleaning  plant  or 
press  shop  was  actually  located  and  being  operated  in  the  city  or  town 
in  which  the  soliciting  is  done>  This  shall  not  apply  to  soliciting  in 
cities  or  towns  where  there  is  no  cleaning  plant,  press  shop  or 
established  agency  with  fixed  place  of  business,  provided  that  the 
solicitor  shall  have  paid  a  State  and  municipal  license  tax  in  this  State. 

Every  person,  firm  or  corporation  engaged  in  the  business  of 
soliciting  dry  cleaning  and/or  pressing  work  to  be  done  by  a  dry 
cleaning  plant  which  has  not  paid  the  State  license  tax  levied  herein 
shall  pay  a  tax  of  two  hundred  dollars  ($200.00)  for  each  vehicle  used 
in  carrying  the  dry  cleaning  and/or  pressing  work,  and  the  license 
issued  by  the  Secretary  of  Revenue  shall  be  carried  in  the  cab  of  any 
vehicle  so  employed.  Counties,  cities  and  towns  may  levy  a  tax  upon 
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such  persons,  firms  or  corporations  not  in  excess  of  that  levied  by  the 
State. 

Cities  and  towns  of  under  10.000  population  may  levy  a  license  tax 
not  in  excess  of  twenty-five  dollars  ($25.00);  cities  and  towns  of 
10,000  population  and  over  may  levy  a  license  tax  not  in  excess  of 
fifty  dollars  ($50.00).  Counties  shall  not  levy  a  license  tax  on  the 
business  taxed  under  this  section. 

Counties,  cities  and  towns  may  not  collect  a  privilege  license  tax 
under  this  section  unless  the  State  license  tax.  if  due.  has  been  first 
paid. 

Definitions:  For  the  purpose  Of  this  section,  the  following 
definitions  shall  apply: 

'Dry  cleaning,  and/or  hat  blocking,  and/or  pressing  establishments' 
shall  mean  any  place  of  business,  establishment  or  vehicle  wherein  the 
services  of  dry  cleaning,  wet  cleaning  as  a  process  incidental  to  dry 
cleaning,  spotting  and/or  pressing,  finishing  and/or  reblocking  hats, 
garments,  or  wearing  apparel  of  any    kind  is  performed. 

'Soliciting'  as  used  herein  shall  mean  the  acceptance  of  any  article 
or  garment  to  be  dry  cleaned  and/or  pressed. 

'Person"  as  used  herein  shall  mean  any  person,  firm,  corporation, 
partnership,  or  association. 

The  term  'employee'  as  used  herein  shall  mean  any  person  working 
either  partially  or  full  time  for  a  cleaning  plant,  press  shop. — hat 
blocking  establishment,  retail  outlet  or  branch  office  and  shall  include 
all  drivers,  solicitors  and  route  salesmen  irrespective  of  the  method  of 
payment — tb^y — receive — io^ — their — services. — a«d — sitaU — al*© — include 
independent  contractors  soliciting  under  the  same  st}'le  and  firm  name 
as  the  processing  plant.  It  shall  also  include  any  member  of  the  firm, 
association. — corporation  or  partnership  who  actually  performs  any 
work  of  any  nature  in  the  business. 

This  section  shall  not  apply  to  any  bona  fide  student  of  any  college 
or  university  in  this  State  operating  such  pressing  or  dry  cleaning 
business  at  such  college  or  university  during  the  school  term  of  such 
college  or  university'. 

A  person,  firm,  or  corporation  required  to  be  licensed  under  this 
section  is  not  required  to  procure  the  license  under  G.S.  105-102.5 
for  the  same  location . " 

Sec.  24.     G.S.  105-82  is  repealed. 
Sec.  25.     G.S.  105-85  reads  as  rewritten: 
"§  105-85.  Laundries. 

Every  person,  firm,  or  corporation  engaged  in  the  business  of 
operating  a  laundry,  including  wet  or  damp  wash  laundries  and 
businesses  known  as  'launderettes."  Maunderalls"  and  similar  type 
businesses,  where  steam,  electricity,  or  other  power  is  used,  or  who 
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engages  in  the  business  of  supplying  or  renting  clean  linen  or  towels 
or  wearing  apparel,  shall  apply  for  and  obtain  from  the  Secretary  of 
Revenue  a  State  license  for  the  privilege  of  engaging  in  such  business, 
and  shall  pay  for  such  license  the  following  taxi  a  tax  of  Fifty  dollars 
($50.00). 
Ifl — cities — ©f — towns — of — less — th^m — 5,000 


population 


$  6.25 


In   cities   or   towns   of  5,000  and    less   than 
1 0.QOQ  population . ,  ■ ■ , 


-Ur5Q 


In   cities  or  towns   of   10.000  and  less  than 
1 5 ,000  popu  lation  ■■■■■■.■■...,., ■.■■.■,,..,,,, 


4-8^5 


In  cities  or  towns  of   15,000  and  less  than 
20.000  population 


-2SMQ 


In   cities  or  towns   of  20,000  and   less  than 
25,000  population 


-MrW 


In   cities  or  towns   of  25,000  and   less  than 
30,000  population. 


■04.25 


In   cities  or  towns   of  30,000  and   less  than 
35 ,000  population  .■■■..■...■■.■■..■■.... ■ .  ■ . 


-42,^ 


In  cities  or   towns   of  35.000  and   less   than 
40.000  population, 


50.00 


In  cities  or  towns  of  40,000  and  less  than 
45,000  population. 


-54x25 


In  cities  or  towns  of  45,000  population  and 

above  ■..■■..■■■.■■.......■■, ,..,,■■■ 


-42n50 


Provided, — however, — that  any — laundry  or  other  concern — herein 
referred  to  where  the  work  is  performed  exclusively  by  hand  or  home- 
■size — machines — only, — attd — where — not — more — than — 12 — persons — aee 
employed,  including  the  owners,  the  license  tax  shall  be  one  third  of 
the  amount  stipulated  in  the  foregoing  schedule. 

'Launderettes  and  launderalls'  shall  mean  commercial 
establishments  in  which  automatic  washing  machines  and  dryers  are 
installed  for  the  use  of  individual  customers,  including  those  which 
contain  coin-operated  or  coin-activated  washing  machines.  However, 
'launderettes  and  launderalls"  shall  not  include  persons  who  own  or 
operate  apartment  buildings  in  which  they  provide  such  machines  for 
the  exclusive  use  and  convenience  of  tenants  therein,  nor  shall  such 
persons  be  considered  to  be  engaged  in  any  'similar  type  business.' 

Every  person,  firm,  or  corporation  soliciting  laundry  work  or 
supplying  or  renting  clean  linen  or  towels  or  wearing  apparel  in  any 
city  or  town,  outside  of  the  city  or  town  wherein  said  laundry  or  linen 
supply  or  towel  supply  or  wearing  apparel  supply  business  is 
established,  shall  procure  from  the  Secretary  of  Revenue  a  State 
license  as  provided  in  the  above  schedule,   and  shall   pay  for  such 
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license  a  tax  based  according  to  the  population  of  the  cit],^  or  town^  of 
fifty  dollars  ($50.00)  for  the  privilege  of  soliciting  therein.  The 
additional  tax  levied  in  this  paragraph  shall  apply  to  the  soliciting  of 
laundry  work  or  linen  supply  or  towel  supply  work  or  wearing  apparel 
supply  work  in  any  city  or  town  in  which  there  is  a  laundry,  linen 
supply  or  towel  supply  or  wearing  apparel  supply  establishment  located 
in  the  said  city  or  town.  The  soliciting  of  business  for  or  by  any 
person,  firm,  or  corporation  engaged  in  the  business  of  laundry  work 
and/or  supplying  or  renting  clean  linen  or  towels  or  wearing  apparel 
shall  and  the  same  is  hereby  construed  to  be  engaging  in  the  said 
business.  Any  person,  firm,  or  corporation  soliciting  in  said  cit}f  or 
town  shall  procure  from  the  Secretary  of  Revenue  a  State  license  for 
the  privilege  of  soliciting  in  said  city  or  town,  said  tax  to  be  in  the 
sum  equal  to  the  amount  which  would  be  paid  if  the  solicitor  had  an 
establishment  and  actually  engaged  in  such  business  in  the  said  cit}f  or 
town;  provided  the  solicitor  has  paid  a  State,  county  and  municipal 
license  in  this  State. 

Every  person,  firm  or  corporation  engaged  in  the  business  of 
soliciting  laundry  work  to  be  done  by  a  laundry  or  plant  which  has  not 
paid  the  State  license  tax  levied  herein  shall  pay  a  tax  of  two  hundred 
dollars  ($200.00)  for  each  vehicle  used  in  carrying  the  laundry  work, 
and  the  license  issued  by  the  Secretary  of  Revenue  shall  be  carried  in 
the  cab  of  any  vehicle  so  employed.  Counties,  cities  and  towns  may 
levy  a  tax  upon  such  persons,  firms  or  corporations  not  in  excess  of 
that  levied  by  the  State. 

A  person,  firm,  or  corporation  required  to  be  licensed  under  this 
section  is  not  required  to  procure  the  license  under  G.S.  105-102.5 
for  the  same  location. 

Counties,  cities  and  towns,  respectively,  may  levy  a  license  tax  not 
in  excess  of  twelve  dollars  and  fifty  cents  ($12.50)  on  any  person, 
firm,  or  corporation  engaged  in  the  business  of  laundry  work  and/or 
supplying  or  renting  clean  linen  or  towels  or  wearing  apparel  in 
instances  when  said  work  is  performed  outside  the  said  county  or 
town,  or  when  the  linen  or  towels  or  wearing  apparel  are  supplied  by 
business  outside  said  county  or  town.  Cities  and  towns  may  levy  a 
license  tax  not  in  excess  of  fifty  dollars  ($50.00)  on  any  other  person, 
firm  or  corporation  engaged  in  the  business  of  laundry  work  and/or 
supplying  or  renting  clean  linen  or  towels  or  wearing  apparel. 

Counties,  cities  and  towns  may  not  collect  a  privilege  license  tax 
under  this  section  unless  the  State  license  tax.  if  due.  has  been  first 
paid." 

Sec.  26.     G.S.  105-86(a)  reads  as  rewritten: 

"(a)  Every  person,  firm  or  corporation  who  or  which  is  engaged  in 
the  business  of  outdoor  advertising  by  placing,  erecting  or  maintaining 

1489 


CHAPTER  584  Session  Laws  -  1989 

one  or  more  outdoor  advertising  signs  or  structures  of  any  nature  by 
means  of  signboards,  poster  boards,  or  painted  bulletins,  or  other 
painted  matter,  or  any  other  outdoor  advertising  devices,  erected  upon 
the  grounds,  walls  or  roofs  of  buildings,  shall  apply  for  and  obtain 
from  the  Secretary  of  Revenue  a  State  license  for  the  privilege  of 
engaging  in  such  business  in  this  State,  and  shall  pay  annually  for 
said  license  as  follows:  ;  i  * 

For  posting  or  erecting  20  or  more  signs  or 

panels $25 .00 

For  posting  or  erecting  less  than  20  signs  or 

panels,  for  each  sign  or  panel 1 .00 

And  in  addition  thereto  the  following  license  tax  for  each  city,  town 
or  other  place  in  which  such  signboards,  poster  boards,  painted 
bulletins  and  other  painted  or  printed  matter  or  other  outdoor 
advertising  devices  are  maintained:  maintained  in  cities  and  towns  of; 

Less  than  1 .000  population  ■ . , ,  ■ , ■ — $    5.00 

1 .000  to  1 .999  population 10,00 

2.000  to  2.999  population 15.00 

3,000  to  3.999  population 20.00 

4.000  to  4.999  population 25.00 

5.000  to  7.499  population 30.00    ' 

7.500  to  14.999  population 50.00 

1 5.000  to  24.999  population — 100.00 

25.000  to  49.999  population — 150.00 

50.000  population  and  over — 200.00 

For   each   city   or   town,    without   regard   to 

,  population.... $  70.00  :: 

In  each  county  outside  of  cities  and  towns 25.00 

Provided,  that  the  tax  levied  in  this  section  shall  not  apply  to 
regularly  licensed  motion  picture  theatres  taxed  under  G.S.  105-37 
upon  any  advertising  signs,  structures,  boards,  bulletins,  or  other 
devices  erected  by  or  placed  by  the  theatre  upon  property  which  the 
theatre  has  secured  by  permission  of  the  owner. 

Every  person,  firm,  or  corporation  who  or  which  places,  erects  or 
maintains  one  or  more  outdoor  advertising  signs,  structures,  boards, 
bulletins  or  devices  as  specified  in  this  section  shall  be  deemed  to  be 
engaged  in  the  business  of  outdoor  advertising,  but  when  the  applicant 
intends  to  advertise  his  own  business  exclusively  by  the  erection  or 
placement  of  such  outdoor  advertising  signs,  structures,  boards, 
bulletins  or  devices  as  specified  in  this  section,  he  may  be  licensed  to 
do  so  upon  the  payment  annually  of  one  dollar  ($1.00)  for  each  sign 
up  to  1.000  in  number,  and  for  1.000  or  more,  the  sum  of  one 
thousand  dollars  ($1,000)  for  the  prixiiege  in  lieu  of  all  other  taxation 
as  provided  in  this  section,  except  such  further  taxation  as  may  be 
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imposed  upon  him  by  cities  or  towns,  acting  under  the  power  to  levy 
not    in    excess    of  one    half  of  that   specified    in    paragraph    two   of 
subsection  (a)  of  this  section,  this  subsection." 
Sec.  27.     G.S.  105-89  reads  as  rewritten: 
"  §  105-89.  Automobiles,  wholesale  supply  dealers  and  semce  stations. 
(a)  Automotive  Service  Stations.  — 

(1)  Every  person,  firm,  or  corporation  engaged  in  the  business 
of  servicing,  storing,  painting,  repairing,  welding,  or 
upholstering  motor  vehicles,  trailers,  or  semitrailers,  or 
engaged  in  the  business  of  retail  selling  and/or  delivering  of 
--  any  tires,  tools,  batteries,  electrical  equipment,  automotive 
accessories,  including  radios  designed  for  exclusive  use  in 
automobiles,  or  supplies,  motor  fuels  and/or  lubricants,  or 
.-  ..J  :  ^  any  of  such  commodities,  in  this  state^  State,  shall  apply  for 
and  obtain  from  the  Secretary  of  Revenue  a  State  license  for 
the  privilege  of  engaging  in  such  business  in  this  State,  and 
shall  pay  for  such  license  an  annual  tax  of  fifty  dollars 
($50.00)  for  each  location  where  such  business  is  carried 
on.  on.  as  follows.  The  tax  shall  be  the  greater  of  the 
amount  equal  to  five  dollars — ($5.00) — multiplied — by  the 
number  of  motor  fuel  pumps,  if  any.  operated  at  the  location 
for  which  the  license  is  sought  and  the  applicable  amount  in 
the  table  below  based  on  population, 
In  unincorporated  communities  and  in  cities  ' 

or  towns  of  less  than  2.500 — population  ■■. ., — $10.00 

In   cities   or   towns   of  2.500   and    less   than 

5.000  population 15.00 

In   cities    or   towns   of  5.000   and    less   than 

1 0.000  population 20.00 

In  cities   or  towns   of   10.000  and   less   than 

20,000  population 30.00 

In  cities   or  towns  of  20.000  and   less  than 

30.000  population ■ , 40.00 

In  cities  or  towns  of  30.000  or  more  ...........  ........... 50.00 

In  computing  the  tax,  the  number  of  motor  fuel  pumps  operated  at  a 
location  is  considered  the  number  of  dispensing  nozzles  at  the  location 
from  which  motor  fuel  can  be  dispensed  simultaneously. 

(2).     (3)  Repealed  by  Session  Laws  1985  (Reg.  Sess.,  1986),  c. 

985.  s.  1. 
(4)      No  additional   license  tax   under  this   subsection   shall   be 
levied    upon   or   collected    from   any   employee,    agent,    or 
:  salesman  whose  employer  or  principal  has  paid  the  tax  for 

each  location  levied  in  this  subsection.     . 
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(5)  The  tax  imposed  in  G.S.  105-53  shall  not  apply  to  the  sale 
of  gasoline  to  dealers  for  resale. 

(6)  Counties,  cities,  and  towns  may  levy  a  license  tax  upon 
each  place  of  business  located  therein  under  this  subsection 
not  in  excess  of  one  fourth  of  that  levied  by  the  State. 

(7)  A  person,  Firm,  or  corporation  required  to  be  licensed 
under  this  subsection  is  not  required  to  procure  the  license 
under  G.S.  105-102.5  for  the  same  location. 

(b)  Automotive  Equipment  and  Supply  Dealers  at  Wholesale.  - 

(1)  Every  person,  firm,  or  corporation  engaged  in  the  business 
of  buying,  selling,  distributing,  exchanging,  and/or 
delivering  automotive  accessories,  including  radios  designed 

v-  for  exclusive  use  in  automobiles,  parts,  tires,  tools, 
batteries,  and/or  other  automotive  equipment  or  supplies  or 
any  of  such  commodities  at  wholesale  shall  apply  for  and 
obtain  from  the  Secretary  of  Revenue  a  State  license  for  the 
'■  "  privilege  of  engaging  in  such  business  in  this  State,  and 
shall  pay  for  such  license  an  annual  tax  of  seventy-five 
•       '         dollars  ($75.00)  for  each  location  where  such  business  is 

carried  on_.  on  as  follows: 
In  unincorporated  communities  and  in  cities  or 

towns  of  less  than  2.500  population ,.■■■..■  ■■■■■. — $25.00 

In  cities  or  towns  of  2.500  and  less  than  5.000 

population  .■,,■■,., ■■,,■■..,,■,. 30.00 

Ifl — cities — or    towns    of   5.000    and — less — tb^n 

1 0.000  population 50.00 

In   cities   or   towns   of   10.000   and    less   than 

20.000  popuKqtion 7-5,00 

In   cities  or  towns  of  20.000 — and   less  than 

30.000  population — 100.00 

In    cities    or    towns    of   30.000    population    or 

more — 125.00 

Provided,  any  person,  firm,  or  corporation  engaged  in 
the    business    enumerated    in    this    section    and    having    no 
located  place  of  business,  but  selling  to  retail  dealers  by  use 
■'■■  of  some  form  of  vehicle,  shall  obtain  from  the  Secretary  of 

Revenue  a  statewide  license  for  the  privilege  of  engaging  in 
such  business  in  this  State,  and  shall  pay  for  such  license  an 
annual  tax  for  each  vehicle  used  in  carrying  on  such 
business  fifty  dollars  ($50.00). 

(2)  For  the  purpose  of  this  section,  the  word  'wholesale'  shall 
apply  to  manufacturers.  Jobbers,  and  such  others  who  sell  to 
retail  dealers,  except  manufacturers  of  batteries. 
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(3)  No  additional  license  tax  under  this  subsection  shall  be 
levied  upon  or  collected  from  any  employee,  agent,  or 
salesman  whose  employer  or  principal  has  paid  the  tax  for 
each  location  levied  in  this  subsection. 

(4)  Counties,  cities,  and  towns  may  levy  a  license  tax  on  each 
place  of  business  located  therein,  taxed  under  this 
subsection,  not  in  excess  of  one  half  of  that  levied  by  the 
State,  with  the  exception  that  the  minimum  tax  may  be  as 
much  as  ten  dollars  ($10.00).  State. 

(5)  No  person,  firm,  or  corporation  paying  the  wholesalers'  tax 
as  levied  in  subsection  (b)  hereof  shall  be  required  to  pay 
any  additional  tax  under  subsection  (a)  of  this  section  for 
engaging  in  any  of  the  types  of  business  levied  upon  in  said 
subsection  (a). 

(6)  A  person,  firm,  or  corporation  required  to  be  licensed  under 
this  subsection  is  not  required  to  procure  the  license  under 
G.S.  105-102.5  for  the  same  location. 

(c)  Motor  Vehicle  Dealers.  — 

(1)  Every  person,  firm,  or  corporation  engaged  in  the  business 
of  buying,  selling,  distributing,  servicing,  storing  and/or 
exchanging  motor  vehicles,  trailers,  semitrailers,  tires,  tools, 
batteries,  electrical  equipment,  lubricants,  and/or  automotive 
equipment,  including  radios  designed  for  exclusive  use  in 
automobiles,  and  supplies  in  this  State  shall  apply  for  and 
obtain  from  the  Secretary  of  Revenue  a  State  license  for  the 
privilege  of  engaging  in  such  business  in  this  State,  and 
shall  pay  for  such  license  an  annual  tax  of  one  hundred 
dollars  ($100.00)  for  each  location  where  such  business  is 
carried  otk  on.  as  follows: 

In   unincorporated  communities  and  in  cities 

or  towns  of  less  than  1 ,000  population  ■■■,... ■  ■ . ■  ■ . — $  25.00 

In    cities    or   towns   of    1 .000   and    less    than 

2.500  population 50.00 

In   cities   or   towns   of  2.500   and    less   than 

5,000  population ^^^-00 

In   cities   or   towns   of  5.000   and    less   than 

1 0.000  population — 1 10.00 

In   cities  or  towns   of   10.000  and   less  than 

20.000  population — 140.00 

In  cities   or  towns   of  20.000  and   less   than 

30.000  population — 175.00 

In  cities  or  towns  of  30.000  or  more — 300.00 

Provided,    that   persons,    firms,    or   corporations   dealing   in 
secondhand  or  used  motor  vehicles  exclusively  shall  be  liable 
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for  the  tax  as  set  out  in  the  foregoing  schedule  unless  such 
business  is  of  a  seasonal,  temporary,  transient,  or  itinerant 
nature,  in  which  event  the  tax  shall  be  three  hundred  dollars 
($300.00)  for  each  location  where  such  business  is  carried 
on. 

(2)  Any  person,  firm,  or  corporation  who  or  which  deals 
exclusively  in  motor  fuels  and  lubricants,  and  has  paid  the 
license  tax  levied  under  subsection  (a)  of  this  section,  shall 
not  be  subject  to  any  license  tax  under  subsections  (b)  and 
(c)  of  this  section.  A  person,  firm,  or  corporation  licensed 
under  this  subsection  is  not  required  to  be  licensed  under 
subsections  (a)  or  (b)  of  this  section. 

(3)  No  additional  license  tax  under  this  subsection  shall  be 
levied  upon  or  collected  from  any  employee  or  salesman 
whose  employer  had  paid  the  tax  levied  in  this  subsection; 
nor  shall  the  tax  apply  to  dealers  in  semitrailers  weighing 
not  more  than  five  hundred  pounds  and  carrying  not  more 
than  one-thousand-pound  load,  and  to  be  towed  by  passenger 
cars,  nor  to  dealers  in  four-wheel,  farm-type  wagons 
equipped  with  rubber  tires  and  designed  to  be  pulled  or 
towed  by  passenger  cars  or  farm  tractors. 

(4)  Premises  on  which  cars  are  stored  or  sold  when  owned  or 
operated  by  a  licensed  car  dealer  under  the  same  name  shall 
not  be  deemed  as  a  separate  place  of  business  when 
conducted  within  the  corporate  limits  of  any  city  or  town  in 
which  such  car  business  is  conducted. 

(5)  Counties,  cities,  and  towns  may  levy  a  license  tax  on  each 
place  of  business  located  therein,  taxed  under  this 
subsection,  not  in  excess  of  one  fourth  of  that  levied  by  the 
State,  with  the  exception  that  the  minimum  tax  may  be  as 

,  ■  much  as  t^vent}f  dollars  ($20.00):  State.  Provided,  if  such 
business  is  of  a  seasonal,  temporary,  transient,  or  itinerant 
nature,  counties,  cities,  and  towns  may  levy  a  tax  of  three 
hundred  dollars  ($300.00)  for  each  location  where  such 
business  is  carried  on. 

(6)  A  person,  firm,  or  corporation  required  to  be  licensed  under 
this  subsection  is  not  required  to  procure  the  license  under 
G.S.  105-102.5  for  the  same  location."  .   -. 

Sec.  28.     G.S.  105-89.1  reads  as  rewritten: 
"§  1 05-89. 1.  Motorcycle  dealers. 

(a)  Every  person,  firm,  or  corporation,  foreign  or  domestic, 
engaged  in  the  business  of  buying,  selling,  distributing,  and/or 
exchanging  motorcycles  or  motorcycle  supplies  or  any  of  such 
commodities  in  this  State  shall  apply  for  and  obtain  from  the  Secretary 
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of  Revenue  a  State  license  for  the  privilege  of  engaging  in  such 
business  in  this  State,  and  shall  pay  for  such  license  an  annual  tax  -fof 
each  location  "'hfT  '-■'^^  hnrinpff  i?  r..Trried  on.  as  follows:  of  fifty 
dollars  ($50.00)  for  each  location  where  such  business  is  carried  on. 

In  unincorporated  communities  and  cities  or 

towns  of  less  than  2.500  population., 


In   cities    or   towns   of  2.500   and   less   than 
5tOOO  population 


In   cities    or   towns   of  5.000   and    less   than 
10,000  population.,, 


In   cities  or  towns   of   10.000  and   less  than 
20.000  population 


In  cities   or  towns  of  20.000  and   less   than 
30.000  population ,.,,  .■,.■,...■■  ■ ,,,■■■, 


In  cities  or  towns  of  30.000  or  more 


$10.00 


45,00 


20.00 


.4QMQ 


(b)  A  motorcycle  dealer  paying  the  license  tax  under  this  section 
may  buy,  sell,  an^^^'-  ^^-^i  '"  hiryrlpv  qnH  bicycle  supplies  without  the 
payment  of  an  additional  license  tax.  A  person,  firm,  or  corporation 
required  to  be  licensed  under  this  section  is  not  required  to  procure 
the  license  under  G.S.  105-102.5  for  the  same  location. 

(c)  No  additional  license  tax  shall  be  levied  upon  or  collected  from 
any  employee  or  salesman  whose  employer  had  paid  the  tax  levied  in 
this  section. 

(d)  No  motorcycle  dealer  shall  be  issued  dealer's  tags  until  the 
license  tax  levied  under  this  section  has  been  paid. 

(e)  Counties,  cities,  and  towns  may  levy  a  license  tax  on  each  place 
of  business  located  therein,  taxed  under  this  section,  not  in  excess  of 
one  fourth  of  that  levied  by  the  State,  with  the  exception  that  the 
minimum  tax  may  be  as  much  as  ten  dollars  ($10.00).  State." 

Sec.  29.     G.S.  105-90(b)  reads  as  rewritten: 

"(b)  Every  person,  firm,  or  corporation  who  or  which  engages  in 
the  business  of  securing  employment  for  a  person  or  persons  and 
charging  therefor  a  fee.  commission,  or  other  compensation  shall 
apply  for  and  obtain  from  the  Secretary  of  Revenue  a  State  license  for 
the  privilege  of  engaging  in  such  business  in  this  State,  and  shall  pay 
for  such  license  the  following  an  annual  tax  of  three  hundred  dollars 
($300.00)  for  each  location  in  which  such  business  is  carried  otl  om 

In   unincorporated  communities  and  in  cities 

and  towns  of  less  than  2,500  population $100,00 

In   cities    or   towns   of  2.500   and    less   than 

5.000  population -^ — 200.^ 

In   cities   or  towns   of  5.000   and   ies?     44^^ 

1 0.000  population — 300.00 
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4fl — cities — ov — towns — of — 10.000 — w — more         '*  '^    '' 

population , ■ ,  ■  ■ — 500.00. 

Provided,  that  this  section  shall  not  apply  to  any  employment  agency 
operated  by  the  federal  government,  the  State,  any  county  or 
municipality,  or  whose  sole  business  is  procuring  employees  for  work 
in  the  production  and  harvesting  of  farm  crops  within  the  State,  nor 
shall  it  apply  to  any  registry  for  registered  nurses  or  licensed  practical 
nurses  when  not  operated  for  profit.  And  provided  further,  that  under 
this  section  the  tax  on  any  employment  agency  whose  sole  business  is 
the  placement  of  teachers  and/or  other  school  employees  shall  be 
nvent>^-five  dollars  ($25.00):  fifty  dollars  ($50.00):  Provided  further, 
that  the  tax  on  employment  agencies  where  the  sole  business  is  the 
placement  of  domestic  servants  or  unregistered  nurses  for  employment 
within  the  State  shall  be  twenty-five  dollars  ($25.00).  fifty  dollars 
($50.00)." 

Sec.  30.     G.S.  105-90. 1(b)  reads  as  rewritten: 

"(b)    (1)    Every    person,    firm,    or    corporation    who    or    which 

engages  in  the  business  of  securing  employment  for  a 

person     or     persons     and     charging     therefor     a     fee, 

commission,  or  other  compensation  shall  apply  for  and 

<  obtain  from  the  Secretary  of  Revenue  a  State  license  for 

the  privilege  of  engaging  in  such  business  in  this  State, 

and  shall  pay  for  such  license  the  following  an  annual 

tax  of  three  hundred  dollars  ($300.00)  for  each  location 

in  which  such  business  is  carried  on_.  on-;    '     -  -      •    =■   ^' 

In   unincorporated  communities  and  in  cities 

and  towns  of  less — than  2.500  population ■...■.■...  $100.00 

In    cities   or   towns   of  2.500   and    less    than 

5.000  population — 200.00    <- 

In   cities   or   towns   of  5.000   and   less   than 

1 0.QQQ  population — 300.00 

■Ifi — cities — Of — towns — of — 10.000 — of — more  ■' 

population ■ — 500.00 

Provided,  that  this  section  shall  not  apply  to  any 
employment  agency  operated  by  the  federal  government,  the 
State,  any  county  or  municipality,  or  whose  sole  business  is 
procuring  employees  for  work  in  the  production  and 
harvesting  of  farm  crops  within  the  State,  nor  shall  it  apply 
to  any  registry  for  registered  nurses  or  licensed  practical 
nurses  when  not  operated  for  profit.  And  provided  further, 
that  under  this  section  the  tax  on  any  employment  agency 
whose  sole  business  is  the  placement  of  teachers  and/or 
other  school  employees  and  ^/hich  has  been  approved  by  the 
State — Superintendent — of — Public — Instruction — simU — be 
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twenty-five  dollars  ($25,00):  shall  he  fifty  dollars  ($50.00): 
Provided  further,  that  the  tax  on  employment  agencies  v^'here 
the  sole  business  is  the  placement  of  domestic  servants  or 
unregistered  nurses  for  employment  within  the  State  shall  be 
t^ventv-five  dollars  ($25.00).  fifty  dollars  ($50.00). 

(2)  Any  person,  firm,  or  corporation  violating  the  provisions  of 
this  subsection  shall  be  guilty  of  a  misdemeanor  and  fined, 
in  addition  to  other  penalties,  not  less  than  one  thousand 
dollars  ($1,000)  and/or  imprisoned,  in  the  discretion  of  the 
court. 

(3)  Counties,  cities  and  towns  may  levy  a  license  tax  on  the 
business  taxed  under  this  subsection  not  in  excess  of  that 
levied  by  the  State." 

Sec.  31.     G.S.  105-91  reads  as  rewritten: 
"§  105-91.  Plumbera,  healing  coniradors,  and  electricians. 

Every  person,  firm,  or  corporation  engaged  in  the  business  of  a 
plumber,  installing  plumbing  fixtures,  piping  or  equipment,  steam  or 
gas  fitter,  or  installing  hot-air  heating  systems,  or  installing  electrical 
equipment,  or  offering  to  perform  such  services,  shall  apply  for  and 
obtain  from  the  Secretary  of  Revenue  a  statewide  license  for  the 
privilege  of  engaging  in  such  business,  and  shall  pay  for  such  license 
the  following  tax  based  on  population:  a  tax  of  fifty  dollars  ($50.00). 

Municipalities  of  less  than  2^000  population ,. ..■■.■ — $  7.50 


Municipalities  of  2.000  and  less  than  5.000 
population 


42,^ 


Municipalities  of  5.000  and  less  than  10.000 
population 


45,00 


Municipalities  of  10.000  and  less  than  20.000 
population  ,■,.■■,■■.,,. , .,,.,■■.. 


.Ur5Q 


Municipalities  of  20.000  and  less  than  30.000 
population 


■22.50 


Municipalities  of  30.000  and  less  than  50.000 
population 


-30.00 


Municipalities  of  50.000  or  more  ....... 


-40.00 


If  any  person,  firm,  or  corporation,  required  to  be  licensed  under 
the  provisions  of  this  section,  engages  in  said  business  in  two  or  more 
cities  or  towns,  such  person,  firm,  or  corporation  shall  procure  a 
license  based  on  the  population  of  the  largest  city  or  town  in  which  the 
business  taxed  under  this  section  is  carried  on:  however,  after  a  basic 
tax  has  been  paid,  in  accordance  with  the  above  schedule,  same  shall 
apply  as  a  credit  when  a  higher  tax  is  required. 

Provided,  that  when  an  individual  required  to  be  licensed  under  this 
section  employs  only  one  additional  person  tlie  tax  shall  be  one  half: 
Provided — further, — tJwt-  any    person,    firm,    or    corporation    engaged 
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exclusively  in  the  businesses  enumerated  in  and  licensed  under  this 
section  shall  not  be  liable  for  the  tax  provided  in  G.S.  105-54  -to 
1 05-56 ■  or  G.S.  105-55.  All  plumbing  inspectors  in  cities  or  towns 
shall  make  a  monthly  report  to  the  Secretary  of  Revenue  of  all 
installation  or  repair  permits  issued  for  plumbing  or  heating. 

With  respect  to  electricians  and  electrical  contractors,  a  license 
procured  under  this  section  shall  cover  the  installation  of  electrical 
equipment,  fixtures  and  wiring  in  or  upon  the  consumer's  premises, 
or  on  the  'customer's  side'  of  the  point  of  delivery  of  electric  service, 
but  shall  not  cover  the  installation  of  or  service  to  transmission  or 
distribution  lines  or  work  on  the  'distributor's  side'  of  the  point  of 
delivery  of  electric  service.  With  respect  to  plumbers  and  plumbing 
contractors,  a  license  procured  under  this  section  shall  cover 
plumbing  work  and  plumbing  installations  in  buildings  and  upon  the 
premises  upon  which  the  buildings  are  situated  and  up  to  the 
connection  with  the  sewer  or  water  mains,  but  shall  not  cover  the 
construction  of  or  work  upon  water  or  sewer  systems  or  mains. 

Counties  shall  not  levy  any  license  tax  on  the  business  taxed  under 
this  section,  but  any  city  or  town  may  levy  a  license  tax  not  in  excess 
of  the  base  license  tax  which  would  be  levied  by  the  State  if  such  city 
or  town  was  the  only  cit)'  or  town  in  which  the  licensee  engaged  in 
business,  tax  levied  by  the  State." 

Sec.  32.     G.S.  105-97  reads  as  rewritten: 
"§  105-97.  Manufacturers  of  ice  cream. 

(a)  Every  person,  firm,  or  corporation  engaged  in  the  business  of 
manufacturing  or  distributing  ice  cream  at  wholesale  shall  apply  for 
and  obtain  from  the  Secretary  of  Revenue  a  State  license  for  the 
privilege  of  doing  business  in  this  State  and  shall  pay  for  each  factory 
or  place  where  manufactured  and/or  stored  for  distribution  the 
following  base  tax:  Where  the  machine  or  the  equipment  unit  used  is 
of  the  continuous  freezer  type  the  rate  of  tax  shall  be  one  dollar  and 
fifty  cents  ($1.50)  per  gallon  capacity  based  on  the  rated  capacity  in 
gallons  per  hour  according  to  manufacturer's  rating  of  such  freezer  or 
freezers,  but  in  no  case  shall  the  tax  be  less  than  ten  dollars  ($10.00) 
fifty  dollars  ($50.00)  per  annum  for  any  freezer  or  freezers  used;  and 
where  the  machine  or  equipment  unit  used  is  not  of  the  continuous 
freezer  type  the  rate  of  tax  shall  be  five  dollars  ($5.00)  per  gallon 
capacity  for  the  freezer  or  freezers  used;  but  in  no  case  shall  the  tax 
be  less  than  ten  dollars  ($10.00)  fifty  dollars  ($50.00)  per  annum  for 
any  freezer  or  freezers  used;  provided  that  the  Secretary  shall  have  the 
right  to  check  the  correctness  or  accuracy  of  any  such  manufacturer's 
rating  herein  referred  to  and  to  le\y  the  tax  herein  authorized  on  the 
basis  of  such  determined  capacitv:  and  provided,  further  that  where  no 
standard    freezer    equipment   with    manufacturers    capacity    rating    is 
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used,  a  tax  of  fifty  dollars  ($50.00)  shall  apply:  and  provided,  further 
that  the  license  tax  herein  shall  not  apply  to  any  farmer  who 
manufactures  and  sells  only  the  products  of  his  own  cows. 

Each  truck,  automobile  or  other  vehicle  coming  into  this  State  from 
another  state  and  selling  and/or  delivering  ice  cream  on  which  the  tax 
has  not  been  paid  under  the  provisions  of  this  section  shall  pay  an 
annual  license  tax  for  the  privilege  of  doing  business  in  this  State  in 
the  sum  of  one  hundred  dollars  ($100.00)  per  truck,  automobile  or 
vehicle.  The  license  secured  from  the  State  under  this  section  shall  be 
posted  in  the  cab  of  the  truck,  automobile  or  other  vehicle. 

(b)  For  the  purpose  of  this  section  the  words  'ice  cream'  shall  apply 
to  ice  cream,  frozen  custards,  sherbets,  water  ices,  and/or  similar 
frozen  products. 

(c)  E-ery  retail  dfalpr  F^iiin^T  it  i-Pfail  ire  n-pim  purchased  from  a 
manufacturer  other  than  a  manufacturer  who  has  paid  the  tax  imposed 
in  subsection  (a)  of  this  section  or  a  manufacturer  using  counter 
freezer  equipment  and  selling  ice  cream  at  retail  only  shall  pay  an 
annual  license  tax  for  the  privilege  of  doing  business  in  this  State  of 
ten  dollars  ($10.00), 

(d)  Counties  shall  not  levy  a  license  tax  on  the  business  taxed  under 
this  section,  but  cities  and  towns  may  levy  a  license  tax  not  in  excess 
of  one  fourth  of  the  above." 

Sec.  33.     G.S.  105-102.1  reads  as  rewritten: 
"§  105-102. 1.  Certain  coopcralivc  associations. 

(a)  Every  cooperative  marketing  association  operating  solely  for  the 
purpose  of  marketing  the  products  of  its  members  or  other  farmers, 
which  operations  may  include  activities  which  are  directly  related  to 
such  marketing  activities,  and  turning  back  to  them  the  proceeds  of 
sales,  less  the  necessary  operating  expenses  of  the  association, 
including  interest  and  dividends  on  capital  stock,  on  the  basis  of  the 
quantity  of  product  furnished  by  them,  and  every  mutual  ditch  or 
irrigation  association,  mutual  or  cooperative  telephone  association  or 
company.  mutual  canning  association.  cooperative  breeding 
association,  or  like  organizations  or  associations  of  a  purely  local 
character  deriving  receipts  solely  from  assessments,  dues  or  fees 
collected  from  members  for  the  sole  purpose  of  meeting  expenses,  or 
production  credit  associations  organized  under  the  act  of  Congress 
known  as  the  Farm  Credit  Act  of  1933.  shall  apply  for  and  obtain 
from  the  Secretary  of  Revenue  a  State  license  for  the  privilege  of 
engaging  in  such  business  in  this  State,  and  shall  pay  for  such  license 
an  annual  tax  of  ten  dollars  ($10.00).  fifty^  dollars  ($50.00).  but  shall 
not  be  required  to  pay  any  other  tax  le\ied  by  the  provisions  of  this 
Article. 
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(b)  Counties,  cities  and  towns  may  not  levy  any  license  tax  upon 
such  cooperative  marketing  associations  or  production  credit 
associations  organized  under  the  act  of  Congress  known  as  the  Farm 
Credit  Act  of  1933." 

Sec.  34.     Article  2  of  Chapter    105   of  the  General   Statutes  is 
amended  by  adding  a  new  section  to  read: 
"§  105-102.5.    General  business  license.  /••':•;        ';■:.?. 

(a)  Every  person,  firm,  or  corporation  engaging  in  any  one  of  the 
businesses  listed  in  subsection  (b)  of  this  section  shall  apply  for  and 
procure  from  the  Secretary  of  Revenue  a  State  'general  business 
license'  for  the  transaction  of  such  business.  The  tax  for  each  license 
shall  be  fifty  dollars  ($50.00)  and  one  license  shall  be  obtained  for 
each  location  at  which  any  of  the  businesses  enumerated  in  subsection 
(b)  is  engaged  in:  however,  only  one  general  business  license  is 
required  for  any  one  location  regardless  of  how  many  of  the 
enumerated  businesses  are  being  engaged  in  at  that  location  by  the 
person,  firm,  or  corporation. 

(b)  The  general  business  license  shall  be  procured  and  the  tax  paid 
by  the  person,  firm,  or  corporation  engaged  in  any  one  or  more  of  the 
following  business  activities: 

(1)  Selling,  leasing,  furnishing,  and/or  distributing  movies, 
including  video  movies,  for  use  in  places  where  no 
admission  fee  is  charged  or  in  schools,  public  or  private, 
or  other  institutions  of  learning  in  this  State. 

(2)  Selling  bicycles,  bicycle  supplies,  or  accessories. 

(3)  Selling  or  renting  office  machines,  home  appliances,  or 
burglar  alarms,  smoke  alarms,  or  other  warning  devices. 
As  used  in  this  subdivision,  the  term  'office  machine' 
includes  cash  registers,  typewriters,  word  processing 
equipment,  addressograph  machines,  adding  machines, 
bookkeeping  machines,  calculators,  billing  machines,  check 
writing  machines,  copying  machines,  dictating  equipment, 
and  data  processing  equipment.  As  used  in  this 
subdivision,  the  term  'home  appliances'  includes  washing 
machines,  clothes  dryers,  refrigerators,  freezers,  vacuum 
cleaners,    air   conditioning    units   other   than    permanently 

'  installed     units     using     internal     ductwork,     and     sewing 

machines. 

(4)  Operating  a  campground,  trailer  park,  tent  camping  area, 
or  similar  place  for  profit,  advertising  in  any  manner  for 
transient  patronage,  or  soliciting  such  business,  regardless 
of  whether  the  rental  to  patrons  is  on  a  daily,  weekly, 
biweekly  or  monthly  basis. 


500 


Session  Laws  -  1989  CHAPTER  584 

(5)  Operating  billiard  or  pool  tables,  whether  operated  by  slot 
or  otherwise. 

(6)  Operating  a  bowling  alley,  or  alleys  of  like  kind. 

(7)  Selling  sandwiches  (such  term  not  to  be  construed  to 
include  crackers  or  cookies  in  combination  with  any  food 
filling)  in  drug  stores  or  any  other  stands  or  places  not 
operating  as  a  restaurant;  operating,  maintaining  or  placing 
on  location  fewer  than  five  cigarette  or  other  tobacco 
products  dispensers,  soft  drink  dispensers,  food  or  other 
merchandising  dispensers,  or  weighing  machines;  retailing 
soft  drinks;  or  retailing  or  Jobbing  cigarettes  or  any  other 
tobacco  products. 

(8)  Operating  a  bagatelle  table,   merry-go-round,  other  riding 
■  device,  hobbyhorse,   switchback  railway,  shooting  gallery, 

swimming  pool,  skating  rink,  other  amusement  of  a  like 
kind,  or  a  place  for  other  games  or  play  with  or  without 
name  (unless  used  solely  and  exclusively  for  private 
amusement  or  exercise)  at  a  permanent  location. 

(9)  Selling,  offering,  ordering  for  sale,  repairing,  or  servicing 
pianos,  organs,  record  players,  records,  tape  players,  tape 
cartridges  designed  for  use  in  tape  players,  television  sets, 
television  accessories  or  repair  parts,  radios,  or  radio 
accessories  or  repair  parts,  including  radios  designed  for 
exclusive  use  in  motor  vehicles. 

(10)  Manufacturing  ice  cream  using  freezer  equipment  and 
selling  the  ice  cream  at  retail;  and  selling  at  retail  ice 
cream  purchased  from  a  manufacturer  other  than  a 
manufacturer  who  has  paid  the  tax  imposed  in  G.S. 
105-97(a).       For    the    purpose    of   this    subdivision,    ice 

-  cream"  means  ice  cream,  frozen  custards,  sherbets,  water 

ices,  yogurt,  and/or  similar  frozen  products. 

(c)  Where  applicable,  the  chain  store  license  tax  levied  in  G.S. 
105-98  shall  be  in  addition  to  the  general  business  license  tax  levied 
in  subsection  (a). 

(d)  Exemptions. 

(1)  A  person,    firm,    or   corporation    required   to   be   licensed 
~      under  G.S.   105-36.1.   105-37.  105-62,  105-65.1,  105-74, 

105-85.  105-89,  or  105-89.1  is  not  required  to  procure  for 
the  same  location  the  general  business  license  imposed  by 
this  section. 

(2)  The  tax  levied  on  the  businesses  described  in  subdivisions 
(5)  and  (6)  of  subsection  (b)  of  this  section  does  not  apply 
to  fraternal  organizations  ha\ing  a  national  charter. 
American  Legion  Posts,  posts  or  other  local  organizations 
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of  other  veterans'  organizations  chartered  by  Congress  or 
organized  and  operating  on  a  statewide  or  nationwide  basis, 
Young  Men's  Christian  Associations.  Young  Women's 
Christian  Associations,  or  nonstock,  nonprofit  charitable 
recreational  corporations,  foundations,  or  centers  to  which 

!/;;  a   municipality   or   county   contributes   any   portion   of  the 

;  ■  operating- expense. 

(3)      The  tax  levied  on  the  businesses  described  in  subdivision 

(7)  of  subsection  (b)  of  this  section  does  not  apply  to  the 
sale,  through  dispensers  or  otherwise,  of  milk,  milk  drinks, 
dairy  products,  or  newspapers,  or  to  dispensers  dispensing 
merchandise  for  five  cents  (5C)  or  less- 
ee)     The  tax  levied  on  the  businesses  described  in  subdivision 

(8)  of  subsection  (b)  of  this  section  does  not  apply  to 
machines  and  devices  licensed  under  G.S.   105-65  or  G.S. 

•    '  105-66.1.    An  organization  obtaining  a  license  under  G.S. 

14-309.7    is    not    required    to    obtain    a    license    under 

subdivision   (8)   of  subsection    (b)   of  this  section,   but  is 

subject  to  subsection  (e)  of  this  section  as  if  a  State  license 

were  required. 

(5)      A  person,  firm,  or  corporation  licensed  under  this  section 

to    conduct    a    business    described    in    subdivision    (9)    of 

subsection  (b)  is  not  required  to  procure  a  license  under 

G.S.  105-89  by  reason  of  being  engaged  in  the  business  of 

selling,  installing,  or  servicing  motor  vehicle  radios. 

(e)        Local    Licenses.        For    the    businesses    described    under 

subdivisions  (1)  through  (4).  (7).  (9).  and  (10)  of  subsection  (b)  of 

this  section,  counties  may  not  levy  a  license  tax.    For  the  businesses 

described  under  subdivision  (5)  of  this  section,  counties  may  levy  on 

each  business  located  outside  of  cities  a  license  tax  not  in  excess  of 

twenty-five  dollars    ($25.00).      For   the   businesses   described   under 

subdivision  (6).  counties  may  le\7  on  each  business  located  outside  of 

cities  a  license  tax  not  in  excess  of  ten  dollars  ($10.00)  per  alley  kept 

or  maintained.     For  the  businesses  described  under  subdivision  (8), 

counties  may  le\7  on  each  business  located  outside  of  cities  a  license 

tax  not  in  excess  of  twenry-five  dollars  ($25.00). 

Cities  may  not  levy  a  license  tax  on  the  businesses  described  under 
subdivision  (3)  of  subsection  (b)  of  this  section.  Cities  may  levy  on 
each  of  the  businesses  described  in  subdivisions  (1).  (2).  (5),  and  (8) 
a  license  tax  not  in  excess  of  twenty-five  dollars  ($25.00);  on  the 
businesses  described  in  subdivision  (4).  cities  may  levy  a  license  tax 
not  in  excess  of  twelve  dollars  and  fifty  cents  ($12.50):  on  the 
businesses  described  in  subdi\ision  (6).  cities  may  levy  a  license  tax 
not  in  excess  of  ten  dollars  ($10.00)  per  alley  kept  or  maintained;  on 
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the  businesses  described  in  subdivision  (9).  cities  may  le\7  a  license 
tax  not  in  excess  of  five  dollars  ($5.00):  on  the  businesses  described 
in  subdivision  (7),  cities  may  levy  a  license  tax  not  in  excess  of  four 
dollars  ($4.00):  and  on  the  businesses  described  in  subdivision  (10), 
cities  may  le\7  a  license  tax  not  in  excess  of  two  dollars  and  fifty 
cents  ($2.50). 

Counties  and  cities  may  not  levy  a  license  tax  under  this  section  on 
a  person,  firm,  or  corporation  required  to  be  licensed  under  G.S. 
105-65.1." 

Sec.  35.     G.S.  105-102.4  is  repealed. 

Sec.  36.     This  act  shall  become  effective  July  1.  1990. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989.  .  - 

H.B.  674  CHAPTER  585 

AN   ACT  TO   CHANGE  THE  NAME   OF  TEACHER  AIDES  TO 
TEACHER  ASSISTANTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  1  15C-12(16)  reads  as  rewritten: 
"(16)  Power  with  Regard  to  Salary  Schedules. 

a.  Support  personnel  refers  to  all  public  school  employees  who 
are  not  required  by  statute  or  regulation  to  be  certified  in 

!  order    to    be    employed.    The    State    Board    of  Education    is 
authorized  and  empowered  to  adopt  all  necessary  rules  for  full 
-  '     implementation  of  all  schedules  to  the  extent  that  State  funds 
are  made  available  for  support  personnel. 

b.  Salary    schedules    for    the    following    public    school    support 
personnel  shall  be  adopted  by  the  State  Board  of  Education: 

.    school  finance  officer,  office  support  personnel,  property  and 
cost  clerks,  aides,  teacher  assistants,  maintenatjce  supervisors, 
custodial  personnel,  and  transportation  personnel.  The  Board 
shall  classify  these  support  positions  in  terms  of  uniform  pay 
grades  included  in  the    salary  schedule  of  the  State  Personnel 
Commission." 
Sec.  2.     G.S.  1150-47(31)  reads  as  rewritten: 
"(31)    Local    boards    of  education    shall    determine    the    hours    of 
employment  for  teacher  aides,  assistants.  The  Legislative  Commission 
of  Salary  Schedules  for  Public  School  Employees  shall  include  in  its 
report  to  the  General  Assembly  recommendations  regarding  hours  of 
employment  for  teacher  aides  assistants  and  other  employees." 
Sec.  3.     G.S.  II 5C-1  10(d)  reads  as  rewritten: 
"(d)  The  Board  shall  adopt  rules  or  regulations  covering: 
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(1)  The  qualifications  of  and  standards  for  certification  of 
teachers,  aides,  teacher  assistants,  speech  clinicians,  school 
psychologists,  and  others  involved  in  the  education  and 
training  of  children  with  special  needs: 

(2)  Minimum  standards  for  the  individualized  educational 
program  for  all  children  with  special  needs  other  than  for 
the  academically  gifted  and  the  pregnant  children,  and  for 
the  group  educational  program  for  the  academically  gifted 
children  and  the  educational  program  for  the  pregnant 
children,  who  receive  special  education  and  related  services; 
and 

(3)  Such  other  rules  or  regulations  as  may  be  necessary  or 
appropriate  for  carrying  out  the  purposes  of  this  Article. 
Representatives  from  the  Departments  of  Human  Resources 
and  Correction  shall  be  involved  in  the  development  of  the 
standards  outlined  under  this  subsection." 

Sec.  4.     G.S.  II5C-307  reads  as  rewritten: 
"§  II5C-307.  Duiies  of  teachers. 

(a)  To  Maintain  Order  and  Discipline.  -  It  shall  be  the  duty  of  all 
teachers,  including  student  teachers,  substitute  teachers,  voluntary 
teachers,  teacher  -aides  and  assistants  and  teacher  assistants  when  given 
authority  over  some  part  of  the  school  program  by  the  principal  or 
supervising  teacher,  to  maintain  good  order  and  discipline  in  their 
respective  schools. 

(b)  To  Provide  for  General  Weil-Being  of  Students.  --  It  shall  be 
the  duty  of  all  teachers,  including  student  teachers,  substitute  teachers, 
voluntary  teachers,  teacher  aides  and  assistants  and  teacher  assistants 
when  given  authority  over  some  part  of  the  school  program  by  the 
principal  or  supervising  teacher,  to  encourage  temperance,  morality, 
industry,  and  neatness:  to  promote  the  health  of  all  pupils,  especially 
of  children  in  the  first  three  grades,  by  providing  frequent  periods  of 
recreation,  to  supervise  the  play  activities  during  recess,  and  to 
encourage  wholesome  exercises  for  all  children. 

(c)  To  Provide  Some  Medical  Care  to  Students.  --  It  is  within  the 
scope  of  duty  of  teachers,  including  substitute  teachers,  teacher  aides. 
assistants,  student  teachers  or  any  other  public  school  employee  when 
given  such  authority  by  the  board  of  education  or  its  designee,  (i)  to 
administer  any  drugs  or  medication  prescribed  by  a  doctor  upon 
written  request  of  the  parents,  (ii)  to  give  emergency  health  care  when 
reasonably  apparent  circumstances  indicate  that  any  delay  would 
seriously  worsen  the  physical  condition  or  endanger  the  life  of  the 
pupil,  and  (iii)  to  perform  any  other  fust  aid  or  life  saving  techniques 
in  which  the  employee  has  been  trained  in  a  program  approved  by  the 
State  Board  of  Education:  Provided,  that  no  one  shall  be  required  to 
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administer  drugs  or  medication  or  attend  life  saving  techniques 
programs. 

Any  public  school  employee,  authorized  by  the  board  of  education 
or  its  designee  to  act  under  (i).  (ii).  or  (iii)  above,  shall  not  be  liable 
in  civil  damages  for  any  such  authorized  act  or  for  any  omission 
relating  to  such  act  unless  such  act  or  omission  amounts  to  gross 
negligence,  wanton  conduct  or  intentional  wrongdoing.  Any  person, 
serving  in  a  voluntary  position  at  the  request  of  or  with  the  permission 
or  consent  of  the  board  of  education  or  its  designee,  who  has  been 
given  the  authority  by  the  board  of  education  or  its  designee  to  act 
under  (ii)  above  shall  not  be  liable  in  civil  damages  for  any  such 
authorized  act  or  for  any  omission  relating  to  such  act  unless  the  act 
amounts  to  gross  negligence,  wanton  conduct  or  intentional 
wrongdoing. 

At  the  commencement  of  each  school  year,  but  prior  to  the 
beginning  of  classes,  and  thereafter  as  circumstances  require,  the 
principal  of  each  school  shall  determine  which  persons  will  participate 
in  the  medical  care  program. 

(d)  To  Teach  the  Students.  --  It  shall  be  the  duty  of  all  teachers, 
including  student  teachers,  substitute  teachers,  voluntary  teachers. 
teacher  aides  and  assistants  and  teacher  assistants  when  given  authority 
over  some  part  of  the  school  program  by  the  principal  or  supervising 
teacher,  to  teach  as  thoroughly  as  they  are  able  all  branches  which 
they  are  required  to  teach:  to  provide  for  singing  in  the  school,  and  so 
far  as  possible  to  give  instruction  in  the  public  school  music. 

(e)  To  Enter  into  the  Superintendent" s  Plans  for  Professional 
Growth.  --  It  shall  be  the  duty  of  all  teachers,  including  student 
teachers,  substitute  teachers,  voluntary  teachers,  teacher  aides  and 
assistants  and  teacher  assistants  when  given  authority  over  some  part 
of  the  school  program  by  the  principal  or  supervising  teacher,  to  enter 
actively  into  the  plans  of  the  superintendent  for  the  professional 
growth  of  the  teachers. 

(f)  To  Discourage  Nonattendance.  —  Teachers  shall  cooperate  with 
the  principal  in  ascertaining  the  cause  of  nonattendance  of  pupils  that 
he  may  report  all  violators  of  the  compulsory  attendance  law  to  the 
school  social  worker  in  accordance  with  rules  promulgated  by  the 
State  Board  of  Education. 

(g)  To  Make  Required  Reports.  —  Every  teacher  of  a  public  school 
shall  make  such  reports  as  are  required  by  the  boards  of  education, 
and  the  superintendent  shall  not  approve  the  vouchers  for  the  pay  of 
teachers  until  the  required  monthly  and  annual  reports  are  made: 
Provided,  that  the  superintendents  may  require  teachers  to  make 
reports  to  the  principals.  Provided  further,  that  any  teacher  who 
knowingly  and  willfully  makes  or  procures  anothei"  to  make  any  false 
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report  or  records,  requisitions,  or  payrolls,  respecting  daily  attendance 
of  pupils  in  the  public  schools,  payroll  data  sheets,  or  other  reports 
required  to  be  made  to  any  board  or  officer  in  the  performance  of 
their  duties,  shall  be  guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  or  imprisoned  in  the  discretion  of  the  court  and  the 
certificate  of  such  person  to  teach  in  the  public  schools  of  North 
Carolina  shall  be  revoked  by  the  Superintendent  of  Public  Instruction. 

(h)  To  Take  Care  of  School  Buildings.  —  It  shall  be  the  duty  of 
every  teacher  to  instruct  children  in  proper  care  of  property  and  to 
exercise  due  care  in  the  protection  of  school  property,  in  accordance 
with  the  provisions  of  G.S.  I15C-523." 

Sec.  5.     G.S.  115C-363.20  reads  as  rewritten: 
"§     J 1 5C-363.20.     Teacher    Aide    Assislani    and    Substitute     Teacher 
Retrairiirig  Program. 

(a)  The  Office  of  Teacher  Recruitment  shall  administer  a  Teacher 
Aide  Assistant  and  Substitute  Teacher  Retraining  Program.  The 
program  shall  provide  one-year  scholarship  loans  to  currently 
employed  teacher  aides  assistants  and  substitute  teachers  who  hold 
college  degrees  and  who  agree  to  retraining  for  certification  in  subject 
areas  of  high  need. 

(b)  A  recipient  of  a  scholarship  loan  under  this  program  shall 
receive  the  actual  amount  of  the  tuition  cost  up  to  one  thousand  dollars 
($1,000)  and  the  minimum  salary  for  a  teacher  -aid^  assistant  on  the 
State  salary  schedule. 

(c)  Retraining  scholarship  loans  shall  be  made  to  individuals  who: 

(1)  Are  sponsored  by  a  local  school  administrative  unit  by  which 
they  are  currently  employed  as  a  teacher  ^ide-  assistant  or 
substitute  teacher  and  which  agrees  to  employ  them  as  a 
teacher  after  they  are  retrained; 

(2)  Agree  to  enter  a  college  program  full  time  and  secure 
certification  in  a  specified  area:  and 

(3)  Agree  to  accept  a  teaching  position  in  the  local  school 
administrative  unit  that  sponsored  them. 

Recipients  shall  be  selected  by  the  Superintendent  of  Public 
Instruction. 

(d)  All  retraining  scholarship  loans  shall  be  evidenced  by  notes 
made  payable  to  the  State  Board  of  Education  that  bear  interest  at  the 
rate  of  ten  percent  (10%)  per  year  beginning  September  1  after  the 
recipient  completes  his  course  work  for  certification  or  after 
termination  of  the  scholarship  loan,  whichever  is  earlier.  The 
scholarship  loan  may  be  terminated  by  the  recipient  withdrawing  from 
school  or  by  the  recipient  not  meeting  the  standards  set  by  the  State 
Board. 
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(e)  The  State  Board  shall  forg'ne  the  loan,  if  within  four  years  after 
completing  the  course  work  the  recipient  teaches  for  two  years  in  the 
subject  area  and  the  local  school  administrative  unit  agreed  upon  when 
the  loan  was  made. 

(f)  All  funds  appropriated  to  or  otherwise  received  by  the  Teacher 
Aide  Assistant  and  Substitute  Teacher  Retraining  Program,  all  funds 
received  as  repayment  of  scholarship  loans,  and  all  interest  earned  on 
these  funds  shall  be  placed  in  a  revolving  fund  and  may  be  used  only 
for  scholarship  loans  granted  under  the  Teacher  Aide  Assistant  and 
Substitute  Teacher  Retraining  Program." 

Sec.  6.     G.S.  1  15C-390  reads  as  rewritten: 
"§  1 15C-390.  School  personnel  may  use  reasonable  force. 

Principals,  teachers,  substitute  teachers,  voluntary  teachers,  teacher 
aides  and  assistants  and  teacher  assistants  and  student  teachers  in  the 
public  schools  of  this  State  may  use  reasonable  force  in  the  exercise  of 
lawful  authority  to  restrain  or  correct  pupils  and  maintain  order.  No 
local  board  of  education  shall  promulgate  or  continue  in  effect  a  rule, 
regulation  or  bylaw  which  prohibits  the  use  of  such  force  as  is 
specified  in  this  section." 

Sec.  7.  G.S.  115C-39l(a)  reads  as  rewritten: 
"(a)  Local  boards  of  education  shall  adopt  policies  not  inconsistent 
with  the  provisions  of  the  Constitutions  of  the  United  States  and  North 
Carolina,  governing  the  conduct  of  students  and  establishing 
procedures  to  be  followed  by  school  officials  in  suspending  or 
expelling  any  student,  or  in  disciplining  any  student  if  the  offensive 
behavior  could  result  in  suspension,  expulsion,  or  the  administration 
of  corporal  punishment.  The  policies  that  shall  be  adopted  for  the 
administration  of  corporal  punishment  shall  include  at  a  minimum  the 
following  conditions: 

(1)  Corporal  punishment  shall  not  be  administered  in  a 
classroom  with  other  children  present: 

(2)  The  student  body  shall  be  informed  beforehand  what  general 
types  of  misconduct  could  result  in  corporal  punishment; 

(3)  Only  a  teacher,  substitute  teacher,  principal,  or  assistant 
principal  may  administer  corporal  punishment  and  may  do 
so  only  in  the  presence  of  a  principal,  assistant  principal, 
teacher,  substitute  teacher,  teacher  aide  or  assistant,  teacher 
assistant,  or  student  teacher,  who  shall  be  informed 
beforehand  and  in  the  student's  presence  of  the  reason  for 
the  punishment:  and 

(4)  An  appropriate  school  official  shall  provide  the  child's  parent 
or  guardian  with  notification  that  corporal  punishment  has 
been  administered,  and  upon  request,  the  official  who 
administered    the    corporal    punishment    shall    provide    the 
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child's    parent    or    guardian    a    written    explanation    of   the 
■■  -       reasons  and  the  name  of  the  second  school  official  who  was 

present. 
The  board  shall  publish  all  the  policies  mandated  by  this  subsection 
and  make  them  available  to  each  student  and  his  parent  or  guardian  at 
the  beginning  of  each  school  year.  Notwithstanding  any  policy 
adopted  pursuant  to  this  section,  school  personnel  may  use  reasonable 
force,  including  corporal  punishment,  to  control  behavior  or  to 
remove  a  person  from  the  scene  in  those  situations  when  necessary: 

(1)  To  quell  a  disturbance  threatening  injury  to  others; 

(2)  To  obtain  possession  of  weapons  or  other  dangerous  objects 
on  the  person,  or  within  the  control,  of  a  student; 

(3)  For  self-defense;  or 

(4)  For  the  protection  of  persons  or  property."  >     •  -^ 
Sec.  8.     This  act  may  not  be  construed  to  alter  the  rights,  duties 

or  responsibilities  conferred  upon  persons  referred  to  as  teacher  aides 
in  any  other  provision  of  law. 

Sec.  9.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989.  ^  -  - 

H.B.  814  ,        CHAPTER  586 

AN    ACT    TO    REVISE    THE    CHARTER    OF    THE    CITY    OF 
LAURINBURG. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  City  of  Laurinburg  is  rewritten 
to  read: 

"CHAPTER  I. 
"INCORPORATION  AND  CORPORATE  POWERS. 
"Sec.  1-1.  Incorporation  and  Corporate  Powers.  The  inhabitants  of 
the  City  of  Laurinburg  are  a  body  corporate  and  politic  under  the 
name  of  the  'City  of  Laurinburg'.  Under  that  name  they  have  all  the 
powers,  duties,  rights,  privileges  and  immunities  conferred  and 
imposed  on  cities  by  the  general  law  of  North  Carolina. 

"CHAPTER  n. 
"CORPORATE  BOUNDARIES. 
"Sec.    2-1.       City  Boundaries.      The    boundaries    of  the   City   of 
Laurinburg  are  set  out  on  a  map  entitled  'Boundary  Map  of  the  City 
of  Laurinburg,  North  Carolina'.    The  map  is  maintained  in  the  office 
of  the  City  Clerk,  as  required  by  G.S.  160A-22. 

"CHAPTER  III. 
"GOVERNING  BODY. 

1508 


Session  Laws  -  1989  CHAPTER  586 

"Sec.  3-1.  Structure  of  Governing  Body:  Number  of  Members.  The 
governing  body  of  the  City  of  Laurinburg  is  the  City  Council,  which 
has  five  members  and  a  mayor. 

"Sec.  3-2.  Manner  of  Election  of  Council.  The  qualified  voters  of 
the  entire  City  elect  the  members  of  the  City  Council. 

"Sec.  3-3.  Term  of  Office  of  Members  of  the  City  Council.  Members 
of  the  Council  are  elected  to  two-year  and  four-year  terms.  In  1989. 
and  each  two  vears  thereafter,  three  members  of  the  Council  shall  be 
elected.  The  two  members  receiving  the  larger  number  of  votes  shall 
serve  for  a  term  of  four  years  and  the  remaining  member  so  elected 
shall  serve  the  term  of  two  vears. 

"Sec.  3-4.  Election  of  Mayor:  Term  of  Office:  Voting  Rights.  The 
qualified  voters  of  the  entire  City  shall  elect  the  Mayor.  He  is  elected 
to  a  two-year  term  of  office.  The  Mayor  shall  not  vote  on  any 
question  before  the  Council  except  in  case  of  a  tie  vote  deadlocking  a 
decision  of  the  Council. 

"CHAPTER  IV. 
"ELECTIONS. 
"Sec.  4-1.     Conduct  of  City  Elections.    City  officers  shall  be  elected 
on   a   nonpartisan   basis,   and  the   results  determined   by  plurality  as 
provided  by  G.S.  163-292. 

"CHAPTER  V. 
"ADMINISTRATION. 
"Sec.  5-1.  City  to  Operate  under  Council-Manager  Plan.  The  City 
of  Laurinburg  shall  operate  under  the  Council  Manager  Plan  as 
provided  in  Chapter  160A  of  the  General  Statutes.  Article  7.  Part  2. 
The  positions  of  City  Clerk.  City  Tax  Collector  and  Treasurer, 
formerly  appointed  by  the  Governing  Body,  shall  be  appointed  by  the 
City  Manager." 

Sec.  2.     The  following  local  acts,  having  served  their  purpose, 
are  repealed  in  their  application  to  the  City  of  Laurinburg: 
Chapter  92.  Public  Laws  of  1876-77 
Chapter  144.  Private  Laws  of  1883 
Chapter  39.  Private  Laws  of  1885 
Chapter  220.  Private  Laws  of  1889 
Chapters  183  and  192.  Private  Laws  of  1891 
Chapter  206.  Private  Laws  of  1897 
Chapters  124  and  366.  Private  Laws  of  1901 
Chapter  229.  Private  Laws  of  1905 
Chapters  126,  306.  and  427.  Private  Laws  of  1907 
Chapter  20.  Private  Laws.  Extra  Session  of  1908  . 

Chapter  558.  Public  Laws  of  1909 
Chapter  203.  Private  Laws  of  1909 
Chapter  623.  Public-Local  Laws  of  191  1 
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Chapters  175.  177  and  334.  Private  Laws  of  191  1  l    : , 

Chapters  117  and  125.  Private  Laws  of  1913  >       ,^       .  ,       ;  •. 

Chapters  75  and  250.  Private  Laws  of  1915  ■       ,  :.;• 

Chapter  95.  Private  Laws  of  1921  ,  ;       •        ;  . 

Chapter  149.  Private  Laws  of  1925     ...      .         *,     >    ?/ ^  .  ..j 

Chapter  39.  Private  Laws  of  1927  .    '  ,/. 

Chapters  15  and  38.  Private  Laws  of  1929  ,  ,  .•;  , 

Chapter  70.  Private  Laws  of  1935  ... 

Chapter  365,  Public-Local  Laws  of  1939 

Chapter  451.  Public-Local  Laws  of  1941  .         • 

Chapters  441  and  634.  Session  Laws  of  1947 

Chapters  282.  501.  and  585.  Session  Laws  of  1949 

Chapters  5.  946.  and  1  142.  Session  Laws  of  1951 

Section    I    of  Chapter  226.   and  Chapters  377  and    1256.   Session 
Laws  of  1953 

Chapter  694.  Session  Laws  of  1955,  except  for  Section,  36  ■   •..-?; 

Chapter  983.  Session  Laws  of  1961 

Chapter  1204.  Session  Laws  of  1963 

Chapter  143.  Session  Laws  of  1981. 

Sec.  3.     This  act  is  effective  upon  ratification.    This  act  does  not 
affect  the  terms  of  office  of  the  current  Council  members. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  5th 
day  of  July.  1989. 

S.B.  509  .'        CHAPTER  587    .  .      L; 

AN  ACT  TO  ESTABLISH  STATEWIDE  91 1  SERVICE. 

The  General  Assembly  of  North  Carolina  enacts:  • 

Section  1.      The  General  Statutes  are  amended  by  adding  a  new 
Chapter  62A  to  read: 

"Chapter  62A.  ,-.    :  , 

"Public  Safety  Telephone  Service.    ^  ,    .■-.""-,- 

"§  62A-I .    Short  title. 

This  Chapter  shall  be  known  as  the  'Public  Safety  Telephone  Acf . 
"  §  62A-2.    Legislative  purposes. 

The  General  Assembly  declares  it  to  be  in  the  public  interest  to 
provide  a  toll  free  number  through  which  an  individual  in  this  State 
can  gain  rapid,  direct  access  to  public  safety  aid.  The  number  shall 
be  provided  with  the  objective  of  reducing  response  time  to  situations 
requiring  law  enforcement,  fire,  medical,  rescue,  or  other  public 
safety  service. 
"^62A-3.    Definitions. 

As  used  in  this  Chapter:         ~  :  ;  "^     ■;:      i. 
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(1)  ^911  system'  or  '911  service"  means  an  emergency 
telephone  system  that  provides  the  user  of  the  public 
telephone  system  the  ability  to  reach  a  public  safety 
answ^ering  point  by  dialing  the  digits  911.  The  term  911 
system  or  911  service  also  includes  'Enhanced  91  1  service", 
which  means  an  emergency  telephone  system  that  provides 
the  user  of  the  public  telephone  system  with  911  service 
and,  in  addition,  directs  911  calls  to  appropriate  public 
safety  answering  points  by  selective  routing  based  on  the 
geographical  location  from  which  the  call  originated  and 
provides  the  capability  for  automatic  number  identification 
and  automatic  location  identification  features. 

(2)  '911  charge'  means  a  contribution  to  theTocal  government 
for  the  911  service  start-up  equipment  costs,  subscriber 
notification  costs,  addressing  costs,  billing  costs,  and 
nonrecurring  and  recurring  installation,  maintenance, 
service,  and  network  charges  of  a  service  supplier  providing 
91 1  service  pursuant  to  this  Chapter. 

(3)  'Addressing'  means  the  assigning  of  a  numerical  address 
and  street  name  (the  street  name  may  be  numerical)  to  each 
location  within  a  local  government's  geographical  area 
necessary  to  provide  public  safety  service  as  determined  by 
the  local  government.  This  address  replaces  any  route  and 
box  number  currently  in  place  in  the  911  database  and 
facilitates  quicker  response  by  public  safety  agencies. 

(4)  'Exchange  access  facility'  means  the  access  from  a  particular 
telephone  subscriber's  premises  to  the  telephone  system  of  a 
service  supplier.  Exchange  access  facilities  include  service 
supplier  provided  access  lines.  PBX  trunks  and  centrex 
network  access  registers,  all  as  defined  by  tariffs  of 
telephone  companies  as  approved  by  the  North  Carolina 
Utilities  Commission.  Exchange  access  facilities  do  not 
include  service  supplier  owned  and  operated  telephone  pay 
station  lines,  or  Wide  Area  Telecommunications  Service 
(WATS).  Foreign  Exchange  (FX)  or  incoming  only  lines? 

(5)  'Local  government'  means  any  city,  county,  or  political 
subdivision  of  North  Carolina  and  its  agencies. 

(6)  'Public  agency'  means  the  State  and  any  city,  county, 
municipal  corporation,  chartered  organization,  public 
district,  or  public  authority  located  in  whole  or  in  part 
within  the  State  which  provides  or  has  authority'  to  provide 
firefighting.  law  enforcement,  ambulance,  medical,  or  other 
emergency  services. 
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(7)  'Public  safety  agency"  means  a  functional  division  of  a 
public  agency  which  provides  firefighting.  law  enforcement, 
medical,  suicide  prevention,  civil  defense,  poison  control,  or 
other  emergency  services. 

(8)  'Service  supplier"  means  a  person  or  entity  who  provides 
exchange  telephone  service  to  a  telephone  subscriber. 

(9)  'Telephone  subscriber"  or  'subscriber"  means  a  person  or 
entity  to  whom  exchange  telephone  service,  either  residential 
or  commercial,    is   provided   and   in    return   for   which   the 

•-; .  person  or  entity  is  billed  on  a  monthly  basis.     When  the 

'  same  person,  business,  or  organization  has  several  telephone 

access  lines,  each  exchange  access  facility  shall  constitute  a 
separate  subscription. 
"§  62A-4.    911  charges.  ,  w    ■  '^  •  .  '        ;..:: 

(a)  Subject  to  the  provisions  of  subsections  (b)  through  (d)  of  this 
section  the  governing  authority  of  any  local  government  is  authorized 
to  adopt  an  ordinance  to  impose  a  monthly  911  charge  upon  each 
exchange  access  facility  subscribed  to  by  telephone  subscribers  whose 
exchange  access  lines  are  in  the  area  served  or  which  would  be  served 
by  the  911  service.  The  911  charge  must  be  uniform  and  may  not 
vary  according  to  the  type  of  exchange  access  facility  used. 

(b)  The  ordinance  authorized  in  subsection  (a)  of  this  section  may 
be  adopted  after  one  of  the  following  procedures  is  followed: 

(1)  The  governing  authority  by  resolution  requests  the  county  or 
municipal  board  of  elections,  as  appropriate,  to  conduct  a 
special  election  on  a  date  certain,  in  which  a  majority  of 
those  voting  who  are  residents  of  the  political  subdivision 
vote  to  authorize  the  ordinance. 

(2)  After  a  public  hearing  held  upon  not  less  than  10  days 
public  notice. 

(c)  There  may  be  only  one  attempt  to  adopt  an  ordinance  under 
subdivision  (b)(1)  of  this  section  in  any  calendar  year.  Any  special 
election  shall  be  conducted  using  the  procedures  set  out  in  G.S. 
163-287. 

(d)  The  ordinance  shall  fix  a  date  on  which  it  and  the  imposition 
and  collection  of  the  charges  as  provided  in  the  ordinance  shall 
become  effective,  but  the  effective  date  shall  be  at  least  120  days 
following  the  date  of  adoption  of  such  ordinance  by  the  governing 
authority  of  the  local  government. 

"  §  62A-5.    Payment  and  collcclioii  of  charges. 

(a)  The  subscriber  of  an  exchange  access  facility  will  be  billed  for 
the  monthly  911  charges,  if  any,  imposed  with  respect  to  that  facility- 
Each  service  supplier  shall,  on  behalf  of  the  local  government,  collect 
the  charges   from   those   subscribers   to   whom    it   provides   exchange 
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telephone  service  in  the  area  served  by  the  91  I  service.  As  part  of  its 
normal  monthly  billing  process,  the  service  supplier  shall  collect  the 
charges  for  each  month  or  part  of  the  month  an  exchange  access 
facility  is  in  service,  and  it  may  list  the  charge  as  a  separate  entry  on 
each  bill.  If  a  service  supplier  receives  a  partial  payment  for  a 
monthly  bill  from  a  subscriber,  the  service  supplier  shall  apply  the 
payment  against  the  amount  the  subscriber  owes  the  service  supplier 
first. 

(b)  A  service  supplier  has  no  obligation  to  take  any  legal  action  to 
enforce  the  collection  of  the  911  charges  for  which  any  subscriber  is 
billed.  However,  a  collection  action  may  be  initiated  by  the  local 
government  that  imposed  the  charges  and  reasonable  costs  and 
attorneys'  fees  associated  with  that  collection  action  may  be  awarded  to 
the  local  government  collecting  the  91 1  charges. 

(c)  The  local  government  subscribing  to  911  service  shall  remain 
ultimately  responsible  to  the  service  supplier  for  all  911  installation, 
service,  equipment,  operation,  and  maintenance  charges  owed  to  the 
service  supplier.  Upon  request  by  the  local  government,  the  service 
supplier  shall  provide  the  local  government  with  a  list  of  amounts 
uncollected  along  with  the  names  and  addresses  of  telephone 
subscribers  who  have  not  paid  the  91  1  charge. 

(d)  Any  taxes  due  on  91 1  service  provided  by  the  service  supplier 
will  be  billed  to  the  local  government  subscribing  to  that  service. 
State  and  local  taxes  do  not  apply  to  911  charges  billed  to  subscribers 
under  this  Chapter. 

"  §  62A-6.    Administration. 

Each  service  supplier  that  collects  the  911  charges  on  behalf  of  a 
local  government  is  entitled  to  a  one  percent  (1%)  administrative  fee 
as  compensation  for  collecting  the  charges.  The  service  supplier  shall 
remit  the  rest  of  the  charges  it  collects  during  a  month  to  the  fiscal 
officer  of  the  local  government  within  ten  days  after  the  last  day  of  the 
month. 
"  §  62A-7.    Emergency  Telephone  System  Fund. 

The  fiscal  officer  to  whom  911  charges  are  remitted  under  G.S. 
62A-6  shall  deposit  the  charges  in  a  separate,  restricted  fund.  The 
Fund  shall  be  known  as  the  Emergency  Telephone  System  Fund.  The 
fiscal  officer  may  invest  money  in  the  Fund  in  the  same  manner  that 
other  money  of  the  local  government  may  be  invested.  The  fiscal 
officer  shall  deposit  any  income  earned  from  such  an  investment  in 
the  Emergency  Telephone  System  Fund. 
"§  62A-8.    Payments  from  Fund. 

(a)     Money  from  the  Emergency  Telephone  System  Fund  shall  be 
used  only  to  pay  for: 
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(1)  The  lease,  purchase,  or  maintenance  of  emergency  telephone 
equipment,  including  necessary  computer  hardware,  software 
and  database  provisioning,  addressing,  and  nonrecurring 
costs  of  establishing  a  91 1  system,  and 

(2)  The  rates  associated  with  the  service  supplier's  911  service 
and  other  service  supplier  recurring  charges. 

(b)  The  following  expenses  are  not  eligible  for  payment  from  the 
Fund:  the  lease  or  purchase  of  real  estate,  cosmetic  remodeling  of 
emergency  dispatch  centers,  hiring,  training,  and  compensating 
dispatchers,  and  the  purchase  of  mobile  communications  vehicles, 
ambulances,  fire  engines,  or  other  emergency  vehicles. 

(c)  A  local  government  may  contract  with  a  service  supplier  for  any 
term  negotiated  by  the  service  supplier  and  the  local  government  and 
may  make  payments  from  the  Emergency  Telephone  System  Fund  to 
provide  any  payments  required  by  the  contract. 

"§  62A-9.    Telephone  records. 

(a)  Each  telephone  service  supplier  shall  provide  subscriber 
telephone  numbers,  names,  and  service  addresses  to  911  systems 
when  required  by  a  local  government.  Although  customer  numbers, 
names  and  service  addresses  shall  be  available  to  911  systems,  such 
information  shall  remain  the  property  of  the  disclosing  service 
supplier.  The  total  cost  of  the  system  shall  include  expenses  paid  to 
service  suppliers  to  provide  and  maintain  911  information.  This 
information  shall  be  used  only  in  providing  emergency  response 
services  to  91 1  calls.  A  local  government  may  not  release  a  telephone 
number  required  to  be  provided  under  this  section  to  any  person  for 
purposes  other  than  including  the  number  in  the  emergency  telephone 
system  database  or  providing  the  number  to  permit  a  response  to 
police,  fire,  medical,  or  other  emergency  situation. 

(b)  To  the  extent  necessary  to  provide  911  service,  private  listing 
customers  of  a  service  supplier  in  a  91 1  service  area  waive  the  privacy 
afforded  by  nonlisted  and  nonpublished  numbers  when  the  911  service 
is  established. 

(c)  No  service  supplier,  or  agents  or  employees  of  a  service 
supplier,  shall  be  liable  to  any  person  provided  911  service  established 
under  this  Chapter  for  release  for  emergency  telephone  purposes  of 
information  specified  in  this  section  that  is  not  already  part  of  the 
public  record,  including  nonlisted  or  nonpublished  telephone 
numbers. 

"§  62 A- 10.    Limiiaiion  of  liability. 

A  service  supplier,  including  any  telephone  company  and  its 
employees,  directors,  officers  and  agents,  is  not  liable  for  any 
damages  in  a  civil  action  for  injuries,  death,  or  loss  to  persons  or 
property  incurred  by  any  person  as  a  result  of  any  act  or  omission  of 
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a  service  supplier  or  of  any  of  its  employees,  directors,  officers,  or 
agents,  except  for  willful  or  wanton  misconduct,   in  connection  with 
developing,    adopting,    implementing,    maintaining,    or   operating   any 
9 1 1  system . 
"  §  62A-I I .    Persons  outside  county. 

When  an  individual  physically  resides  in  an  adjacent  county,  but 
receives  local  exchange  telephone  service  from  a  central  office  in  a 
county  which  provides  911  service,  it  shall  be  the  responsibility  of  the 
county  with  the  91  1  service  to  notify  the  appropriate  public  agency  of 
a  request  for  public  safety  service  from  such  individual. 
"  §  62A-I2.    Misuse  of  91 1  system:  penalty. 

Any  person  who  intentionally  calls  the  911  number  for  other  than 
purposes  of  obtaining  public  safety  assistance  commits  a 
misdemeanor." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July.  1989. 

SB.  753  CHAPTER  588 

AN   ACT  TO   AMEND   ARTICLE   8.    UNIFORM   COMMERCIAL 
CODE  --  INVESTMENT  SECURITIES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  8  of  Chapter  25  of  the  General  Statutes  reads 
as  rewritten: 

"ARTICLE  8. 

"Investment  Securities. 

'PART  1 . 

"Short  Title  and  General  Matters. 

"§  25-8-101.  Short  title. 

This    article    shall    be    known    and    may    be    cited    as    Uniform 
Commercial  Code  --  Investment  Securities. 
"!^  25-8-102.  Definitions  and  inde.x  of  definitions. 

(1)  In  this  article  unless  the  context  otherwise  requires 
(a)  A  "securi^y"  is  an  instrument  which 
(i)  is  issued  in  bearer  or  registered  form;  and 

(ii)  is  of  a  type  commonly  dealt  in  upon  securities  exchanges  or 
markets  or  commonly  recognized  in  any  area  in  which  it  is  issued  or 
dealt  in  as  a  medium  for  investment:  and 

(iii)  is  either  one  of  a  class  or  series  or  by  its  terms  is  divisible  into 
a  class  or  series  of  instruments;  and 

(iv)  evidences  a  share,  participation  or  other  interest  in  properby  or 
in  an  enterprise  or  evidences  an  obligation  of  the  issuer. 
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(b)  A  writing  which  is  a  security  is  governed  by  this  article  and  not 
by  Uniform  Commercial  Code  ^  Commerical  Paper  even  though  it  also 
meets  the  requirements  of  that  article. — This  article  does  not  apply  to 
money. 

(c)  A  security  is  in  "registered  form"  when  it  specifies  a  person 
entitled  to  the  security  or  to  the  rights  it  evidences  and  when  its 
transfer  may  be  registered  upon  books  maintained  for  that  purpose  by 
or  on  behalf  of  an  issuer  or  the  security'  so  states. 

(d)  A  security  is  in  "bearer  form"  when  it  runs  to  bearer  according 
to  its  terms  and-not  by  reason  of  any  indorsement. 

(2)  A  "subsequent  purchaser"  is  a  person  who  takes  other  than  by 
original  issue. 

(3)  A  "clearing  corporation"  is  a  corporation 

(a)  at  least  ninety  percent  (90%)  of  the  capital  stock  of  which  is 
held  by  or  for  one  or  more  persons  (other  than  individuals) ^  each  of 
whom 

(i)  is  subject  to  supervision  or  regulation  pursuant  to  the  provisions 
of  federal  or  State  banking  laws  or  State  insurance  laws,  or 

(ii)  is  a  broker  or  dealer  or  investment  company  registered  under 
the  Securities  Exchange  Act  of  1934  or  the  Investment  Company  Act 
of  1940.  or 

(iii)  is  a  national  securities  exchange  or  association  registered  under 
a  statute  of  the  United  States  such  as  the  Securities  Exchange  Act  of 
1934,  and  none  of  whom,  other  than  a  national  securities  exchange  or 
association,  holds  in  excess  of  nvenb,^  percent  (20%)  of  the  capital 
stock  of  such  corporation;  and 

(b)  any  remaining  capital  stock  of  which  is  held  by  individuals  who 
have  purchased  such  capital  stock  at  or  prior  to  the  time  of  their 
taking  office  as  directors  of  such  corporation  and  who  have  purchased 
only  so  much  of  such  capital  stock  as  may  be  necessary  to  permit 
them  to  qualify  as  such  directors. 

(4)  A  "custodian  bank"  is  any  bank  or  trust  company  which  is 
supervised — and — examined — by — State — or — federal — authority — having 
supervision  over  banks  and  which  is  acting  as  custodian  for  a  clearing 
corporation. 

(5)  Other  definitions  applying  to  this  article  or  to  specified  parts 
thereof  and  the  sections  in  which  they  appear  are; 

"Adverse  claim."  G.S.  25-8-301.  ,.    .  ,  _^_,.,  . 

"Bona  fide  purchaser."  G.S.  25"8'302.  ..,.-'-  v-x      . 

"Broker."  G.S.  25-8.-303.  ■:  ; -      .  '  , ..m 

"Guarantee  of  the  signature."  G.S.  25-8^402.         <■    -    .    .       > '  -> 
"Intermediary  bank."  G.S.  25-4-105.  '  ■  -..-  -     '  -' .:  ■ 

"Issuer."  G.S.  25-8-201.  .,    .,   ■.. 

"Overissue."  G.S.  25-8-10''l.  .\  -;  v.  ■ :  ii 
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(6)  In  nddition  niti^lf   '   r^^nf^inr  ppnptql  rlefinition^-,  and  principles 
of  construction  and  inteipietation  applicable  throughout  this  article, 
(1)  In  this  Article,  unless  the  context  otherwise  requires: 

(a)  A  ^certificated  security"  is  a  share,  participation,  or  other 
interest  in  property  of  or  an  enterprise  of  the  issuer  or  an 
obligation  of  the  issuer  which  is: 

(i)  Represented  by  an  instrument  issued  in  bearer  or 
registered  form, 

(ii)  Of  a  type  commonly  dealt  in  on  securities  exchanges 
or  markets  or  commonly  recognized  in  any  area  in 
which  it  is  issued  or  dealt  in  as  a  medium  for 
investment,  and 

(iii)  Either  one  of  a  class  or  series  or  by  its  terms 
divisible  into  a  class  or  series  of  shares, 
participations,  interests,  or  obligations. 

(b)  An  'uncertificated  security'  means  a  share,  participation,  or 
other  interest  in  property  or  an  enterprise  of  the  issuer  or  an 
obligation  of  the  issuer  which  is: 

(i)         Not  represented  by  an  instrument  and  the  transfer  of 
which   is  registered  upon  books  maintained  for  that 
purpose  by  or  on  behalf  of  the  issuer, 
(ii)        Of  a  type  commonly  dealt  in  on  securities  exchanges 

or  markets,  and 

(iii)       Either   one    of  a   class   or    series    or   by    its    terms 

divisible     into     a     class     or     series     of     shares, 

participations,  interest,  or  obligations. 

(iv)       Not  a  partnership  interest  in  a  limited  partnership, 

unless  the  partnership  interest  is  approved  for  trading 

on  a  national  securities  exchange  registered  under  the 

federal    securities    laws    or    for    quotation     in    the 

automated  quotation  system  of  a  national   securities 

association    registered    under    the    federal    securities 

laws. 

(c)    A    'security'    is    either    a   certificated    or   an    uncertificated 

security.     If  a  security  is  certificated,  the  terms  'security' 

and   'certificated   security'    may  mean  either  the  intangible 

interest,  the  instrument  representing  that  interest,  or  both,  as 

the  context  requires.    A  writing  that  is  a  certificated  security 

is  governed  by  this  article  and  not  by  Uniform  Commercial 

Code  --  Commercial  Paper,  even  though  it  also  meets  the 

requirements  of  that  article.     This  article  does  not  apply  to 

money.     If  a  certificated  security  has  been  retained  by  or 

surrendered  to  the  issuer  or  its  transfer  agent  for  reasons 

other  than  registration  of  transfer,  other  temporary  purpose. 
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•  '        payment,    exchange,    or    acquisition    by    the  issuer,    that 

security  shall    be   treated   as   an    uncertificated  security   for 
purposes  of  this  article.  -^  .  - . 

(d)  A  certificated  security  is  in  'registered  form'  if 

(0         It  specifies  a  person  entitled  to  the  security  or  the 
rights  it  represents,  and 
•  •      :         (n)        Its  transfer  may  be  registered  upon  books  maintained 
for  that  purpose  by  or  on  behalf  of  the  issuer,  or  the 
security  so  states. 

(e)  A  certificated  security  is  in  'bearer  form'  if  it  runs  to  bearer 
according  to  its  terms  and  not  by  reason  of  any  indorsement. 

(2)  A  'subsequent  purchaser'  is  a  person  who  takes  other  than  by 
original  issue. 

(3)  A  'clearing  corporation'  is  a  corporation  registered  as  a 
'clearing  agency'  under  the  federal  securities  laws  or  a  corporation: 

(a)  At  least  ninety  percent  (90%)  of  whose  capital  stock  is  held 
by  or  for  one  or  more  organizations,  none  of  which,  other 
than  a  national  securities  exchange  or  association,  holds  in 
excess  of  twenty  percent  (20%)  of  the  capital  stock  of  the 
corporation,  and  each  of  which  is  (i)  subject  to  supervision 
or  regulation  pursuant  to  the  provisions  of  federal  or  State 
banking  laws  or  State  insurance  laws,  (ii)  a  broker  or  dealer 
or  investment  company  registered  under  the  federal 
securities  laws,  or  (iii)  a  national  securities  exchange  or 
association  registered  under  the  federal  securities  laws;  and 

(b)  Any  remaining  capital  stock  of  which  is  held  by  individuals 
who  have  purchased  it  at  or  prior  to  the  time  of  their  taking 
office  as  directors  of  the  corporation  and  who  have 
purchased  only  so  much  of  the  capital  stock  as  is  necessary 
to  permit  them  to  qualify  as  directors. 

(4)  A  'custodian  bank'  is  a  bank  or  trust  company  that  is 
supervised  and  examined  by  State  or  federal  authority  having 
supervision  over  banks  and  is  acting  as  custodian  for  a  clearing 
corporation. 

(5)  Other  definitions  applying  to  this  Article  or  to  specified  parts 
thereof  and  the  sections  in  which  they  appear  are: 

'Adverse  claim'.  G.S.  25-8-302 

'Bona  fide  purchaser'. 
\  'Broker'.  ^  -    j      ' 

•      ■    'Debtor'. 


'Financial  intermediary'. 
'Guarantee  of  the  signature'. 
'Initial  transaction  statement'. 
'Instruction' ■ 
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25-8-303 

G.S. 

25-9-105 
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25-8-402 
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'Intermediary  bank'.  G.S.  25-4-105 

-Issuer- ■ .^-  G-S.  25-8-201 

'Overissue'.  G.S.  25-8-104 

'Secured  Party'.  G.S.  25-9-105 

'Security  Agreement'.  G.S.  25-9-105. 

(6)    In  addition.  Article  1  contains  general  definitions  and  principles 

of  "construction  and  interpretation  applicable  throughout  this  Article. 

"^25-8-103.    Issuer's  Lien. 

A  lien  upon  a  sf^nri^y  '"  f^'^^''  ^f  '^"  i^gner  thermf  i^  valid  against  a 
purchaser  "nly  '^  ^'^'^  '•■^'^^  ^^  ^l^''  i""^''  to  such  lien  is  noted 
conspicuously  on  the  security, 

A  lien  upon  a  security  in  favor  of  an  issuer  thereof  is  valid  against  a 
purchaser  only  if: 

(a)  The  security  is  certificated  and  the  right  of  the  issuer  to  the 
lien  is  noted  conspicuously  thereon;  or 
^  (b)  The  security  is  uncertificated  and  a  notation  of  the  right  of 
the  issuer  to  the  lien  is  contained  in  the  initial  transaction 
statement  sent  to  the  purchaser  or.  if  his  interest  is 
transferred  to  him  other  than  by  registration  of  transfer, 
pledge,  or  release,  the  initial  transaction  statement  sent  to 
the  registered  owner  or  the  registered  pledgee. 
"§  25-8-104.  EJfecl  of  overissue:  'overissue.  ' 

(1)  The  provisions  of  this  article  which  validate  a  security  or 
compel  its  issue  or  reissue  do  not  apply  to  the  extent  that  validation, 
issue  or  reissue  would  result  in  overissue;  -b«t  but  if 

(a)  il-  An  identical  security  which  does  not  constitute  an 
overissue  is  reasonably  available  for  purchase,  the  person 
entitled  to  issue  or  validation  may  compel  the  issuer  to 
purchase  -and — deliver  such — a  securiW  to — him — against 
surrender  of  the  securit}'.  if  any,  which  he  holds;  the 
security  for  him  and  either  to  deliver  a  certificated  security 
or  to  register  the  transfer  of  an  uncertificated  security  to 
him,  against  surrender  of  any  certificated  security  he  holds; 
or 

(b)  -it  A  security  is  not  so  available  for  purchase,  the  person 
entitled  to  issue  or  validation  may  recover  from  the  issuer 
the  price  he  or  the  last  purchaser  for  value  paid  for  it  with 
interest  from  the  date  of  his  demand. 

(2)    'Overissue'    means   the   issue   of  securities    in   excess   of  the 
amount  which  the  issuer  has  corporate  power  to  issue. 
"^25-8-105.    Securities  Certificated  securities  ne,qoliable:  statements  and 
instructions  not  negotiable:  presumptions. 

(1)  Securities  gO'rrn^(^  '^^'  *^''''  qrtirlp  tip  nprmtinble  instruments. 

(2)  In  any  action  on  a  security 
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(a)  unless  specifically  denied  in  the  pleadings,  each  signature  on  the 
security  or  in  a  necessary  indorsement  is  admitted; 

(b)  when  the  effectiveness  of  a  signature  is  put  in  issue  the  burden 
of  establishing  it  is  on  the  party  claiming  under  the  signature  but  the 
signature  is  presumed  to  be  genuine  or  authorized; 

(c)  when  signatures  are  admitted  or  established  production  of  the 
instrument  entitles  a  holder  to  recover  on — it  unless  the  defendant 
establishes  a  defense  or  a  defect  going  to  the  validity  of  the  security, 

(d)  after  it  is  shown  that  a  defense  or  defect  exists  the  plaintiff  has 
the  burden  of  establishing  that  he  or  some  person  under  whom  he 
claims  is  a  person  against  whom  the  defense  or  defect  is  ineffective, 

(1)  Certificated  securities  governed  by  this  article  are  negotiable 
instruments. 

(2)  Statements  (G.S.  25-8-408).  notices,  or  the  like,  sent  by  the 
issuer  of  uncertificated  securities  and  instructions  (G.S.  25-8-308)  are 
neither  negotiable  instruments  nor  certificated  securities. 

(3)  In  any  action  on  a  security: 

(a)  Unless  specifically  denied  in  the  pleadings,  each  signature 
on  a  certificated  security  in  a  necessary  indorsement,  on  an 
initial  transaction  statement  or  on  an  instruction,  is  admitted: 

(b)  If  the  effectiveness  of  a  signature  is  put  in  issue,  the  burden 
of  establishing  it  is  on  the  party  claiming  under  the 
signature,  but  the  signature  is  presumed  to  be  genuine  or 
authorized: 

(c)  If  signatures  on  a  certificated  security  are  admitted  or 
established,  production  of  the  security  entitles  a  holder  to 
recover  on  it  unless  the  defendant  establishes  a  defense  or  a 
defect  going  to  the  validity  of  the  security; 

(d)  If  signatures  on  an  initial  transaction  statement  are  admitted 
or  established,  the  facts  stated  in  the  statement  are  presumed 
to  be  true  as  of  the  time  of  its  issuance;  and 

(e)  After  it  is  shown  that  a  defense  or  defect  exists,  the  plaintiff 
has  the  burden  of  establishing  that  he  or  some  person  under 
whom  he  claims  is  a  person  against  whom  the  defense  or 
defect  is  ineffective  (G.S.  25-8-202). 

"^  25-8-106.  Applicability.  -     ..,^ 

The  validity  of  a  security  and  the  rights  and  duties  of  the  issuer  with 

respect  to  registration  of  transfer  are  governed  by  the  law  (including 

the  conflict  of  laws  rules)  of  the  jurisdiction  of  organization  of  the 

issuer. 

The  law  (including  the  conflict  of  laws  rules)  of  the  jurisdiction  of 

organization    of  the    issuer   governs    the   validity   of  a   security,    the 
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effectiveness  of  registration  by  the  issuer,  and  the  rights  and  duties  of 
the  issuer  with  respect  to: 

(a)  Registration  of  transfer  of  a  certificated  security; 

(b)  Registration     of     transfer,      pledge,      or     release     of     an 
uncertificated  security;  and 

(c)  Sending  of  statements  of  uncertificated  securities. 

"  §  25^8-107.  Seen ri lies  deliverable;  transferable:  action  for  price. 

(1)  Unless  otherwise  agreed  and  subject  to  any  applicable  law  or 
regulation  respecting  short  sales,  a  person  obligated  to  4eiivet  transfer 
securities  may  deliver  any  transfer  any  certificated  security  of  the 
specified  issue  in  bearer  form  or  registered  in  the  name  of  the 
transferee  or  indorsed  to  him  or  in  blank,  blank,  or  he  may  transfer 
an  equivalent  uncertificated  security  to  the  transferee  or  a  person 
designated  by  the  transferee. 

(2)  When  If  the  buyer  fails  to  pay  the  price  as  it  comes  due  under  a 
contract  of  sale  the  seller  may  recover  the  price  of 

(a)  of  Certificated  securities  accepted  by  the  buyer;  -awd 

(al)  Uncertificated  securities  that  have  been  transferred  to  the 
buyer  or  a  person  designated  by  the  buyer;  and 

(b)  of  Other  securities  if  efforts  at  their  resale  would  be  unduly 
burdensome  or  if  there  is  no  readily  available  market  for 
their  resale. 

"§    25-8-108.    Registration    of  pledge    and    release    of   uncertificated 
securities. 

A  security  interest  in  an  uncertificated  security  may  be  evidenced  by 
the  registration  of  pledge  to  the  secured  party  or  a  person  designated 
by  him.  There  may  be  no  more  than  one  registered  pledge  of  an 
uncertificated  security  at  any  time.  The  registered  owner  of  an 
uncertificated  security  is  the  person  in  whose  name  the  security  is 
registered,  even  if  the  security  is  subject  to  a  registered  pledge.  The 
rights  of  a  registered  pledgee  of  an  uncertificated  security  under  this 
article  are  terminated  by  the  registration  of  release. 

"PART  2.  - 

"Issue  --  Issuer. 
"§  25-8-201.  'Issuer.  ' 

(1)  With  respect  to  obligations  on  or  defenses  to  a  security  'issuer' 
includes  a  person  who 

(a)  Places  or  authorizes  the  placing  of  his  name  on  a  certificated 
security  (otherwise  than  as  authenticating  trustee,  registrar, 
transfer  agent  or  the  like)  to  evidence  that  it  represents  a 
share,  participation  or  other  interest  in  his  property  or  in  an 
enterprise  or  to  evidence  his  duty  to  perform  an  obligation 
.     evidenced  represented  by  the  certificated  security;  or 
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(al)  Create  shares,  participations,  or  other  interests  in  his 
property  or  in  an  enterprise  or  undertakes  obligations, 
which  shares,  participations,  interests  or  obligations  are 
certificated  securities. 

(b)  Directly  or  indirectly  creates  fiactional  interests  in  his 
rights  or  property  which  fractional  interests  are  evidenced 
represented  by  certificated  securities;  or 

(c)  Becomes  responsible  for  or  in  place  of  any  other  person 
described  as  an  issuer  in  this  section. 

(2)  With  respect  to  obligations  on  or  defenses  to  a  security  security, 
a  guarantor  is  an  issuer  to  the  extent  of  his  guaranty  whether  or  not 
his  obligation  is  noted  on  the  security,  a  certificated  security  or  on 
statements  of  uncertificated  securities  sent  pursuant  to  G.S.  25-8-402. 

(3)  With  respect  to  registration  of  transfer  transfer,  pledge,  or 
release  (part  4  of  this  article)  'issuer'  means  a  person  on  whose  behalf 
transfer  books  are  maintained. 

"§  25-8-202.  Issuer's  responsihilily  and  defenses;  notice  of  defect  or 
defense. 

(1)  Even  against  a  purchaser  for  value  and  without  notice,  the  terms 
of  a  security  include  those  stated  on  the  security  and  those  made  part 
of  the  security  by  reference  to  another  instrument, — indenture  or 
document  or  to  a  constitution,  statute,  ordinance,  rule,  regulation, 
order  or  the  like  to  the  extent  that  the  terms  so  referred  to  do  not 
conflict  with  the  stated  terms.  Such  a  reference  does  not  of  itself 
charge  a  purchaser  for  value  with  notice  of  a  defect  going  to  the 
validity  of  the  security  even  though  the  securit}^  expressly  states  that  a 
person  accepting  it  admits  such  notice. 

(2)(a) — A  securit}'  other  than — ofi€ — issued — by — a  government  or 
governmental  agency  or  unit  even  though  issued  with  a  defect  going  to 
its  validity  is  valid  in  the  hands  of  a  purchaser  for  value  and  without 
notice  of  the  particular  defect  unless  the  defect  involves  a  violation  of 
constitutional  provisions  in  which  case  the  security  is  valid  in  the 
hands  of  a  subsequent  purchaser  for  value  and  without  notice  of  the 
defect. 

(b)  The  rule  of  subparagraph  (a)  applies  to  an  issuer  which  is  a 
government  or  governmental  agency  or  unit  only  if  either  there  has 
been  substantial  compliance  with  the  legal  requirements  governing  the 
issue  or  the  issuer  has  received  a  substantial  consideration  for  the 
issue  as  a  whole  or  for  the  particular  security'  and  a  stated  purpose  of 
the  issue  is  one  for  which  the  issuer  has  power  to  borrow  money  or 
issue  the  security. 

(3)  Except  as  otherwise  provided  in  the  case  of  certain  unauthorized 
signatures  on  issue  (G.S.  25-8-205).  lack  of  genuineness  of  a  security 
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is  a  complete  defense  even  against  a  purchaser  for  value  and  without 
notice, 

('I)  All  other  defenses  of  the  issuer  including  nondelivery  and 
conditional  delivery  of  the  security  are  ineffective  against  a  purchaser 
for  value  who  has  taken  without  notice  of  the  particular  defense. 

(5)  Nothing  in  this  section  shall  be  construed  to  affect  the  right  of  a 
par^y  to  a  "when>  as  and  if  issued"  or  a  "when  distributed"  contract  to 
cancel  the  contract  in  the  event  of  a  material  change  in  the  character 
of  the  securit)f  which  is  the  subject  of  the  contract  or  in  the  plan  or 
arrangement  pursuant  to  which  such  security  is  to  be  issued  or 
distributed. 

(1)  Even  against  a  purchaser  for  value  and  without  notice  the  terms 
of  a  security  include: 

(a)      If  the  security  is  certificated,  those  stated  on  the  security; 

Jb)  If  the  security  is  uncertificated,  those  contained  in  the 
'  initial  transaction  statement  sent  to  such  purchaser  or,  if 
his  interest  is  transferred  to  him  other  than  by  registration 
of  transfer,  pledge,  or  release,  the  initial  transaction 
statement  sent  to  the  registered  owner  or  registered 
pledgee;  and 

(c)  Those  made  part  of  the  security  by  reference,  on  the 
certificated  security  or  in  the  initial  transaction  statement, 
to  another  instrument,  indenture,  or  document  or  to  a 
constitution,  statute,  ordinance,  rule,  regulation,  order  or 
the  like,  to  the  extent  that  the  terms  referred  to  do  not 
conflict  with  the  terms  stated  on  the  certificated  security  or 
contained  in  the  statement.  A  reference  under  this 
paragraph  does  not  of  itself  charge  a  purchaser  for  value 
with  notice  of  a  defect  going  to  the  validity  of  the  security, 
even  though  the  certificated  security  or  statement  expressly 
states  that  a  person  accepting  it  admits  notice. 

(2)  A  certificated  security  in  the  hands  of  a  purchaser  for  value  or 
an  uncertificated  security  as  to  which  an  initial  transaction  statement 
has  been  sent  to  a  purchaser  for  value,  other  than  a  security  issued  by 
a  government  or  governmental  agency  or  unit,  even  though  issued 
with  a  defect  going  to  its  validity,  is  valid  with  respect  to  the  purchaser 
if  he  is  without  notice  of  the  particular  defect  unless  the  defect 
involves  a  violation  of  constitutional  provisions,  in  which  case  the 
security  is  valid  with  respect  to  a  subsequent  purchaser  for  value  and 
without  notice  of  the  defect.  This  subsection  applies  to  an  issuer  that 
is  a  government  or  governmental  agency  or  unit  only  if  either  there 
has  been  substantial  compliance  with  the  legal  requirements  governing 
the  issue  or  the  issuer  has  received  a  substantial  consideration  for  the 
issue  as  a  whole  or  for  the  particular  security  and  a  stated  purpose  of 
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the  issue  is  one  for  which  the  issuer  has  power  to  borrow  money  or 
issue  the  security. 

(3)  Except  as  provided  in  the  case  of  certain  unauthorized 
signatures  (G.S.  25-8-205)  lack  of  genuineness  of  a  certificated 
security  or  an  initial  transaction  statement  is  a  complete  defense,  even 
against  a  purchaser  for  value  and  without  notice. 

(4)  All  other  defenses  of  the  issuer  of  a  certificated  or 
uncertificated  security,  including  nondelivery  and  conditional  delivery 
of  a  certificated  security,  are  ineffective  against  a  purchaser  for  value 
who  has  taken  without  notice  of  the  particular  defense. 

(5)  Nothing  in  this  section  shall  be  construed  to  affect  the  right  of 
a  party  to  a  'when,  as  and  if  issued"  or  a  'when  distributed'  contract 
to  cancel  the  contract  in  the  event  of  a  material  change  in  the 
character  of  the  security  that  is  the  subject  of  the  contract  or  in  the 
plan  or  arrangement  pursuant  to  which  the  security  is  to  be  issued  or 
distributed. 

"  §  25-8-203.    Staleness  as  notice  of  defects  or  defenses, 

(1)  After  an  act  or  event  which  creates  a  right  to  immediate 
performance  of  the  principal  obligation  evidenced  by  the  represented 
by  a  certificated  security  or  which  sets  a  date  on  or  after  which  the 
security  is  to  be  presented  or  surrendered  for  redemption  or  exchange, 
a  purchaser  is  charged  with  notice  of  any  defect  in  its  issue  or  defense 
of  the  issuer  jf 

(a)  if  The  act  or  event  is  one  requiring  the  payment  of  money 
or  the  delivery  of  securities  or  both  money,  the  delivery  of 
certificated  securities,  the  registration  of  transfer  of 
uncertificated  securities,  or  any  of  these  on  presentation  or 
surrender  of  the  security  certificated  security,  and  such  the 
funds  or  securities  are  available  on  the  date  set  for  payment 
or  exchange  and  he  takes  the  security  more  than  one  year 
after  that  date;  and 

(b)  if  The  act  or  event  is  not  covered  by  paragraph  (a)  and  he 
takes  the  security  more  than  two  years  after  the  date  set  for 
surrender  or  presentation  or  the  date  on  which  such 
performance  became  due. 

(2)  A  call  which  has  been  revoked  is  not  within  subsection  (1). 
"  §  25-8-204.  Effect  of  issuer 's  restrictions  on  transfer. 

Unless  noted  conspicuously  on  the  securit}^  a  restriction  on  transfer 
imposed  by  the  issuer  even  though  otherwise  lawful  is  ineffective 
except  against  a  person  with  actual  knowledge  of  it. 

A  restriction  on  transfer  of  a  security  imposed  by  the  issuer,  even  if 
otherwise  lawful,  is  ineffective  against  any  person  without  actual 
knowledge  of  it  unless: 
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(a)  The  security  is  certificated  and  the  restriction  is  noted 
conspicuously  thereon;  or 

(b)  The  security  is  uncertificated  and  a  notation  of  the 
restriction  is  contained  in  the  initial  transaction  statement 
sent  to  the  person  or,  if  his  interest  is  transferred  to  him 
other  than  by  registration  of  transfer,  pledge,  or  release, 
the  initial  transaction  statement  sent  to  the  registered  owner 
or  the  registered  pledgee. 

"§  25-8-205.  Effect  of  unauihonzcd  sij^naiure  on  issue,  Effect  of 
unauthorized  signature  on  certificated  security  or  initial  transaction 
statement. 

An  unauthorized  signature  placed  on  a  securit)^  prior  to  or  in  the 
course  of  issue  is  ineffective  except  that  the  signature  is  effective  in 
favor  of  a  purchaser  for  value  and  without  notice  of  the  lack  of 
authorit)^  if  the  signing  has  been  done  by 

(a)  an  authenticating  trustee,  registrar,  transfer  agent  or  other 
person  entrusted  by  the  issuer  with  the  signing  of  the  security  or  of 
similar  securities  or  their  immediate  preparation  for  signing;  or 

(b)  an  employee  of  the  issuer  or  of  any  of  the  foregoing  entrusted 
with  responsible  handling  of  the  securit)'. 

An  unauthorized  signature  placed  on  a  certificated  security  prior  to 
or  in  the  course  of  issue  or  placed  on  an  initial  transaction  statement 
is  ineffective,  but  the  signature  is  effective  in  favor  of  a  purchaser  for 
value  of  the  certificated  security  or  a  purchaser  for  value  of  an 
uncertificated  security  to  whom  the  initial  transaction  statement  has 
been  sent,  if  the  purchaser  is  without  notice  of  the  lack  of  authority 
and  the  signing  has  been  done  by: 

(a)  An  authenticating  trustee,  registrar,  transfer  agent,  or  other 
person  entrusted  by  the  issuer  with  the  signing  of  the 
security,  of  similar  securities,  or  of  initial  transaction 
statements  or  the  immediate  preparation  for  signing  of  any 
of  them;  or 

(b)  An  employee  of  the  issuer,  or  of  any  of  the  foregoing, 
entrusted  with  responsible  handling  of  the  security  or  initial 
transaction  statement. 

"  §  25-8-206.  Completion  or  allcration  of  instrument,  Completion  or 
alteration  of  certificated  security  or  initial  transaction  statement. 

Where  a  securit)^  contains  the  signatures  necessary  to  its  issue  or 
transfer  but  is  incomplete  in  any  other  respect 

4a) — any  person — may  complete — it  by  filling — m — the  blanks — as 
authorized;  and 

(b)  even  though  the  blanks  are  incorrectly  filled  in.  the  securit^,f  as 
completed  is  enforceable  by  a  purchaser  who  took  it  for  value  and 
without  notice  of  such  incorrectness. 
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(2)  A  complete  security  which  has  been  improperly  altered  even 
though  fraudulently  remains  enforceable  but  only  according  to  its 
original  terms. 

(1)  If  a  certificated  security  contains  the  signatures  necessary  to  its 
issue  or  transfer  but  is  incomplete  in  any  other  respect: 

(a)  Any  person  may  complete  it  by  Filling  in  the  blanks  as 
authorized:  and 

(b)  Even  though  the  blanks  are  incorrectly  filled  in,  the 
security  as  completed  is  enforceable  by  a  purchaser  who 
took  it  for  value  and  without  notice  of  the  incorrectness. 

(2)  A  complete  certificated  security  that  has  been  improperly 
altered,  even  though  fraudulently,  remains  enforceable,  but  only 
according  to  its  original  terms. 

(3)  If  an  initial  transaction  statement  contains  the  signatures 
necessary  to  its  validity,  but  is  incomplete  in  any  other  respect: 

(a)  Any  person  may  complete  it  by  filling  in  the  blanks  as 
authorized;  and 

(b)  Even  though  the  blanks  are  incorrectly  filled  in,  the 
statement  as  completed  is  effective  in  favor  of  the  person  to 
whom  it  is  sent  if  he  purchased  the  security  referred  to 
therein  for  value  and  without  notice  of  the  incorrectness. 

(4)  A  complete  initial  transaction  statement  that  has  been 
improperly  altered,  even  though  fraudulently,  is  effective  in  favor  of  a 
purchaser  to  whom  it  has  been  sent,  but  only  according  to  its  original 
terms. 

"  §  25-8-207.  Rights  of  issuer  with  respect  lo  registered  owners.  Rights 
arid  duties  of  issuer  with  respect  to  registered  owners  and  registered 
pledgees. 

(1)  Prior  to  due  presentment  for  registration  of  transfer  of  a  security 
4fl — registered  form — the  issuer  or  indenture  trustee  may  treat  the 
registered  owner  as  the  person  exclusively  entitled  to  vote,  to  receive 
notifications  and  otherwise  to  exercise  all  the  rights  and  powers  of  an 
owner. 

(2)  Nothing  in  this  article  shall  be  construed  to  affect  the  liability  of 
the  registered  owner  of  a  security  for  calls,  assessments  or  the  like. 

(1)  Prior  to  due  presentment  for  registration  of  transfer  of  a 
certificated  security  in  registered  form,  the  issuer  or  indenture  trustee 
may  treat  the  registered  owner  as  the  person  exclusively  entitled  to 
vote,  to  receive  notifications,  and  otherwise  to  exercise  all  the  rights 
and  powers  of  an  owner. 

(2)  Subject  to  the  provisions  of  subsections  (3).  (4).  and  (6)  of  this 
section,  the  issuer  or  indenture  trustee  may  treat  the  registered  owner 
of  an  uncertificated  security  as  the  person  exclusively  entitled  to  vote. 
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to  receive  notifications,  and  otherwise  to  exercise  all  the  rights  and 
powers  of  an  owner. 

(3)  The  registered  owner  of  an  uncertificated  security  that  is 
subject  to  a  registered  pledge  is  not  entitled  to  registration  of  transfer 
prior  to  the  due  presentment  to  the  issuer  of  a  release  instruction. 
The  exercise  of  conversion  rights  with  respect  to  a  convertible 
uncertificated  security  is  a  transfer  within  the  meaning  of  this  section. 

(4)  Upon  due  presentment  of  a  transfer  instruction  from  the 
registered  pledgee  of  an  uncertificated  security,  the  issuer  shall: 

(a)  Register  the  transfer  of  the  security  to  the  new  owner  free 
of  pledge,   if  the  instruction  specifies  a  new  owner  (who 

,  ,,  may   be   the   registered   pledgee)   and   does    not   specify   a 

pledgee; 

(b)  Register  the  transfer  of  the  security  to  the  new  owner 
subject  to  the  interest  of  the  existing  pledgee,  if  the 
instruction  specifies  a  new  owner  and  the  existing  pledgee; 
or 

(c)  Register  the  release  of  the  security  from  the  existing  pledge 
and  register  the  pledge  of  the  security  to  the  other  pledgee, 
if  the  instruction  specifies  the  existing  owner  and  another 
pledgee. 

(5)  Continuity  of  perfection  of  a  security  interest  is  not  broken  by 
registration  of  transfer  under  subsection  (4)(b)  or  by  registration  of 
release  and  pledge  under  subsection  (4)(c).  if  the  security  interest  is 
assigned. 

(6)  If  an  uncertificated  security  is  subject  to  a  registered  pledge: 

(a)  Any  uncertificated  securities  issued  in  exchange  for  or 
distributed  with  respect  to  the  pledged  security  shall  be 
registered  subject  to  the  pledge; 

(b)  Any  certificated  securities  issued  in  exchange  for  or 
distributed  with  respect  to  the  pledged  security  shall  be 
delivered  to  the  registered  pledgee;  and 

(c)  Any  money  paid  in  exchange  for  or  in  redemption  of  part 
or  all  of  the  security  shall  be  paid  to  the  registered  pledgee. 

(7)  Nothing  in  this  article  shall  be  construed  to  affect  the  liability 
of  the  registered  owner  of  a  security'  for  calls,  assessments,  or  the 
like. 

"  §  25-8-208.  Effect  of  signature  of  autheniicaling  trustee,  registrar  or 
transfer  agent. 

(1)  A  person  placing  his  signature  upon  a  security  as  authenticating 
trustee^  registrar,  transfer  agent  or  the  like  warrants  to  a  purchaser  for 
value  without  notice  of  the  particular  defect  that 

(a)  the  security'  is  genuine;  and 


1527 


CHAPTER  588  Session  Laws  -  1989 

(b)  his  own  participation  in  the  issue  of  the  securit^f  is  within  his 
capacity  and  within  the  scope  of  the  authorization  received  by  him 
from  the  issuer;  and 

(1)  A  person  placing  his  signature  upon  a  certificated  security  or 
an  initial  transaction  statement  as  authenticating  trustee,  registrar, 
transfer  agent,  or  the  like,  warrants  to  a  purchaser  for  value  of  the 
certificated  security  or  a  purchaser  for  value  of  an  uncertificated 
security  to  whom  the  initial  transaction  statement  has  been  sent,  if  the 
purchaser  is  without  notice  of  the  particular  defect,  that: 

(a)  The  certificated  security  or  initial  transaction  statement  is 
genuine; 

(b)  His  own  participation  in  the  issue  or  registration  of  the 
transfer,  pledge,  or  release  of  the  security  is  within  his 
capacity  and  within  the  scope  of  the  authority  received  by 
him  from  the  issuer;  and 

(c)  He  has  reasonable  grounds  to  believe  that  the  security  is  in 
the  form  and  within  the  amount  the  issuer  is  authorized  to 
issue. 

(2)  Unless  otherwise  agreed,  a  person  by  so  placing  his  signature 
does  not  assume  responsibility  for  the  validity  of  the  security  in  other 
respects . 

"PART  3. 

"Transfer. 
"  §  25-8-301 .  Rights  acquired  by  purchaser;  purchaser,   "adverse  claim"; 
title  acquired  by  bona  fide  purchaser, 

(1)  Upon  delivery  of  a  securit}^  the  purchaser  acquires  the  rights  in 
the  security  which  his  transferor  had  or  had  actual  authority  to  convey 
except  that  a  purchaser  who  has  himself  been  a  party  to  any  fraud  or 
illegalit}^  affecting  the  security  or  who  as  a  prior  holder  had  notice  of 
an  adverse  claim  cannot  improve  his  position  by  taking  from  a  later 
bona  fide  purchaser,  "Adverse  claim"  includes  a  claim  that  a  transfer 
was  or  would  be  wrongful  or  that  a  particular  adverse  person  is  the 
owner  of  or  has  an  interest  in  the  security, 

(2)  A  bona  fide  purchaser  in  addition  to  acquiring  the  rights  of  a 
purchaser  also  acquires  the  securit}^  free  of  any  adverse  claim. 

(3)  A  purchaser  of  a  limited  interest  acquires  rights  only  to  the 
extent  of  the  interest  purchased. 

(1)  Upon  transfer  of  a  security  to  a  purchaser  (G.S.  25-8-313).  the 
purchaser  acquires  the  rights  in  the  security  which  his  transferor  had 
or  had  actual  authority  to  convey  unless  the  purchaser's  rights  are 
limited  by  G.S.  25-8-302(4). 

(2)  A  transferee  of  a  limited  interest  acquires  rights  only  to  the 
extent  of  the  interest  transferred.    Tiie  creation  or  release  of  a  security 
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interest   in   a   security    is    the   transfer   of  a   limited    interest   in   that 

security. 

"  §  25-8-302.    "Bono  fide  purchaser.  "    'Bona  fide  purchaser';    'adverse 

claim '  title  acquired  by  bona  fide  purchaser. 

A  "bona  fide  purchaser"  is  a  purchaser  for  value  in  good  faith  and 
without  notice  of  any  adverse  claim  who  takes  delivery  of  a  securit^f  in 
bearer  form  or  of  one  in  registered  form  issued  to  him  or  indorsed  to 
him  or  in  blank. 

(1)  A  'bona  fide  purchaser"  is  a  purchaser  for  value  in  good  faith 
and  without  notice  of  any  adverse  claim: 

(a)  Who  takes  delivery  of  a  certificated  security  in  bearer  form 
or  in  registered  form,  issued  or  indorsed  to  him  or  in 
blank: 

(b)  To  whom  the  transfer,  pledge,  or  release  of  an 
uncertificated  security  is  registered  on  the  books  of  the 
issuer;  or 

(c)  To  whom  a  security  is  transferred  under  the  provisions  of 
~      paragraph  (c).  (d)(i).  or  (g)  of  G.S.  25-8-313(1). 

(2)  'Adverse  claim'  includes  a  claim  that  a  transfer  was  or  would 
be  wrongful  or  that  a  particular  adverse  person  is  the  owner  of  or  has 
an  interest  in  the  security. 

(3)  A  bona  fide  purchaser  in  addition  to  acquiring  the  rights  of  a 
purchaser  (G.S.  25-8-301).  also  acquires  his  interest  in  the  security 
free  of  any  adverse  claim. 

(4)  Notwithstanding  G.S.  25-8-301  the  transferee  of  a  particular 
certificated  security  who  has  been  a  party  to  any  fraud  or  illegality 
affecting  the  security,  or  who  as  a  prior  holder  of  that  certificated 
security  had  notice  of  an  adverse  claim,  cannot  improve  his  position 
by  taking  from  a  bona  fide  purchaser. 

"§  25-8-303.  'Broker'. 

'Broker'  means  a  person  engaged  for  all  or  part  of  his  time  in  the 
business  of  buying  and  selling  securities,  who  in  the  transaction 
concerned  acts  for.  or  buys  a  security  from  or  sells  a  security  to  a 
customer.  Nothing  in  this  article  determines  the  capacity  in  which  a 
person  acts  for  purposes  of  any  other  statute  or  rule  to  which  such 
person  is  subject. 
"  §  25-8-304.  Notice  to  purchaser  of  adverse  claims. 

(1)  A  purchaser  (including  a  broker  for  the  seller  or  buyer  but 
excluding  an  intermediary  bank)  of  a  certificated  security  is  charged 
with  notice  of  adverse  claims  if 

(a)  The  security  whether  in  bearer  or  registered  form  has  been 
indorsed  'for  collection"  or  'for  surrender"  or  for  some 
other  purpose  not  involving  transfer;  or 
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(b)      The    security    is    in    bearer    form    and    has    on    it    an 

unambiguous  statement  that  it  is  the  property  of  a  person 

other  than  the  transferor.  The  mere  writing  of  a  name  on  a 

security  is  not  such  a  statement. 

(2)  The  fact  that  the  purchaser  (including  a  broker  for  the  seller  or 

buyer)  has  notice  that  the  security/  is  held  for  a  third  person  or  is 

registered  in  the  name  of  or  indorsed  by  a  fiduciary  does  not  create  a 

duty  of  inquiry  into  the  rightfulness  of  the  transfer  or  constitute  notice 

of — adverse — claims. — !£, — however. — the — purchaser — (excluding — an 

intermediary  bank)  has  knowledge  that  the  proceeds  are  being  used  or 

that  the  transaction   is  for  the  individual  benefit  of  the  fiduciary  or 

otherwise  in  breach  of  dut}f.  the  purchaser  is  charged  with  notice  of 

adverse  claims. 

(2)  A  purchaser  (including  a  broker  for  the  seller  or  buyer,  but 
excluding  an  intermediary  bank)  to  whom  the  transfer,  pledge,  or 
release  of  an  uncertificated  security  is  registered  is  charged  with  notice 
of  adverse  claims  as  to  which  the  issuer  has  a  duty  under  G.S. 
25-8-403(4)  at  the  time  of  registration  and  which  are  noted  in  the 
initial  transaction  statement  sent  to  the  purchaser  or,  if  his  interest  is 
transferred  to  him  other  than  by  registration  of  transfer,  pledge,  or 
release,  the  initial  transaction  statement  sent  to  the  registered  owner  or 
the  registered  pledgee. 

(3)  The  fact  that  the  purchaser  (including  a  broker  for  the  seller  or 
buyer)  of  a  certificated  or  uncertificated  security  has  notice  that  the 
security  is  held  for  a  third  person  or  is  registered  in  the  name  of  or 
indorsed  by  a  fiduciary  does  not  create  a  duty  of  inquiry  into  the 
rightfulness  of  the  transfer  or  constitute  constructive  notice  of  adverse 
claims.  However,  if  the  purchaser  (excluding  an  intermediary  bank) 
has  knowledge  that  the  proceeds  are  being  used  or  that  the  transaction 
is  for  the  individual  benefit  of  the  fiduciary  or  otherwise  in  breach  of 
duty,  the  purchaser  is  charged  with  notice  of  adverse  claims. 

"  §  25-8-305.  Slaleness  as  notice  of  adverse  claims. 

An  act  or  event  which  creates  a  right  to  immediate  performance  of 
the  principal  obligation  evidenced  by  the  represented  by  a  certificated 
security  or  which  sets  a  date  on  or  after  which  -the-  a  certificated 
security  is  to  be  presented  or  surrendered  for  redemption  or  exchange 
does  not  of  itself  constitute  any  notice  of  adverse  claims  except  in  the 
case  of  a  purchase,  transfer: 

(a)  After  one  year  from  any  date  set  for  such  presentment  or 
surrender  for  redemption  or  exchange;  or 

(b)  After  six  months  from  any  date  set  for  payment  of  money 
against  presentation  or  surrender  of  the  security  if  funds 
are  available  for  payment  on  that  date.  •         , 
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"§    25-8-306.     Worrantics    on    prcscnimcnl    and    iran&fer,     transfer    of 
certificated  securities;  warranties  of  orif^inalors  of  instructions. 

(1)  A  person  who  presents  a  certificated  security  for  registration  of 
transfer  or  for  payment  or  exchange  warrants  to  the  issuer  that  he  is 
entitled  to  the  registration,  payment  or  exchange.  But  a  purchaser  for 
value  without  notice  of  adverse  claims  who  receives  a  new.  reissued  or 
re-registered  certificated  security  on  registration  of  transfer  or  receives 
an  initial  transaction  statement  confirming  the  registration  of  transfer 
of  an  equivalent  uncertificated  security  to  him  warrants  only  that  he 
has  no  iuiowledge  of  any  unauthorized  signature  (G.S.  25-8-311)  in  a 
necessary  indorsement. 

(2)  A  person  by  transferring  a  certificated  security  to  a  purchaser 
for  value  warrants  only  that 

(a)  His  transfer  is  effective  and  rightful:  -and 

(b)  The    security    is    genuine    and    has    not    been    materially 
altered;  and 

(c)  He  knows  no  fact  which  might  impair  the  validity  of  the 
security. 

(3)  Where  a  If  a  certificated  security  is  delivered  by  an  intermediary 
known  to  be  entrusted  with  delivery  of  the  security  on  behalf  of 
another  or  with  collection  of  a  draft  or  other  claim  against  such 
delivery,  the  intermediary  by  such  delivery  warrants  only  his  own 
good  faith  and  authority  even  though  he  has  purchased  or  made 
advances  against  the  claim  to  be  collected  against  the  delivery. 

(4)  A  pledgee  or  other  holder  for  security  who  redelivers  -tbe-  a 
certificated  security  received,  or  after  payment  and  on  order  of  the 
debtor  delivers  that  security  to  a  third  person  makes  only  the 
warranties  of  an  intermediary  under  subsection  (3). 

(5)  A  broker  gives  to  his  customer  and  to  the  issuer  and  a 
purchaser  the  warranties  provided  in  this  section  and  has  the  rights 
and  privileges  of  a  purchaser  under  this  section,  The  warranties  of 
and  in  favor  of  the  broker  acting  as  an  agent  are  in  addition  to 
applicable  warranties  given  by  and  in  favor  of  his  customer. 

(5)  A  person  who  originates  an  instruction  warrants  to  the  issuer 
that: 

(a)  He  is  an  appropriate  person  to  originate  the  instruction; 
and 

(b)  At  the  time  the  instruction  is  presented  to  the  issuer  he  will 
be  entitled  to  the  registration  of  transfer,  pledge,  or  release. 

(6)  A  person  who  originates  an  instruction  warrants  to  any  person 
specially  guaranteeing  his  signature  (G.S.  25-8-312(3))  that: 

(a)  He  is  an   appropriate  person   to  originate  the  instruction; 
and 

(b)  At  the  time  the  instruction  is  presented  to  the  issuer: 
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0)  He  will  be  entitled  to  the  registration  of  transfer, 
pledge,  or  release:  and 

(ii)  The  transfer,  pledge,  or  release  requested  in  the 
instruction  will  be  registered  by  the  issuer  free  from 
all  liens,  security  interests,  restrictions,  and  claims 
other  than  those  specified  in  the  instruction. 

(7)  A  person  who  originates  an  instruction  warrants  to  a  purchaser 
for  value  and  to  any  person  guaranteeing  the  instruction  (G.S. 
25-8-312(6))  that: 

(a)  He  is  an  appropriate  person  to  originate  the  instruction: 

(b)  The  uncertificated  security  referred  to  therein  is  valid:  and 

(c)  At  the  time  the  instruction  is  presented  to  the  issuer: 

(i)  The  transferor  will  be  entitled  to  the  registration  of 
transfer,  pledge,  or  release: 

(ii)  The  transfer,  pledge,  or  release  requested  in  the 
instruction  will  be  registered  by  the  issuer  free  from 
all  liens,  security  interests,  restrictions,  and  claims 
other  than  those  specified  in  the  instruction;  and 

(iii)  The  requested  transfer,  pledge,  or  release  will  be 
rightful. 

(8)  If  a  secured  party  is  the  registered  pledgee  or  the  registered 
owner  of  an  uncertificated  security,  a  person  who  originates  an 
instruction  of  release  or  transfer  to  the  debtor,  or.  after  payment  and 
on  order  of  the  debtor,  a  transfer  instruction  to  a  third  person, 
warrants  to  the  debtor  or  the  the  third  person  only  that  he  is  an 
appropriate  person  to  originate  the  instruction  and,  at  the  time  the 
instruction  is  presented  to  the  insurer,  the  transferor  will  be  entitled  to 
the  registration  of  release  or  transfer.  If  a  transfer  instruction  to  a 
third  person  who  is  a  purchaser  for  value  is  originated  on  order  of  the 
debtor,  the  debtor  makes  to  the  purchaser  the  warranties  of  paragraphs 
(b),  (c)(ii)  and  (c)(iii)  of  subsection  (7). 

(9)  A  person  who  transfers  an  uncertificated  security  to  a 
purchaser  for  value  and  does  not  originate  an  instruction  in  connection 
with  the  transfer  warrants  only  that: 

(a)  His  transfer  is  effective  and  rightful:  and  :  ■    ; 

(b)  The  uncertificated  security  is  valid. 

(10)  A  broker  gives  to  his  customer  and  to  the  issuer  and  a 
purchaser  the  applicable  warranties  provided  in  this  section  and  has 
the  rights  and  privileges  of  a  purchaser  under  this  section.  The 
warranties  of  and  in  favor  of  the  broker,  acting  as  an  agent,  are  in 
addition  to  applicable  warranties  given  by  and  in  favor  of  his 
customer. 

"  §   25-8-307.    Effect  of  delivery   wiihout   indorsenieiil:   /v^^'///   lo  compel 
indorsement. 
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Where  a  If  a  certificated  security  in  registered  form  has  been 
delivered  to  a  purchaser  without  a  necessary  indorsement  he  may 
become  a  bona  fide  purchaser  only  as  of  the  time  the  indorsement  is 
supplied,  but  against  the  transferor  the  transfer  is  complete  upon 
delivery  and  the  purchaser  has  a  specifically  enforceable  right  to  have 
any  necessary  indorsement  supplied. 

"§  25-8-308.  Indorsemenlf  how  made;  special  indorsement;  indorscr  not 
a  guarantor;  pariial  assi^nmenl,  Indorsements;  instructions. 

(1)  An  indorsement  of  a  security  in  registered  form  is  made  when 
an  appropriate  person  signs  on  it  or  on  a  separate  document  an 
assignment  or  transfer  of  the  security  or  a  power  to  assign  or  transfer 
it  or  when  the  signature  of  such  person  is  written  without  more  upon 
the  back  of  the  security. 

(2)  An  indorsement  may  be  in  blank  or  special.  An  indorsement  in 
blank — includes — aw — indorsement  to — bearer, — A  special — indorsement 
specifies  the  person  to  whom  the  securit)'  is  to  be  transferred,  or  who 
has  power  to  transfer  it.  A  holder  may  convert  a  blank  indorsement 
into  a  special  indorsement. 

(3)  "An  appropriate  person"  in  subsection  (1)  means 

(a)  the  person  specified  by  the  security'  or  by  special  indorsement  to 
be  entitled  to  the  security:  or 

(b)  where  the  person  so  specified  is  described  as  a  fiduciary  but  is 
no  longer  serving  in  the  described  capacity.  - — either  that  person  or 
his  successor;  or 

(c)  where  the  security  or  indorsement  so  specifies  more  than  one 
person  as  fiduciaries  and  one  or  more  are  no  longer  serving  in  the 
described  capacity,  ■■  the  remaining  fiduciary  or  fiduciaries i  whether 
or  not  a  successor  has  been  appointed  or  qualified;  or 

(d)  where  the  person  so  specified  is  an  individual  and  is  without 
capacity  to  act  by  virtue  of  death,  incompetence,  infancy  or  otherwise, 
"  his  executor,  administrator,  guardian  or  like  fiduciary:  or 

(e)  where  the  security  or  indorsement  so  specifies  more  than  one 
person  as  tenants  by  the  entirety  or  with  right  of  survivorship  and  by 
reason  of  death  all  cannot  sign.  —  the  survivor  or  survivors:  or 

•(f) — a — person — having — power — to — sign — under — applicable — law — of 
controlling  instrument;  or 

(g)  to  the  extent  that  any  of  the  foregoing  persons  may  act  through 
an  agent.  ■■  his  authorized  agent. 

■(4) — Unless — otherwise — agreed — tb€ — indorser — by — hi* — indorsement 
assumes  no  obligation  that  the  security  will  be  honored  by  the  issuer. 

(5)  An  indorsement  purporting  to  be  only  of  part  of  a  security 
representing  units  intended  by  the  issuer  to  be  separately  transferable 
is  effective  to  the  extent  of  the  indorsement. 
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(6)  Whether  the  person  signing  is  appropriate  is  determined  as  of 
the  date  of  signing  and  an  indorsement  by  such  a  person  does  not 
become  unauthorized  for  the  purposes  of  this  article  by  virtue  of  any 
subsequent  change  of  circumstances. 

(7)  Failure  of  a  fiduciary  to  comply  with  a  controlling  instrument  or 
■with — tbe — l*w — of — the — state — having — jurisdiction — of — the — fiduciary 
relationship,  including  any  law  requiring  the  fiduciary  to  obtain  court 
approval  of  the  transfer,  does  not  render  his  indorsement  unauthorized 
for  the  purposes  of  this  article. 

(1)  An  indorsement  of  a  certificated  security  in  registered  form  is 
made  when  an  appropriate  person  signs  on  it  or  on  a  separate 
document  an  assignment  or  transfer  of  the  security  or  a  power  to 
assign  or  transfer  it  or  his  signature  is  written  without  more  upon  the 
back  of  the  security. 

(2)  An  indorsement  may  be  in  blank  or  special.  An  indorsement 
in  blank  includes  an  indorsement  to  bearer.  A  special  indorsement 
specifies  to  whom  the  security  is  to  be  transferred,  or  who  has  power 
to  transfer  it.  A  holder  may  convert  a  blank  indorsement  into  a 
special  indorsement. 

(3)  An  indorsement  purporting  to  be  only  of  part  of  a  certificated 
security  representing  units  intended  by  the  issuer  to  be  separately 
transferable  is  effective  to  the  extent  of  the  indorsement. 

(4)  An  instruction'  is  an  order  to  the  Issuer  of  an  uncertificated 
security  requesting  that  the  transfer,  pledge,  or  release  from  pledge  of 
the  uncertificated  security  specified  therein  be  registered. 

(5)  An  instruction  originated  by  an  appropriate  person  is: 

(a)  A  writing  signed  by  an  appropriate  person;  or  *■    ■'■■■ 

(b)  A  communication  to  the  issuer  in  any  form  agreed  upon  in 
a  writing  signed  by  the  issuer  and  an  appropriate  person. 

If  an  instruction  has  been  originated  by  an  appropriate  person  but  is 
incomplete  in  any  other  respect,  any  person  may  complete  it  as 
authorized  and  the  issuer  may  rely  on  it  as  completed  even  though  it 
has  been  completed  incorrectly. 

(6)  'An  appropriate  person'  in  subsection  (1)  means  the  person 
specified  by  the  certificated  security  or  by  special  indorsement  to  be 
entitled  to  the  security. 

(7) 'An  appropriate  person"  in  subsection  (5)  means: 

(a)  For  an  instruction  to  transfer  or  pledge  an  uncertificated 
security  which  is  then  not  subject  to  a  registered  pledge, 
the  registered  owner:  or 

(b)  For  an  instruction  to  transfer  or  release  an  uncertificated 
security  which  is  then  subject  to  a  registered  pledge,  the 
registering  pledgee. 
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(8)  In  addition  to  the  persons  designated  in  subsections  (6)  and  (7) 
of  this  section,  'an  appropriate  person'  in  subsections  (1)  and  (5)  of 
this  section  includes: 

(a)  If  the  person  designated  is  described  as  a  fiduciary  but  is 
no  longer  serving  in  the  described  capacity,  either  that 
person  or  his  successor; 

(b)  If  the  persons  designated  are  described  as  more  than  one 
person  as  Fiduciaries  and  one  or  more  are  no  longer 
serving  in  the  described  capacity,  the  remaining  fiduciary 
or  fiduciaries,  v^'hether  or  not  a  successor  has  been 
appointed  or  qualified; 

(c)  If  the  person  designated  is  an  individual  and  is  without 
capacity  to  act  by  virtue  of  death,  incompetence,  infancy,  or 
otherwise,  his  executor,  administrator,  guardian,  or  like 
fiduciary; 

(d)  If  the  persons  designated  are  described  as  more  than  one 
person  as  tenants  by  the  entirety  or  with  right  of 
survivorship  and  by  reason  of  death  all  cannot  sign,  the 
survivor  or  survivors; 

(e)  A  person  having  power  to  sign  under  applicable  law  or 
controlling  instrument;  and 

(f)  To  the  extent  that  the  person  designated  or  any  of  the 
foregoing  persons  may  act  through  an  agent,  his  authorized 
agent. 

(9)  Unless  otherwise  agreed,  the  indorser  of  a  certificated  security 
by  his  indorsement  or  the  originator  of  an  instruction  by  his 
origination  assume  no  obligation  that  the  security  will  be  honored  by 
the  issuer  but  only  the  obligations  provided  in  G.S.  25-8-306. 

(10)  Whether  the  person  signing  is  appropriate  is  determined  as  of 
the  date  of  signing  and  an  indorsement  made  by  or  an  instruction 
originated  by  him  does  not  become  unauthorized  for  the  purposes  of 
this  article  by  virtue  of  any  subsequent  change  of  circumstances. 

(11)  Failure  of  a  fiduciary  to  comply  with  a  controlling  instrument 
or  with  the  law  of  the  state  having  jurisdiction  of  the  fiduciary 
relationship,  including  any  law  requiring  the  fiduciary  to  obtain  court 
approval  of  the  transfer,  pledge,  or  release,  does  not  render  his 
indorsement  or  an  instruction  originated  by  him  unauthorized  for  the 
purposes  of  this  article. 

"  §  25-8-309.  Effect  of  indorscmeni  without  delivery. 

An  indorsement  of  a  certificated  security  whether  special  or  in  blank 
does  not  constitute  a  transfer  until  delivery  of  the  certificated  security 
on  which  it  appears  or  if  the  indorsement  is  on  a  separate  document 
until  delivery  of  both  the  document  and  the  security. 
"§  25-8-310.  Indorsement  ofseairiiv  in  bearer  fonn. 
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An  indorsement  of  a  ceitificated  security  in  bearer  form  may  give 
notice  of  adverse  claims  (G.S.  25-8-304)  but  does  not  otherwise  affect 
any  right  to  registration  the  holder  may  possess. 

"  §    25-8-3 1 1 .    Effect    of   unauihorized    indorsement,     indorsement    or 
instruction. 

Unless  the  owner  or  pledgee  has  ratified  an  unauthorized 
indorsement  or  instruction  or  is  otherwise  precluded  from  asserting  its 
ineffectiveness 

(a)  He  may  assert  its  ineffectiveness  against  the  issuer  or  any 
purchaser  other  than  a  purchaser  for  value  and  without 
notice  of  adverse  claims  who  has  in  good  faith  received  a 
new.  reissued  or  re-registered  certificated  security  on 
registration  of  transfer;  and  transfer  or  received  an  initial 
transaction  statement  confirming  the  registration  of 
transfer,  pledge,  or  release  of  an  equivalent  uncertificated 
security  to  him;  and 

(b)  An  issuer  who  registers  the  transfer  of  a  certificated 
security  upon  the  unauthorized  indorsement  or  who 
registers  the  transfer,  pledge,  or  release  of  an  uncertificated 
security  upon  the  unauthorized  instruction  is  subject  to 
liability  for  improper  registration  (G.S.  25-8-404). 

"§  25-8-312.     Effect  of  guaranteeing  signature  or  indorsement,  Effect  of 
guaranteeing  signature,  indorsement  or  instruction. 

(1)  Any  person  guaranteeing  a  signature  of  an  indorser  of  a  security 
warrants  that  at  the  time  of  signing  /      ^.i    •_ 

(a)  the  signature  was  genuine;  and 

(b)  the  signer  was  an  appropriate  person  to  indorse  (G.S.  25-8- 
308):  and 

(c)  the  signer  had  legal  capacit)^  to  sign.  •     ;        . 

But  the  guarantor  does  not  otherwise  warrant  the  rightfulness  of  the 
particular  transfer. 

(2)  Any  person  may  guarantee  an  indorsement  of  a  security  and  by 
so  doing  warrants  not  only  the  signature  (subsection  1)  but  also  the 
rightfulness  of  the  particular  transfer  in  all  respectSi  But  no  issuer 
may  require  a  guarantee  of  indorsement  as  a  condition  to  registration 
of  transfer. 

(3)  The  foregoing  warranties  are  made  to  any  person  taking  or 
dealing — wUh — the — security — m — reliance — on — the — guarantee — afi^ — th€ 
guarantor  is  liable  to  such  person  for  any  loss  resulting  from  breach 
of  the  warranties. 

(1)      Any   person    guaranteeing   a   signature   of  an    indorser   of  a 
certificated  security  warrants  that  at  the  time  of  signing: 
(a)      The  signature  was  genuine; 
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(b)  The  signer   was   an   appropriate   person   to   indorse   (G.S. 
25-8-308):  and 

(c)  The  signer  had  legal  capacity  to  sign. 

(2r~Anv  person  guaranteeing  a  signature  of  the  originator  of  an 
instruction  warrants  that  at  the  time  of  signing: 

(a)      The  signature  was  genuine: 

■(b)  The  signer  was  an  appropriate  person  to  originate  the 
instruction  (G.S.  25-8-308)  if  the  person  specified  in  the 
instruction  as  the  registered  owner  or  registered  pledgee  of 
the  uncertificated  security  was,  in  fact,  the  registered  owner 
or  registered  pledgee  of  the  security,  as  to  which  fact  the 
signature  guarantor  makes  no  warranty: 

(c)      The  signer  had  legal  capacity  to  sign:  and 

■(d)  The  taxpayer  identification  number,  if  any,  appearing  on 
the  instruction  as  that  of  the  registered  owner  or  registered 
pledgee  was  the  taxpayer  identification  number  of  the  signer 
or  of  the  owner  or  pledgee  for  whom  the  signer  was  acting. 

(3)  Any  person  specially  guaranteeing  the  signature  of  the 
originator  of  an  instruction  makes  not  only  the  warranties  of  a 
signature  guarantor  (subsection  (2)  but  also  warrants  that  at  the  time 
the  instruction  is  presented  to  the  issuer: 

(a)  The  person   specified   in   the   instruction   as  the  registered 
~~      owner  or  registered  pledgee  of  the  uncertificated  security 

will  be  the  registered  owner  or  registered  pledgee:  and 

(b)  The  transfer,  pledge,  or  release  of  the  uncertificated 
security  requested  in  the  instruction  will  be  registered  by 
the  issuer  free  from  all  liens,  security  interests, 
restrictions,  and  claims  other  than  those  specified  in  the 
instruction. 

(4)  The  guarantor  under  subsections  (1)  and  (2)  or  the  special 
guarantor  under  subsection  (3)  does  not  otherwise  warrant  the 
rightfulness  of  the  particular  transfer,  pledge,  or  release. 

(5)  Any  person  guaranteeing  an  indorsement  of  a  certificated 
security  makes  not  only  the  warranties  of  a  signature  guarantor  under 
subsection  (1)  but  also  warrants  the  rightfulness  of  the  particular 
transfer  in  all  respects. 

(6)  Any  person  guaranteeing  an  instruction  requesting  the  transfer, 
pledge,  or  release  of  an  uncertificated  security  makes  not  only  the 
warranties  of  a  special  signature  guarantor  under  subsection  (3)  but 
also  warrants  the  rightfulness  of  the  particular  transfer,  pledge,  or 
release  in  all  respects. 

(7)  No  issuer  may  require  a  special  guarantee  of  signature 
(subsection  (3)).   a  guarantee  of  indor.sement  (subsection   (5)).   or  a 


1537 


CHAPTER  588  Session  Laws  -  1989 

guarantee  of  instruction  (subsection  (6))  as  a  condition  to  registration 
of  transfer,  pledge,  or  release. 

(8)  The  foregoing  warranties  are  made  to  any  person  taking  or 
dealing  with  the  security  in  reliance  on  the  guarantee,  and  the 
guarantor  is  liable  to  the  person  for  any  loss  resulting  from  breach  of 
the  warranties. 

"§  25-8-3/3.  When  deliwfy  to  the  purchaser  occurs;  purchaser's  broker 
as  holder.  When  transfer  to  purchaser  occurs;  financial  intermediary  as 
bona  ft  de  purchaser;  financial  intermediary'. 

(1)  Delivery  to  a  purchaser  occurs  when 

(a)  he  or  a  person  designated  by  him  acquires  possession  of  a 
security:  or 

(b)  his  broker  acquires  possession  of  a  security  specially  indorsed  to 
or  issued  in  the  name  of  the  purchaser:  or 

(c)  his  broker  sends  him  confirmation  of  the  purchase  and  also  by 
book  entry  or  otherwise  identifies  a  specific  securit}^  in  the  broker's 
possession  as  belonging  to  the  purchaser;  or 

(d)  with  respect  to  an  identified  security  to  be  delivered  while  still  in 
the  possession  of  a  third  person  when  that  person  acknowledges  that 
he  holds  for  the  purchaser:  or 

(e)  appropriate  entries  on  the  books  of  a  clearing  corporation  are 
made  under  G.S.  25-8-320. 

(2)  The  purchaser  is  the  owner  of  a  security  held  for  him  by  his 
broker,  but  is  not  the  holder  except  as  specified  in  subparagraphs  (b). 
(c)  and  (e)  of  subsection  (I).  Where  a  security  is  part  of  a  fungible 
bulk  the  purchaser  is  the  owner  of  a  proportionate  property  interest  in 
the  fungible  bulk. 

(3)  Notice  of  an  adverse  claim  received  by  the  broker  or  by  the 
purchaser  after  the  broker  takes  delivery  as  a  holder  for  value  is  not 
effective  either  as  to  the  broker  or  as  to  the  purchaser.  However,  as 
between  the  broker  and  the  purchaser  the  purchaser  may  demand 
delivery  of  an  equivalent  securit^f  as  to  which  no  notice  of  an  adverse 
claim  has  been  received. 

(1)  Transfer  of  a  security  or  a  limited  interest  (including  a  security 
interest)  therein  to  a  purchaser  occurs  only: 

(a)  At  the  time  he  or  a  person  designated  by  him  acquires 
possession  of  a  certificated  security: 

(b)  At  the  time  the  transfer,  pledge,  or  release  of  an 
uncertificated  security  is  registered  to  him  or  a  person 
designated  by  him: 

(c)  At  the  time  his  financial  intermediary  acquires  possession 
of  a  certificated  security  specially  indorsed  to  or  issued  in 
the  name  of  the  purchaser:  j    „  i.  _        .:i.. 
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(d)  At  the  time  a  financial  intermediary,  not  a  clearing 
corporation,  sends  him  confirmation  of  the  purchase  and 
also  by  book  entry  or  otherwise  identifies  as  belonging  to 
the  purchaser: 

(i)  A  specific  certificated  security  in  the  financial 
intermediary's  possession; 

(ii)        A  quantity  of  securities  that  constitute  or  are  part  of 

a    fungible    bulk    of   certificated    securities    in    the  j 

financial       intermediary's       possession       or       of        J 
uncertificated  securities   registered   in  the  name  of 
the  financial  intermediary;  or 

(iii)  A  quantity  of  securities  that  constitute  or  are  part  of 
a  fungible  bulk  of  securities  shown  on  the  account 
of  the  financial  intermediary  on  the  books  of 
another  financial  intermediary. 

(e)  With  respect  to  an  identified  certificated  security  to  be 
delivered  while  still  in  the  possession  of  a  third  person,  not 
a  financial  intermediary,  at  the  time  that  person 
acknowledges  that  he  holds  for  the  purchaser; 

(f)  With  respect  to  a  specific  uncertificated  security  the  pledge 
or  transfer  of  which  has  been  registered  to  a  third  person, 
not  a  financial  intermediary,  at  the  time  that  person 
acknowledges  that  he  holds  for  the  purchaser; 

(g)  At  the  time  appropriate  entries  to  the  account  of  the 
purchaser  or  a  person  designated  by  him  on  the  books  of  a 
clearing  corporation  are  made  under  G.S.  25-8-320; 

(h)  With  respect  to  the  transfer  of  a  security  interest  where  the 
debtor  has  signed  a  security  agreement  containing  a 
description  of  the  security,  at  the  time  a  written 
notification,  which,  in  the  case  of  the  creation  of  the 
security  interest,  is  signed  by  the  debtor  (which  may  be  a 
copy  of  the  security  agreement)  or  which,  in  the  case  of  the 
release  or  assignment  of  the  security  interest  created 
pursuant  to  this  paragraph,  is  signed  by  the  secured  party, 
is  received  by: 
(i)         A    financial     intermediary    on    whose    books    the 

interest  of  the  transferor  in  the  security  appears; 
(ii)        A   third    person,    not   a   financial    intermediary,    in 

possession  of  the  security,  if  it  is  certificated; 
(iii)       A  third  person,  not  a  financial  intermediary,  who  is 

the    registered    owner    of    the    security,     if    it    is 

uncertificated  and  not  subject  to  a  registered  pledge; 

or 
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•  (iv)        A  third  person,  not  a  financial  intermediary,  who  is 

the    registered    pledgee    of   the    security,    if    it    is 
uncertificated  and  subject  to  a  registered  pledge. 
(i)       With  respect  to  the  transfer  of  a  security  interest  where  the 
transferor   has   signed   a   security  agreement  containing  a 
description  of  the  security,  at  the  time  new  value  is  given 
by  the  secured  party:  or 
(j)       With  respect  to  the  transfer  of  a  security  interest  where  the 
secured  party  is  a  financial  intermediary  and  the  security 
has  already  been  transferred  to  the  financial  intermediary 
under  paragraphs  (a),  (b).  (c),  (d),  or  (g),  at  the  time  the 
'  transfer    has    signed    a    security    agreement    containing    a 

'  description  of  the  security  and  value  is  given  by  the  secured 

party- 

(2)  The  purchaser  is  the  owner  of  a  security  held  for  him  by  a 
financial  intermediary,  but  cannot  be  a  bona  fide  purchaser  of  a 
security  so  held  except  in  the  circumstances  specified  in  paragraphs 
(c),  (d),  (i).  and  (g)  of  subsection  (1).  If  a  security  so  held  is  part  of 
a  fungible  bulk,  as  in  the  circumstances  specified  in  paragraph  (d)(ii) 
and  (d)(iii)  of  subsection  (1).  the  purchaser  is  the  owner  of  a 
proportionate  property  interest  in  the  fungible  bulk. 

(3)  Notice  of  an  adverse  claim  received  by  the  financial 
intermediary  or  by  the  purchaser  after  the  financial  intermediary  takes 
delivery  of  a  certificated  security  as  a  holder  for  value  or  after  the 
transfer,  pledge,  or  release  of  an  uncertificated  security  has  been 
registered  free  of  the  claim  to  a  financial  intermediary  who  has  given 
value  is  not  effective  either  as  to  the  financial  intermediary  or  as  to  the 
purchaser.  However,  as  between  the  financial  intermediary  and  the 
purchaser,  the  purchaser  may  demand  transfer  of  an  equivalent 
security  as  to  which  no  notice  of  adverse  claim  has  been  received. 

(4)  A  'financial  intermediary"  is  a  bank,  broker,  clearing 
corporation,  or  other  person  (or  the  nominee  of  any  of  them)  which  in 
the  ordinary  course  of  its  business  maintains  security  accounts  for  its 
customers  and  is  acting  in  that  capacity.  A  financial  intermediary  may 
have  a  security  interest  in  securities  held  in  account  for  its  customer. 
"§  25-8-314.  Duly  to  cieliveiy,  when  completed,  Duly  lo  transfer,  when 
completed. 

(1)  Unless  otherwise  agreed  where  a  sale  of  a  security  is  made  on 
an  exchange  or  otherwise  through  brokers 

(a)  the  selling  customer  fulfills  his  duty  to  deliver  when  he  places 
such  a  security  in  the  possession  of  the  selling  broker  or  of  a  person 
designated  by  the  broker  or  if  requested  causes  an  acknowledgment  to 
be  made  to  the  selling  broker  that  it  is  held  for  him:  and 
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(b)  the  selling  broker  including  a  correspondent  broker  acting  for  a 
selling  customer  fulfills  his  duty  to  deliver  by  placing  the  security  or  a 
like  security  in  the  possession  of  the  buying  broker  or  a  person 
designated  by  him  or  by  effecting  clearance  of  the  sale  in  accordance 
with  the  rules  of  the  exchange  on  which  the  transaction  took  place. 

42) — Except — as — otherwise — provided — m — tiw* — section — as^ — unless 
otherwise  agreed,  a  transferor's  duty  to  deliver  a  securit)'  under  a 
contract  of  purchase  is  not  fulfilled  until  he  places  the  security  in  form 
to  be  negotiated  by  the  purchaser  in  the  possession  of  the  purchaser  or 
of  a  person  designated  by  him  or  at  the  purchaser's  request  causes  an 
acknowledgment  to  be  made  to  the  purchaser  that  it  is  held  for  him. 
Unless  made  on  an  exchange  a  sale  to  a  broker  purchasing  for  his 
own  account  is  within  this  subsection  and  not  within  subsection  (1), 

(1)  Unless  otherwise  agreed,  if  a  sale  of  a  security  is  made  on  an 
exchange  or  otherwise  through  brokers: 

(a)  The  selling  customer  fulfills  his  duty  to  transfer  at  the  time 
lie: 

(i)  Places  a  certificated  security  in  the  possession  of  the 
selling  broker  or  a  person  designated  by  the  broker; 

(ii)  Causes  an  uncertificated  security  to  be  registered  in 
the  name  of  the  selling  broker  or  a  person 
designated  by  the  broker; 

(iii)  If  requested,  causes  an  acknowledgment  to  be  made 
to  the  selling  broker  that  a  certificated  or 
uncertificated  security  is  held  for  the  broker;  or 

(iv)  Places  in  the  possession  of  the  selling  broker  or  of  a 
person  designated  by  the  broker  a  transfer 
instruction  for  an  uncertificated  security,  providing 
the  issuer  does  not  refuse  to  register  the  requested 
transfer  if  the  instruction  is  presented  to  the  issuer 
for  registration  within  30  days  thereafter;  and 

(b)  The  selling  broker,  including  a  correspondent  broker  acting 
for  a  selling  customer,  fulfills  his  duty  to  transfer  at  the 
time  he: 

(\)  Places  a  certificated  security  In  the  possession  of  the 
buying  broker  or  a  person  designated  by  the  buying 
broker; 

(ii)  Causes  an  uncertificated  security  to  be  registered  in 
the  name  of  the  buying  broker  or  a  person 
designated  by  the  buying  broker; 

(iii)  Places  in  the  possession  of  the  buying  broker  or  of 
a  person  designated  by  the  buying  broker  a  transfer 
instruction  for  an  uncertificated  security,  providing 
the  issuer  does  not  refuse  to  register  the  requested 
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transfer  if  the  instruction  is  presented  to  the  issuer 
for  registration  within  30  days  thereafter:  or 
(iv)        Effects  clearance  of  the  sale  in  accordance  with  the 
rules  of  the  exchange  on  which  the  transaction  took 
place. 

(2)  Except  as  provided  in  this  section  or  unless  otherwise  agreed,  a 
transferor's  duty  to  transfer  a  security  under  a  contract  of  purchase  is 
not  fulfilled  until  he: 

(a)  Places  a  certificated  security  in  form  to  be  negotiated  by  the 
purchaser  in  the  possession  of  the  purchaser  or  of  a  person 
designated  by  the  purchaser; 

(b)  Causes  an  uncertificated  security  to  be  registered  in  the 
name  of  the  purchaser  or  a  person  designated  by  the 
purchaser:  or 

(c)  If  the  purchaser  requests,  causes  an  acknowledgment  to  be 
made  to  the  purchaser  that  a  certificated  or  uncertificated 
security  is  held  for  the  purchaser. 

(3)  Unless  made  on  an  exchange,  a  sale  to  a  broker  purchasing  for 
his  own  account  is  within  subsection  (2)  and  not  within  subsection 

ill 

"§  25-8-315.   Acdon  against  purchaser  based  upon  wronfifiil  (rcmsfer. 

Action  against  transferee  based  upon  wrongful  transfer. 

(1)  Any  person  against  whom  the  transfer  of  a  security  is  wrongful 
for  any  reason,  including  his  incapacit)'.  may  against  anyone  except  a 
bona  fide  purchaser  reclaim  possession  of  the  security  or  obtain 
possession  of  any  new  securit}'  evidencing  all  or  part  of  the  same 
rights  or  have  damages. 

■(2) — If — the — transfer — Is — wrongful — because — ©f — aw — unauthorized 
indorsements  the  owner  may  also  reclaim  or  obtain  possession  of  the 
securit)^  or  new  securit}^  even  from  a  bona  fide  purchaser  if  the 
ineffectiveness  of  the  purported  indorsement  can  be  asserted  against 
him  under  the  provisions  of  this  article  on  unauthorized  indorsements 
(G.S.  25-8-31 1). 

(3)  The  right  to  obtain  or  reclaim  possession  of  a  security  may  be 
specifically — enforced — and — Us — transfer — enjoined — aad — the — security 
impounded  pending  the  litigation. 

(1)  Any  person  against  whom  the  transfer  of  a  security  is  wrongful 
for  any  reason,  including  his  incapacity,  as  against  anyone  except  a 
bona  fide  purchaser,  may: 

(a)  Reclaim  possession  of  the  certificated  security  wrongfully 
transferred: 

(b)  Obtain  possession  of  any  ne^'  certificated  security 
representing  all  or  part  of  the  same  rights: 
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(c)  Compel  the  origination  of  an  instruction  to  transfer  to  him 
or  a  person  designated  by  him  an  uncertificated  security 
constituting  all  or  part  of  the  same  rights;  or 

(d)  Have  damages. 

(2)  If  the  transfer  is  wrongful  because  of  an  unauthorized 
indorsement  of  a  certificated  security,  the  owner  may  also  reclaim  or 
obtain  possession  of  the  security  or  a  new  certificated  security,  even 
from  a  bona  fide  purchaser,  if  the  ineffectiveness  of  the  purported 
indorsement  can  be  asserted  against  him  under  the  provisions  of  this 
Article  on  unauthorized  indorsements  (G.S.  25-8-311). 

(3)  The  right  to  obtain  or  reclaim  possession~of  a  certificated 
security  or  to  compel  the  origination  of  a  transfer  instruction  may  be 
specifically  enforced  and  the  transfer  of  a  certificated  or  uncertificated 
security  enjoined  and  a  certificated  security  impounded  pending  the 
litigation. 

"§  25-8-316.  Purchaser's  right  lo  rcquisiies  far  n'sislroiion  of  trans fer 
on  books.  Purchaser's  right  to  requisites  for  registration  of  transfer, 
pledge,  or  release  on  books. 

Unless  otherwise  agreed  the  transferor  must  on  due  demand  supply 
his  purchaser  with  any  proof  of  his  authority  to  transfer  or  with  any 
other  requisite  which  may  be  necessary  to  obtain  registration  of  the 
transfer  of  the  securi^y  but  if  the  transfer  is  not  for  value  a  transferor 
need  not  do  so  unless  the  purchaser  furnishes  the  necessary  expenses. 
Failure  to  comply  with  a  demand  made  within  a  reasonable  time  gives 
the  purchaser  the  right  to  reject  or  rescind  the  transfer. 

Unless  otherwise  agreed,  the  transferor  of  a  certificated  security  or 
the  transferor,  pledgor,  or  pledgee  of  an  uncertificated  security  on  due 
demand  shall  supply  his  purchaser  with  any  proof  of  his  authority  to 
transfer,  pledge,  or  release  or  with  any  other  requisite  necessary  to 
obtain  registration  of  the  transfer,  pledge,  or  release  of  the  security; 
but  if  the  transfer,  pledge,  or  release  is  not  for  value,  a  transferor, 
pledgor,  or  pledgee  need  not  do  so  unless  the  purchaser  furnishes  the 
necessary  expenses.  Failure  within  a  reasonable  time  to  comply  with 
a  demand  made  gives  the  purchaser  the  right  to  reject  or  rescind  the 
transfer,  pledge,  or  release. 
"  §  25-8-3 1 7.    Attachment  or  levy  upon  security,  Creditors '  rights. 

(1)  No  attachment  or  le\7  upon  a  securit)^  or  any  share  or  other 
interest  evidenced  thereby  which  is  outstanding  shall  be  valid  until  the 
securit)^  is  actually  seized  by  the  officer  making  the  attachment  or  le'7 
but  a  security  which  has  been  surrendered  to  the  issuer  may  be 
attached  or  levied  upon  at  the  source. 

(2)  A  creditor  who^e  -if'^tm-  i?  the  n\»,npi-  nf  q  ■gprnrir;;  shi^ll  be 
entitled  to  such  aid  from  court?  of  appropriate  jurisdiction. — by 
injunction  or  otherwise^  in  reaching  such  security  or  in  satisfying  the 
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claim  by  means  thereof  as  is  allowed  at  law  or  in  equin,^  in  regard  to 
propert}'  which  cannot  readily  be  attached  or  levied  upon  by  ordinary 
legal  process. 

(1)  Subject  to  the  exceptions  in  subsections  (3)  and  (4)  of  this 
section,  no  attachment  or  levy  upon  a  certificated  security  or  any  share 
or  other  interest  represented  thereby  which  is  outstanding  is  valid  until 
the  security  is  actually  seized  by  the  officer  making  the  attachment  or 
levy,  but  a  certificated  security  which  has  been  surrendered  to  the 
issuer  may  be  reached  by  a  creditor  by  legal  process  at  the  issuer's 
chief  executive  office  in  the  United  States. 

(2)  An  uncertified  security  registered  in  the  name  of  the  debtor 
may  not  be  reached  by  a  creditor  except  by  legal  process  at  the 
issuer's  chief  executive  office  in  the  United  States. 

(3)  The  interest  of  a  debtor  in  a  certificated  security  that  is  in  the 
possession  of  a  secured  party  not  a  financial  intermediary  or  in  an 
uncertificated  security  registered  in  the  name  of  a  secured  party  not  a 
financial  intermediary  (or  in  the  name  of  a  nominee  of  the  secured 
party)  may  be  reached  by  a  creditor  by  legal  process  upon  the  secured 
party. 

(4)  The  interest  of  a  debtor  in  a  certificated  security  that  is  in  the 
possession  of  or  registered  in  the  name  of  a  financial  intermediary  or 
in  an  uncertificated  security  registered  in  the  name  of  a  financial 
intermediary  may  be  reached  by  a  creditor  by  legal  process  upon  the 
financial  intermediary  on  whose  books  the  interests  of  the  debtor 
appears. 

(5)  Unless  otherwise  provided  by  law,  a  creditor's  lien  upon  the 
interest  of  a  debtor  in  a  security  obtained  pursuant  to  subsection  (3)  or 
(4)  of  this  section  is  not  a  restraint  on  the  transfer  of  the  security,  free 
of  the  lien,  to  a  third  party  for  new  value;  but  in  the  event  of  a 
transfer,  the  lien  applies  to  the  proceeds  of  the  transfer  in  the  hands  of 
the  secured  party  or  financial  intermediary,  subject  to  any  claims 
having  priority. 

(6)  A  creditor  whose  debtor  is  the  owner  of  a  security  is  entitled  to 
aid  from  courts  of  appropriate  jurisdiction,  by  injunction  or  otherwise, 
in  reaching  the  security  or  in  satisfying  the  claim  by  means  allowed  at 
law  or  in  equity  in  regard  to  property  that  cannot  readily  be  reached 
by  ordinary  legal  process. 

"  §  25-8-3 18.  No  conversion  by  good  faith  delivety.  conduct. 

An  agent  or  bailee  who  in  good  faith  (including  observance  of 
reasonable  commercial  standards  if  he  is  in  the  business  of  buying, 
selling  or  otherwise  dealing  with  securities)  has  received  certificated 
securities  and  sold,  pledged  or  delivered  them  or  has  sold  or  caused 
the  transfer  or  pledge  of  uncertificated  securities  over  which  he  had 
control  according  to  the  instructions  of  his  principal  is  not  liable  for 
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conversion  or  for  participation  in  breach  of  fiduciary  duty  aithougli  the 
principal  had  no  right  to  dispose  of  them,  so  deal  with  the  securities.  ^ 
"  §  25-8-319.  Sialiite  of  frauds. 

A  contract  for  the  sale  of  securities  is  not  enforceable  by  way  of 
action  or  defense  unless 

(a)  There  is  some  writing  signed  by  the  party  against  whom 
enforcement  is  sought  or  by  his  authorized  agent  or  broker 
sufficient  to  indicate  that  a  contract  has  been  made  for  sale 
of  a  stated  quantity  of  described  securities  at  a  defined  or 
stated  price:  op 

(b)  Delivery  of  the  security  a  certificated  security  or  transfer 
instruction  has  been  accepted  accepted,  or  transfer  of  an 
uncertificated  security  has  been  registered  and  the 
transferee  has  failed  to  send  written  objection  to  the  issuer 
within  10  days  after  receipt  of  the  initial  transaction 
statement  confirming  the  registration,  or  payment  has  been 
made  but  the  contract  is  enforceable  under  this  provision 
only  to  the  extent  of  such  delivery  or  payment;  ot 

(c)  Within  a  reasonable  time  a  writing  in  confirmation  of  the 
sale  or  purchase  and  sufficient  against  the  sender  under 
paragraph  (a)  has  been  received  by  the  party  against  whom 
enforcement  is  sought  and  he  has  failed  to  send  written 
objection  to  its  contents  within  ten  days  after  its  receipt:  or 

(d)  The  party  against  whom  enforcement  is  sought  admits  in 
his  pleading,  testimony  or  otherwise  in  court  that  a  contract 
was  made  for  sale  of  a  stated  quantity  of  described 
securities  at  a  defined  or  stated  price. 

"  §  25-8-320.  Transfer  or  pledge  within  a  central  depository  system. 
(1)  If  a  security/ 

(a)  is  in  the  custody  of  a  clearing  corporation  or  of  a  custodian  bank 
or  a  nominee  of  f'^^^'r  fnhjprt  tn  the  instructions  of  the  clearing 
corporation:  and 

(b)  i:  in  bearer  form  ^r  '"HnrmH  in  hinnW  hy  in  appropriate  person 
or  registered  in  the  name  of  the  clearing  corporation  or  custodian 
bank  or  a  nominee  of  either:  and 

(c)  is  shown  on  the  account  of  a  transferor  or  pledgor  on  the  bookg 
of  the  clearing  corporation: 

then>  in  addition  to  other  methods,  a  transfer  or  pledge  of  the  securiby 
or  any  interest  therein  may  be  effected  by  the  making  of  appropriate 
entries  on  the  b^^^^  ^f  ^'^^  rlpnrinfr  mrporntion  reducinc  the  account 
of  the  transfero'-  ^^  pl^Hfrnr  nnH  inriensing  the  account  of  the 
transferee  or  pledgff  ^y  thp^mmmt  nf  the  obligation  or  the  number  of 
shares  or  rights  transferred  or  pledged. 
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(2)  Under  this  section  entries  may  be  with  respect  to  like  securities 
or  interests  therein  as  a  part  of  a  fungible  bulk  and  may  refer  merely 
to  a  quantit}'  of  a  particular  security  without  reference  to  the  name  of 
the  registered  owner,  certificate  or  bond  number  or  the  like  and,  in 
appropriate  cases,  may  be  on  a  net  basis  taking  into  account  other 
transfers  or  pledges  of  the  same  security. 

(3)  A  transfer  or  pledge  under  this  section  has  the  effect  of  a 
delivery  of  a  security'  in  bearer  form  or  duly  indorsed  in  blank  (G.S. 
25-8-30 1)  representing  the  amount  of  the  obligation  or  the  number  of 
shares  or  rights  transferred  or  pledged.  If  a  pledge  or  the  creation  of  a 
security  interest  is  intended,  the  making  of  entries  has  the  effect  of  a 
takJng  of  delivery  by  the  pledgee  or  a  secured  part}^  (G.S.  25-9-304 
and  25-9-305).  A  transferee  or  pledgee  under  this  section  is  a  holder. 

(4)  A  transfer  or  pledge  under  this  section  does  not  constitute  a 
registration  of  transfer  under  part  4  of  this  article. 

(5)  That  entries  made  on  the  books  of  the  clearing  corporation  as 
provided  in  subsection  (I)  are  not  appropriate  does  not  affect  the 
validit}f  or  effect  of  the  entries  nor  the  liabilities  or  obligations  of  the 
clearing  corporation  to  any  person  adversely  affected  thereby. 

(1)  In  addition  to  other  methods,  a  transfer,  pledge,  or  release  of  a 
security  or  any  interest  therein  may  be  effected  by  the  making  of 
appropriate  entries  on  the  books  of  a  clearing  corporation  reducing  the 
account  of  the  transferor,  pledgor,  or  pledgee  and  increasing  the 
account  of  the  transferee,  pledgee,  or  pledgor  by  the  amount  of  the 
obligation  or  the  number  of  shares  or  rights  transferred,  pledged,  or 
released,  if  the  security  is  shown  on  the  account  of  a  transferor, 
pledgor,  or  pledgee  on  the  books  of  the  clearing  corporation;  is 
subject  to  the  control  of  the  clearing  corporation;  and 

(a)  If  certificated, 

(i)  Is  in  the  custody  of  the  clearing  corporation, 
another  clearing  corporation,  a  custodian  bank,  or  a 
nominee  of  any  of  them;  and 

(ii)  Is  in  bearer  form  or  indorsed  in  blank  by  an 
appropriate  person  or  registered  in  the  name  of  the 
clearing  corporation,  a  custodian  bank,  or  a 
nominee  of  any  of  them;  or 

(b)  If  uncertificated,  is  registered  in  the  name  of  the  clearing 
corporation,  another  clearing  corporation,  a  custodian 
bank,  or  a  nominee  of  any  of  them. 

(2)  Under  this  section  entries  may  be  made  with  respect  to  like 
securities  or  interests  therein  as  a  part  of  a  fungible  bulk  and  may 
refer  merely  to  a  quantity  of  a  particular  security  without  reference  to 
the  name  of  the  registered  owner,  certificate  or  bond  number,  or  the 
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like,   and,   in  appropriate  cases,   may  be  on  a  net  basis  taking  into 
account  other  transfers,  pledges,  or  releases  of  the  same  security. 

(3)  A  transfer  under  this  section  is  effective  (G.S.  25-8-313)  and 
the  purchaser  acquires  the  rights  of  the  transferor  (G.S.  25-8-301).  A 
pledge  or  release  under  this  section  is  the  transfer  of  a  limited 
interest.  If  a  pledge  or  the  creation  of  a  security  interest  is  intended, 
the  security  interest  is  perfected  at  the  time  when  both  value  is  given 
by  the  pledgee  and  the  appropriate  entries  are  made  (G.S.  25-8-321). 
A  transferee  or  pledgee  under  this  section  may  be  a  bona  fide 
purchaser  (G.S.  25-8-302). 

(4)  A  transfer  or  pledge  under  this  section  is  not  a  registration  of 
transfer  under  Part  4  of  this  Article. 

(5)  That  entries  made  on  the  books  of  the  clearing  corporation  as 
provided  in  subsection  (1)  are  not  appropriate  does  not  affect  the 
validity  or  effect  of  the  entries  or  the  liabilities  or  obligations  of  the 
clearing  corporation  to  any  person  adversely  affected  thereby. 

"§  25-8-321.     Enforceability,  aiiachmcni,  perfection  and  termination  of 
security  interests. 

(1)  A  security  interest  in  a  security  is  enforceable  and  can  attach 
only  if  it  is  transferred  to  the  secured  party  or  a  person  designated  by 
him  pursuant  to  G.S.  25-8-313(1). 

(2)  A  security  interest  so  tranferred  pursuant  to  agreement  by  a 
transferor  who  has  rights  in  the  security  to  a  transferee  who  has  given 
value  is  a  perfected  security  interest,  but  a  security  interest  that  has 
been  transferred  solely  under  paragraph  (i)  of  G.S.  25-8-313(1) 
becomes  unperfected  after  21  days  unless,  within  that  time,  the 
requirements  for  transfer  under  any  other  provision  of  G.S. 
25-8-313(1)  are  satisfied. 

(3)  A  security  interest  in  a  security  is  subject  to  the  provisions  of 
Article  9.  but: 

(a)  No  filing  is  required  to  perfect  the  security  interest;  and 

(b)  No  written  security  agreement  signed  by  the  debtor  is 
necessary  to  make  the  security  interest  enforceable,  except 
as  provided  in  paragraph  (h).  (i).  or  (j)  of  G.S. 
25-8-313(1).  The  secured  party  has  the  rights  and  duties 
provided  under  G.S.  25-9-207.  to  the  extent  they  are 
applicable,  whether  or  not  the  security  is  certificated,  and, 
if  certificated,  whether  or  not  it  is  in  his  possession. 

(4)  Unless  otherwise  agreed,  a  security  interest  in  a  security  is 
terminated  by  transfer  to  the  debtor  or  a  person  designated  by  him 
pursuant  to  a  provision  of  G.S.  25-8-313(1).  If  a  security  is  thus 
transferred,  the  security  interest,  if  not  terminated,  becomes 
unperfected  unless  the  security  is  certificated  and  is  delivered  to  the 
debtor  for  the  purpose  of  ultimate  sale  or  exchange  or  presentation. 
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collection,  renewal,  or  registration  of  transfer.  In  that  case,  the 
security  interest  becomes  unperfected  after  21  days  unless,  within  that 
time,  the  security  (or  securities  for  which  it  has  been  exchanged)  is 
transferred  to  the  secured  party  or  a  person  designated  by  him 
pursuant  to  a  provision  of  G.S.  25-8-313(1). 

.;•  :,-        -  ..  ■      ■  "PART  4.  ■■-■;..,■       r 

"Registration. 
"§  25-8-401.      Duly  of  issuer  (o  register  transfer,    Duly  of  issuer  to 
register  transfer,  pledge,  or  release. 

(1)  Where  a  gecurit}^  in  registered  form  is  presented  to  the  issuer 
with  a  request  to  register  transfer,  the  issuer  is  under  a  dut>r  to 
register  the  transfer  as  requested  if 

(a)  the  securitAy  is  indorsed  by  the  appropriate  person  or  persons 
(G.S.  25-8.308);  and 

(b)  reasonable  assurance  is  given  that  those  indorsements  are 
genuine  and  effective  (G.S.  25'8'-402):  and 

(c)  the  issuer  has  no  dut)f  to  inquire  into  adverse  claims  or  has 
discharged  any  such  dut^y  (G.S.  25-8-403);  and 

(d)  any  applicable  law  relating  to  the  collection  of  taxes  has  been 
complied  with;  and 

(e)  the  transfer  is  in  fact  rightful  or  is  to  a  bona  fide  purchaser. 

(2)  Where  an  issuer  is  under  a  dut}f  to  register  a  transfer  of  a 
■securit}f  the  issuer  is  also  liable  to  the  person  presenting  it  for 
registration  or  his  principal  for  loss  resulting  from  any  unreasonable 
delay  in  registration  or  from  failure  or  refusal  to  register  the  transfer. 

(1)  If  a  certificated  security  in  registered  form  is  presented  to  the 
issuer  with  a  request  to  register  transfer,  or  an  instruction  is  presented 
to  the  issuer  with  a  request  to  register  transfer,  pledge,  or  release,  the 
issuer  shall  register  the  transfer,  pledge,  or  release  as  requested  if: 

(a)  The  security  is  indorsed  or  the  instruction  was  originated 
by  the  appropriate  person  or  persons  (G.S.  25-8-308); 

(b)  Reasonable  assurance  is  given  that  those  indorsements  or 
instructions  are  genuine  and  effective  (G.S.  25-8-402); 

(c)  The    issuer    has    no    duty    as    to    adverse    claims    or    has 
discharged  the  duty  (G.S.  25-8-403); 

•      (d)      Any  applicable  law  relating  to  the  collection  of  taxes  has 
been  complied  with;  and 
(e)      The  transfer,  pledge,  or  release  is  in  fact  rightful  or  is  to  a 
bona  fide  purchaser. 

(2)  If  an  issuer  is  under  a  duty  to  register  a  transfer,  pledge,  or 
release  of  a  security,  the  issuer  is  also  liable  to  the  person  presenting 
a  certificated  security  or  an  instruction  for  registration  or  his  principal 
for  loss  resulting  from  any  unreasonable  delay  in  registration  or  from 
failure  or  refusal  to  register  the  transfer,  pledge,  or  release. 
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"§25-8-402.    Assurance  that  indorsements  are  effective.  Assurance 
that  indorsements  and  instructions  are  effective. 

-(4-) — Tb€ — issuer — ow/ — require — tte — following  assurance  that  each 
necessary  indorsement  (G,S.  25-8-308)  is  genuine  and  effective 

(a)  in  all  cases,  a  guarantee  of  the  signature  (subsection  (1)  of  G.S. 
25-8-312)  of  the  person  indorsing;  and 

(b)  where  the  indorsement  is  by  an  agent,  appropriate  assurance  of 
authority  to  sign; 

(c)  where  the  indorsement  is  by  a  fiduciary,  appropriate  evidence  of 
appointment  or  incumbency: 

(d)  where  there  is  more  than  one  fiduciary,  reasonable  assurance 
that  all  who  are  required  to  sign  have  done  so; 

(e)  where  the  indorsement  is  by  a  person  not  covered  by  any  of  the 
foregoing,  assurance  appropriate  to  the  case  corresponding  as  nearly 
as  may  be  to  the  foregoing, 

(2)  A — "guarantee  of  the  signature" — in  subsection — (1)  means  a 
guarantee  signed  by  or  on  behalf  of  a  person  reasonably  believed  by 
the  issuer  to  be  responsible.  The  issuer  may  adopt  standards  with 
respect  to  responsibility  provided  such  standards  are  not  manifestly 
unreasonable. 

4:^ — "Appropriate — evidence — of  appointment — or — incumbency" — in 
subsection  (1)  means 

(a)  in  the  case  of  a  fiduciary  appointed  or  qualified  by  a  court,  a 
certificate  issued  by  or  under  the  direction  or  supervision  of  that  court 
or  an  officer  thereof  and  dated  within  sixt}^  days  before  the  date  of 
presentation  for  transfer;  or 

-(fe) — i« — atty — other — case. — a — copy — of  a — document — showing — the 
appointment  or  a  certificate — issued — by  or  on — behalf  of  a  person 
reasonably  believed  by  the  issuer  to  be  responsible  or.  in  the  absence 
of  such  a  document  or  certificate,  other  evidence  reasonably  deemed 
by  the  issuer  to  be  appropriate.  The  issuer  may  adopt  standards  with 
respect  to  such  evidence  provided  such  standards  are  not  manifestly 
unreasonable.  The  issuer  is  not  charged  with  notice  of  the  contents  of 
any  document  obtained  pursuant  to  this  paragraph  (b)  except  to  the 
extent — tb^t — the — contents — relate — directly — t© — the — appointment — or 
incumbency. 

(4)  The  issuer  may  elect  to  require  reasonable  assurance  beyond 
that  specified  in  this  section  but  if  it  does  so  and  for  a  purpose  other 
than  that  specified  in  subsection  (3)  (b)  both  requires  and  obtains  a 
copy  of  a  will,  trust,  indenture,  articles  of  copartnership,  bylaws  or 
other  controlling  instrument  it  is  charged  with  notice  of  all  matters 
contained  therein  affecting  the  transfer. 
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(1)  The  issuer  may  require  the  following  assurance  that  each 
necessary  indorsement  of  a  certificated  security  or  each  instruction 
(G.S.  25-8-308)  is  genuine  and  effective: 

(a)  In  all  cases,  a  guarantee  of  the  signature  (G.S.  25-8-312 
(1)  or  (2))  of  the  person  indorsing  a  certificated  security  or 
originating  an  instruction  including,  in  the  case  of  an 
instruction,  a  warranty  of  the  taxpayer  identification 
number  or,  in  the  absence  thereof,  other  reasonable 
assurance  of  identity: 

(b)  If  the  indorsement  is  made  or  the  instruction  is  originated 
by  an  agent,  appropriate  assurance  of  authority  to  sign; 

(c)  If  the  indorsement  is  made  or  the  instruction  is  originated 
by  a  fiduciary,  appropriate  evidence  of  appointment  or 
incumbency; 

(d)  If  there  is  more  than  one  fiduciary,  reasonable  assurance 
that  all  who  are  required  to  sign  have  done  so;  and 

(e)  If  the  indorsement  is  made  or  the  instruction  is  originated 
by  a  person  not  covered  by  any  of  the  foregoing,  assurance 
appropriate  to  the  case  corresponding  as  nearly  as  may  be 
to  the  foregoing. 

(2)  A  'guarantee  of  the  signature'  in  subsection  (1)  means  a 
guarantee  signed  by  or  on  behalf  of  a  person  reasonably  believed  by 
the  issuer  to  be  responsible.  The  issuer  may  adopt  standards  with 
respect  to  responsibility  if  they  are  not  manifestly  unreasonable. 

(3)  'Appropriate  evidence  of  appointment  or  incumbency'  in 
subsection  (1)  means: 

(a)  In  the  case  of  a  fiduciary  appointed  or  qualified  by  a  court, 
a  certificate  issued  by  or  under  the  direction  or  supervision 
of  that  court  or  an  officer  thereof  and  dated  within  60  days 
before  the  date  of  presentation  for  transfer,  pledge,  or 
release;  or 

(b)  In  any  other  case,  a  copy  of  a  document  showing  the 
appointment  or  a  certificate  issued  by  or  on  behalf  of  a 
person  reasonably  believed  by  the  issuer  to  be  responsible 
or,  in  the  absence  of  that  document  or  certificate,  other 
evidence  reasonably  deemed  by  the  issuer  to  be 
appropriate.  The  issuer  may  adopt  standards  with  respect 
to  the  evidence  if  they  are  not  manifestly  unreasonable. 
The  issuer  is  not  charged  with  notice  of  the  contents  of  any 
document  obtained  pursuant  to  this  paragraph  except  to  the 
extent  that  the  contents  relate  directly  to  the  appointment  or 
incumbency. 

(4)  The  issuer  may  elect  to  require  reasonable  assurance  beyond 
that  specified  in  this  section,  but  if  it  does  so  and,  for  a  purpose  other 
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than  that  specified  in  subsection  (3)(b).  both  requires  and  obtains  a 
copy  of  a  will,  trust,  indenture,  articles  of  co-partnership,  bylaws,  or 
other  controlling  instrument,  it  is  charged  with  notice  of  all  matters 
contained  therein  affecting  the  transfer,  pledge,  or  release. 
"§  25-8-403.  Limited  duty  of  inqiiin  ■  Issiier^s  duty  as  to  adverse 
claims. 

(1)  An  issuer  to  whom  a  certificated  security  is  presented  for 
registration  is  under  a  duty  to  inquire  into  adverse  claims  if 

(a)  A  written  notification  of  an  adverse  claim  is  received  at  a 
time  and  in  a  manner  which  affords  the  issuer  a  reasonable 
opportunity  to  act  on  it  prior  to  the  issuance  of  a  new, 
reissued  or  re-registered  certificated  security  and  the 
notification  identifies  the  claimant,  the  registered  owner  and 
the  issue  of  which  the  security  is  a  part  and  provides  an 
address  for  communications  directed  to  the  claimant;  or 

(b)  The  issuer  is  charged  with  notice  of  an  adverse  claim  from 
a  controlling  instrument  which  it  has  elected  to  require 
under  subsection  (4)  of  G.S.  25.8-407,  G.S.  25-8-402(4). 

(2)  The  issuer  may  discharge  any  duty  of  inquiry  by  any  reasonable 
means,  including  notifying  an  adverse  claimant  by  registered  or 
certified  mail  at  the  address  furnished  by  him  or  if  there  be  no  such 
address  at  his  residence  or  regular  place  of  business  that  the 
certificated  security  has  been  presented  for  registration  of  transfer  by  a 
named  person,  and  that  the  transfer  will  be  registered  unless  within 
thirty  days  from  the  date  of  mailing  the  notification,  either 

(a)  An  appropriate  restraining  order,  injunction  or  other 
process  issues  from  a  court  of  competent  jurisdiction;  or 

(b)  There  is  filed  with  the  issuer  an  indemnity  bond  sufficient 
in  the  issuer's  judgment  to  protect  the  issuer  and  any 
transfer  agent,  registrar  or  other  agent  of  the  issuer 
involved,  from  any  loss  which  it  or  they  may  suffer  by 
complying  with  the  adverse  claim  is  filed  with  the  issuer. 
claim. 

(3)  Unless  an  issuer  is  charged  with  notice  of  an  adverse  claim 
from  a  controlling  instrument  which  it  has  elected  to  require  under 
subsection  (4)  of  G.S.  25-8-402  G.S.  25-8-402(4)  or  receives 
notification  of  an  adverse  claim  under  subsection  (1)  of  this  section, 
where  a  if  a  certificated  security  presented  for  registration  is  indorsed 
by  the  appropriate  person  or  persons  the  issuer  is  under  no  duty  to 
inquire  into  adverse  claims.  In  particular 

(a)  An  issuer  registering  a  security  in  the  name  of  a  person 
who  is  a  fiduciary  or  who  is  described  as  a  fiduciary  is  not 
bound  to  inquire  into  the  existence,  extent,  or  correct 
description  of  the  fiduciary  relationship  and  thereafter  the 
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issuer  may  assume  without  inquiry  that  the  newly  registered 
owner  continues  to  be  the  fiduciary  until  the  issuer  receives 
written  notice  that  the  fiduciary  is  no  longer  acting  as  such 
with  respect  to  the  particular  security; 

(b)  An  issuer  registering  transfer  on  an  indorsement  by  a 
fiduciary  is  not  bound  to  inquire  whether  the  transfer  is 
made  in  compliance  with  a  controlling  instrument  or  with 
the  law  of  the  state  having  jurisdiction  of  the  fiduciary 
relationship,  including  any  law  requiring  the  fiduciary  to 
obtain  court  approval  of  the  transfer;  and 

(c)  The  issuer  is  not  charged  with  notice  of  the  contents  of  any 
court  record  or  file  or  other  recorded  or  unrecorded 
document  even  though  the  document  is  in  its  possession 
and  even  though  the  transfer  is  made  on  the  indorsement  of 
a  fiduciary  to  the  fiduciary  himself  or  to  his  nominee. 

(4)  Neither  this  section  nor  this  x^rticle  shall  be  construed  to  repeal 
the  provisions  of  Article  2  of  Chapter  32  entitled  the  Uniform  Act  for 
the  Simplification  of  Fiduciary  Securit}f  Transfers,  and  if  there  is  in 
any  respect  an  inconsistency  between  Article  2  of  Chapter  32  and  this 
Article  the  provisions  of  the  former  shall  control. 

(4)  An  issuer  is  under  no  duty  as  to  adverse  claims  with  respect  to 
an  uncertificated  security  except: 

(a)  Claims  embodied  in  a  restraining  order,  injunction,  or 
other  legal  process  served  upon  the  issuer  if  the  process 
was  served  at  a  time  and  in  a  manner  affording  the  issuer  a 
reasonable  opportunity  to  act  on  it  in  accordance  with  the 
requirements  of  subsection  (5); 

(b)  Claims  of  which  the  issuer  has  received  a  written 
notification  from  the  registered  owner  or  the  registered 
pledgee  if  the  notification  was  received  at  a  time  and  in  a 
manner  affording  the  issuer  a  reasonable  opportunity  to  act 
on  it  in  accordance  with  the  requirements  of  subsection  (5); 

(c)  Claims  (including  restrictions  on  transfer  not  imposed  by 
the  issuer)  to  which  the  registration  of  transfer  to  the 
present  registered  owner  was  subject  and  were  so  noted  in 
the  initial  transaction  statement  sent  to  him;  and 

(d)  Claims  as  to  which  an  issuer  is  charged  with  notice  from  a 
controlling  instrument  it  has  elected  to  require  under  G.S. 
25-8-402(4). 

(5)  If  the  issuer  of  an  uncertificated  security  is  under  a  duty  as  to 
an  adverse  claim,  he  discharges  that  duty  by: 

(a)  Including  a  notation  of  the  claim  in  any  statements  sent 
with  respect  to  the  security  under  G.S.  25-8-408(3).  (6), 
and  (7);  and 
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(b)  Refusing  to  register  the  transfer  or  pledge  of  the  security 
unless  the  nature  of  the  claim  does  not  preclude  transfer  or 
pledge  subject  thereto. 

(6)  If  the  transfer  or  pledge  of  the  security  is  registered  subject  to 
an  adverse  claim,  a  notation  of  the  claim  must  be  included  in  the 
initial  transaction  statement  and  all  subsequent  statements  sent  to  the 
transferee  and  pledgee  under  G.S.  25-8-4. 

(7)  Notwithstanding  subsections  (4)  and  (5).  if  an  uncertificated 
security  was  subject  to  a  registered  pledge  at  the  time  the  issuer  first 
came  under  a  duty  as  to  a  particular  adverse  claim,  the  issuer  has  no 
duty  as  to  that  claim  if  transfer  of  the  security  is  requested  by  the 
registered  pledgee  or  an  appropriate  person  acting  for  the  registered 
pledgee  unless: 

(a)  The  claim  was  embodied  in  legal  process  which  expressly 
provides  otherwise; 

(b)  The  claim  was  asserted  in  a  written  notification  from  the 
registered  pledgee; 

(c)  The  claim  was  one  as  to  which  the  issuer  was  charged  with 
notice  from  a  controlling  instrument  it  required  under  G.S. 
25-8-402(4)  in  connection  with  the  pledgee's  request  for 
transfer;  or 

(d)  The  transfer  requested  is  to  the  registered  owner. 
"  §  25^8-404.  Liability  and  nonliabilily  for  registration. 

(1)  Except  as  otherwise  provided  in  any  law  relating  to  the 
collection  of  taxes,  the  issuer  is  not  liable  to  the  owner  owner, 
pledgee,  or  any  other  person  suffering  loss  as  a  result  of  the 
registration  of  a  transfer  transfer,  pledge,  or  release  of  a  security  if 

(a)  There  were  on  or  with  4be-  a  certificated  security  the 
necessary  indorsements  (G.S.  25-8-308);  and  or  the  issuer 
has  received  an  instruction  originated  by  an  appropriate 
person  (G.S.  25-8-308);  and 

(b)  The  issuer  had  no  duty  to  inquire  into  adverse  claims  or 
has  discharged  any  such  the  duty  (G.S.  25-8-403). 

(2)  Where  If  an  issuer  has  registered  a  transfer  of  a  certificated 
security  to  a  person  not  entitled  to  it  the  issuer  on  demand  musi  shall 
deliver  a  like  security  to  the  true  owner  unless 

(a)  The  registration  was  pursuant  to  subsection  (1);  of 

(b)  The  owner  is  precluded  from  asserting  any  claim  for 
registering  the  transfer  under  subsection  (1) — of  the 
following  section  [G.S.  25^8-  405];  G.S.  25-8-405(1);  or 

(c)  Such  The  delivery  would  result  in  overissue,  in  which  case 
the  issuer's  liability  is  governed  by  G.S.  25-8-104. 

(3)  If  an  issuer  has  improperly  registered  a  transfer,  pledge,  or 
release  of  an  uncertificated  security,  the  issuer  on  demand  from  the 
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injured  party  shall  restore  the  records  as  to  the  injured  party  to  the 
condition  that  would  have  obtained  if  the  improper  registration  had  not 
been  made  unless: 

(a)  The  registration  was  pursuant  to  subsection  (I);  or 

(b)  The  registration  would  result  in  overissue,  in  which  case 
the  issuer's  liability  is  governed  by  G.S.  25-8-104. 

"  §  25-8-405.  Lost,  destroyed  and  stolen  certificated  securities. 

(1)  Where  a  If  a  certificated  security  has  been  lost,  apparently 
destroyed  or  wrongfully  taken  and  the  owner  fails  to  notify  the  issuer 
of  that  fact  within  a  reasonable  time  after  he  has  notice  of  it  and  the 
issuer  registers  a  transfer  of  the  security  before  receiving  such  a 
notification,  the  owner  is  precluded  from  asserting  against  the  issuer 
any  claim  for  registering  the  transfer  under  the  preceding  section 
[G.S.  25'8-404]  G.S.  25-8-404  or  any  claim  to  a  new  security  under 
this  section. 

(2)  Where  If  the  owner  of  a  certificated  security  claims  that  the 
security  has  been  lost,  destroyed  or  wrongfully  taken,  the  issuer  must 
shall  issue  a  new  certificated  security  or.  at  the  option  of  the  issuer, 
an  equivalent  uncertificated  security  in  place  of  the  original  security  if 
the  owner 

(a)  So  requests  before  the  issuer  has  notice  that  the  security 
has    been  acquired  by  a  bona  fide  purchaser;  and 

(b)  Files  with  the  issuer  a  sufficient  indemnity  bond;  and 

(c)  Satisfies  any  other  reasonable  requirements  imposed  by  the 
issuer. 

(3)  If.  after  the  issue  of  the  new  a  new  certificated  or  uncertificated 
security,  a  bona  fide  purchaser  of  the  original  certificated  security 
presents  it  for  registration  of  transfer,  the  issuer  must  shall  register 
the  transfer  unless  registration  would  result  in  overissue,  in  which 
event  the  issuers  liability  is  governed  by  G.S.  25-8-104.  In  addition 
to  any  rights  on  the  indemnity  bond,  the  issuer  may  recover  the  new 
certificated  security  from  the  person  to  whom  it  was  issued  or  any 
person  taking  under  him  except  a  bona  fide  purchaser,  purchaser  or 
may  cancel  the  uncertificated  security  unless  a  bona  fide  purchaser  or 
any  person  taking  under  a  bona  fide  purchaser  is  then  the  registered 
owner  or  registered  pledgee  thereof. 

"  §  25-8-406.  Duty  of  authenticating  trustee,  transfer  agent  or  registrar. 

(1)  Where  If  a  person  acts  as  authenticating  trustee,  transfer  agent, 
registrar,  or  other  agent  for  an  issuer  in  the  registration  of  transfers  of 
its  certificated  securities  or  in  the  registration  of  transfers,  pledges, 
and  releases  of  its  uncertificated  securities,  in  the  issue  of  new 
securities  or  in  the  cancellation  of  surrendered  securities 

(a)      He  is  under  a  duty  to  the  issuer  to  exercise  good  faith  and 
due  diligence  in  performing  his  functions;  and 
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(b)  He  has  with  With  regard  to  the  particular  functions  he 
performs  performs,  he  has  the  same  obligation  to  the 
holder  or  owner  of  -the-  a  certificated  security  or  to  the 
owner  or  pledgee  of  an  uncertificated  security  and  has  the 
same  rights  and  privileges  as  the  issuer  has  in  regard  to 
those  functions. 
(2)  Notice  to  an  authenticating  trustee,  transfer  agent,  registrar  or 

other  such  agent  is  notice  to  the  issuer  with  respect  to  the  functions 

performed  by  the  agent. 

"§  25-8-407.    Exchangeability  of  seen  rill es. 

(1)  No  issuer  is  subject  to  the  requirements  of  this  section  unless  it 
regularly  maintains  a  system  for  issuing  the  class  of  securities  involved 
under  which  both  certificated  and  uncertificated  securities  are 
regularly  issued  to  the  category  of  owners,  which  includes  the  person 
in  whose  name  the  new  security  is  to  be  registered. 

(2)  Upon  surrender  of  a  certificated  security  with  all  necessary 
indorsements  and  presentation  of  a  written  request  by  the  person 
surrendering  the  security,  the  issuer,  if  he  has  no  duty  as  to  adverse 
claims  or  has  discharged  the  duty  (G.S.  25-8-403).  shall  issue  to  the 
person  or  a  person  designated  by  him  an  equivalent  uncertificated 
security  subject  to  all  liens,  restrictions,  and  claims  that  were  noted  on 
the  certificated  security. 

(3)  Upon  receipt  of  a  transfer  instruction  originated  by  an 
appropriate  person  who  so  requests,  the  issuer  of  an  uncertificated 
security  shall  cancel  the  uncertificated  security  and  issue  an  equivalent 
certificated  security  on  which  must  be  noted  conspicuously  any  liens 
and  restrictions  of  the  issuer  and  any  adverse  claims  (as  to  which  the 
issuer  has  a  duty  under  G.S.  25-8-403(4))  to  which  the  uncertificated 
security  was  subject.  The  certificated  security  shall  be  registered  in 
the  name  of  and  delivered  to: 

(a)  The  registered  owner,  if  the  uncertificated  security  was  not 
subject  to  a  registered  pledge:  or 

(b)  The  registered  pledgee,   if  the  uncertificated  security  was 
subject  to  a  registered  pledge. 

"  §  25-8-408.    Slatemenis  of  uncertijlcaied  securiiies. 

(1)  Within  two  business  days  after  the  transfer  of  an  uncertificated 
security  has  been  registered,  the  issuer  shall  send  to  the  new 
registered  owner  and,  if  the  security  has  been  transferred  subject  to  a 
registered  pledge,  to  the  registered  pledgee  a  written  statement 
containing: 

(a)  A   description    of   the    issue    of  which    the    uncertificated 
security  is  a  part: 

(b)  The  number  of  shares  or  units  transferred: 
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(c)  The  name  and  address  and  any  taxpayer  identification 
number  of  the  new  registered  owner  and,  if  the  security 
has  been  transferred  subject  to  a  registered  pledge,  the 
name  and  address  and  any  taxpayer  identification  number 
of  the  registered  pledgee; 

(d)  A  notation  of  any  liens  and  restrictions  of  the  issuer  and 
any  adverse  claims  (as  to  which  the  issuer  has  a  duty  under 
G.S.  25-8-403(4))  to  which  the  uncertificated  security  is  or 
may  be  subject  at  the  time  of  registration  or  a  statement 
that  there  are  none  of  those  liens,  restrictions,  or  adverse 
claims;  and 

(e)  The  date  the  transfer  was  registered. 

(2)  Within  two  business  days  after  the  pledge  of  an  uncertificated 
security  has  been  registered,  the  issuer  shall  send  to  the  registered 
owner  and  the  registered  pledgee  a  written  statement  containing: 

(a)  A  description  of  the  issue  of  which  the  uncertificated 
security  is  a  part; 

(b)  The  number  of  shares  or  units  pledged; 

(c)  The  name  and  address  and  any  taxpayer  identification 
number  of  the  registered  owner  and  the  registered  pledgee; 

(d)  A  notation  of  any  liens  and  restrictions  of  the  issuer  and 
any  adverse  claims  (as  to  which  the  issuer  has  duty  under 
G.S.  25-8-403(4))  to  which  the  uncertificated  security  is  or 
may  be  subject  at  the  time  of  registration  or  a  statement 
that  there  are  none  of  those  liens,  restrictions,  or  adverse 
claims;  and 

(e)  The  date  the  pledge  was  registered.  '^': 

(3)  Within  two  business  days  after  the  release  from  pledge  of  an 
uncertificated  security  has  been  registered,  the  issuer  shall  send  to  the 
registered  owner  and  the  pledgee  whose  interest  was  released  a  written 
statement  containing: 

(a)  A  description  of  the  issue  of  which  the  uncertificated 
security  is  a  part; 

(b)  The  number  of  shares  or  units  released  from  pledge; 

(c)  The  name  and  address  and  any  taxpayer  identification 
number  of  the  registered  owner  and  the  pledgee  whose 
interest  was  released; 

(d)  A  notation  of  any  liens  and  restrictions  of  the  issuer  and 
any  adverse  claims  (as  to  which  the  issuer  has  duty  under 
G.S.  25-8-403(4))  to  which  the  uncertificated  security  is  or 
may  be  subject  at  the  time  of  registration  or  a  statement 
that  there  are  none  of  those  liens,  restrictions,  or  adverse 
claims;  and 

(e)  The  date  the  release  was  registered. 
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(4)  An  'initial  transaction  statement"  is  the  statement  sent  to: 

(^)       Tiie    new    registered    owner    and,    if    applicable7  to    the 

registered  pledgee  pursuant  to  subsection  (1); 
(b)      The  registered  pledgee  pursuant  to  subsection  (2):  or 
Jt)      The  registered  owner  pursuant  to  subsection  (3). 
Eadi  initial  transaction  statement  shall  be  signed  by  or  on  behalf  of 
the  issuer  and  must  be  identified  as  'initial  transaction  statement' . 

(5)  Within  two  business  days  after  the  transfer  of  an  uncertif'icated 
security  has  been  registered,  the  issuer  shall  send  to  the  former 
registered  owner  and  the  former  registered  pledgee,  if  any,  a  written 
statement  containing: 

(a)  A  description  of  the  issue  of  which  the  uncertificated 
security  is  a  part: 

(b)  The  number  of  shares  or  units  transferred: 

Jcj      The    name    and    address    and    any    taxpayer    identification 
number  of  the  former  registered  owner  and  of  any  former 
registered  pledgee:  and 
(d)      The  date  the  transfer  was  registered. 
(6rAt  periodic  intervals  no  less  frequent  than  annually  and  at  any 
time  upon  the  reasonable  written  request  of  the  registered  owner,  the 
issuer  shall  send  to  the  registered  owner  of  each  uncertificated  security 
a  dated  written  statement  containing: 

(a)  A  description  of  the  issue  of  which  the  uncertificated 
security  is  a  part: 

(b)  The  name  and  address  and  any  taxpayer  identification 
number  of  the  registered  owner: 

(c)  The  number  of  shares  or  units  of  the  uncertificated  security 
registered  in  the  name  of  the  registered  owner  on  the  date 
of  the  statement: 

(d)  The  name  and  address  and  any  taxpayer  identification 
number  of  any  registered  pledgee  and  the  number  of  shares 
or  units  subject  to  the  pledge:  and 

(e)  A  notation  of  any  liens  and  restrictions  of  the  issuer  and 
any  adverse  claims  (as  to  which  the  issuer  has  duty  under 
G.S.  25-8-403(4))  to  which  the  uncertificated  security  is  or 
may  be  subject  at  the  time  of  registration  or  a  statement 
that  there  are  none  of  those  liens,  restrictions,  or  adverse 
claims. 

(7)  At  periodic  intervals  no  less  frequent  than  annually  and  at  any 
time  upon  the  reasonable  written  request  of  the  registered  pledgee,  the 
issuer  shall  send  to  the  registered  pledgee  of  each  uncertificated 
security  a  dated  written  statement  containing: 

(a)  A  description  of  the  issue  of  which  the  uncertificated 
security  is  a  part; 
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(b)  The    name    and    address    and    any    taxpayer    identification 
number  of  the  registered  owner; 

(c)  The    name    and    address    and    any    taxpayer    identification 
number  of  the  registered  pledgee; 

(d)  The  number  of  shares  or  units  subject  to  the  pledge;  and 

(e)  A  notation  of  any  liens  and  restrictions  of  the  issuer  and 
any  adverse  claims  (as  to  which  the  issuer  has  duty  under 

:  G.S.  25-8-403(4))  to  which  the  uncertificated  security  is  or 

.     i.  may  be  subject  at  the  time  of  registration  or  a  statement 

that  there  are  none  of  those  liens,  restrictions,  or  adverse 
claims. 


(8)  If  the  issuer  sends  the  statements  described  in  subsections  (6) 
and  (7)  at  periodic  intervals  no  less  frequent  than  quarterly,  the  issuer 
is  not  obliged  to  send  additional  statements  upon  request  unless  the 
owner  or  pledgee  requesting  them  pays  to  the  issuer  the  reasonable 
cost  of  furnishing  them. 

(9)  Each  statement  sent  pursuant  to  this  section  must  bear  a 
conspicuous  legend  reading  substantially  as  follows:  'This  statement 
is  merely  a  record  of  the  rights  of  the  addressee  as  of  the  time  of  its 
issuance.  Delivery  of  this  statement,  of  itself,  confers  no  rights  on  the 
recipient.  This  statement  is  neither  a  negotiable  instrument  nor  a 
security.'" 

Sec.  2.  The  Revisor  of  Statutes  shall  cause  to  be  printed  along 
with  this  act  all  relevant  portions  of  the  Official  Comments  to  the  1977 
amendments  to  Article  8  of  the  Uniform  Commercial  Code  as 
prepared  by  the  Commissioners  on  Uniform  State  Laws  and  such 
other  explanatory  comments  as  the  Revisor  may  deem  appropriate. 

Sec.  3.     This  act  shall  become  effective  October  I.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July.  1989. 

S.B.  834  CHAPTER  589  . 

AN  ACT  TO  AMEND  CHAPTER  14.  ARTICLE  58  REGARDING 
COUNTERFEIT  RECORDS.  TAPES  AND  OTHER  RECOIO^ED 
DEVICES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Article  58  of  Chapter  14  of  the  General  Statutes 
reads  as  rewritten:  ■,: 

"§  14-432.     'Qwmer'  defined.  Definitions. 

As  used  in  this  Article,  'owner"  means  the  person  who  owns  the 
sounds  fixed  in  any  master  phonograph  record,  master  disc,  master 
tape,    master    film    or   other   device    used   for    reproducing    recorded 
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sounds  on  phonograph  records,  discs,  tapes,  films  or  other  articles  on 
which  sound  is  or  can  be  recorded  and  from  which  the  transferred 
sounds  are  directly  or  indirectly  derived ,  derived,  or  the  person  who 
owns  the  rights  to  record  or  authorize  the  recording  of  a  live 
performance;  'article'  means  the  tangible  medium  upon  which  sounds 
or  images  are  recorded  or  any  original  phonograph  record,  disc,  tape, 
audio  or  video  cassette,  wire,  film  or  other  medium  now  known  or 
later  developed  on  which  sounds  or  images  are  or  can  be  recorded  or 
otherwise  stored,  or  any  copy  or  reproduction  which  duplicates,  in 
whole  or  in  part,  the  original. 

"§    14-433.       Recording    of   live    concerts    or    recorded    sounds    and 
disiribulion,  etc.,  of  such  recordings  unlawful  in  certain  circumstances. 
(a)  It  shall  be  unlawful  for  any  person  to: 

(1)  Knowingly  transfer  or  cause  to  be  transferred,  directly  or 
indirectly  by  any  means,  any  sounds  at  a  live  concert  or  any 
sounds  recorded  on  a  phonograph  record,  disc.  wire,  tape, 
film  or  other  article  on  which  sounds  are  recorded,  with  the 
intent  to  sell  or  cause  to  be  sold,  or  to  use  or  cause  to  be 
used  for  profit  through  public  performance,  such  article  on 
which  sounds  are  so  transferred,  without  consent  of  the 
owner,  or 

(2)  Manufacture,  distribute  or  distribute,  wholesale  or  transport 
any  article  for  profit,  or  possess  for  such  purposes  with  the 
knowledge  that  the  sounds  are  so  transferred,  without 
consent  of  the  owner,  owner. 

(3)  Knowingly  transfer  or  cause  to  be  transferred,  directly  or 
indirectly  by  any  means,  any  sounds  at  a  live  concert,  with 
the  intent  to  sell  or  cause  to  be  sold,  or  to  use  or  cause  to  be 
used  for  profit  through  public  performance,  such  article  on 
which  sounds  are  so  transferred,  without  consent  of  the 
owner,  or 

(4)  Manufacture,  distribute,  transport  or  wholesale  any  such 
article  for  profit,  or  possess  for  such  purposes  with  the 
knowledge  that  the  sounds  are  so  transferred,  without 
consent  of  the  owner. 

(b)  Subdivisions  (a)(1)  and  (a)(2)  of  this  section  shall  apply  only  to 
sound  recordings  that  were  initially  fixed  prior  to  February  15,  1972. 
Federal  copyright  law.  17  U.S.C.  §  101  et  seg.,  preempts  State 
prosecution  of  the  acts  described  in  subdivisions  (a)(1)  and  (a)(2)  with 
respect  to  sound  recordings  initially  fixed  on  or  after  February  15, 
1972. 

(c)  This  section  shall  not  apply  to  any  person  engaged  in  radio  or 
television  broadcasting  who  transfers,  or  causes  to  be  transferred,  any 
such   sounds   other  than   from   the  sound  track   of  a   motion   picture 
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intended  for.  or  in  connection  with  broadcast  or  telecast  transmission 

or  related  uses,  or  for  archival  purposes. 

"§  14-434.    Retailing,  etc..  of  certain  recorded  devices  unlawful. 

It  shall  be  unlawful  for  any  person  to  knowingly  retail  retail, 
advertise  or  offer  for  sale  or  resale,  sell  or  resell  or  cause  the  sale  or 
resale,  rent  or  cause  to  rent,  or  possess  for  any  of  these  purposes  fef 
the  purpose  of  retailing  any  article  recorded  device  that  has  been 
produced,  manufactured,  distributed,  or  acquired  at  wholesale  in 
violation  of  any  provision  of  this  Chapter. 

"§    14-435.       Recorded   devices    to   show   true   name   and   address   of 
manufacturer. 

Ninety  days  after  January  1.  1975.  every  recorded  device  article 
knowingly  sold  or  transferred  or  possessed  for  the  purpose  of  -sale 
sale,  advertising  or  offering  for  sale  or  resale,  renting  or  transporting 
or  causing  to  be  rented  or  transported  by  any  manufacturer, 
distributor,  or  wholesale  or  retail  merchant  shall  contain  on  its 
packaging  the  true  name  and  address  of  the  manufacturer.  The  term 
'manufacturer"  shall  not  include  the  manufacturer  of  the  cartridge  or 
casing  itself. 
"  §  14-436.    Recorded  devices:  civil  action  for  damages. 

Any  owner  of  a  recorded  device  an  article  as  defined  in  this 
Chapter  whose  work  is  allegedly  the  subject  of  a  violation  of  G.S. 
14-433  or  14-434.  shall  have  a  cause  of  action  in  the  courts  of  this 
State  for  all  damages  resulting  therefrom,  including  actual, 
compensatory  and  incidental  damages. 
"§  14-437.    Violation  of  Article  a  misdemeanor  Article;  penalties. 

(a)  Every  individual  act  manufacturer,  distribution >  sale  or  transfer 
of  such  recorded  devices  in  contravention  of  the  provisions  of  this 
Article  shall  constitute  a  misdemeanor  punishable  by  six  months  in 
jaiK  a  fine  of  up  to  five  hundred  dollars  ($500.00),  or  both. 
constitute: 

(1)  A  Class  I  felony,  punishable  by  imprisonment  for  not  more 
than  five  years,  a  fine  of  not  more  than  one  hundred  fifty 
thousand  dollars  ($150.000).  or  both,  if  the  offense  involves 
at  least  1.000  unauthorized  sound  recordings  or  at  least  100 
unauthorized  audio  visual  recordings  during  any  18Q-day 
period  or  is  a  second  or  subsequent  conviction  under  either 
subdivision  (1)  or  (2)  of  this  section: 

(2)  A  misdemeanor,  punishable  by  imprisonment  of  not  more 
than  two  years,  a  fine  of  not  more  than  twenty-five  thousand 
dollars  ($25.000).  or  both,  if  the  offense  involves  more  than 
100  but  less  than  1.000  unauthorized  sound  recordings  or 
more  than  10  but  less  than  100  unauthorized  audio  visual 
recordings  during  any  180-day  period:  or 
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(3)    A  misdemeanor,  punishable  by  not  more  than  six  months  in 

jail,  a  fine  of  not  more  than  one  thousand  dollars  ($1,000), 

or  both,  for  any  other  violation  of  these  sections. 

(b)    If  a  person  is  convicted  of  any  violation  under  this  Article,  the 

court,   in   its   judgment  of  conviction,   shall  order  the  forfeiture  and 

destruction  or  other  disposition  of: 

(1)  All  infringing  articles:  and 

(2)  All  implements,  devices  and  equipment  used  or  intended  to 
be  used  in  the  manufacture  of  the  infringing  articles." 

Sec.  2.  This  act  shall  become  effective  November  1,  1989. 
This  act  does  not  affect  litigation  pending  on  the  effective  date  of  this 
act. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July,  1989. 

S.B.  841  CHAPTER  590 

AN  ACT  TO  REWRITE  THE  LAW  CONCERNING  THE  EFFECT 
OF  A  DISSENT  FROM  A  WILL  BY  A  SURVIVING  SPOUSE. 

The  General  Assembly  of  Nonh  Carolina  enacts: 
Section  1.      G.S.  30-3  reads  as  rewritten: 
"  §  30-3.  Effect  of  dissent. 

(a)  Upon  dissent  as  provided  for  in  G.S.  30-2,  the  surviving 
spouse,  except  as  provided  in  subsection  (b)  of  this  section,  shall  take 
the  same  share  of  the  deceased  spouse's  real  and  personal  property  as 
if  the  deceased  had  died  intestate:  provided,  that  if  the  deceased  spouse 
is  not  survived  by  a  child,  children,  or  any  lineal  descendants  of  a 
deceased  child  or  children,  or  by  a  parent,  the  surviving  spouse  shall 
receive  only  one  half  of  the  deceased  spouse's  net  estate  as  defined  in 
G.S.  29-2(5).  which  one  half  shall  be  estimated  and  determined  before 
any  federal  estate  tax  is  deducted  or  paid  and  shall  be  free  and  clear  of 
such  tax. 

(b)  Whenever  the  surviving  spouse  is  a  second  or  successive 
spouse,  he  or  she  shall  take  only  one  half  of  the  amount  provided  by 
the  Intestate  Succession  Act  for  the  surviving  spouse  if  the  testator  has 
surviving  him  lineal  descendants  by  a  former  marriage  but  there  are 
no  lineal  descendants  surviving  him  by  the  second  or  successive 
marriage. 

(c)  If  the  surviving  spouse  dissents  from  his  or  her  deceased 
spouse's  will  and  takes  an  intestate  a  share  as  determined  by  reference 
to  the  Intestate  Succession  Act  as  pro\ided  herein,  the  residue  of  the 
testator's  net  estate,  as  defined  in  G.S.  29-2.  shall  be  distributed  to  the 
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other  devisees   and    legatees   as   provided    in   the   testator's    last  will, 
diminished  pro  rata  unless  the  will  otherwise  provides. 

If  the  will  to  which  the  dissent  is  filed  makes  a  disposition  to  a 
revocable  inter  vivos  trust  established  by  the  deceased  spouse,  then  the 
surviving  spouse,  upon  taking  the  share  of  the  deceased  spouse's  real 
and  personal  property  to  which  the  surviving  spouse  is  entitled  by 
reason  of  the  dissent,  shall  be  deemed  for  purposes  of  the  trust  to  have 
forfeited  all  remaining  benefits  under  the  trust  for  the  benefit  of  the 
surviving  spouse.  The  assets  remaining  in  the  trust  thereafter  shall  be 
administered  and  disposed  of  as  if  the  surviving  spouse  had 
predeceased  the  testator.  The  provisions  of  this  paragraph  shall  be 
applicable  to  all  property  bequeathed  or  devised  to  the  trust  by  the  will 
and  to  all  property  held  by  the  trustee  at  the  time  of  the  death  of  the 
testator  or  which  passes  to  the  trustee  by  reason  of  the  death  of  the 
testator  to  the  extent  that  the  testator  had  the  right  to  control  the 
disposition  of  the  property  at  the  testator's  death.  The  provisions  of 
this  paragraph  shall  not  be  applicable  to  the  extent  that  the  will  or 
trust  instrument  provides  otherwise. 

(d)  No  personal  representative,  fiduciary  or  other  person  liable  for 
distributing  or  disposing  of  property  in  accordance  with  the  testator's 
will  or  an  inter  vivos  trust  described  in  this  subsection  shall  be  liable 
for  distributing  or  disposing  of  property  in  accordance  with  such  will 
or  trust  agreement  if  the  distribution  or  disposition  is  otherwise  proper 
and  the  personal  representative,  trustee  or  other  person  has  no  actual 
Rjiowledge  of  the  facts  that  constitute  a  revocation  of  the  surviving 
spouse's  rights  as  a  devisee  or  a  beneficiary  under  the  will  or  trust 
under  this  section." 

Sec.  2.  This  act  shall  become  effective  October  1.  1989,  and 
shall  apply  to  the  estates  of  all  decedents  dying  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July,  1989. 

H.B.  886  CHAPTER  591  ^   ^^ 

AN  ACT  TO  AUTHORIZE  ASHE.  ROBESON.  AND  WAYNE 
COUNTIES  TO  COLLECT  CERTAIN  FEES  IN  THE  SAME 
MANNER  AS  AD  VALOREM  TAXES. 

Tlie  General  Assembly  of  North  Carolina  enacts: 

Section  1.  A  county  may  provide  that  any  fee  imposed  under 
G.S.  153A-292  may  be  billed  with  the  ad  valorem  taxes,  may  be 
payable  in  the  same  manner  as  ad  valorem  taxes,  and.  in  the  case  of 
nonpayment,  may  result  in  the  imposition  of  a  lien  on  the  property 
owner's  real  property  in  the  same  manner  as  ad  valorem  taxes. 
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Sec.  2.  This  act  applies  to  Ashe.  Robeson,  and  Wayne  Counties 
only. 

Sec.  3.  This  act  is  effective  upon  ratification  and  applies  to  fees 
imposed  on  or  after  April  1 .  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July.  1989. 

H.B.  1160  CHAPTER  592 

AN  ACT  REGARDING  REAL  PROPERTY  TO  BE  PURCHASED 
OR  RENTED  THAT  WAS  PREVIOUSLY  OCCUPIED  BY  A 
PERSON  WHO  DIED  OR  HAD  A  SERIOUS  ILLNESS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Chapter  39  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  9. 
"Disclosure. 
"  §  39-50.    Death  or  illness  of  previous  occupant. 

In  offering  real  property  for  sale  it  shall  not  be  deemed  a  material 
fact  that  the  real  property  was  occupied  previously  by  a  person  who 
died  or  had  a  serious  illness  while  occupying  the  property;  provided, 
however,  that  no  seller  may  knowingly  make  a  false  statement 
regarding  such  past  occupancy." 

Sec.  2.     Article    1    of  Chapter   42    of  the   General   Statutes    is 
amended  by  adding  a  new  section  to  read: 
"  §  42-14.2.    Death  or  illness  of  previous  occupant. 

In  offering  real  property  for  rent  or  lease  it  shall  not  be  deemed  a 
material  fact  that  the  real  property  was  occupied  previously  by  a 
person  who  died  or  had  a  serious  illness  while  occupying  the  property; 
provided,  however,  that  no  landlord  or  lessor  may  knowingly  make  a 
false  statement  regarding  such  past  occupancy." 

Sec.  3.  This  act  shall  become  effective  July  1,  1989,  and  shall 
apply  to  acts  or  omissions  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July.  1989. 

H.B.  323  '        CHAPTER  593 

AN  ACT  TO  CONSOLIDATE  A  CERTAIN  AREA  INTO  THE 
TOWN  OF  CALABASH.  SUBJECT  TO  A  REFERENDUM.  AND 
CONCERNING  HEIGHT  LIMITATIONS  IN  THE  TOWN  OF 
HOLDEN  BEACH. 
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The  General  Assembly  of  Norih  Carolina  enacts: 

Section  1.      The    following    described    area    is    annexed    to    the 
Town  of  Calabash: 

TRACT  A 
BEGINNING  at  a  point  said  point  being  located  in  the  northern  right- 
of-way  line  of  N.C.  179  (formerly  S.R.  1163)  a  60"  RW  and  also 
being  located  where  the  northern  right-of-way  line  of  N.C.  179  is 
intersected  by  the  eastern  right-of-way  line  of  S.R.  1168  (60'  RW). 
Thence  running  with  and  along  the  northern  right-of-way  line  of  N.C. 
179,  South  77  degrees  13  minutes  47  seconds  West,  331.67  feet; 
thence  with  a  curve  to  the  right  (values  Delta  20  degrees  33  minutes 
39  seconds.  R=  1732.95')  South  87  degrees  30  minutes  37  seconds 
West,  a  chord  of  618.54  feet:  Thence  north  82  degrees  12  minutes 
34  seconds  West.  1022.14  feet;  thence  with  a  curve  to  the  left  (values 
Delta  13  degrees  28  minutes  52  seconds.  R=  1667.02)  North  88 
degrees  44  minutes  26  seconds  west,  a  chord  of  391.32  feet.  Thence 
South  84  degrees  18  minutes  34  seconds  west,  21.93  feet  to  the  South 
Carolina  State  Line.  Thence  running  with  the  N.  C.  and  S.  C.  State 
line  North  44  degrees  43  minutes  03  seconds  West  2088.59  feet: 
thence  leaving  state  line  and  running  north  25  degrees  56  minutes  40 
seconds  East  655.02  feet;  thence  North  64  degrees  13  minutes  18 
seconds  West,  103.78  feet  to  a  point  in  the  eastern  right-of-way  line  of 
U.  S.  17;  thence  running  with  eastern  line  of  U.  S.  17  North  25 
degrees  57  minutes  42  seconds.  4027.30  feet  to  an  iron  pipe.  (This 
line  crossing  S.R.  1168).  Thence  North  60  degrees  20  minutes  57 
seconds  East,  108.09  feet:  Thence  South  30  degrees  37  minutes  22 
seconds  East.  367.29  feet;  thence  North  60  degrees  22  minutes  31 
seconds  East.  1191.43  feet;  thence  North  30  degrees  50  minutes  31 
seconds  West.  365.67  feet;  thence  North  60  degrees  12  minutes  51 
seconds  East,  1349.56  feet  to  an  iron  pipe;  thence  South  87  degrees 
47  minutes  50  seconds  West.  463.98  feet;  thence  the  following 
courses  and  distances. 

North  11  degrees  31  minutes  38  seconds  West  1  134.70  feet 
North  27  degrees  00  minutes  33  seconds  East.  98.85  feet  ,    ,!,,, 

North  18  degrees  04  minutes  38  seconds  West.  84.06  feet 
North  41  degrees  02  minutes  22  seconds  East,  45.85  feet        ,,    ..    ,,-. 
North  07  degrees  50  minutes  01  seconds  East,  53.86  feet 
North  37  degrees  32  minutes  34  seconds  East.  95.88  feet       .    -    ;-  .; 
North  45  degrees  49  minutes  04  seconds  East,  49.35  feet 
North  25  degrees  53  minutes  27  seconds  East.  40.45  feet  :;      t  ,, 

North  00  degrees  07  minutes  41  seconds  West.  70.30  feet 
North  63  degrees  40  minutes  41  seconds  East.  90.02  feet 
North   36  degrees  26   minutes  44  seconds  East.    105.05  feet  to  the 
western   right-of-way  line  of  S.R.    1167.  60'   RW;  thence  North  54 
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degrees  45  minutes  07  seconds  East  30.00  feet  to  the  centerline  of 
S.R.  1167:  thence  running  with  centerline  of  S.R.  1167  South  35 
degrees  14  minutes  53  seconds  East.  1335.78  feet;  thence  with  a 
curve  to  the  right  (values  Delta  17  degrees  08  minutes  42  seconds. 
R  =  954.93  feet)  South  26  degrees  40  minutes  32  seconds  East,  a 
chord  of  284.68  feet:  thence  continuing  with  said  centerline  and 
running  South  18  degrees  06  minutes  12  seconds  East.  1374.96  feet; 
thence  leaving  said  centerline  and  running  South  62  degrees  58 
minutes  47  seconds  West.  678.48  feet.  Thence  South  60  degrees  09 
minutes  04  seconds  West.  720.74  feet:  thence  South  30  degrees  33 
minutes  19  seconds  East.  2954.21  feet;  thence  South  60  degrees  36 
minutes  40  seconds  West.  452.61  feet:  thence  South  30  degrees  14 
minutes  30  seconds  East.  1506.91  feet  to  an  iron  pipe:  thence  North 
87  degrees  00  minutes  46  seconds  west.  779.48  feet  to  an  iron  pipe; 
thence  South  82  degrees  04  minutes  15  seconds  west.  439.56  feet  to 
an  iron  pipe:  Thence  South  85  degrees  32  minutes  33  seconds  West. 
250.00  feet  to  an  iron  pipe:  thence  South  85  degrees  32  minutes  33 
seconds  West.  762.30  feet  to  the  Eastern  right-of-way  line  of  S.R. 
1 168  (60'  RW)  thence  with  said  right-of-way  line  South  03  degrees  49 
minutes  14  seconds  East  323.50  feet  to  the  beginning  point.  Said 
Tract  A  containing  613  acres  more  or  less. 

TRACT  B 
ACREAGE  ESTATES  LAND 
BEGINNING  at  an  iron  pipe  in  the  Eastern  right-of-way  line  of  S.R. 
1167    (Persimmon    Road).       Said    beginning    iron    also    being    the 
Southwestern  corner  of  Section  C.  Acreage  Estates  as  recorded  in  Map 
Book   15.   Page  54.   Brunswick  County  Register  of  Deeds  Office  in 
Bolivia,    North    Carolina.       Thence    running    South    78    degrees    12 
minutes  01   seconds  West  30.01   feet  to  the  centerline  of  S.R.   1167; 
thence  with  the  centerline  of  S.R.  1 167.  North  13  degrees  22  minutes 
05  seconds  West.  795.55  feet:  thence  north  19  degrees  33  minutes  16 
seconds  west.  240.35  feet;  thence  continuing  with  centerline  of  S.R. 
1167   north   30  degrees  30  minutes  28   seconds  west.    1584.44  feet 
thence  leaving  the  centerline  of  S.R.    1167  and   running  North  49 
degrees  50  minutes  55  seconds  East.  88.89  feet:  thence  running  these 
various  courses  and  distances  with  and  along  Little  Singletree  Swamp: 
North  12  degrees  01  minutes  46  seconds  East.  310.06  feet 
North  07  degrees  53  minutes  49  seconds  East.  217.53  feet: 
North  06  degrees  44  minutes  59  seconds  West.  1 1 1 .09  feet; 
North  21  degrees  06  minutes  56  seconds  East.  139.44  feet; 
North  76  degrees  19  minutes  57  seconds  East.  143.24  feet; 
North  53  degrees  37  minutes  54  seconds  East.  253.73  feet: 
North  12  degrees  53  minutes  37  seconds  West.  246.25  feet: 
North  05  degrees  58  minutes  10  seconds  East.  128.21  feet; 
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North  47  degrees  1  1  minutes  43  seconds  East.  349.98  feet;  ^  ■;.'•■ 

North  42  degrees  21  minutes  42  seconds  East.  144.68  feet:      ;  '     - 

North  13  degrees  02  minutes  50  seconds  East.  390.02  feet; 

North  29  degrees  45  minutes  27  seconds  West.  171 .04  feet; 

North  33  degrees  45  minutes  43  seconds  East.  231.37  feet;      .•-<     ---' 

North  15  degrees  00  minutes  04  seconds  East.  162.79  feet; 

to  an  iron  pipe.     Thence  running  South  26  degrees  07  minutes  00 

seconds  East.  617.12  feet  to  an  iron  pipe,  thence  South  25  degrees  27 

minutes  50  seconds  East.   1659.80  feet  to  an  iron  pipe;  thence  South 

25  degrees  34  minutes  50  seconds  East.  1627.72  feet  to  an  iron  pipe; 
thence  South  25  degrees  34  minutes  45  seconds  East.  1105.79  feet  to 
an  iron  pipe;  thence  South  25  degrees  42  minutes  45  seconds  East, 
1598.56  feet  to  an  iron  pipe;  thence  South  25  degrees  36  minutes  55 
seconds  East.  2522.36  feet  to  the  centerline  of  S.R.  1165;  thence 
running  with  centerline  of  S.R.  1165.  South  42  degrees  44  minutes 
55  seconds  West.  942.04  feet;  thence  leaving  centerline  of  S.R.  1165 
and  running  North  25  degrees  16  minutes  15  seconds  west,  530.72 
feet  to  an  iron  pipe;  thence  North  25  degrees  51  minutes  15  seconds 
West.  1527.06  feet  to  an  iron  pipe;  thence  North  26  degrees  27 
minutes  19  seconds  West,  332.57  feet  to  an  iron  pipe;  Thence  North 

26  degrees  44  minutes  14  seconds  West.  163.86  feet  to  an  iron  pipe; 
Thence  North  26  degrees  54  minutes  19  seconds  West.  541.04  feet  to 
an  iron  pipe;  thence  North  26  degrees  01  minutes  19  seconds  West, 
234.02  feet  to  an  iron  pipe;  thence  North  26  degrees  32  minutes  19 
seconds  West.  1362.51  feet  to  a  concrete  monument;  thence  South  78 
degrees  15  minutes  31  seconds  West,  423.64  feet  to  a  concrete 
monument;  Thence  South  78  degrees  12  minutes  01  seconds  West, 
774.52  feet  to  the  beginning  iron.  Said  Tract  B  containing  264  acres 
more  or  less. 

Sec.  2.  (a)  The  existing  corporate  limits  of  the  Town  of 
Calabash  is  District  #1.  The  area  described  in  Section  1  of  this  act  is 
District  #2. 

(b)  Candidates  for  the  Board  of  Commissioners  shall  reside  in 
and  represent  the  districts  according  to  the  apportionment  plan 
provided  by  subsection  (c)  of  this  section,  but  ail  members  shall  be 
elected  by  all  the  qualified  voters  of  the  Town  of  Calabash. 

(c)  Two  seats  are  apportioned  to  District  #1.  and  five  seats  are 
apportioned  to  District  #2. 

(d)  In  1989.  two  members  shall  be  elected  for  District  #1.  The 
person  receiving  the  highest  number  of  votes  is  elected  to  a  four-year 
term,  and  the  person  receiving  the  next  highest  number  of  votes  is 
elected  to  a  two-year  term.  In  1991  and  quadrennially  thereafter,  one 
person  is  elected  to  a  four-year  term.  In  1993  and  quadrennially 
thereafter,  one  person  is  elected  to  a  four-year  term. 
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(dl)  In  1989.  five  persons  shall  be  elected  for  District  HI.  The 
three  persons  receiving  the  highest  numbers  of  votes  are  elected  to 
four-year  terms,  and  the  two  persons  receiving  the  next  highest 
numbers  of  votes  are  elected  to  two-year  terms.  In  1991  and 
quadrennially  thereafter,  two  persons  are  elected  to  four-year  terms. 
In  1993  and  quadrennially  thereafter,  three  persons  are  elected  to 
four-year  terms. 

(e)  The  Mayor  shall  be  elected  in  1989  and  quadrennially 
thereafter  by  the  qualified  voters  of  the  entire  town  for  a  four-year 
term . 

(0  Effective  at  the  organizational  meeting  after  the  1989  election, 
the  Board  of  Commissioners  of  the  Town  of  Calabash  is  expanded 
from  five  to  seven  members. 

Sec.  3.  Sections  1  and  2  of  this  act  shall  become  effective  only 
if  approved  separately  by  the  qualified  voters  of  the  Town  of  Calabash 
and  the  qualified  voters  in  the  area  described  in  Section  1  of  this  act. 
The  referendum  shall  be  conducted  by  the  Brunswick  County  Board  of 
Elections  on  August  22,  1989.  Notwithstanding  G.S.  163-33(8), 
notice  of  the  election  shall  be  given  at  least  14  days  prior  to  the  date 
on  which  the  registration  books  or  records  are  closed  for  the  election. 
The  Brunswick  County  Board  of  Elections  shall  identify  the  qualified 
voters  in  the  area  described  in  Section  1  of  this  act  in  accordance  with 
G.S.  163-288.2. 

Sec.  4.     The  question  on  the  ballot  shall  be: 

"[]    FOR  Consolidation  of  Carolina  Shores  Village  into  the  Town 

of  Calabash 
[]      AGAINST  Consolidation  of  Carolina  Shores  Village  into  the 

Town  of  Calabash". 
Sec.  5.  In  such  election,  if  a  majority  of  the  votes  in  the  Town 
of  Calabash,  and  a  majority  of  the  votes  in  the  area  described  in 
Section  1  of  this  act  are  cast  "FOR  Consolidation  of  Carolina  Shores 
Village  into  the  Town  of  Calabash",  then  effective  August  31,  1989. 
Sections  1  and  2  of  this  act  are  effective.  Otherwise,  they  have  no 
force  and  effect. 

Sec.  6.  Notwithstanding  G.S.  163-294.2,  the  candidate  filing 
period  for  the  1989  municipal  elections  in  the  Town  of  Calabash  shall 
open  at  12:00  noon  on  the  last  Friday  in  August  and  close  at  12:00 
noon  on  the  second  Friday  in  September.  If  Sections  1  and  2  of  this 
act  become  effective,  then  any  person  identified  as  a  qualified  voter  in 
the  area  described  in  Section  1  of  this  act  in  accordance  with  G.S. 
163-288.2  shall  be  entitled  to  be  a  candidate  after  the  filing  period 
opens,  even  though  that  is  prior  to  the  August  31.  1989,  effective  date 
of  the  annexation. 


1567 


CHAPTER  594  Session  Laws  -  1989 

Sec.  6.1.  Section  3  of  Chapter  1019.  Session  Laws  of  1987,  as 
amended  by  Section  3  of  Chapter  456.  Session  Laws  of  1989.  is 
amended  by  adding  the  following  immediately  before  the  period  at  the 
end:  ".  but  as  to  the  Town  of  Holden  Beach.  Section  I  of  this  act 
applies  only  to  areas  within  the  corporate  limits  of  the  Town  as  of 
June  26.  1989". 

Sec.  7.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  6th 
day  of  July.  1989. 

H.B.  316  CHAPTER  594 

AN  ACT  TO  ESTABLISH  THE  NORTH  CAROLINA  NURSING 
SCHOLARS  PROGRAM  AND  THE  NORTH  CAROLINA 
NURSING  SCHOLARS  COMMISSION.  •:.:  ■-,        ,  . 

The  General  Assembly  of  Norili  Carolina  enacts:     ■  . 

Section  I.  Chapter  90  of  the  General  Statutes  is  amended  by 
adding  a  new  Article  to  read: 

"ARTICLE  9C.  ,.  .?         ,   ' 

"Nursing  Scholars  Program. 
"§     90-171.60.         North     Carolina     Nursing     Scholars     Commission 
established;  membership. 

(a)  There  is  established  the  North  Carolina  Nursing  Scholars 
Commission.  The  Commission  shall  exercise  its  powers  and  duties 
independently  of  the  Board  of  Governors  of  The  University  of  North 
Carolina  and  the  State  Board  of  Community  Colleges.  Staff  assistance 
to  the  Commission  shall  be  provided  by  the  staff  of  the  State  Education 
Assistance  Authority  (SEAA)  as  created  in  G.S.  116-203. 

(b)  The  Commission  shall  consist  of  1 1  members  as  follows: 

(1)  The  chairperson  of  the  State  Board  of  Nursing,  or  his 
designee: 

(2)  The  chairperson  of  the  Board  of  the  State  Education 
Assistance  Authority: 

r       (3)    Three  persons  appointed  by  the  Governor: 

(4)  Three  persons  appointed  by  the  General  Assembly  on  the 
recommendation  of  the  President  Pro  Tempore  of  the  Senate 
in  accordance  with  G.S.  120-121;  and 

(5)  Three  persons  appointed  by  the  General  Assembly  on  the 
recommendation  of  the  Speaker  of  the  House  of 
Representatives  in  accordance  with  G.S.  120-121. 

(c)  Each  of  the  appointing  entities  shall  seek  to  achieve  a  balanced 
membership  representing,  to  the  maximum  extent  possible,  the  State 
as   a   whole.      Commission    members   shall    be   chosen    from   among 
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individuals  who  have  demonstrated  a  commitment  to  nursing,  health 
care,  or  education. 

(d)  Commission  members  shall  be  appointed  for  four-year  terms. 
The  terms  of  initial  appointees  shall  expire  July  1.  1993. 

(e)  In  the  event  a  vacancy  occurs  for  any  reason,  the  vacancy  shall 
be  filled  by  appointment  by  the  entity  that  made  the  appointment, 
except  that  vacancies  in  appointments  made  by  the  General  Assembly 
shall  be  filled  in  accordance  with  G.S.  120-122.  The  new  appointee 
shall  serve  for  the  remainder  of  the  unexpired  term. 

(0  The  chairperson  of  the  Commission  shall  be  selected  annually 
by  the  Commission  from  its  members. 

(g)  Members  of  the  Commission  shall  receive  per  diem  and 
necessary  travel  and  subsistence  expenses  in  accordance  with  Chapter 
138  of  the  General  Statutes. 

(h)      The  Commission   shall   meet   regularly  at  times   and   places 
deemed  necessary  by  the  chairperson. 
"  §  90-171 .61 .    Nursing  scholars  program  established;  administrauon. 

(a)  There  is  established  the  Nursing  Scholars  Program.  The 
North  Carolina  Nursing  Scholars  Commission  shall  determine 
selection  criteria,  methods  of  selection,  and  shall  select  recipients  of 
scholarship  loans  made  under  the  Nursing  Scholars  Program. 

(b)  The  Nursing  Scholars  Program  shall  be  used  to  provide  the 
following: 

(t)  A  four-year  scholarship  loan  in  the  amount  of  five  thousand 
dollars  ($5.000)  per  year,  per  recipient,  to  North  Carolina 
high  school  seniors  or  other  persons  interested  in  preparing 
to  become  a  registered  nurse  through  a  baccalaureate  degree 
program . 

(2)  A  two-year  scholarship  loan  in  the  amount  of  three  thousand 
dollars  ($3.000)  per  year,  per  recipient,  to  persons 
interested  in  preparing  to  be  a  registered  nurse  through  an 
associate  degree  nursing  program  or  a  diploma  nursing 
program. 

(3)  A  two-year  scholarship  loan  in  the  amount  of  three  thousand 
dollars  ($3,000)  per  year,  per  recipient,  for  two  years  of 
baccalaureate  nursing  study  for  college  juniors  or 
community  college  graduates  interested  in  preparing  to  be  a 
registered  nurse. 

(4)  A  two-year  scholarship  loan  of  three  thousand  dollars 
($3.000)  per  year,  per  recipient,  for  two  years  of 
baccalaureate  study  in  nursing  for  registered  nurses  who  do 
not  hold  a  baccalaureate  degree  in  nursing. 

(c)  The  Commission  shall  adopt  stringent  standards,  which  may 
include  minimum  grade  point  average,  scholastic  aptitude  test  scores, 
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and  other  standards  deemed  appropriate  by  the  Commission,  to  ensure 
that  only  the  best  potential  students  receive  loans  under  the  Nursing 
Scholars  Program.  Standards  adopted  by  the  Commission  shall 
include  provisions  for  ensuring  that  the  qualifications  of  applicants 
who  are  or  would  be  nontraditional  students  are  considered  fairly  in 
providing  them  with  opportunities  to  compete  for  the  loans.  Loans 
under  the  Nursing  Scholars  Program  shall  be  awarded  only  to 
applicants  who  meet  the  standards  set  by  the  Commission  and  who 
agree  to  practice  nursing  in  North  Carolina  upon  completion  of  the 
nursing  education  program  supported  by  the  loan- 
ed) The  Commission  shall  develop  and  administer  the  Nursing 
Scholars  Program  in  cooperation  with  nursing  schools  at  institutions 
approved  by  the  Commission  and  the  North  Carolina  Board  of 
Nursing.  The  Nursing  Scholars  Program  shall  provide  for 
participants  to  be  exposed  to  a  range  of  extracurricular  activities  while 
in  school,  which  activities  shall  be  aimed  at  instilling  in  students  a 
strong  motivation  to  remain  in  the  practice  of  nursing  and  to  provide 
leadership  for  the  nursing  profession. 

(e)  The  Commission  may  form  regional  review  committees  to  assist 
it  in  identifying  the  best  high  school  seniors  and  other  applicants  for 
the  program.  The  Commission  and  the  review  committees  shall  make 
an  effort  to  identify  and  encourage  minority  students  and  students  who 
may  not  otherwise  consider  a  career  in  nursing  to  apply  for  the 
Nursing  Scholars  Program. 

(f)  Upon  the  naming  of  recipients  of  loans  from  the  Nursing 
Scholars  Program,  the  Commission  shall  inform  the  State  Education 
Assistance  Authority  (SEAA)  of  its  decisions.  The  SEAA  shall 
perform  all  of  the  administrative  functions  necessary  to  implement  this 
Article,  which  functions  shall  include:  rule-making,  dissemination  of 
information  to  the  public,  distribution  and  receipt  of  applications  for 
scholarship  loans,  and  the  functions  necessary  for  the  execution, 
payment,  and  enforcement  of  promissory  notes  required  under  this 
Article. 

"  §  90-171 .62.    Terms  of  loans:  receipt  and  disbursement  of  funds. 

(a)  All  scholarship  loans  shall  be  evidenced  by  notes  made  payable 
to  the  State  Education  Assistance  Authority  that  bear  interest  at  the 
rate  of  ten  percent  (10%)  per  year  beginning  90  days  after  completion 
of  the  nursing  education  program,  or  90  days  after  termination  of  the 
scholarship  loan,  whichever  is  earlier.  The  scholarship  loan  may  be 
terminated  upon  the  recipient's  withdrawal  from  school  or  by  the 
recipient's  failure  to  meet  the  standards  set  by  the  Commission. 

(b)  The  State  Education  Assistance  Authority  shall  forgive  the  loan 
if,  within  seven  years  after  graduation  from  a  nursing  education 
program,  the  recipient  practices  nursing  in  North  Carolina  for  one 
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year  for  every  year  a  scholarship  loan  was  provided.  If  the  recipient 
repays  the  scholarship  loan  by  cash  payments,  all  indebtedness  shall 
be  repaid  within  ten  years. 

(c)  All  funds  appropriated  to  or  otherwise  received  by  the  Nursing 
Scholars  Program  for  scholarships,  all  funds  received  as  repayment  of 
scholarship  loans,  and  all  interest  earned  on  these  funds,  shall  be 
placed  in  a  revolving  fund.  This  revolving  fund  may  be  used  only  for 
scholarship  loans  granted  under  the  Nursing  Scholars  Program." 

Sec.  2.  Nothing  in  this  act  obligates  the  General  Assembly  to 
appropriate  funds.  Sections  of  this  act  that  require  additional  funding 
are  not  effective  until  the  necessary  funds  are  appropriated. 

Sec.  3.     This  act  shall  become  effective  July  I.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July,  1989. 

H.B.  403  CHAPTER  595 

AN  ACT  TO  MODIFY  THE  LAW  CONCERNING  ROADWAY 
CORRIDOR  OFFICIAL  MAPS.  MUNICIPAL  PARTICIPATION 
IN  IMPROVEMENTS  TO  THE  STATE  HIGHWAY  SYSTEM, 
AND  DEDICATION  OF  RIGHT-OF-WAY  WITH  DENSITY  OR 
DEVELOPMENT  RIGHTS  TRANSFER. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  136-44.50  reads  as  rewritten: 
"  §  136-44.50.    Roadway  corridor  official  map  act. 

(a)  A  roadway  corridor  official  map  may  be  adopted  or  amended  by 
the  governing  board  of  any  city  within  its  corporate  limits  and  the 
extraterritorial — jurisdiction — of — its — building — permit — issuance — and 
subdivision  control  ordinances  for  any  thoroughfare  included  as  part 
of  a  comprehensive  plan  for  streets  and  highways  adopted  pursuant  to 
G.S.  136-66.2  or  by  the  Board  of  Transportation  for  any  portion  of 
the  existing  or  proposed  State  highway  system.  Before  a  city  adopts  a 
roadway  corridor  official  map  that  extends  beyond  the  extraterritorial 
jurisdiction  of  its  building  permit  issuance  and  subdivision  control 
ordinances,  or  adopts  an  amendment  to  a  roadway  corridor  official 
map  outside  the  extraterritorial  jurisdiction  of  its  building  permit 
issuance  and  subdivision  control  ordinances,  the  city  must  obtain 
approval  from  the  Board  of  County  Commissioners.  No  roadway 
corridor  official  map  shall  be  adopted  or  amended,  nor  may  any 
property  be  regulated  under  this  Article  until: 

(1)    The    governing    board    of   the    city    or    the    Department   of 
Transportation  in  each  count}  affected  by  the  map.  has  held 
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a    public    hearing    on    the    proposed    map   or    amendment. 
Notice  of  the  hearing  shall  be  provided: 

a.  By  publication  at  least  once  a  week  for  four  successive 
weeks  prior  to  the  hearing  in  a  newspaper  having  general 
circulation  in  the  county  in  which  the  roadway  corridor 

•  to  be  designated  is  located. 

b.  By  two-week  written  notice  to  the  Secretary  of 
Transportation,  the  Chairman  of  the  Board  of  County 
Commissioners,    and    the   Mayor   of  any   city   or   town 

,  through   whose  corporate  or  extraterritorial  jurisdiction 

the  roadway  corridor  passes. 

c.  By  posting  copies  of  the  proposed  roadway  corridor  map 
or  amendment  at  the  courthouse  door  for  at  least  21  days 
prior  to  the  hearing  date.  The  notice  required  in  sub- 
subdivision  a.  above  shall  make  reference  to  this  posting. 

(2)  A  permanent  certified  copy  of  the  roadway  corridor  official 
map  or  amendment  has  been  filed  with  the  register  of  deeds. 
The  boundaries  may  be  defined  by  map  or  by  written 
description,  or  a  combination  thereof.  The  copy  shall 
measure  approximately  20  inches  by  12  inches,  including  no 
less  than  one  and  one-half  inches  binding  space  on  the  left- 
hand  side, 
(b)  Roadway  corridor  official  maps  and  amendments  shall  be 
distributed  and  maintained  in  the  following  manner: 

(1)  A  copy  of  the  official  map  and  each  amendment  thereto  shall 
be  filed  in  the  office  of  the  city  clerk  for  municipal-adopted 
maps>  or  and  in  the  office  of  the  district  engineer  for  State- 
adopted  maps. 

(2)  A  copy  of  the  official  map,  each  amendment  thereto  and  any 
variance  therefrom  granted  pursuant  to  G.S.  136-44.52  shall 
be  furnished  to  the  tax  supervisor  of  any  county  and  tax 
collector  of  any  city  affected  thereby.  The  portion  of 
properties  embraced  within  a  roadway  corridor  and  any 
variance  granted  shall  be  clearly  indicated  on  all  tax  maps 
maintained  by  the  county  or  city  for  such  period  as  the 
designation  remains  in  effect. 

(3)  Notwithstanding  any  other  provision  of  law,  the  certified 
copy  filed  with  the  register  of  deeds  shall  be  placed  in  a 
book  maintained  for  that  purpose  and  cross-indexed  by 
number  of  road,  street  name,  or  other  appropriate 
description.  The  register  of  deeds  shall  collect  a  fee  of  five 
dollars  ($5.00)  for  each  map  sheet  or  page  recorded. 

■(e) — No   roadway  corridor   or   any   portion   thereof  placed   on   an 
official  map  shall  be  effective  unless: 
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444 The  roadway  corridor  or  a  portion  thereof  appears  on  the 

Transportation  Improvement  Program  adopted  by  the  Board 
of  Transportation  under  G.S.  143B-35Q(0(4);  or 
42) — The  roadway  corridor  or  a  portion  thereof  appears  on  the 
street  system  plan  adopted  pursuant  to  G.S.    136-66.2.  and 
the  adopting  cit)'  or  town  has  adopted  a  capital  improvements 
plan- of    10   years    or    shorter    duration    which    shows    the 
estimated — cost — of — acquisition — aftd — construction — of — \he 
designated  roadway  corridor  and  the  anticipated  Financing  for 
that  project, 
(d)      Within   one  year  following  the  establishment  of  a  roadway 
corndor    official    map    or    amendment,    work    shall    begin    on    an 
environmental    impact   statement   or    preliminary   engineering.      The 
failure  to  begin  work  within  the  one-year  period  shall  constitute  an 
abandonment  of  the  corridor,  and  the  provisions  of  this  Article  shall 
no    longer   apply   to    properties    or    portions    of  properties   embraced 
within    the    roadway   corridor.      A   city   may   prepare   environmental 
impact  studies  and  preliminary  engineering  work  in  connection  with 
the  establishment  of  a  roadway  corridor  official  map  or  amendments  to 
a  roadway  corridor  official  map.     When  a  city  prepares  a  roadway 
corridor  official  map  for  a  street  or  highway  that  has  been  designated 
a  State  responsibility  pursuant  to  G.S.    136-66.2.  the  environmental 
impact  study  and  preliminary  engineering  work  shall  be  reviewed  and 
approved  by  the  Department  of  Transportation." 
Sec.  2.     G.S.  1 36-66. 3(c)  reads  as  rewritten: 
"(c)    A  municipality'  is  authorized  to  make  improvements  to  portions 
of  the  State  highway  system  lying  within  the  municipal  corporate  limits 
utilizing  local  funds  that  have  been  authorized  for  that  purpose  by  a 
vote  of  the  citizens  of  the  municipalit}'.     A  municipality  is  authorized 
and    empowered    to    acquire    land    by    dedication    and    acceptance, 
purchase,  or  eminent  domain,  and  make  improvements  to  portions  of 
the    State    highway    system    lying    within    or    outside    the    municipal 
corporate  limits  utilizing  local  funds  that  have  been  authorized  for  that 
purpose  by  a  vote  of  the  citizens  of  the  municipality.    The  governing 
body  of  the  municipality  may  call  a  special  referendum  at  any  time  to 
allow  this  use  of  funds.    The  total  cost  of  the  improvements  authorized 
by  this  subsection  shall  be  the  responsibility  of  the  municipality  and 
shall  not  be  participated  in  by  the  Department  of  Transportation,  nor 
shall  the  construction   of  improvements   be  a  consideration   for  any 
other  project  by  the  Department  of  Transportation.    All  improvements 
to  the  State  highway  system   shall   be  done   in   accordance  with   the 
specifications  and  requirements  of  the  Department  of  Transportation 
and   shall    be   set   forth    in    an    agreement   entered    into   between    the 
municipality  and  the  Department.     The  Board  of  Transportation  shall 
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not  give  consideration  to  or  credit  for  such  locally  financed 
improvements  in  the  Transportation  Improvement  Program  under  G.S. 
143B-350(0(4)." 

Sec.  3.     G.S.  136-66.3(0  reads  as  rewritten: 

"(f)  Municipalities  having  a  population  of  less  than  10,000 
according  to  the  most  recent  annual  estimates  of  population  as  certified 
to  the  Secretary  of  Revenue  by  the  State  Budget  Officer  shall  not 
participate  in  the  right-of-way  and  construction  costs  of  any  State 
highway  system  improvement  project  approved  by  the  Board  of 
Transportation  under  G.S.  l43B-350(f)(4). 

Municipalities  having  a  population  of  10,000  or  more  according  to 
the  most  recent  annual  estimates  of  population  as  certified  to  the 
Secretary  of  Revenue  by  the  State  Budget  Officer  may,  but  shall  not 
be  required  by  the  Department  or  Board  of  Transportation,  participate 
up  to  a  maximum  percentage  as  shown  below  in  the  cost  of  rights-of- 
way  of  the  portion  of  any  transportation  improvement  project  approved 
by  the  Board  of  Transportation  under  G.S.  143B-350(f)(4)  that  is 
located  within  the  municipal  corporate  limits: 

Municipal  Maximum  Participation  ■ 

Population  -  In  Right-of-Way  Costs        .    , 

10,000-    25,000  -^           -                         5%           .  > 

25,001  -    50.000                                               10%  :  ;' 

50.001  -  100.000  .^             ■    ....               15%     ■   "     ,  . 

over        100.000                 '                    .           25%;.:  '.-- 

This  authority  to  allow  a  municipality  to  participate  in  the  right-of-way 
costs  of  any  transportation  improvement  project  approved  by  the  Board 
of  Transportation  under  G.S.  143B-350  (f)(4)  that  is  located  within 
the  municipal  corporate  limits  shall  expire  on  June  30,  1990  June  30, 
1992. 

Any  parflcipation  shall  be  set  forth  in  an  agreement  between  the 
municipality  and  the  Department  of  Transportation.  Upon  request  of 
the  municipality,  the  Department  of  Transportation  shall  allow  the 
municipality  a  period  of  not  less  than  three  years  from  the  date 
construction  of  the  project  is  initiated  to  reimburse  the  Department 
their  agreed  upon  share  of  the  costs  of  rights-of-way  necessary  for  the 
project.  The  Department  of  Transportation  shall  not  charge  a 
municipality  any  interest  on  its  agreed  upon  share  of  rights-of-way 
costs.  The  Secretary  shall  report  in  writing,  on  a  monthly  basis,  to 
the  Joint  Legislative  Commission  on  Goxeinmental  Operations  on  all 
agreements  entered  into  between  municipalities  and  the  Department  of 
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Transportation.    Tiie  report  shall  state  in  summary  form  the  contents 
of  such  agreements." 

Sec.  4.  G.S.  136-66.10(3)  reads  as  rewritten: 
"(a)  Whenever  a  tract  of  land  located  within  the  territorial 
jurisdiction  of  a  city  or  county's  zoning  or  subdivision  control 
ordinance  or  any  other  land  use  control  ordinance  authorized  by  local 
act  is  proposed  for  subdivision  or  for  use  pursuant  to  a  zoning  or 
building  permit,  and  a  portion  of  it  is  embraced  within  a  corridor  for 
a  street  or  highway  on  a  plan  established  and  adopted  pursuant  to  G.S. 
136-66.2  for  a  street  or  highway  that  is  included  in  the  Department  of 
Transportation's  "Transportation  Improvement  Program",  a  city  or 
county  zoning  or  subdivision  ordinance  may  provide  for  the  dedication 
of  right-of-way  within  that  corridor  pursuant  to  any  applicable  legal 
authority,  or: 

(1)  A  city  or  county  may  require  an  applicant  for  subdivision 
plat  approval  or  for  a  special  use  permit,  conditional  use 
permit,  or  special  exception,  or  for  any  other  permission 
pursuant  to  a  land  use  control  ordinance  authorized  by  local 
act  to  dedicate  for  street  or  highway  purpose,  the  right-of- 
way  within  such  corridor  if  the  city  or  county  allows  the 
applicant  to  transfer  density  credits  attributable  to  the 
dedicated  right-of-way  to  contiguous  land  owned  by  the 
applicant.  No  dedication  of  right-of-way  shall  be  required 
pursuant  to  this  subdivision  unless  the  board  or  agency 
granting  final  subdivision  plat  approval  or  the  special  use 
permit,  conditional  use  permit,  special  exception,  or 
permission  shall  find,  prior  to  the  grant,  that  the  dedication 
does  not  result  in  the  deprivation  of  a  reasonable  use  of  the 
original  tract  and  that  the  dedication  is  either  reasonably 
related  to  the  traffic  generated  by  the  proposed  subdivision 
or  use  of  the  remaining  land  or  the  impact  of  the  dedication 
is  mitigated  by  measures  provided  in  the  local  ordinance. 

(2)  If  a  city  or  county  does  not  require  the  dedication  of  right- 
of-way  within  the  corridor  pursuant  to  subdivision  (1)  of  this 
subsection  or  other  applicable  legal  authority,  but  an 
applicant  for  subdivision  plat  approval  or  a  zoning  or 
building  permit,  or  any  other  permission  pursuant  to  a  land 

.  use    control    ordinance    authorized    by    local    act    elects    to 

dedicate  the  right-of-way.  the  city  or  county  may  allow  the 
applicant  to  transfer  density  credits  attributable  to  the 
dedicated  right-of-way  to  contiguous  land  that  is  part  of  a 
common  development  plan  or  to  transfer  severable 
development  rights  attributable  to  the  dedicated  right-of-way 
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to    noncontiguous    land    in    designated    receiving    districts 
pursuant  to  G.S.  136-66.1  1." 
Sec.  5.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July,  1989. 

H.B.  524  CHAPTER  596 

AN  ACT  TO  PROVIDE  ADDITIONAL  INFORMATION  TO 
VICTIMS  AND  WITNESSES  OF  CRIMES  ABOUT  THEIR 
RIGHTS  AND  THE  TRIAL  PROCEEDINGS  CONCERNING 
THEM  AND  TO  INCLUDE  SERIOUS  MISDEMEANORS 
AMONG  THE  CRIMES  FOR  WHICH  SUCH  INFORMATION  IS 
TO  BE  MADE  AVAILABLE. 

The  General  Assembly  of  North  Carolina  enacts:  --    ■■ 

Section  1.      G.S.  15A-824  reads  as  rewritten: 
"§  I5A-824.    Definitions. 

As  used  in  this  Article,  unless  the  context  clearly  requires 
otherwise: 

(1)  'Crime"  means  a  serious  misdemeanor  as  determined  in  the 
sole  discretion  of  the  district  attorney,  any  felony  felony,  or 
■aw-  an^  act  committed  by  a  juvenile  that,  if  committed  by  a 
competent  adult,  would  constitute  a  felony. 

(2)  'Family  member'  means  a  spouse,  child,  parent  or  legal 
guardian,  or  the  closest  living  relative. 

(3)  'Victim"  means  a  person  against  whom  there  is  probable 
cause  to  believe  a  crime  has  been  committed. 

(4)  'Witness"  means  a  person  who  has  been  or  is  expected  to  be 
summoned  to  testify  for  the  prosecution  in  a  criminal  action 
concerning  a  felony,  or  who  by  reason  of  having  relevant 
information  is  subject  to  being  called  or  is  likely  to  be  called 

'        as  a  witness  for  the  prosecution  in  such  an  action,  whether 

or  not  an  action  or  proceeding  has  been  commenced." 
Sec.  2.     G.S.  15A-825  reads  as  rewritten: 
"  §  15A-825.    Treatment  due  victims  and  witnesses. 

To  the  extent  reasonably  possible  and  subject  to  available  resources, 
the  employees  of  law-enforcement  agencies,  the  prosecutorial  system, 
the  judicial  system,  and  the  correctional  system  should  make  a 
reasonable  effort  to  assure  that  each  victim  and  witness  within  their 
jurisdiction: 

(1)      Is     provided     information     regarding     immediate     medical 
"■  ■  assistance    when     needed    and    is    not    detained    for    an 
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unreasonable  length  of  time  before  having  such  assistance 
administered. 

(2)  Is  provided  information  about  available  protection  from 
harm  and  threats  of  harm  arising  out  of  cooperation  with 
law-enforcement  prosecution  efforts,  and  receives  such 
protection. 

(2a)  Is  provided  information  that  testimony  as  to  one's  home 
address  is  not  relevant  in  every  case,  and  that  the  victim  or 
witness  may  request  the  district  attorney  to  raise  an 
objection  should  he/she  deem  it  appropriate  to  this  line  of 
questioning  in  the  case  at  hand. 

(3)  Has  any  stolen  or  other  personal  property  expeditiously 
returned  by  law-enforcement  agencies  when  it  is  no  longer 
needed  as  evidence,  and  its  return  would  not  impede  an 
investigation  or  prosecution  of  the  case.  When  feasible,  all 
such  property,  except  weapons,  currency,  contraband, 
property  subject  to  evidentiary  analysis,  and  property  whose 
ownership  is  disputed,  should  be  photographed  and 
returned  to  the  owner  within  a  reasonable  period  of  time  of 
being  recovered  by  law-enforcement  officials. 

(4)  Is  provided  appropriate  employer  intercession  services  to 
seek  the  employer's  cooperation  with  the  criminal  justice 
system  and  minimize  the  employee's  loss  of  pay  and  other 
benefits  resulting  from  such  cooperation  whenever  possible. 

(5)  Is  provided,  whenever  practical,  a  secure  waiting  area 
during  court  proceedings  that  does  not  place  the  victim  or 
witness  in  close  proximity  to  defendants  and  families  or 
friends  of  defendants. 

(6)  Is  informed  of  the  procedures  to  be  followed  to  apply  for 
and  receive  any  appropriate  witness  fees  or  victim 
compensation. 

(6a)  Is  informed  of  the  right  to  be  present  throughout  the  entire 
trial  of  the  defendant,  subject  to  the  right  of  the  court  to 
sequester  witnesses. 

(7)  Is  given  the  opportunity  to  be  present  during  the  final 
disposition  of  the  case  or  is  informed  of  the  final 
disposition  of  the  case,  if  he  has  requested  to  be  present  or 
be  informed. 

(8)  Is  notified,  whenever  possible,  that  a  court  proceeding  to 
which  he  has  been  subpoenaed  will  not  occur  as  scheduled. 

(9)  Has  a  victim  impact  statement  prepared  for  consideration  by 
the  court. 
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(9a)  Prior  to  trial,  is  provided  information  about  plea  bargaining 
procedures  and  is  told  that  the  district  attorney  may 
recommend  a  plea  bargain  to  the  court. 

(10)  Is  informed  that  civil  remedies  may  be  available  and  that 
statutes  of  limitation  apply  in  civil  cases. 

(11)  Upon  the  victim's  written  request.  Is- ]s  notified  before  a 
proceeding^  is  held  at  which  the  release  of  the  offender  from 
custody  is  considered,  if  the  crime  for  which  the  offender 
was  placed  in  custody  is  a  Class  G  or  more  serious  felony. 

(12)  Upon  the  victim's  written  request.  Is- ]s  notified  if  the 
offender  escapes  from  custody  or  is  released  from  custody, 
if  the  crime  for  which  the  offender  was  placed  in  custody  is 
a  Class  G  or  more  serious  felony. 

(13)  Has  family  members  of  a  homicide  victim  offered  all  the 
guarantees  in  this  section,  except  those  in  subdivision  (1). 

Nothing  in  this  section  shall  be  construed  to  create  a  cause  of  action 
for  failure  to  comply  with  its  requirements." 

Sec.  3.     This  act  shall  become  effective  October  1,  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July,  1989.  , 

H.B.  846  CHAPTER  597 

AN  ACT  TO  AUTHORIZE  JOHNSTON  COUNTY  TO  DISPOSE 
OF  PROPERTY  BY  PRIVATE  SALE  IN  CONNECTION  WITH  A 
LEASE-PURCHASE  AGREEMENT  FOR  CONSTRUCTION  OF 
COUNTY  FACILITIES. 

The  General  Assembly  of  North  Carolina  enacts:        ■ 

Section  1.  Notwithstanding  Article  12  of  Chapter  160A  of  the 
General  Statutes,  Johnston  County  may  convey  at  private  sale  property 
owned  by  the  County  as  part  of  a  lease-purchase  arrangement  for  the 
construction  of  County  facilities. 

Sec.  2.  Johnston  County  will  select  the  architect  and  award  the 
bids  necessary  to  construct  the  facilities. 

Sec.  3.  This  act  is  effective  upon  ratification  and  shall  apply 
only  to  conveyances  and  contracts  entered  into  on  or  before  June  30, 
1992. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July.  1989. 
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H.B.  1153  CHAPTER  598 

AN  ACT  TO  GIVE  PRIVATE  SOLID  WASTE  COLLECTION 
FIRMS  THE  SAME  PROTECTIONS  AFTER  LEGISLATIVE 
ANNEXATION  THAT  THEY  HAVE  AFTER  INVOLUNTARY 
ANNEXATION  BY  LOCAL  ORDINANCE.  REQUIRE 
MUNICIPALITIES  TO  PAY  A  PROPORTIONATE  SHARE  OF 
RURAL  FIRE  DEPARTMENT  DEBT  UPON  VOLUNTARY 
ANNEXATION  AND  MAKE  TECHNICAL  AMENDMENTS  TO 
THE  ANNEXATION  STATUTES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Part  1  of  Article  16  of  Chapter  160A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"  §  160A-324.  Contract  with  private  solid  waste  collection  firmjs). 

(a)  This  section  applies  to  any  area  to  be  annexed  by  an  act  of  the 
General  Assembly  which  includes  an  area  where  a  private  solid  waste 
collection  firm  or  firms  on  the  90th  day  preceding  the  date  of 
introduction  in  the  House  of  Representatives  or  the  Senate  of  the  bill 
which  became  the  act  making  the  annexation  was: 

(1)  Providing  solid  waste  collection  services  in  the  area  to  be 
annexed: 

(2)  Is  still  providing  such  services  on  the  date  of  enactment  of 
the  act: 

(3)  By  reason  of  such  annexation  any  franchise  with  a  county  or 
arrangements  with  third  parties  for  solid  waste  collection  will 
be  terminated:  and 

(4)  During  the  90-day  period  preceding  the  date  of  introduction, 
the  firm  had  in  such  area  an  average  of  50  or  more 
residential  customers  or  a  monthly  average  revenue  from 
nonresidential  customers  in  such  area  of  five  hundred 
dollars  ($500.00)  or  more:  provided  that  customers  shall  be 
included  in  such  calculation  only  if  policies  of  the  city  will 
provide  solid  waste  collection  to  those  customers  such  that 
arrangements  between  the  solid  waste  firm  and  the 
customers  will  be  terminated. 

and  if  such  firm  makes  a  written  request  that  it  wishes  to  contract, 
signed  by  an  officer  or  owner  of  the  firm,  and  delivered  to  the  city 
clerk  at  least  20  days  before  the  effective  date  of  the  annexation 
provided  in  the  act,  unless  other  arrangements  satisfactory  to  the 
private  solid  waste  collection  firm  or  firms  have  been  made,  the  city 
shall  either: 

(1)  Contract  with  such  solid  waste  collection  firm(s)  for  a  period 
of  tvA^o  years  after  the  effective  date  of  the  annexation  act  to 
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allow  the  solid  waste  collection  Firm(s)  to  provide  collection 
services  to  the  city  in  the  area  to  be  annexed  for  sums 
determined  under  subsection  (d)  of  this  section,  or 
(2)  Pay  to  the  solid  waste  collection  firm(s)  in  lieu  of  a  contract 
a  sum  equal  to  the  economic  loss  determined  under 
subsection  (f)  of  this  section. 

(b)  The  city  shall  make  a  good  faith  effort  to  provide  at  least  30 
days  before  the  effective  date  of  the  annexation  a  copy  of  the  act  to 
each  private  firm  providing  solid  waste  collection  services  in  the  area 
to  be  annexed. 

(c)  The  city  may  require  that  the  contract  contain: 

(0  A  requirement  that  the  private  firm  post  a  performance  bond 
and  maintain  public  liability  insurance  coverage; 

(2)  A  requirement  that  the  private  firm  agree  to  service 
customers  in  the  annexed  area  that  were  not  served  by  that 
firm  on  the  effective  date  of  annexation; 

(3)  A  provision  that  divides  the  annexed  area  into  service  areas 
if  there  were  more  than  one  firm  being  contracted  within  the 
area,  such  that  the  entire  area  is  served  by  the  private  firms, 
or  by  the  city  as  to  customers  not  served  by  the  private 
firms; 

(4)  A  provision  that  the  city  may  serve  customers  not  served  by 
the  firm  on  the  effective  date  of  annexation; 

(5)  A  provision  that  the  contract  can  be  cancelled  for  substantial 
violations  of  the  contract,  but  no  contract  may  be  cancelled 
on  these  grounds  unless  the  Local  Government  Commission 
finds  that  substantial  violations  have  occurred,  except  that  the 
city  may  suspend  the  contract  for  up  to  30  days  if  it  finds 
substantial  violation  of  health  laws; 

(6)  Performance  standards,  not  exceeding  city  standards,  with 
provision  that  the  contract  may  be  cancelled  for  substantial 
violations  of  those  standards,  but  no  contract  may  be 
cancelled  on  those  grounds  unless  the  Local  Government 
Commission  finds  that  substantial  violations  have  occurred; 

(7)  A  provision  for  monetary  damages  if  there  are  violations  of 
the  contract  or  of  performance  standards. 

(d)  If  the  services  to  be  provided  to  the  city  by  reason  of  the 
annexation  are  substantially  the  same  as  rendered  under  the  franchise 
with  the  county  or  arrangements  with  the  parties,  the  amount  paid  by 
the  city  shall  be  at  least  ninety  percent  (90%)  of  the  amount  paid  or 
required  under  the  existing  franchise  or  arrangements.  If  such 
services  are  required  to  be  adjusted  to  conform  to  city  standards  or  as 
a  result  of  changes  in  the  number  of  customers  and  as  a  result  there 
are  changes  in  disposal  costs  (including  mileage  and  landfill  charges), 
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requirements  for  storage  capacity  (diimpsters  and/or  residential  carts), 
and/or  frequency  of  collection,  the  amount  paid  by  the  city  for  the 
service  shall  be  increased  or  decreased  to  reflect  the  value  of  such 
adjusted  services  as  if  computed  under  the  existing  franchise  or 
arrangements.  In  the  event  agreement  cannot  be  reached  between  the 
city  and  the  private  firm  under  this  subsection,  such  matters  shall  be 
determined  by  the  Local  Government  Commission. 

(e)  The  city  may,  at  any  time  after  one  year  s  operation  thereunder, 
terminate  a  contract  made  with  the  solid  waste  collection  firm  under 
subsection  (a)  of  this  section  upon  payment  to  said  firm  of  an  amount 
equal  to  the  economic  loss  determined  in  subsection  (f)  of  this  section, 
but  discounted  by  the  percentage  of  the  contract  which  has  elapsed 
prior  to  the  effective  date  of  the  termination. 

(f)  As  used  in  this  section,  ^economic  loss"  is  12  times  the  average 
monthly  revenue  for  the  three  months  prior  to  the  introduction  of  the 
bill,  collected  or  due  the  private  firm  for  residential,  commercial,  and 
industrial  collection  service  in  the  area  annexed  or  to  be  annexed. 

(g)  If  the  city  fails  to  offer  a  contract  to  the  private  firm  within  30 
days  following  the  effective  date  of  the  annexation  act,  the  private  firm 
may  appeal  within  60  days  following  the  effective  date  of  the 
annexation  act  to  the  Local  Government  Commission  for  an  order 
directing  the  city  to  offer  a  contract.  If  the  Local  Governmen't 
Commission  finds  that  the  city  has  not  made  an  offer  which  complies 
with  this  section,  it  shall  order  the  city  to  pay  to  the  private  firm  a 
civil  penalty  of  the  amount  of  payments  it  finds  that  the  city  would 
have  had  to  make  under  the  contract,  during  the  noncompliance  period 
until  the  contract  offer  is  made.  Either  the  private  firm  or  the  city  may 
obtain  judicial  review  in  accordance  with  Chapter  150B  of  the  General 
Statutes. 

(h)  A  firm  which  has  given  notice  under  subsection  (a)  of  this 
section  that  it  desires  to  contract,  and  any  firm  that  the  city  believes  is 
eligible  to  give  such  notice,  shall  make  available  to  the  city  not  later 
than  five  days  following  a  written  request  of  the  city  all  information  in 
its  possession  or  control,  including  but  not  limited  to  operational, 
financial  and  budgetary  information,  necessary  for  the  city  to 
determine  if  the  firm  qualifies  for  the  benefits  of  this  section  and  to 
determine  the  nature  and  scope  of  the  potential  contract  and/or 
economic  loss." 

Sec.  2.     Part  1   of  Article  4A  of  Chapter   160A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"§  160A-3I.I.  Assumption  of  debt. 

(a)  If  the  city  has  annexed  under  this  Part  any  area  which  is  served 
by  a  rural  fire  department  and  which  is  in: 

(1)    An  insurance  district  defined  under  G.S.  153A-233: 
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(2)  A  rural  fire  protection  district  under  Article  3A  of  Chapter 
69  of  the  General  Statutes;  or 

(3)  A  fire  service  district  under  Article  16  of  Chapter  153A  of 
the  General  Statutes, 

then  beginning  with  the  effective  date  of  annexation  the  city  shall  pay 
annually  a  proportionate  share  of  any  payments  due  on  any  debt 
(including  principal  and  interest)  relating  to  facilities  or  equipment  of 
the  rural  fire  department,  if  the  debt  was  existing  at  the  time  of 
submission  of  the  petition  for  annexation  to  the  city  under  this  Part. 
The  rural  fire  department  shall  make  available  to  the  city  not  later 
than  30  days  following  a  written  request  from  the  city,  information 
concerning  such  debt.  The  rural  fire  department  forfeits  its  rights 
under  this  section  if  it  fails  to  make  a  good  faith  response  within  45 
days  following  receipt  of  the  written  request  for  information  from  the 
city,  provided  that  the  city's  written  request  so  states  by  specific 
reference  to  this  section. 

(b)  The  annual  payments  from  the  city  to  the  rural  fire  department 
on  such  shared  debt  service  shall  be  calculated  as  follows: 

(1)  The  rural  fire  department  shall  certify  to  the  city  each  year 
the  amount  that  will  be  expended  for  debt  service  subject  to 
be  shared  by  the  city  as  provided  by  subsection  (a)  of  this 
section:  and 

(2)  The  amount  determined  under  subdivision  (1)  of  this 
subsection  shall  be  multiplied  by  the  percentage  determined 
by  dividing  the  assessed  valuation  of  the  area  of  the  district 
annexed  by  the  assessed  valuation  of  the  entire  district,  each 
such  valuation  to  be  fixed  as  of  the  date  the  annexation 
ordinance  becomes  effective. 


(c)  This  section  does  not  apply  in  any  year  as  to  any  annexed 
area(s)  for  which  the  payment  calculated  under  this  section  as  to  all 
annexation  ordinances  adopted  under  this  Part  by  a  city  during  a 
particular  calendar  year  does  not  exceed  one  hundred  dollars 
($100.00). 

(d)  The  city  and  rural  fire  department  shall  jointly  present  a 
payment  schedule  to  the  Local  Government  Commission  for  approval 
and  no  payment  may  be  made  until  such  schedule  is  approved.  The 
Local  Government  Commission  shall  approve  a  payment  schedule 
agreed  upon  between  the  city  and  the  rural  fire  department  in  cases 
where  the  assessed  valuation  of  the  district  may  not  readily  be 
determined,  if  there  is  a  reasonable  basis  for  the  agreement." 

Sec.  3.     Part  4  of  Article  4A  of  Chapter   160A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"§  /60A-58.2A.  Assumption  qfdebl.  .    .  . 
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(a)  If  the  city  has  annexed  under  this  Part  any  area  which  is  served 
by  a  rural  fire  department  and  which  is  in: 

(1)  An  insurance  district  defined  under  G.S.  153A-233; 

(2)  A  rural  fire  protection  district  under  Article  3A  of  Chapter 
69  of  the  General  Statutes:  or 

(3)  A  fire  service  district  under  Article  16  of  Chapter  153 A  of 
the  General  Statutes, 

then  beginning  with  the  effective  date  of  annexation  the  city  shall  pay 
annually  a  proportionate  share  of  any  payments  due  on  any  debt 
(including  principal  and  interest)  relating  to  facilities  or  equipment  of 
the  rural  fire  department,  if  the  debt  was  existing  at  the  time  of 
submission  of  the  petition  for  annexation  to  the  city  under  this  Part. 
The  rural  fire  department  shall  make  available  to  the  city  not  later 
than  30  days  following  a  written  request  from  the  city,  information 
concerning  such  debt.  The  rural  fire  department  forfeits  its  rights 
under  this  section  if  it  fails  to  make  a  good  faith  response  within  45 
days  following  receipt  of  the  written  request  for  information  from  the 
city,  provided  that  the  city's  written  request  so  states  by  specific 
reference  to  this  section. 

(b)  The  annual  payments  from  the  city  to  the  rural  fire  department 
on  such  shared  debt  service  shall  be  calculated  as  follows: 

(1)  The  rural  fire  department  shall  certify  to  the  city  each  year 
the  amount  that  will  be  expended  for  debt  service  subject  to 
be  shared  by  the  city  as  provided  by  subsection  (a)  of  this 
section;  and 

(2)  The  amount  determined  under  subdivision  (1)  of  this 
subsection  shall  be  multiplied  by  the  percentage  determined 
by  dividing  the  assessed  valuation  of  the  area  of  the  district 
annexed  by  the  assessed  valuation  of  the  entire  district,  each 
such  valuation  to  be  fixed  as  of  the  date  the  annexation 
ordinance  becomes  effective. 


(c)  This  section  does  not  apply  in  any  year  as  to  any  annexed 
area(s)  for  which  the  payment  calculated  under  this  section  as  to  all 
annexation  ordinances  adopted  under  this  Part  by  a  city  during  a 
particular  calendar  year  does  not  exceed  one  hundred  dollars 
($100.00). 

(d)  The  city  and  rural  fire  department  shall  jointly  present  a 
payment  schedule  to  the  Local  Government  Commission  for  approval 
and  no  payment  may  be  made  until  such  schedule  is  approved.  The 
Local  Government  Commission  shall  approve  a  payment  schedule 
agreed  upon  between  the  city  and  the  rural  fire  department  in  cases 
where  the  assessed  valuation  of  the  district  may  not  readily  be 
determined,  if  there  is  a  reasonable  basis  for  the  agreement." 

Sec.  4.     G.S.  1 20-30. 9F  reads  as  rewritten: 
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"  St  1 20-30. 9F.  Municipalilies:  municipal  auoniey. 

The  municipal  attorney  of  any  municipality  covered  by  the  Voting 
Rights  Act  of  1965  shall  submit  to  the  Attorney  General  of  the  United 
States  within  30  days  of  ratification  any  local  acts  of  the  General 
Assembly,  actions  of  the  municipal  governing  body  or  municipal 
board  of  elections  or  any  other  municipal  agency  which  constitutes  a 
'change  affecting  voting'  under  Section  5  of  the  Voting  Rights  Act  of 
1965  in  that  municipality;  provided  that,  if  required  or  allowed  by 
regulations  or  practices  of  the  United  States  Department  of  Justice,  a 
municipal  attorney  may  delay  submission  of  any  annexation  ordinance 
or  group  of  ordinances  until  all  previously  submitted  annexation 
ordinances  have  been  precleared  or  otherwise  received  final 
disposition." 

Sec.  5.     G.S.  l60A-35(4)  reads  as  rewritten:  '  ' 

"(4)    A  statement  of  the  impact  of  the  annexation  on  any  rural 

fire  department  providing  service  in  the  area  to  be  annexed 

and  a  statement  of  the  impact  of  the  annexation  on  fire 

protection    and    fire    insurance    rates    in    the    area    to    be 

annexed,    if  the  area  where  service   is   provided   is   in  an 

insurance  district  designated  under  G.S.  153A-233,  a  rural 

fire  protection  district  under  Article  3A  of  Chapter  69  of 

the  General  Statutes,  or  a  fire  service  district  under  Article 

16  of  Chapter  153A  of  the  General  Statutes.  The  rural  fire 

department  shall  make  available  to  the  city  not  later  than  30 

days     following    a    written     request    from     the    city    all 

information  in  its  possession  or  control,  including  but  not 

limited  to  operational,  financial  and  budgetary  information. 

necessary  for  preparation  of  a  statement  of  impact.     The 

rural  fire  department  forfeits  its  rights  under  G.S.   160A- 

'.:    .  37.1  and  G.S.    160A-37.2  if  it  fails  to  make  a  good  faith 

response  within   45  days  following  receipt  of  the  written 

request  for   information   from   the  city,   provided  that  the 

city's  written  request  so  states  by  specific  reference  to  this 

section." 

Sec.  6.     G.S.  160A-37.3(g)  reads  as  rewritten: 

"(g)  If  the  city  fails  to  offer  a  contract  to  the  private  firm  within  30 

days  following  the  passage  of  an   annexation  ordinancct   the  private 

firm  may  The  private  firm  may,  if  it  contends  that  no  contract  has 

been  offered,  appeal  to  the  Local  Government  Commission  within  30 

days  following  passage  of  an  annexation  ordinance.  The  private  firm 

may  appeal  to  the  Local  Government  Commission  for  an  order  staying 

the  operation  of  the  annexation  ordinance  pending  the  outcome  of  the 

review.  The  Commission  may  grant  or  deny  the  stay  upon  such  terms 

as  it  deems  proper.  If  the  Local  Government  Commission  finds  that 
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the  city  has  not  made  an  offer  which  complies  with  this  section,  it 
shall  remand  the  ordinance  to  the  municipal  governing  board  for 
further  proceedings,  and  the  ordinance  shall  not  become  effective  until 
the  Local  Government  Commission  finds  that  such  an  offer  has  been 
made.  Either  the  private  firm  or  the  city  may  obtain  judicial  review  in 
accordance  with  Chapter  150B  of  the  General  Statutes." 

Sec.  7.     G.S.  160A-38  reads  as  rewritten: 
"§  I60A-38.  Appeal. 

(a)  Within  30  days  following  the  passage  of  an  annexation  ordinance 
under  authority  of  this  Part,  any  person  owning  property  in  the 
annexed  territory  who  shall  believe  that  he  will  suffer  material  injury 
by  reason  of  the  failure  of  the  municipal  governing  board  to  comply 
with  the  procedure  set  forth  in  this  Part  or  to  meet  the  requirements 
set  forth  in  G.S.  160A-36  as  they  apply  to  his  property  may  file  a 
petition  in  the  superior  court  of  the  county  in  which  the  municipality 
is  located  seeking  review  of  the  action  of  the  governing  board. 

(b)  Such  petition  shall  explicitly  state  what  exceptions  are  taken  to 
the  action  of  the  governing  board  and  what  relief  the  petitioner  seeks. 
Within  five  days  after  the  petition  is  filed  with  the  court,  the  person 
seeking  review  shall  serve  copies  of  the  petition  by  registered  mail, 
return  receipt  requested,  upon  the  municipality. 

(c)  Within  15  days  after  receipt  of  the  copy  of  the  petition  for 
review,  or  within  such  additional  time  as  the  court  may  allow,  the 
municipality  shall  transmit  to  the  reviewing  court 

(1)  A  transcript  of  the  portions  of  the  municipal  journal  or 
minute  book  in  which  the  procedure  for  annexation  has  been 
set  forth  and 

(2)  A  copy  of  the  report  setting  forth  the  plans  for  extending 
services  to  the  annexed  area  as  required  in  G.S.  160A-35. 

(d)  If  two  or  more  petitions  for  review  are  submitted  to  the  court, 
the  court  may  consolidate  all  such  petitions  for  review  at  a  single 
hearing,  and  the  municipality  shall  be  required  to  submit  only  one  set 
of  minutes  and  one  report  as  required  in  subsection  (c). 

(e)  At  any  time  before  or  during  the  review  proceeding,  any 
petitioner  or  petitioners  may  apply  to  the  reviewing  court  for  an  order 
staying  the  operation  of  the  annexation  ordinance  pending  the  outcome 
of  the  review.  The  court  may  grant  or  deny  the  stay  in  its  discretion 
upon  such  terms  as  it  deems  proper,  and  it  may  permit  annexation  of 
any  part  of  the  area  described  in  the  ordinance  concerning  which  no 
question  for  review  has  been  raised. 

(f)  The  court  shall  fix  the  date  for  review  of  annexation  proceedings 
under  this  Chapter,  which  review  date  shall  preferably  be  within  30 
days  following  the  last  day  for  receiving  petitions  to  the  end  that 
review    shall    be    expeditious    and    without    unnecessary    delays.    The 
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review  siiall  be  conducted  by  the  court  without  a  jury.  The  court  may 
hear  oral  arguments  and  receive  written  briefs,  and  may  take  evidence 
intended  to  show  either 

(1)  That  the  statutory  procedure  was  not  followed  or 

(2)  That  the  provisions  of  G.S.  160A-35  were  not  met,  or  '' 

(3)  That  the  provisions  of  G.S.  160A-36  have  not  been  met. 

(g)  The  court  may  affirm  the  action  of  the  governing  board  without 
change,  or  it  may 

(1)  Remand  the  ordinance  to  the  municipal  governing  board  for 
further  proceedings  if  procedural  irregularities  are  found  to 
have  materially  prejudiced  the  substantive  rights  of  any  of 
the  petitioners. 

(2)  Remand  the  ordinance  to  the  municipal  governing  board  for 
amendment  of  the  boundaries  to  conform  to  the  provisions  of 
G.S.  160A-36  if  it  finds  that  the  provisions  of  G.S.  160A-36 
have  not  been  met:  provided,  that  the  court  cannot  remand 
the  ordinance  to  the  municipal  governing  board  with 
directions  to  add  area  to  the  municipality  which  was  not 
included  in  the  notice  of  public  hearing  and  not  provided  for 
in  plans  for  service. 

(3)  Remand  the  report  to  the  municipal  governing  board  for 
amendment  of  the  plans  for  providing  services  to  the  end 
that  the  provisions  of  G.S.  160A-35  are  satisfied. 

If  any  municipality  shall  fail  to  take  action  in  accordance  with  the 
court's  instructions  upon  remand  within  three  months  from  receipt  of 
such  instructions,  the  annexation  proceeding  shall  be  deemed  null  and 
void. 

(h)  Any  party  to  the  review  proceedings,  including  the  municipality, 
may  appeal  to  the  Court  of  Appeals  from  the  final  judgment  of  the 
superior  court  under  rules  of  procedure  applicable  in  other  civil  cases. 
The  appealing  part)^  may  apply  to  the  superior  court  for  a  stay  in  its 
final  determination,  or  a  stay  of  the  annexation  ordinance ^  whichever 
shall  be  appropriate,  pending  the  outcome  of  the  appeal  to  the  Court  of 
Appeals [ — provided. — that  the  The  superior  court  may,  with  the 
agreement  of  the  municipality,  permit  annexation  to  be  effective  with 
respect  to  any  part  of  the  area  concerning  which  no  appeal  is  being 
made  and  which  can  be  incorporated  into  the  city  without  regard  to 
any  part  of  the  area  concerning  which  an  appeal  is  being  made. 

(i)  If  part  or  all  of  the  area  annexed  under  the  terms  of  an 
annexation  ordinance  is  the  subject  of  an  appeal  to  the  superior  court. 
Court  of  Appeals  or  Supreme  Court  on  the  effective  date  of  the 
ordinance,  then  the  ordinance  shall  be  deemed  amended  to  make  the 
effective  date  with  respect  to  such  area  the  last  day  of  the  next  full 
calendar    month    following    the    date    of   the    final   judgment    of   the 
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superior  court.  Court  of  Appeals  or  Supreme  Court,  whichever  is 
appropriate,  or  the  date  the  municipal  governing  board  completes 
action  to  make  the  ordinance  conform  to  the  courts  instructions  in  the 
event  of  remand.  For  the  purposes  of  this  subsection,  a  denial  of  a 
petition  for  a  rehearing  or  for  discretionary  review  shall  be  treated  as 
a  final  judgement. 

(i)  The  provisions  of  subsection  (i)  of  this  section  shall  apply  to  any 
judicial  review  authorized  in  whole  or  in  part  by  G.S.  160A-37.1(i)  or 
G.S.  160A-37.3(g)." 

Sec.  8.     G.S.  160A-47(4)  reads  as  rewritten: 
"(4)    A  statement  of  the  impact  of  the  annexation  on  any  rural 
fire  department  providing  service  in  the  area  to  be  annexed 
and  a  statement  of  the  impact  of  the  annexation  on  fire 
protection    and    fire    insurance    rates    in    the    area    to    be 
annexed,    if  the  area  where  service  is  provided   is  in  an 
insurance  district  designated  under  G.S.  153A-233,  a  rural 
fire  protection  district  under  Article  3 A  of  Chapter  69  of 
the  General  Statutes,  or  a  fire  service  district  under  Article 
16  of  Chapter  153A  of  the  General  Statutes.  The  rural  fire 
department  shall  make  available  to  the  city  not  later  than  30 
days     following    a    written     request    from     the    city    all 
information  in  its  possession  or  control,  including  but  not 
limited  to  operational,  financial  and  budgetary  information, 
necessary  for  preparation  of  a  statement  of  impact.     The 
rural  fire  department  forfeits  its  rights  under  G.S.    16QA- 
49.1  and  G.S.   i60A-49.2  if  it  fails  to  make  a  good  faith 
response  within   45  days  following  receipt  of  the  written 
request  for   information    from   the  city,   provided   that  the 
city's  written  request  so  states  by  specific  reference  to  this 
section." 
Sec.  9.     G.S.  l60A-49.3(g)  reads  as  rewritten: 
"(g)  If  the  cit)'  fails  to  offer  a  contract  to  the  private  firm  within  30 
days  following  the  passage  of  an   annexation  ordinance,  the  private 
firm  may  The  private  firm  may,  if  it  contends  that  no  contract  has 
been  offered,  appeal  to  the  Local  Government  Commission  within  30 
days  following  passage  of  an  annexation  ordinance.  The  private  firm 
may  appeal  to  the  Local  Government  Commission  for  an  order  staying 
the  operation  of  the  annexation  ordinance  pending  the  outcome  of  the 
review.  The  Commission  may  grant  or  deny  the  stay  upon  such  terms 
as  it  deems  proper.  If  the  Local  Government  Commission  finds  that 
the  city  has  not  made  an  offer  which  complies  with  this  section,  it 
shall    remand   the   ordinance   to   the    municipal    governing   board    for 
further  proceedings,  and  the  ordinance  shall  not  become  effective  until 
the  Local  Government  Commission  finds  that  such  an  offer  has  been 
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made.  Either  tlie  private  firm  or  tlie  city  may  obtain  judicial  review  in 
accordance  with  Chapter  150B  of  the  General  Statutes." 

Sec.  10.     G.S.  160A-50  reads  as  rewritten: 
"§  I60A-50.  Appeal.  '    "■  ■      "'^'     '     ' 

(a)  Within  30  days  following  the  passage  of  an  annexation  ordinance 
under  authority  of  this  Part,  any  person  owning  property  in  the 
annexed  territory  who  shall  believe  that  he  will  suffer  material  injury 
by  reason  of  the  failure  of  the  municipal  governing  board  to  comply 
with  the  procedure  set  forth  in  this  Part  or  to  meet  the  requirements 
set  forth  in  G.S.  160A-48  as  they  apply  to  his  property  may  file  a 
petition  in  the  superior  court  of  the  county  in  which  the  municipality 
is  located  seeking  review  of  the  action  of  the  governing  board. 

(b)  Such  petition  shall  explicitly  state  what  exceptions  are  taken  to 
the  action  of  the  governing  board  and  what  relief  the  petitioner  seeks. 
Within  five  days  after  the  petition  is  filed  with  the  court,  the  person 
seeking  review  shall  serve  copies  of  the  petition  by  registered  mail, 
return  receipt  requested,  upon  the  municipality. 

(c)  Within  15  days  after  receipt  of  the  copy  of  the  petition  for 
review,  or  within  such  additional  time  as  the  court  may  allow,  the 
municipality  shall  transmit  to  the  reviewing  court 

(1)  A  transcript  of  the  portions  of  the  municipal  journal  or 
minute  book  in  which  the  procedure  for  annexation  has  been 
set  forth  and 

(2)  A  copy  of  the  report  setting  forth  the  plans  for  extending 
services  to  the  annexed  area  as  required  in  G.S.  160A-47. 

(d)  If  two  or  more  petitions  for  review  are  submitted  to  the  court, 
the  court  may  consolidate  all  such  petitions  for  review  at  a  single 
hearing,  and  the  municipality  shall  be  required  to  submit  only  one  set 
of  minutes  and  one  report  as  required  in  subsection  (c). 

(e)  At  any  time  before  or  during  the  review  proceeding,  any 
petitioner  or  petitioners  may  apply  to  the  reviewing  court  for  an  order 
staying  the  operation  of  the  annexation  ordinance  pending  the  outcome 
of  the  review.  The  court  may  grant  or  deny  the  stay  in  its  discretion 
upon  such  terms  as  it  deems  proper,  and  it  may  permit  annexation  of 
any  part  of  the  area  described  in  the  ordinance  concerning  which  no 
question  for  review  has  been  raised. 

(f)  The  court  shall  fix  the  date  for  review  of  annexation  proceedings 
under  this  Part,  which  review  date  shall  preferably  be  within  30  days 
following  the  last  day  for  receiving  petitions  to  the  end  that  review 
shall  be  expeditious  and  without  unnecessary  delays.  The  review  shall 
be  conducted  by  the  court  without  a  jury.  The  court  may  hear  oral 
arguments  and  receive  written  briefs,  and  may  take  evidence  intended 
to  show  either 

(1)    That  the  statutory  procedure  was  not  followed,  or 
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(2)  That  the  provisions  of  G.S.  I60A-47  were  not  met.  or 

(3)  That  the  provisions  of  G.S.  160A-48  have  not  been  met. 

(g)  The  court  may  affirm  the  action  of  the  governing  board  without 
change,  or  it  may 

(1)  Remand  the  ordinance  to  the  municipal  governing  board  for 
further  proceedings  if  procedural  irregularities  are  found  to 
have  materially  prejudiced  the  substantive  rights  of  any  of 
the  petitioners. 

(2)  Remand  the  ordinance  to  the  municipal  governing  board  for 
amendment  of  the  boundaries  to  conform  to  the  provisions  of 
G.S.  160A-48  if  it  finds  that  the  provisions  of  G.S.  160A-48 
have  not  been  met;  provided,  that  the  court  cannot  remand 
the  ordinance  to  the  municipal  governing  board  with 
directions  to  add  area  to  the  municipality  which  was  not 
included  in  the  notice  of  public  hearing  and  not  provided  for 
in  plans  for  service. 

(3)  Remand  the  report  to  the  municipal  governing  board  for 
amendment  of  the  plans  for  providing  services  to  the  end 
that  the  provisions  of  G.S.  1 60A-47  are  satisfied. 

If  any  municipality  shall  fail  to  take  action  in  accordance  with  the 
court's  instructions  upon  remand  within  three  months  from  receipt  of 
such  instructions,  the  annexation  proceeding  shall  be  deemed  null  and 
void. 

(h)  Any  party  to  the  review  proceedings,  including  the  municipality, 
may  appeal  to  the  Court  of  Appeals  from  the  final  judgment  of  the 
superior  court  under  rules  of  procedure  applicable  in  other  civil  cases. 
The  appealing  party  may  apply  to  the  superior  court  for  a  stay  in  its 
final  determination,  or  a  stay  of  the  annexation  ordinance,  whichever 
shall — be  appropriate. — pending  the  outcome  of  the  appeal  to  the 
appellate  division;  provided,  that  the  The  superior  court  may,  with  the 
agreement  of  the  municipality,  permit  annexation  to  be  effective  with 
respect  to  any  part  of  the  area  concerning  which  no  appeal  is  being 
made  and  which  can  be  incorporated  into  the  city  without  regard  to 
any  part  of  the  area  concerning  which  an  appeal  is  being  made. 

(i)  If  part  or  all  of  the  area  annexed  under  the  terms  of  an 
annexation  ordinance  is  the  subject  of  an  appeal  to  the  superior  court 
or  Court  of  Appeals  court.  Court  of  Appeals  or  Supreme  Court  on  the 
effective  date  of  the  ordinance,  then  the  ordinance  shall  be  deemed 
amended  to  make  the  effective  date  with  respect  to  such  area  the  last 
day  of  the  next  full  calendar  month  following  the  date  of  the  final 
judgment  of  the  superior  court  or  appellate  division,  whichever  is 
appropriate,  or  the  date  the  municipal  goveining  board  completes 
action  to  make  the  ordinance  conform  to  the  courts  instructions  in  the 
event  of  remand.  For  the  purposes  of  this  subsection,  a  denial  of  a 
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petition  for  rehearing  or  for  discretionary  review  shall  be  treated  as  a 
final  judgement. 

(j)  If  a  petition  for  review  is  filed  under  subsection  (a)  of  this 
section  or  an  appeal  is  filed  under  G.S.  l60A-49.l(g)  or  G.S.  160A- 
49.3(g),  and  in  either  case  a  stay  is  granted,  then  the  time  periods  of 
two  years,  24  months  or  27  months  provided  in  G.S.  l60A-47(3)c, 
160A-49(h),  or  160A-49(j)  are  each  extended  by  the  lesser  of  the 
length  of  the  stay  or  one  year  for  that  annexation. 

(k)  The  provisions  of  subsection  (i)  of  this  section  shall  apply  to  any 
judicial  review  authorized  in  whole  or  in  part  by  G.S.  16QA-49.1(i)  or 
G.S.  160A-49.3(g)." 

Sec.  11.     G.S.  160A-37(i)  reads  as  rewritten: 
"§  I60A-37.  Procedure  for  annexation. 

(i)  No  resolution  of  intent  may  be  adopted  under  subsection  (a)  of 
this  section  unless  the  city  council  (or  a  planning  agency  created  or 
designated  under  either  G.S.  160A-361  or  the  charter)  has,  by 
resolution  adopted  at  least  one  year  prior  to  adoption  of  the  resolution 
of  intent,  identified  the  area  as  being  under  consideration  for 
annexation;  provided,  adoption  of  such  resolution  of  consideration 
shall  not  confer  prior  jurisdiction  over  the  area  as  to  any  other  city. 
The  area  described  under  the  resolution  of  intent  may  comprise  a 
smaller  area  than  that  identified  by  the  resolution  of  consideration. 
The  resolution  of  consideration  may  have  a  metes  and  bounds 
description  or  a  map.  shall  remain  effective  for  two  years  after 
adoption,  and  shall  be  filed  with  the  city  clerk.  A  new  resolution  of 
consideration  adopted  before  expiration  of  the  two-year  period  for  a 
previously  adopted  resolution  covering  the  same  area  shall  relate  back 
to  the  date  of  the  previous  resolution. " 

Sec.  12.     G.S.  160A-49(i)  reads  as  rewritten; 
"§  I60A-49.    Procedure  for  annexation. 

(i)  No  resolution  of  intent  may  be  adopted  under  subsection  (a)  of 
this  section  unless  the  city  council  (or  planning  agency  created  or 
designated  under  either  G.S.  160A-361  or  the  charter)  has.  by' 
resolution  adopted  at  least  one  year  prior  to  adoption  of  the  resolution 
of  intent,  identified  the  area  as  being  under  consideration  for 
annexation;  provided,  adoption  of  such  resolution  of  consideration 
shall  not  confer  prior  jurisdiction  over  the  area  as  to  any  other  city. 
The  area  described  under  the  resolution  of  intent  may  comprise  a 
smaller  area  than  that  identified  by  the  resolution  of  consideration. 
The  resolution  of  consideration  may  have  a  metes  and  bounds 
description  or  a  map  and  shall  remain  effective  for  two  years  after 
adoption,  and  shall  be  filed  with  the  city  clerk.  A  new  resolution  of 
consideration  adopted  before  expiration  of  the  two-year  period  for  a 
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previously  adopted  resolution  covering  the  same  area  shall  relate  back 
to  the  date  of  the  previous  resolution." 

Sec.  12.1.      Part  4  of  Article  4A  of  Chapter  I60A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"  §  160A-58.5A.    Waiver  of  municipal  services  for  satellite  annexations. 

(a)  The  owner  of  property  for  which  a  petition  for  annexation  has 
been  submitted  under  this  Part  may,  prior  to  adoption  of  the 
annexation  ordinance,  execute  a  Covenant  of  Waiver  and  Release  of 
the  municipality  from  the  obligation  to  provide  one  or  more  municipal 
services  to  that  property  for  a  period  stated  in  the  Covenant,  but  not  to 
exceed  ten  years;  provided  the  Covenant  may  provide  for  its  automatic 
extension  for  a  period  of  not  to  exceed  five  years  unless  both  the 
property  owner  and  the  municipality  agree  to  cancel  the  extension 
prior  to  the  expiration  of  the  initial  time  period. 

(b)  Upon  acceptance  by  the  municipality  of  the  Covenant  of  Waiver 
and  Release,  the  Covenant  shall  bind  the  property,  the  property 
owner,  and  any  successors  in  title;  and  the  municipality  shall  not  be 
required  to  provide  to  the  annexed  property  the  services  waived  for  the 
period  provided  in  the  Covenant- 
Co)     Any  Covenant  under  this  section  is  automatically  terminated 

when  the  property  to  which  it  applies  becomes  part  of  the  primary 
corporate  limits  of  the  municipality. 

(d)  The  Covenant  under  this  section  shall  be  effective  as  to  third 
parties  only  upon  recordation  in  the  office  of  the  Register  of  Deeds  of 
the  county  in  which  the  property  is  located,  and  shall  be  indexed 
under  the  name  of  the  property  owner  as  'Grantee'  and  'Grantor' . 

(e)  This  section  applies  only  as  to  property  within  Iredell  County 
and  to  municipalities  located  therein." 

Sec.  13.  Section  1  of  this  act  is  effective  with  respect  to  all 
annexations  by  act  of  the  General  Assembly  where  the  effective  date  of 
that  act  is  on  or  after  January  1 ,  1990.  Sections  2,  3,  6.  and  9  of  this 
act  are  effective  with  respect  to  all  annexation  ordinances  adopted  on 
or  after  January  1,  1990.  Sections  4  and  12.1  of  this  act  is  effective 
upon  ratification.  Sections  5.  7.  8.  and  10  shall  become  effective  with 
respect  to  annexations  for  which  the  resolution  of  intent  is  adopted  on 
or  after  January  1,  1990.  Sections  11  and  12  shall  become  effective 
with  respect  to  annexations  for  which  the  resolution  of  consideration  is 
adopted  on  or  after  January  1.  1990.  This  act  does  not  affect  pending 
litigation. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July.  1989. 
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AN  ACT  TO  ESTABLISH  A  NORTH  CAROLINA  DUAL  PARTY 
RELAY  SYSTEM  TO  ENSURE  THAT  HEARING  IMPAIRED  OR 
SPEECH  IMPAIRED  PERSONS  HAVE  ACCESS  TO  BASIC 
TELEPHONE  SERVICE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  62  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"  §  62-157.    Dual  party  relay  system. 

(a)  Finding.  The  General  Assembly  finds  and  declares  that  it  is  in 
the  public  interest  to  provide  access  to  public  telecommunications 
services  for  hearing  impaired  or  speech  impaired  persons  and  that  a 
statewide  dual  party  telephone  relay  system  for  telephone  service 
should  be  established. 

(b)  Authority  to  Require  Surcharge.  The  Commission  shall  require 
local  exchange  companies  and  telephone  membership  corporations  to 
impose  a  monthly  surcharge  on  all  residential  and  business  local 
exchange  access  facilities  to  fund  a  statewide  dual  party  telephone  relay 
system  by  which  hearing  impaired  or  speech  impaired  persons  may 
communicate  with  others  by  telephone.  For  the  purpose  of  this 
section,  exchange  access  facility  means  the  access  from  a  particular 
telephone  subscriber's  premises  to  the  telephone  system  of  a  local 
exchange  telephone  company.  Exchange  access  facilities  include  local 
exchange  company  provided  access  lines,  private  branch  exchange 
trunks,  and  centrex  network  access  registers,  all  as  defined  by  tariffs 
of  telephone  companies  as  approved  by  the  Commission.  This 
surcharge,  however,  may  not  be  imposed  on  participants  in  the 
Subscriber  Line  Charge  Waiver  Program  or  the  Link-up  Carolina 
Program  established  by  the  Commission.  This  surcharge,  and  long 
distance  revenues  collected  under  subsection  (Q  of  this  section,  are  not 
includable  in  gross  receipts  subject  to  the  franchise  tax  levied  under 
G.S.  105-120  or  the  sales  tax  levied  under  G.S.  105-164.4. 

(c)  Initiating  Petition.  Not  later  than  February  1,  1990,  the 
Department  of  Human  Resources  shall  initiate  a  dual  party  relay 
system  by  filing  a  petition  with  the  Commission  requesting  the  system 
and  detailing  initial  projected  required  funding.  The  Commission 
shall,  after  giving  notice  and  an  opportunity  to  be  heard  to  other 
interested  parties,  set  the  initial  monthly  surcharge  based  upon  the 
amount  of  funding  necessary  to  implement  and  operate  the  system, 
including  a  reasonable  margin  for  a  reserve.  Tiie  surcharge  shall  be 
identified  on  customer  bills  as  a  special  surcharge  for  provision  of  a 
dual  party  relay  system.    The  Commission  may,  upon  petition  of  any 
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interested  party,  and  after  giving  notice  and  an  opportunity  to  be  heard 
to  other  interested  parties,  revise  the  surcharge  from  time  to  time  if 
the  funding  requirements  change.  In  no  event  shall  the  surcharge 
exceed  twenty-five  cents  (25 C)  per  month. 

(d)  Funds  to  be  Deposited  in  Special  Account.  The  local  exchange 
companies  and  telephone  membership  corporations  shall  collect  the 
surcharge  from  their  customers  and  deposit  the  monies  collected  with 
the  State  Treasurer,  who  shall  maintain  the  funds  in  an  interest- 
bearing,  nonreverting  account.  After  consulting  with  the  State 
Treasurer,  the  Commission  shall  direct  how  and  when  the  local 
exchange  companies  and  telephone  membership  corporations  shall 
deposit  these  monies.  The  funds  deposited  in  this  account  may  not  be 
used  to  lease  or  purchase  telecommunications  devices  for  hearing 
impaired  or  speech  impaired  persons,  except  those  devices  used  by  the 
operator  of  the  relay  system  established  under  this  section.  Revenues 
from  this  fund  shall  be  available  only  to  the  Department  of  Human 
Resources  to  administer  the  statewide  dual  party  telephone  relay 
system,  including  its  establishment,  operation,  and  promotion. 

(e)  Administration  of  Service.  The  Department  of  Human 
Resources  shall  administer  the  statewide  dual  party  telephone  relay 
system,  including  its  establishment,  operation,  and  promotion.  The 
Department  may  contract  out  the  provision  of  this  service  for  four-year 
periods  to  one  or  more  service  providers,  using  the  provisions  of  G.S. 
143-129. 

(0  Charge  to  Users.  The  users  of  the  relay  system  shall  be  charged 
their  approved  long  distance  and  local  rates  for  telephone  services 
(including  the  surcharge  required  by  this  section),  but  no  additional 
charges  may  be  imposed  for  the  use  of  the  relay  system.  The  local 
exchange  companies  and  telephone  membership  corporations  shall 
collect  revenues  from  the  users  of  the  relay  system  for  long  distance 
services  provided  through  the  relay  system.  These  revenues  shall  be 
deposited  in  the  special  fund  established  in  subsection  (d)  of  this 
section  in  a  manner  determined  by  the  Commission  after  consulting 
with  the  State  Treasurer.  Local  exchange  companies  and  telephone 
membership  corporations  shall  be  compensated  for  collection,  inquiry, 
and  other  administrative  services  provided  by  said  companies,  subject 
to  the  approval  of  the  Commission. 

(g)  Reporting  Requirement.  The  Commission  shall,  after  consulting 
with  the  Department  of  Human  Resources,  develop  a  format  and  filing 
schedule  for  a  comprehensive  financial  and  operational  report  on  the 
dual  party  relay  system.  The  Department  of  Human  Resources  shall 
thereafter  prepare  and  file  these  reports  as  required  by  the 
Commission  with  the  Commission  and  Joint  Legislative  lUility  Review 
Committee. 
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(h)  Power  to  Regulate.  The  Commission  shall  have  the  same  power 
to  regulate  the  operation  of  the  dual  party  relay  system  as  it  has  to 
regulate  any  public  utility  subject  to  the  provisions  of  this  Chapter." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the  7th 
day  of  July,  1989. 

..'■■:  ■■    ■■,.   ■:    ■    ';■■'    .  ■. '    f:-';^'^ 

S.B.  466  CHAPTER  600  ^       '  .    i"! 

'■  '■        ■  :,'!■.■■■  .  I.,  .■■■■       ',■  'i."!'  -■; 

AN  ACT  TO  AUTHORIZE  THE  DEPARTMENT  OF 
TRANSPORTATION  TO  CONDEMN  PROPERTY  FOR 
RAILROAD  CORRIDOR  PRESERVATION.  TO  EXPAND  .THE 
AUTHORITY  OF  THE  DEPARTMENT  TO  PROVIDE  RAIL 
REVITALIZATION  FUNDS.  AND  TO  PERMIT  CITIES  AND 
COUNTIES  TO  PRESERVE  RAILROAD  CORRIDORS. 

The  General  Assembly  of  Nonli  Carolina  enacts:  —    '■''   --         '    - 

Section  1.      G.S.  136-44.35  reads  as  rewritten: 
"  §  1 36-44.35.  Railroad  reviializalion  and  corridor  presen'ation  a  public 
purpose. 

The  General  Assembly  hereby  finds  that  programs  for  railroad 
revitalization  which  assure  the  maintenance  of  safe,  adequate,  and 
efficient  rail  transportation  services  and  that  programs  for  railway 
corridor  preservation  which  assure  the  availability  of  such  corridors  in 
the  future  are  vital  to  the  continued  growth  and  prosperity  of  the  State 
and  serve  the  public  purpose." 

Sec.  2.     G.S.  136-44.36  reads  as  rewritten:         '  "^    •-  ' 

"§    136-44.36.    Department  of  Transporialion   designated  as  agency  to 
administer  federal  and  State  railroad  revitalization  programs. 

The  General  Assembly  hereby  designates  the  Department  of 
Transportation  as  the  agency  of  the  State  of  North  Carolina 
responsible  for  administering  all  State  and  federal  railroad 
revitalization  programs.  The  Department  of  Transportation  is 
authorized  to  develop,  and  the  Board  of  Transportation  is  authorized  to 
adopt,  a  State  railroad  plan,  and  the  Department  of  Transportation  is 
authorized  o  do  all  things  necessary  under  applicable  State  and  federal 
legislation  to  properly  administer  State  and  federal  railroad 
revitalization  programs  within  the  State.  Such  authority  shall  include, 
but  shall  not  be  limited  to.  the  power  to  receive  federal  funds  and 
distribute  and  expend  federal  and  State  funds  for  rail  programs 
designed  to  cover  the  costs  of  acquiring,  by  purchase,  lease  or  other 
manner  as  the  department  consideis  appropriate,  a  railroad  line  or 
other  rail  property  to  maintain  existing  or  to  provide  future  rail 
service:   the   costs   of  rehabilitating   and    impro\ing   rail   property  on 
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railroad  lines  to  the  extent  necessary  to  permit  safe,  adequate  and 
efficient  rail  service  on  such  -Utt^  lines:  and  the  costs  of  constructing 
rail  or  rail  related  facilities  for  the  purpose  of  improving  the  quality, 
efficiency  and  safety  of  rail  service.  The  Department  shall  also  have 
the  authority  to  preserve  railroad  corridors  for  future  railroad  use  and 
interim  compatible  uses^  and  may  lease  such  corridors  for  interim 
compatible  uses.  Such  authority  shall  also  include  the  power  to 
receive  and  administer  federal  financial  assistance  without  State 
financial  participation  to  railroad  companies  to  cover  the  costs  of  local 
rail  service  continuation  payments,  of  rail  line  rehabilitation,  and  of 
rail  line  construction  as  listed  above.  This  Article  shall  not  be 
construed  to  grant  to  the  department  the  power  or  authority  to  operate 
directly  any  rail  line  or  rail  facilities." 

Sec.  3.     Chapter    136   of  the   General   Statutes   is   amended   by 
adding  a  new  section  to  read: 
"  {^  I36-44.36A.    Power  of  Department  lo  prcseirc  railroad  corridors. 

In  exercising  its  power  to  preserve  railroad  corridors,  the 
Department  of  Transportation  may  acquire  property  that  is  part  of  a 
railroad  corridor  and  is  not  part  of  an  existing,  active  railroad  line  by 
purchase,  gift,  condemnation,  or  other  method.  The  procedures  in 
Article  9  of  this  Chapter  apply  when  the  Department  condemns 
property  to  preserve  a  railroad  corridor." 

Sec.  4.     G.S.  136-44.38  reads  as  rewritten: 
"§    136-44.38.    Department    to    provide    State    and   federal   Jinancial 
assistance  to  cities  and  counties  for  rail  revitalizalion. 

4^  The  Department  of  Transportation  is  authorized  to  distribute  to 
cities  and  counties  State  financial  assistance  for  local  rail  revitalization 
programs  provided  that  every  rail  revitalization  project  for  which  State 
financial  assistance  would  be  utilized  must  be  approved  by  the  Board 
of  Transportation  and  by  the  Director  of  the  Budget.  Prior  to  taking 
any  action  under  this  subsection >  section,  the  Director  of  the  Budget 
may  consult  with  the  Advisory  Budget  Commission. 

(b)  State  financial  assistance  to  counties  as  authorized  by  this  Article 
may  not  exceed  ten  percent  (10%)  of  total  project  costs." 
Sec.  5.  G.S.  153A- 149(c)  reads  as  rewritten: 
"(c)  Each  county  may  levy  property  taxes  for  one  or  more  of  the 
purposes  listed  in  this  subsection  up  to  an  effective  combined  rate  of 
one  dollar  and  fifty  cents  ($1.50)  on  the  one  hundred  dollars 
($100.00)  appraised  value  of  property  subject  to  taxation  before  the 
application  of  any  assessment  ratio.  To  find  the  actual  rate  limit  for  a 
particular  county,  divide  the  effective  rate  limit  of  one  dollar  and  fifty 
cents  ($1.50)  by  the  county  assessment  ratio.  Authorized  purposes 
subject  to  the  rate  limitation  are:  , 


1595 


CHAPTER  600  Session  Laws  -  1989 

(1)  To  provide  for  the  general  administration  of  the  county 
through  the  board  of  county  commissioners,  the  office  of 
the  county  manager,  the  office  of  the  county  budget 
officer,  the  office  of  the  county  finance  officer,  the  office 
of   the    county    assessor,    the    office    of   the    county    tax 

■  •  collector,    the   county   purchasing  agent,   and   the  county 

attorney,  and  for  all  other  general  administrative  costs  not 
allocated  to  a  particular  board,  commission,  office, 
agency,  or  activity  of  the  county. 

(2)  Agricultural  Extension.  —  To  provide  for  the  county's 
share  of  the  cost  of  maintaining  and  administering 
programs  and  services  offered  to  agriculture  by  or  through 
the  Agricultural  Extension  Service  or  other  agencies. 

(3)  Air  Pollution.  --  To  maintain  and  administer  air  pollution 
control  programs. 

(4)  Airports.  —  To  establish  and  maintain  airports  and  related 
aeronautical  facilities. 

(5)  Ambulance  Service.  --  To  provide  ambulance  services, 
rescue  squads,  and  other  emergency  medical  services. 

(6)  Animal  Protection  and  Control.  --  To  provide  animal 
protection  and  control  programs. 

(6a)  Arts  Programs  and  Museums.  -  To  provide  for  arts 
programs  and  museums  as  authorized  in  G.S.  i60A-488. 

(6b)  Auditoriums,  coliseums,  and  convention  and  civic  centers. 
--  To  provide  public  auditoriums,  coliseums,  and 
convention  and  civic  centers. 

(7)  Beach  Erosion  and  Natural  Disasters.  —  To  provide  for 
shoreline  protection,  beach  erosion  control,  and  flood  and 
hurricane  protection. 

(8)  Cemeteries.  -- To  provide  for  cemeteries. 

(9)  Civil  Preparedness.  --  To  provide  for  civil  preparedness 
programs. 

(10)  Debts  and  Judgments.  --  To  pay  and  discharge  any  valid 
debt  of  the  county  or  any  judgment  lodged  against  it, 
other  than  debts  and  judgments  evidenced  by  or  based  on 
bonds  and  notes. 

(10a)  Defense  of  Employees  and  Officers.  —  To  provide  for  the 
defense  of.  and  payment  of  civil  judgments  against, 
employees  and  officers  or  former  employees  and  officers, 
as  authorized  by  this  Chapter. 

(10b)  Economic  Development.  —  To  provide  for  economic 
development  as  authorized  by  G.S.  158-12. 

(11)  Fire  Protection.  --  To  provide  fire  protection  services  and 
fire  prevention  programs. 
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(12)  Forest  Protection.  --  To  provide  forest  management  and 
protection  programs. 

(13)  Health.  --  To  provide  for  the  county's  share  of 
maintaining  and  administering  services  offered  by  or 
through  the  county  or  district  health  department. 

(14)  Historic  Preservation.  -  To  undertake  historic 
preservation  programs  and  projects. 

(15)  Hospitals.  --  To  establish,  support  and  maintain  public 
hospitals  and  clinics,  and  other  related  health  programs 
and  facility,  or  to  aid  any  private,  nonprofit  hospital, 
clinic.  related  facilities,  or  other  health  program  or 
facility. 

(15a)  Housing  Rehabilitation.  --  To  provide  for  personnel  costs 
related  to  planning  and  administration  of  housing 
rehabilitation  programs  authorized  by  G.S.  153A-376. 
This  subdivision  only  applies  to  counties  with  a  population 
of  400.000  or  more,  according  to  the  most  recent 
decennial  federal  census. 

(16)  Human  Relations.  --  To  undertake  human  relations 
programs. 

(16a)  Industrial  Development.  --  To  provide  for  industrial 
development  as  authorized  by  G.S.  158-7.1. 

(17)  Joint  Undertakings.  --  To  cooperate  with  any  other 
county,  city,  or  political  subdivision  in  providing  any  of 
the  functions,  services,  or  activities  listed  in  this 
subsection. 

(18)  Law  Enforcement.  --  To  provide  for  the  operation  of  the 
office  of  the  sheriff  of  the  county  and  for  any  other  county 
law-enforcement  agency  not  under  the  sheriffs 
jurisdiction. 

(19)  Libraries.  --  To  establish  and  maintain  public  libraries. 

(20)  Mapping.  —  To  provide  for  mapping  the  lands  of  the 
county. 

(21)  Medical  Examiner.  --  To  provide  for  the  county  medical 
examiner  or  coroner. 

(22)  Mental  Health.  -  To  provide  for  the  county's  share  of  the 
cost  of  maintaining  and  administering  services  offered  by 
or  through  the  area  mental  health,  mental  retardation, 
and  substance  abuse  authority. 

(23)  Open  Space.  —  To  acquire  open  space  land  and  easements 
in  accordance  with  Article  19.  Part  4.  Chapter  160A  of 
the  General  Statutes. 

(24)  Parking.  --  To  provide  off-street  lots  and  garages  for  the 
parking  and  storage  of  motor  \'ehicles. 
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(25)  Parks  and  Recreation.  --  To  establisii.  support  and 
maintain  public  parks  and  programs  of  supervised 
recreation. 

(26)  Planning.  --  To  provide  for  a  program  of  planning  and 
regulation  of  development  in  accordance  with  Article  18  of 
this  Chapter  and  Article  19.  Parts  3 A  and  6.  of  Chapter 
160A  of  the  General  Statutes. 

(27)  Ports  and  Harbors.  --  To  participate  in  programs  with  the 
North  Carolina  Ports  Authority  and  provide  for  harbor 
masters. 

(28)  Register  of  Deeds.  -  To  provide  for  the  operation  of  the 
office  of  the  register  of  deeds  of  the  county. 

(29)  Sewage.  --  To  provide  sewage  collection  and  treatment 
services  as  defined  in  G.S.  l53A-274(2). 

(30)  Social  Services.  --  To  provide  for  the  public  welfare 
through  the  maintenance  and  administration  of  public 
assistance  programs  not  required  by  Chapters  108A  and 
111  of  the  General  Statutes,  and  by  establishing  and 
maintaining  a  county  home. 

(31)  Solid  Waste.  —  To  provide  solid  waste  collection  and 
disposal  services,  and  to  acquire  and  operate  landfills. 

(32)  Surveyor.  --  To  provide  for  a  county  surveyor. 

(33)  Veterans"  Service  Officer.  —  To  provide  for  the  county's 
share  of  the  cost  of  services  offered  by  or  through  the 
county  veterans'  service  officer. 

(34)  Water.  —  To  provide  water  supply  and  distribution 
systems. 

(35)  Watershed  Improvement.  --  To  undertake  watershed 
improvement  projects. 

(36)  Water  Resources.  -  To  participate  in  federal  water 
resources  development  projects. 

(37)  Armories.  --  To  supplement  available  State  or  federal 
funds  to  be  used  for  the  construction  (including  the 
acquisition  of  land),  enlargement  or  repair  of  armory 
facilities  for  the  North  Carolina  national  guard. 

(38)  Railway  Corridor  Preservation.  —  To  acquire  property  for 
railroad  corridor  preservation  as  authorized  by  G.S. 
I60A-498." 

Sec.  6.     G.S.  153A-445(a)  reads  as  rewritten: 
"(a)  A  county  may  take  action  under  the  following  provisions  of 
Chapter  160A: 

(1)    Chapter    160A.    Article    20.    Part    I.    -   .Joint   Exercise   of 
Powers. 
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(2)  Chapter  160A.  Article  20.  Part  2.  -  Regional  Councils  of 
Governments. 

(3)  G.S.  I60A-487.  --  Financial  support  for  rescue  squads. 

(4)  G.S.  160A-488.  -  Art  galleries' and  museums. 

(5)  G.S.  160A-492.  --  Human  relations  programs. 
.  (6)    G.S.  160A-497.  --  Senior  citizens  programs. 

(7)  G.S.    160A-489.  --  Auditoriums,  coliseums,  and  convention 
and    civic  centers. 

(8)  G.S.  I60A-498.  --  Railroad  corridor  preservation." 
Sec.  7.     G.S.  ]59-48(b)  reads  as  rewritten: 

"(b)  Each  county  and  city  is  authorized  to  borrow  money  and  issue 
its  bonds  under  this  Article  in  evidence  thereof  for  the  purpose  of 
paying  any  capital  costs  of  any  one  or  more  of  the  following: 

(1)  Providing  airport  facilities,  including  without  limitation 
related  land,  landing  fields,  runways,  clear  zones,  lighting, 
navigational  and  signal  systems,  hangars,  terminals, 
offices,  shops,  and  parking  facilities. 

(2)  Providing  armories  for  the  North  Carolina  national  guard. 

(3)  Providing  auditoriums,  coliseums,  arenas,  stadiums,  civic 
centers,  convention  centers,  and  facilities  for  exhibitions, 
athletic  and  cultural  events,  shows,  and  public  gatherings. 

(4)  Providing  beach  improvements,  including  without  limitation 
jetties,  seawalls,  groins,  moles,  sand  dunes,  vegetation, 
additional  sand,  pumps  and  related  equipment,  and 
drainage  channels,  for  the  control  of  beach  erosion  and  the 
improvement  of  beaches. 

(5)  Providing  cemeteries. 

(6)  Providing  facilities  for  fire  fighting  and  prevention, 
including  without  limitation  headquarters  buildings,  station 
buildings,  training  facilities,  hydrants,  alarm  systems,  and 
communications  systems. 

(7)  Providing  hospital  facilities,  including  without  limitation 
general,  tuberculosis,  mental,  chronic  disease,  and  other 
types  of  hospitals  and  related  facilities  such  as  laboratories, 
outpatient  departments,  nurses'  homes  and  training 
facilities,  and  central  service  facilities  operated  in 
connection  with  hospitals:  facilities  for  the  provision  of 
public  health  services,  including  related  facilities  such  as 
laboratories,  clinics,  and  administrative  offices:  facilities 
specially  designed  for  the  diagnosis,  treatment,  education, 
training,  or  custodial  care  of  the  mentally  retarded, 
including  facilities  for  training  specialists  and  sheltered 
workshops  for  the  mentally  retarded:  nursing  homes:  and 
in    connection    with    the    foregoing,     laundries,     nurses". 

1599 


CHAPTER  600  Session  Laws  -  1989 

doctors',  or  interns"  residences,  administrative  buildings, 
research  facilities,  maintenance,  storage,  and  utility 
facilities,  auditoriums,  dining  halls,  food  service  and 
preparation  facilities,  fire  prevention  facilities,  mental  and 
physical  health  care  facilities,  dental  care  facilities,  nursing 
schools,  mental  teaching  facilities,  offices,  parking 
facilities,  and  other  supporting  service  structures. 

(8)  Providing  land  for  corporate  purposes. 

(9)  Providing  facilities  for  law  enforcement,  including  without 
limitation  headquarters  buildings,  station  buildings,  jails 
and  other  confinement  facilities,  training  facilities,  alarm 
systems,  and  communications  systems. 

(10)  Providing  library  facilities,  including  without  limitation 
fixed  and  mobile  libraries. 

(11)  Providing  art  galleries,  museums,  and  art  centers,  and 
providing  for  historic  properties. 

(12)  Providing  parking  facilities,  including  on-  and  off-street 
parking,  and  in  connection  therewith  any  area  or  place  for 
the  parking  and  storing  of  automobiles  and  other  vehicles 
open  to  public  use.  with  or  without  charge,  including 
without  limitation  meters,  buildings,  garages,  driveways, 
and  approaches. 

(13)  Providing  parks  and  recreation  facilities,  including  without 
limitation  land,  athletic  fields,  parks,  playgrounds, 
recreation  centers,  shelters,  stadiums,  arenas,  permanent 
and  temporary  stands,  golf  courses,  swimming  pools, 
wading  pools,  marinas,  and  lighting. 

(14)  Providing  public  building,  including  without  limitation 
buildings  housing  courtrooms,  other  court  facilities,  and 
council  rooms,  office  buildings,  public  markets,  public 
comfort  stations,  warehouses,  and  yards. 

(15)  Providing  public  vehicles,  including  without  limitation 
those  for  law  enforcement,  fire  fighting  and  prevention, 
sanitation,  street  paving  and  maintenance,  safety  and  public 
health,  and  other  corporate  purposes. 

(16)  Providing  for  redevelopment  through  the  acquisition  of  land 
and  the  improvement  thereof  for  assisting  local 
redevelopment  commissions. 

(17)  Providing  sanitary  sewer  systems,  including  without 
limitation  community  sewerage  facilities  for  the  collection, 
treatment,  and  disposal  of  sewage  or  septic  tank  systems 
and  other  on-site  collection  and  disposal  facilities  or 
systems. 
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(18)  Providing  solid  waste  disposal  systems,  including  without 
limitation  land  for  sanitary  landfills,  incinerators,  and  other 
structures  and  buildings. 

(19)  Providing  storm  sewers  and  flood  control  facilities, 
including  without  limitation  levees,  dikes,  diversionary 
channels,  drains,  catch  basins,  and  other  facilities  for 
storm  water  drainage.  .. ,  ., 

(20)  Providing  voting  machines. 

(21)  Providing  water  systems,  including  without  limitation 
facilities  for  the  supply,  storage,  treatment,  and  distribution 
of  water. 

(22)  Providing  for  any  other  purpose  for  which  it  is  authorized, 
by  general  laws  uniformly  applicable  throughout  the  State, 
to  raise  or  appropriate  money,  except  for  current  expenses. 

(23)  Providing  public  transportation  facilities,  including  without 
limitation  equipment  for  public  transportation,  buses, 
surface  and  below-ground  railways,  ferries,  and  garage 
facilities. 

(24)  Providing  industrial  parks,  land  suitable  for  industrial  or 
commercial  purposes,  shell  buildings,  in  order  to  provide 
employment  opportunities  for  citizens  of  the  county  or  city. 

(25)  Providing  property  to  preserve  a  railroad  corridor." 
Sec.  8.     G.S.  160A-209(c)  reads  as  rewritten: 

"§  I60A-209.  Propert}' laxes. 

(c)    Each   city   may   levy   property   taxes   for   one   or   more   of  the 
following  purposes  subject  to  the  rate  limitation  set  out  in  subsection 

(d): 

(1)  Administration.  --  To  provide  for  the  general 
administration  of  the  city  through  the  city  council,  the 
office  of  the  city  manager,  the  office  of  the  city  budget 

;  officer,  the  office  of  the  city  finance  officer,  the  office  of 
the  city  tax  collector,  the  city  purchasing  agent,  the  city 
attorney,  and  for  all  other  general  administrative  costs  not 
allocated  to  a  particular  board,  commission,  office, 
agency,  or  activity. 

(2)  Air  Pollution.  -  To  maintain  and  administer  air  pollution 
control  programs. 

(3)  Airports.  --  To  establish  and  maintain  airports  and  related 
aeronautical  facilities. 

(4)  Ambulance  Service.  --  To  provide  ambulance  services, 
rescue  squads,  and  other  emergency  medical  services. 

(5)  Animal  Protection  and  Control.  -  To  provide  animal 
protection  and  control  programs. 
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(5a)  Arts  Programs  and  Museums.  —  To  provide  for  arts 
programs  and  museums  as  authorized  in  G.S.  160A-488. 

(6)  Auditoriums.  Coliseums,  and  Convention  Centers.  —  To 
provide  public  auditoriums,  coliseums,  and  convention 
centers. 

(7)  Beach  Erosion  and  Natural  Disasters.  —  To  provide  for 
shoreline  protection,  beach  erosion  control  and  flood  and 
hurricane  protection. 

(8)  Cemeteries.  -  To  provide  for  cemeteries. 

(9)  Civil  Defense.  —  To  provide  for  civil  defense  programs. 
(9a)       Community  Development.    --  To  provide  for  community 

development     as     authorized     by     G.S.      I60A-456     and 
I60A-457. 

(10)  Debts  and  .Judgments.  --  To  pay  and  discharge  any  valid 
debt  of  the  city  or  any  Judgment  lodged  against  it.  other 
than  debts  or  judgments  evidenced  by  or  based  on  bonds 
or  notes. 

(10a)  Defense  of  Employees  and  Officers.  --  To  provide  for  the 
defense  of.  and  payment  of  civil  judgments  against, 
employees  and  officers  or  former  employees  and  officers, 
as  authorized  by  this  Chapter. 

(I Ob)  Economic  Development.  -  To  provide  for  economic 
development  as  authorized  by  G.S.  158-12. 

(10c)  Drainage.  —  To  provide  for  drainage  projects  or  programs 
in  accordance  M/ith  Chapter  156  of  the  General  Statutes  or 
in  accordance  with  this  Chapter. 

(11)  Elections.  —  To  provide  for  all  city  elections  and 
referendums. 

(12)  Electric  Power.  —  To  provide  electric  power  generation, 
transmission,  and  distribution  services. 

(13)  Fire  Protection.  --  To  provide  fire  protection  services  and 
fire  prevention  programs. 

(14)  Gas.  —  To  provide  natural  gas  transmission  and 
distribution  services. 

(15)  Historic  Preservation.  —  To  undertake  historic 
preservation  programs  and  projects. 

(15a)  Housing.  --  To  undertake  housing  projects  as  defined  in 
G.S.  157-3.  and  urban  homesteading  programs  under 
G.S.  160A-457.2. 

(16)  Human  Relations.  -  To  undertake  human  relations 
programs. 

(17)  Hospitals.  --  To  establish,  support  and  maintain  public 
hospitals  and  clinics,  and  other  related  health  programs 
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and  facilities,  and  to  aid  any  private,   nonprofit  hospital, 
clinic,  related  facility,  or  other  health  program  or  facility. 
(17a)     Industrial    Development.     --    To    provide    for    industrial 
development  as  authorized  by  G.S.  158-7.1 . 

(18)  Jails.  --  To  provide  for  the  operation  of  a  jail  and  other 
local  confinement  facilities. 

(19)  Joint  Undertakings.  --  To  cooperate  with  any  other 
county,  city,  or  political  subdivision  of  the  State  in 
providing  any  of  the  functions,  services,  or  activities  listed 
in  this  subsection. 

(20)  Libraries.  --  To  establish  and  maintain  public  libraries. 

(21)  Mosquito  Control. 

(22)  Off-Street  Parking.  -  To  provide  off-street  lots  and 
garages  for  the  parking  and  storage  of  motor  vehicles. 

(23)  Open  Space.  -  To  acquire  open  space  land  and  easements 
in  accordance  with  Article  19.  Part  4.  of  this  Chapter. 

(24)  Parks  and  Recreation.  -  To  establish,  support  and 
maintain  public  parks  and  programs  of  supervised 
recreation. 

(25)  Planning.  -  To  provide  for  a  program  of  planning  and 
regulation  of  development  in  accordance  with  Article  19  of 
this  Chapter. 

(26)  Police.  -  To  provide  for  law  enforcement. 

(27)  Ports  and  Harbors.  -  To  participate  in  programs  with  the 
North  Carolina  Ports  Authority  and  to  provide  for  harbor 
masters. 

(27a)  Senior  Citizens  Programs.  -  To  undertake  programs  for 
the   assistance  and  care  of  its  senior  citizens. 

(28)  Sewage.  -  To  provide  sewage  collection  and  treatment 
services  as  defined  in  G.S.  160A-31 1(3). 

(29)  Solid  Waste.  -  To  provide  solid  waste  collection  and 
disposal  services,  and  to  acquire  and  operate  landfills. 

(30)  Streets.  -  To  provide  for  the  public  streets,  sidewalks, 
and  bridges  of  the  city. 

(31)  Traffic  Control  and  On-Street  Parking.  -  To  provide  for 
the  regulation  of  vehicular  and  pedestrian  traffic  within 
the  city,  and  for  the  parking  of  motor  vehicles  on  the 
public  streets. 

(31a)  Urban  Redevelopment.  -  To  provide  for  urban 
redevelopment. 

(32)  Water.  -  To  provide  water  supply  and  distribution 
services. 

(33)  Water  Resources.  -  To  participate  in  federal  water 
resources  development  projects. 
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(34)  Watershed    Improvement.     --    To    undertake    watershed 
improvement  projects. 

(35)  Raih-oad  Corridor  Preservation.  --  To  acquire  property  for 
railroad  corridor  preservation." 

Sec.  9.     Article  21   of  Chapter   160A  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 
"§  160A-498.    Railroad  corridor  prcsci-vaiioiL 

A  city  or  county  may  acquire  property,  by  purchase  or  gift,  to 
preserve  a  railroad  corridor  established  by  the  Department  of 
Transportation.  A  city  or  county  that  acquires  property  to  preserve  a 
railroad  corridor  may  lease  the  property  or  use  the  property  for 
interim  compatible  uses  until  the  property  is  used  for  a  railroad." 

Sec.  10.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

S.B.  511  CHAPTER  601 

AN  ACT  TO  REQUIRE  IMMEDIATE  INCOME  WITHHOLDING 
IN  IV-D  CHILD  SUPPORT  CASES  AND  TO  MAKE  OTHER 
CHANGES  RELATED  TO  INCOME  WITHHOLDING 
PROCEDURES  IN  IV-D  AND  NON-IV-D  CASES. 

The  General  Assembly  of  Norili  Carolina  enacts: 

Section  1.      G.S.  110-129  reads  as  rewritten: 
"§  1 10-129.  Dejinitions. 
As  used  in  this  Article:  'M::"  . 

(1)  'Court  order"  means  any  judgment  or  order  of  the  courts  of 
this  State  or  of  another  state. 

(2)  'Dependent  child"  means  any  person  under  the  age  of  18 
who  is  not  otherwise  emancipated,  married  or  a  member  of 
the  armed  forces  of  the  United  States,  or  any  person  over 
the  age  of  18  for  whom  a  court  orders  that  support 
payments  continue  as  provided  in  G.S.  50- 13.4(c). 

(3)  'Responsible  parent"  means  the  natural  or  adoptive  parent 
of  a  dependent  child  who  has  the  legal  duty  to  support  said 
child  and  includes  the  father  of  an  illegitimate  child. 

(4)  'Program"  means  the  Child  Support  Enforcement  Program 
established  and  administered  pursuant  to  the  provisions  of 
this  Article  and  Title  IV-D  of  the  Social  Security  Act. 

(5)  'Designated  representative"  means  any  person  or  agency 
designated  by  a  board  of  county  commissioners  or  the 
Department  of  Human  Resources  to  administer  a  program 
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of  child  support  enforcement  for  a  county  or  region  of  the 
State. 

(6)  'Disposable  income'  means  any  form  of  periodic  payment 
to  an  individual,  regardless  of  sources,  including  but  not 
limited  to  wages,  salary,  commission,  self-employment 
income,  bonus  pay.  severance  pay.  sick  pay.  incentive  pay, 
vacation  pay.  compensation  as  an  independent  contractor, 
worker"  s  compensation.  unemployment  compensation 
benefits,  disability,  annuity,  survivor" s  benefits,  pension 
and  retirement  benefits,  interest,  dividends,  rents,  royalties, 
trust  income  and  other  similar  payments,  which  remain 
after  the  deduction  of  amounts  for  federal.  State,  and  local 
taxes.  Social  Security,  and  involuntary  retirement 
contributions.  However.  Supplemental  Security  Income. 
Aid  for  Dependent  Children,  and  other  public  assistance 
payments  shall  be  excluded  from  disposable  income.  For 
employers,  disposable  income  means  'wage'  as  it  is  defined 
by  G.S.  95-25.2  (16).  Unemployment  compensation 
benefits  shall  be  treated  as  disposable  income  only  for  the 
purposes  of  income  withholding  under  the  provisions  of 
G.S.  110-135.4.  and  the  amount  withheld  shall  not  exceed 
twenty-five  percent  (25%)  of  the  unemployment 
compensation  benefits. 

(7)  'IV-D  case"  means  a  case  in  which  services  have  been 
applied  for  or  are  being  provided  by  a  child  support 
enforcement  agency  established  pursuant  to  Title  I"V-D  of 
the  Social  Security  Act  as  amended  and  this  Article. 

(8)  'Non-IV-D  case"  means  any  case,  other  than  a  I"V-D  case, 
in  which  child  support  is  legally  obligated  to  be  paid. 

(9)  'Initiating  party"  means  the  party,  the  attorney  for  a  party, 
a  child  support  enforcement  agency,  or  the  clerk  of 
superior  court  who  initiates  an  action,  proceeding,  or 
procedure  as  allowed  or  required  by  law  for  the 
establishment  or  enforcement  of  a  child  support  obligation. 

(10)  'Mistake  of  fact"  means  that  the  obligor: 

(a)  Is  not  in  arrears  in  an  amount  equal  to  the  support 
payable  for  one  month:  or 

(b)  Did  not  request  that  withholding  begin,  if  withholding 
is  pursuant  to  a  purported  request  by  the  obligor  for 
withholding;  or 

(c)  Is  not  the  person  subject  to  the  court  order  of  support 
for  the  child  named  in  the  advance  notice  of 
withholding,  withholding:  or 
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(d)  Does  not  owe  the  amount  of  ciiirent  support  or 
arieaiages  specified  in  the  advance  notice  or  motion  of 
withholding. 

(11)  'Obligee',  in  a  IV-D  case,  means  the  child  support 
enforcement  agency,  and  in  a  non-IV-D  case  means  the 
individual  to  whom  a  dutv'  of  support  is  owed  or  the 
individual's  legal  representative. 

(12)  'Obligor"  means  the  individual  who  owes  a  duty  to  make 
child  support  payments  under  a  court  order. 

(13)  'Payor'  means  any  payor,  including  any  federal.  State,  or 
local  governmental  unit,  of  disposable  income  to  an 
obligor.  When  the  payor  is  an  employer,  payor  means 
employer  as  is  defined  at  29  USC  §  203(d)  in  the  Fair 
Labor  Standards  Act." 

Sec.  2.     G.S.  110-136.3  reads  as  rewritten: 
"§  1 10-136.3.  Income  wiihholdiiig  procedures:  applicability. 

(a)  Required  Contents  of  Support  Orders.  All  child  support  orders, 
civil  or  criminal,  entered  or  modified  in  the  State  beginning  October 
1.  1986.  October  1.  1989,  shall: 

(1)  Require  the  obligor  to  keep  the  clerk  of  court  or  IW-D 
agency  informed  of  his  current  residence  and  mailing 
address; 

(2)  Include  In  non-W-D  cases,  include  a  provision  that  an 
obligor  will  be  subject  to  income  withholding  under  a 
separate  order  if  arrearages  equal  to  the  support  payable  for 
one  month  accumulate  accumulate;  or  upon  request  of  the 
obligor;  or  upon  the  court's  findings,  pursuant  to  a  motion 
or  independent  action  filed  by  the  obligee,  that  the  obligor 
is  or  has  been  delinquent  in  making  child  support  payments 
or  has  been  erratic  in  making  child  support  payments; 

(2a)  In  IV-D  cases,  include  a  provision  ordering  income 
withholding  to  take  effect  immediately; 

(3)  Require  the  obligor  to  cooperate  fully  with  the  initiating 
party  in  the  verification  of  the  amount  of  his  disposable 
income: 

(4)  Require  the  obligee  or  custodial  party  to  keep  the  obligor 
informed  of  the  current  residence  and  mailing  address  of 
the  child:  child,  unless  the  court  has  determined  that  notice 
to  the  obligor  is  inappropriate  because  the  obligor  has  made 
verbal  or  physical  threats  that  constitute  domestic  violence 
under  Chapter  50B  of  the  General  Statutes;  and 

(5)  If  the  case  is  a  IV-D  case,  require  the  obligor  to  keep  the 
IV-D  agency  informed  of  tiie  name  and  address  of  any 
payor   of  his   disposable   income   and   of  the  amount  and 
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effective  date  of  any  substantial   change  in  iiis  disposable 
income. 

(b)  When  obligor  subject  to  withholding. 

(1)  In  IV-D  cases  in  which  a  new  or  modified  child  support 
order  is  entered  on  or  after  October  1.  1989.  an  obligor  is 
subject  to  income  withholding  immediately  upon  entry  of 
the  order.  In  IV-D  cases  in  which  the  child  support  order 
was  entered  prior  to  October  1.  1989.  Aa  an  obligor  shall 
become  subject  to  income  withholding  on  the  earliest  of: 

a^    The  date  on   which   the  obligor  fails  to   make   legally 
obligated  child  support  payments  in  an  amount  equal  to 
the  support  payable  for  one  month;  or 
42^      Ik    The  date  on   which  the  obligor  or  obligee     requests 
withholding. 

(2)  In  non-IV-D  cases,  an  obligor  shall  be  subject  to  income 
withholding  on  the  earliest  of: 

a^  The  date  on  which  the  obligor  fails  to  make  legally 
obligated  child  support  payments  in  an  amount  equal  to 
the  support  payable  for  one  month;  or 
Jy.  The  date  on  which  the  obligor  requests  withholding;  or 
c.  The  date  on  which  the  court  determines,  pursuant  to  a 
motion  or  independent  action  filed  by  the  obligee  under 
G.S.  1 10-136. 5(a).  that  the  obligor  is  or  has  been 
delinquent  in  making  child  support  payments  or  has 
been  erratic  in  making  child  support  payments. 

(c)  Applicability.  Notwithstanding  any  other  provision  of  law.  the 
income  withholding  provisions  of  this  Article  shall  apply  to  any  civil 
or  criminal  child  support  order,  entered  or  modified  before,  on,  or 
after  October  I.  1986. 

(d)  Interstate  cases.  An  interstate  case  is  one  in  which  a  child 
support  order  of  one  state  is  to  be  enforced  in  another  state. 

(1)  In  interstate  cases  withholding  provisions  shall  apply  to  a 
child  support  order  of  this  or  any  other  state.  A  petition 
addressed  to  this  State  to  enforce  a  child  support  order  of 
another  state  or  a  petition  from  an  initiating  party  in  this 
State  addressed  to  another  state  to  enforce  a  child  support 
order  entered  in  this  State  shall  include: 

a.  A  certified  copy  of  the  support  order  with  all 
modifications,  including  any  income  withholding  notice 
or  order  still  in  effect; 

b.  A  copy  of  the  income  withholding  law  of  the 
jurisdiction  which  issued  the  support  order,  provided 
that  such  jurisdiction  has  a  withholding  law; 

c.  A  sworn  statement  of  arrearages; 
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d.  The  name,  address,  and  social  security  number  of  the 
obligor,  if  known; 

e.  The  name  and  address  of  the  obligor" s  employer  or  of 
any  other  source  of  income  of  the  obligor  derived  in  the 

:  state  in  which  withholding  is  sought;  and 

•  f.     The  name  and  address  of  the  agency  or  person  to  whom 
v.v^.    -  support  payments  collected  by  income  withholding  shall 

be  transmitted. 
For  purposes  of  enforcing  a  petition  under  this  subsection,  jurisdiction 
is  limited  to  the  purposes  of  income  withholding. 

(2)  The  law  of  the  state  in  which  the  support  order  was  entered 
shall  apply  in  determining  when  withholding  shall  be 
implemented  and  interpreting  the  child  support  order.  The 
law  and  procedures  of  the  state  where  the  obligor  is 
employed  shall  apply  in  all  other  respects. 

(3)  Except  as  otherwise  provided  by  subdivision   (2),   income 
J    ..         withholding  initiated  under  this  subsection  is  subject  to  all 

of  the  notice,  hearing  and  other  provisions  of  Chapter  1 10. 

(4)  In  all  interstate  cases  notices  and  orders  to  withhold  shall 
be  served  upon  the  payor  by  a  North  Carolina  agency  or 
judicial  officer.  In  all  interstate  non-IV-D  cases,  the 
advance  notice  to  the  obligor  shall  be  served  pursuant  to 
G.S.  IA-1.  Rule  4.  Rules  of  Civil  Procedure. 

(e)  Procedures  and  regulations.  Procedures,  rules,  regulations, 
forms,  and  instructions  necessary  to  effect  the  income  withholding 
provisions  of  this  Article  shall  be  established  by  the  Secretary  of  the 
Department  of  Human  Resources  or  his  designee  and  the 
Administrative  Office  of  the  Courts.  Forms  and  instructions  shall  be 
sent  with  each  order  or  notice  of  withholding." 

Sec.  3.     G.S.  1 10-136.4  reads  as  rewritten: 
"§  1 10-136.4.  Implementation  of  withholding  in  IV-D  cases. 
(a)  Withholding  based  on  arrearages  or  obligor's  request. 

(1)      Advance  notice  of  withholding.  When  an  obligor  in  a 

IV-D  case  becomes  subject  to  income  withholding,  the 

-'  obligee    shall,     after    verifying    the    obligor's    current 

•  -  employer    or    other    payor,    wages    or   other   disposable 

income,    and    mailing   address,    serve   the   obligor   with 

advance  notice  of  withholding  in  accordance  with  G.S. 

lA-1.  Rule  4.  Rules  of  Civil  Procedure. 

4b) — Oil      Contents  of  advance  notice.   The  advance  notice  to  the 

obligor    shall    contain,    at    a    minimum,    the    following 

information: 

^X) — _a.    Whether  the   proposed   withholding   is  based  on   the 

obligor's  failure  to  make  legally  obligated  payments 
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in  an  amount  equal  to  tiie  support  payable  for  one 
month  or  on  tiie  obligor's  request  for  withholding  or 
on  the  obligee's  request  for  withholding; 

42) b.    The  amount  of  overdue  support,  the  total  amount  to 

~~    be  withheld,  and  when  the  withholding  will  occur; 

4^ c.    The  name  of  each  child  for  whose  benefit  the  child 

~  support  is  due.  and  information  sufficient  to  identify 
the  court  order  under  which  the  obligor  has  a  duty  to 
support  the  child; 

44) d^    The  amount  and  sources  of  disposable  income; 

45) eT    That  the  withholding  will  apply  to  the  obligor's  wages 

or  other  sources  of  disposable  income  from  current 
payors  and  all  subsequent  payors  once  the  procedures 
under  this  section  are  invoked; 

46) f.    An      explanation     of     the     obligor's      rights     and 

responsibilities  pursuant  to  this  section; 

47) ^    That  withholding  will  be  continued  until  terminated 

pursuant  to  G.S.  110-136.10. 
(c)  (3)  Contested  withholding.  The  obligor  may  contest  the 
withholding  only  on  the  basis  of  a  mistake  of  -faO^  fact, 
except  that  G.S.  1 10-129(10)(a)  is  not  applicable  if 
withholding  is  based  on  the  obligor's  or  obligee's  request 
for  withholding.  To  contest  the  withholding,  the  obligor 
must,  within  10  days  of  receipt  of  the  advance  notice  of 
withholding,  request  a  hearing  in  the  county  where  the 
support  order  was  entered  before  the  district  court  and 
give  notice  to  the  obligee  specifying  the  mistake  of  fact 
upon  which  the  hearing  request  is  based.  If  the  asserted 
mistake  of  fact  can  be  resolved  by  agreement  between  the 
obligee  and  the  obligor,  no  hearing  shall  occur. 
Otherwise,  a  hearing  shall  be  held  and  a  determination 
made,  within  30  days  of  the  obligor's  receipt  of  the 
advance  notice  of  withholding,  as  to  whether  the  asserted 
mistake  of  fact  is  valid.  No  withholding  shall  occur 
pending  the  hearing  decision.  The  failure  to  hold  a 
•  hearing  within  30  days  shall  not  invalidate  an  otherwise 
properly  entered  order.  If  it  is  determined  that  a  mistake 
of  fact  exists,  no  withholding  shall  occur.  Otherwise, 
within  45  days  of  the  obligor's  receipt  of  the  advance 
notice  of  withholding,  the  obligee  shall  serve  the  payor, 
pursuant  to  G.S.  lA-1.  Rule  4.  Rules  of  Civil 
Procedure,  with  notice  of  his  obligation  to  withhold,  and 
shall  mail  a  copy  of  such  notice  to  the  obligor  and  file  a 
copy  with  the  clerk.  In  the  event  of  appeal,  withholding 
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shall  not  be  stayed.  If  the  appeal  is  concluded  in  favor  of 
'       i       the    obligor,    the    obligee    shall    promptly    repay    sums 
wrongfully    withheld    and    notify    the    payor    to    cease 
withholding. 

■(4) — (4)  Uncontested  withholding.  If  the  obligor  does  not  contest 
the  withholding  within  the  10-day  response  period,  the 
obligee  shall  serve  the  payor,  pursuant  to  G.S.  lA-1, 
Rule  4.  Rules  of  Civil  Procedure,  with  notice  of  his 
obligation  to  withhold,  and  shall  mail  a  copy  of  such 
notice  to  the  obligor  and  file  a  copy  with  the  clerk. 

4^ — (5)  Payment  not  a  defense  to  withholding.  The  payment  of 
;        ^  overdue  support  shall  not  be  a  basis  for  terminating  or 

not  implementing  withholding. 
(6)  Inability  to  implement  withholding.  When  an  obligor  is 
subject  to  withholding,  but  withholding  under  this 
section  cannot  be  implemented  because  the  obligor's 
location  is  unknown,  because  the  extent  and  source  of 
his  disposable  income  cannot  be  determined,  or  for  any 
other  reason,  the  obligee  shall  either  request  the  clerk  of 
superior  court  to  initiate  enforcement  proceedings  under 
G.S.  1 5A- 1344. 1(d)  or  G.S.  50- 13.9(d)  or  take  other 
appropriate  available  measures  to  enforce  the  support 
obligation. 

(b)  Immediate  income  withholding.  When  a  new  or  modified  child 
support  order  is  entered,  the  district  court  judge  shall,  after  hearing 
evidence  regarding  the  obligor's  disposable  income,  place  the  obligor 
under  an  order  for  immediate  income  withholding.  The  IV-D  agency 
shall  serve  the  payor  pursuant  to  G.S.  lA-1.  Rule  4,  Rules  of  Civil 
Procedure,  with  a  notice  of  his  obligation  to  withhold,  and  shall  mail  a 
copy  of  such  notice  to  the  obligor  and  file  a  copy  with  the  clerk.  If 
information  is  unavailable  regarding  an  obligor's  disposable  income, 
or  the  obligor  is  unemployed,  or  an  agreement  is  reached  between 
both  parties  which  provides  for  an  alternative  arrangement,  immediate 
income  withholding  shall  not  apply.  The  obligor,  however,  is  subject 
to  income  withholding  pursuant  to  G.S.  1 10-136.4(a). 

(c)  Subsequent  payors.  If  the  obligor  changes  employment  or 
source  of  disposable  income,  notice  to  subsequent  payors  of  their 
obligation  to  withhold  shall  be  served  as  required  by  G.S.  lA-1,  Rule 
4,  Rules  of  Civil  Procedure.  Copies  of  such  notice  shall  be  filed  with 
the  clerk  of  court  and  served  upon  the  obligor  by  first  class  mail. 

-(f)  (d)  Multiple  withholdings.  The  obligor  must  notify  the  obligee  if 
the  obligor  is  currently  subject  to  another  withholding  for  child 
support.  In  the  case  of  two  or  more  witiiholdings  against  one  obligor. 
the  obligee  or  obligees  shall  attempt  to  resolve  any  conflict  between 
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the  orders  in  a  manner  tiial  is  fair  and  equitable  to  all  parties  and 
within  the  limits  specified  by  G.S.  1 10-136.6.  If  the  conflict  cannot  be 
so  resolved,  an  injured  party,  upon  request,  shall  be  granted  a  hearing 
in  accordance  with  the  procedure  specified  in  G.S.  I  1 0-1 36.4(c).  The 
conflict  between  the  withholding  orders  shall  be  resolved  in 
accordance  with  G.S.  1 10-136.7. 

(g)  Inabilit}'  to  implement  withholding,  When  an  obligor  is  subject 
io — withholding. — b«4 — withholding — under — tius — section — cannot — be 
implemented  because  the  obligor's  location  is  unknown,  because  the 
extent  and  source  of  his  disposable  income  cannot  be  determined,  or 
for  any  other  reason,  the  obligee  shall  either  request  the  clerk  of 
superior  court  to  initiate  enforcement  proceedings  under  G.S, — 15A- 
1344.1(d)  or  G.S. — 50^1 3.9(d)  or  take  other  appropriate  available 
measures  to  enforce  the  support  obligation. 

4h)  0^  Modification  of  withholding.  When  an  order  for  withholding 
has  been  entered  under  this  section,  the  obligee  may  modify  the 
withholding  based  on  changed  circumstances.  The  obligee  shall 
proceed  as  is  provided  in  this  section. 

-(i)-  if)  Applicability  of  section.  The  provisions  of  this  section  apply 
to  IV-D  cases  only." 

Sec.  4.     G.S.  110-136.5  reads  as  rewritten: 
"§  1 10-136.5.  Implcmcnialion  of  withholding  in  non-lV-D  cases. 

(a)  Withholding  Based  on  Arrearage  Delinquent  or  Erratic 
Payments.  Notwithstanding  any  other  provision  of  law.  when  an 
obligor  is  delinquent  in  an  amount  equal  to  the  support  payable  for 
one  month,  making  child  support  payments  or  has  been  erratic  in 
making  child  support  payments,  the  obligee  may  apply  to  the  court,  by 
motion  or  in  an  independent  action,  for  an  order  for  income 
withholding. 

(1)    The  motion  or  complaint  shall  be  verified  and  state,  to  the 
extent  known: 

a.  That  Whether  the  obligor  is  under  a  court  order  to 
provide  child  support. — and  support  and,  if  so, 
information  sufficient  to  identify  the  order: 

b.  That  the  obligor  is  delinquent  in  an  amount  equal  to  the 
support  payable  for  one  month:  Either: 

J^    That  the  obligor  is  currently  delinquent  in  making 

child  support  payments:  or 
2^    That  the  obligor  has  been  erratic   in   making  child 

support  payments: 

c.  The  amount  of  overdue  support  and  the  total  amount 
sought  to  be  withheld: 

d.  The  name  of  each  child  for  whose  benefit  support  is  4«^ 
payable:  and 

1611 


CHAPTER  601  Session  Laws  -  1989 

e.    The  name,  location,  and  mailing  address  of  the  payor  or 

payors  from  whom  withholding  is  sought  and  the  amount 

of  the  obligor's   monthly  disposable  income  from  each 

payor. 

(2)    The  motion  or  complaint  shall  include  or  be  accompanied  by 

a  notice  to  the  obligor,  stating: 

a.  That  withholding,  if  implemented,  will  apply  to  the 
obligor's  current  payors  and  all  subsequent  payors;  and 

b.  That  withholding,  if  implemented,  will  be  continued  until 
terminated  pursuant  to  G.S.  I  10-136.10. 

At  any  time  the  parties  may  agree  to  income  withholding  by  consent 
order. 

(b)  Withholding  Based  on  Obligor's  Request.  The  obligor  may 
request  at  any  time  that  income  withholding  be  implemented.  The 
request  may  be  made  either  verbally  in  open  court  or  by  written 
request. 

(I)    A  written  request  for  withholding  shall  state: 

a.  That  the  obligor  is  under  a  court  order  to  provide  child 
support,  and  information  sufficient  to  identify  the  order; 

b.  Whether  the  obligor  is  delinquent  and  the  amount  of  any 
overdue  support; 

c.  The  name  of  each  child  for  whose  benefit  support  is 
payable; 

d.  The  name,  location,  and  mailing  address  of  the  payor  or 
payors  from  whom  the  obligor  receives  disposable 
income  and  the  amount  of  the  obligor's  monthly 
disposable  income  from  each  payor; 

e.  That  the  obligor  understands  that  withholding,  if 
implemented,  will  apply  to  the  obligor's  current  payors 
and  all  subsequent  payors  and  will  be  continued  until 
terminated  pursuant  to  G.S.  1 10-136. 10;  and 

f    That  the  obligor  understands  that  the  amount  withheld 
will   include  an  amount  sufficient  to  pay  current  child 
-  support,  an  additional  amount  toward  liquidation  of  any 

arrearages,  and  a  two  dollar  ($2.00)  processing  fee  to  be 
retained  by  the  employer  for  each  withholding,  but  that 
the  total  amount  withheld  may  not  exceed  the  following 
percent  of  disposable  income: 

Forty  percent  (40%)  if  there  is  only  one  order  for 
withholding; 

Forty-five  percent  (45%)  if  there  is  more  than  one  order 
for  withholding  and  the  obligor  is  supporting  other 
dependent  children  or  his  or  her  spouse;  or 
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Fifty  percent  (50%)  if  there  is  more  than  one  order  for 

witiiholding    and    the    obligor    is    not    supporting    other 

dependent  children  or  a  spouse. 

(2)    A  written  request  for  withholding  shall  be  filed  in  the  office 

of  the  clerk  of  superior  court  to  which  the  obligor  is  directed 

to  make  child  support  payments.     If  the  request  states  and 

the  clerk  verifies  that  the  obligor  is  not  delinquent,  the  court 

may  enter  an  order  for  withholding  without  further  notice  or 

hearing.      If  the  request  states  or  the  clerk  finds  that  the 

obligor^  is    delinquent,    the    matter    shall    be    scheduled    for 

hearing  unless  the  obligor  in  writing  waives  his  right  to  a 

hearing    and     consents     to    the    entry    of    an     order    for 

withholding    of    an    amount    the    court    determines    to    be 

appropriate.    The  court  may  require  a  hearing  in  any  case. 

Notice  of  any  hearing  under  this  subdivision  shall  be  sent  to 

the  obligee. 

(c)  Order  for  withholding.     If  the  district  court  judge  finds  after 

hearing  evidence  that  the  obligor,   at  the  time  of  the  filing  of  the 

motion  or  complaint  was.  or  at  the  time  of  the  hearing  is.  delinquent 

in  child  support  payments  in  an  amount  equal  to  the  support  payable 

for  one  month  or  that  the  obligor  has  been  erratic  in  making  child 

support  payments  in  accordance  with  G.S.    1 10-136. 5(a),  or  that  the 

obligor    has    requested    that    income    withholding    begin,    begin    in 

accordance  with  G.S.   110-136. 5(b).  the  court  shall  enter  an  order  for 

income  withholding,  unless: 

(1)  The  obligor  proves  a  mistake  of  faeU  fact,  except  that  G.S. 
1 10-129(10)(a)  is  not  applicable  if  withholding  is  based  on 
the  obligee's  motion  or  independent  action  alleging  that  the 
obligor  is  delinquent  or  has  been  erratic  in  making  child 
support  payments;  or 

(2)  The  court  finds  that  the  child  support  obligation  can  be 
enforced  and  the  child's  right  to  receive  support  can  be 
ensured  without  entry  of  an  order  for  income  withholding; 
or 

(3)  The  court  finds  that  the  obligor  has  no  disposable  income 
subject  to  withholding  or  that  withholding  is  not  feasible  for 
any  other  reason. 

If  the  obligor  fails  to  respond  or  appear,  the  court  shall  hear  evidence 
and  enter  an  order  as  provided  herein. 

(d)  Notice  to  payor  and  obligor.  If  an  order  for  income  withholding 
is  entered,  a  notice  of  obligation  to  withhold  shall  be  served  -by 
certified  mail,  return  receipt  requested,  on  the  payor  or  payors  and  the 
obligor,  on  the  payor  as  required  bv  G.S.    lA-1.  Rule  4.  Rules  of 
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Civil  Procedure.    Copies  of  such  notice  shall  be  filed  with  the  clerk  of 
court  and  served  upon  the  obligor  by  first  class  mail. 

(e)  Modification  of  withholding.  When  an  order  for  withholding  has 
been  entered  under  this  section,  any  party  may  file  a  motion  seeking 
modification  of  the  withholding  based  on  changed  circumstances.  The 
clerk  or  the  court  on  its  own  motion  may  initiate  a  hearing  for 
modification  when  it  appears  that  modification  of  the  withholding  is 
required  or  appropriate." 

Sec.  5.  This  act  shall  become  effective  October  I.  1989,  and 
applies  to  orders  issued  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

S.B.  992  CHAPTER  602 

AN  ACT  TO  ALLOW  CABARRUS  MEMORIAL  HOSPITAL  TO 
USE  A  SINGLE  PRIME  CONTRACTOR  CONTRACT,  A 
CONSTRUCTION  MANAGEMENT  CONTRACT.  OR  A 
DESIGN-BUILD  CONTRACT  ON  ERECTION, 

CONSTRUCTION.     ALTERATION.     OR     REPAIR     OF     ANY 
BUILDINGS  FOR  CABARRUS  MEMORIAL  HOSPITAL. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Section  9  of  Chapter  307  of  the  1935  Public-Local 
Laws,  as  amended  by  Section  3  of  Chapter  277  of  the  1981  Session 
Laws  is  amended  by  adding  a  new  sentence,  immediately  after  the 
second  sentence,  to  read: 

"Cabarrus  Memorial  Hospital  may  use  a  single  prime  contractor 
contract,  a  construction  management  contract,  or  a  design-build 
contract  for  the  erection,  construction,  alteration,  or  repair  of  any 
building  at  any  of  its  facilities." 

Sec.  2.  This  act  is  effective  upon  ratification  and  shall  apply 
only  to  contracts  entered  on  or  before  July  1,  1992. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  157  CHAPTER  603 

AN  ACT  TO  PROVIDE  FOR  THE  DEVELOPMENT  OF  A  STATE 
WATER  SUPPLY  PLAN  AND  TO  SPECIFY  THE  TERMS  OF 
MEMBERS  AND  QUORUM  OF  THE  WATERSHED 
PROTECTION  ADVISORY  COUNCIL. 

The  General  Assembly  of  North  Carolina  enacts: 
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Section  1.      G.S.  143-355  reads  as  rewritten: 
"§     143-355.      Transfer — of — certain — powers  > — duties, — functions — and 
responsibilities  of  the  Department  of  Conservation  and  Development  and 
of  the  Director  of  said  Department,  Powers  and  duties  of  the  Department. 

(a)  Transfer  Generally. — - — There  are  hereby  transferred  to  the 
■Department  of  Water  Resources  those  powers,  duties,  functions  and 
responsibilities — relating — to — water — resources — now — vested — ifl — tU€ 
Department  of  Conservation  and  Development  of  the  State  of  North 
Carolina,  and  the  Director  thereof. 

(b)  Functions  to  Be  Performed.  --  It  shall  be  the  dut}^  of  the 
Department  of  Natural  Resources  and  Community'  Development  to 
perform  the  following  functions:  The  Department  shall: 

(1)  3:© — request  Request  the  North  Carolina  Congressional 
Delegation  to  apply  to  the  Congress  of  the  United  States 
whenever  deemed  necessary  for  appropriations  for 
protecting  and  improving  any  harbor  or  waterway  in  the 
State  and  for  accomplishing  needed  flood  control, 
shore-erosion  prevention,  and  water-resources  development 
for  water  supply,  water  quality  control,  and  other  purposes. 

(2)  To — initiate.  Initiate,  plan,  and  execute  a  long-range 
program  for  the  preservation.  development  and 
improvement  of  rivers,  harbors,  and  inland  ports,  and  to 
promote  the  public  interest  therein. 

(3)  To  prepare  Prepare  and  recommend  to  the  Governor  and 
the  General  Assembly  any  legislation  which  may  be  deemed 
proper  for  the  preservation  and  improvement  of  rivers, 
harbors,  dredging  of  small  inlets,  provision  for  safe  harbor 
facilities,  and  public  tidewaters  of  the  State. 

(4)  To make —  Make       engineering       studies,       hydraulic 

computations,  hydrographic  surveys,  and  reports  regarding 
shore-erosion  projects,  dams,  reservoirs,  and  river-channel 
improvements:  to  develop,  for  budget  and  planning 
purposes,  estimates  of  the  costs  of  proposed  new  projects; 
to  prepare  bidding  documents,  plans,  and  specifications  for 
harbor,  coastal,  and  river  projects,  and  to  inspect  materials, 
workmanship,  and  practices  of  contractors  to  assure 
compliance  with  plans  and    specifications. 

(5)  To  cooperate  Cooperate  with  the  United  States  Army  Corps 
of  Engineers  in  causing  to  be  removed  any  wrecked, 
sunken  or  abandoned  vessel  or  unauthorized  obstructions 
and  encroachments  in  public  harbors,  channels,  waterways, 
and  tidewaters  of  the  State. 
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(6)  To  cooperate  Cooperate  with  the  United  States  Coast  Guard 
in  marlcing  out  and  establishing  harbor  lines  and  in  placing 
buoys  and  structures  tor  marking  navigable  channels. 

(7)  To  cooperate  Cooperate  with  federal  and  interstate  agencies 
.    ..  .  in    planning    and    developing    water-resource    projects    for 

navigation.        flood       control.        hurricane       protection, 
shore-erosion  prevention,  and  other  purposes. 

(8)  To  provide  Provide  professional  advice  to  public  and  private 
agencies,  and  to  citizens  of  the  State,  on  matters  relating  to 

,.-,  .  tidewater     development,      river     works,     and     watershed 

development. 

(9)  To  discusst  Discuss  with  federal.  State,  and  municipal 
officials  and  other  interested  persons >  persons  a  program  of 
development  of  rivers,  harbors,  and  related  resources. 

(10)  To  make  Make  investigations  and  render  reports  requested 
by  the  Governor  and  the  General  Assembly. 

(11)  To  participate  Participate  in  activity  of  the  National  Rivers 
and  Harbors  Congress,  the  American  Shore  and  Beach 
Preservation  Association,  the  American  Watershed  Council, 
the  American  Water  Works  Association,  the  American 
Society  of  Civil  Engineers,  the  Council  of  State 
Governments,  the  Conservation  Foundation,  and  other 
national  agencies  concerned  with  conservation  and 
development  of  water  resources. 

(12)  To — prepare  Prepare  and  maintain  climatological  and 
water-resources  records  and  files  as  a  source  of  information 
easily  accessible  to  the  citizens  of  the  State  and  to  the 
public  generally. 

(13)  To  formulate  Formulate  and  administer  a  program  of  dune 
rebuilding,  hurricane  protection,  and  shore-erosion 
prevention. 

(14)  To  include  Include  in  the  biennial  budget  the  cost  of 
performing  the  additional  functions  indicated  above. 

(15)  To  initiate^  Initiate  plan,  study,  and  execute  a  long-range 
floodplain  management  program  for  the  promotion  of 
health,  safety,  and  welfare  of  the  public.  In  carrying  out 
the  purposes  of  this  subsection,  the  primary  responsibility 
of  floodplain  management  rests  with  the  local  levels  of 
government  and  it  is.  therefore,  the  policy  of  this  State  and 

;  of  this  Department  to  provide  guidance,  coordination,  and 

other  means  of  assistance,  along  with  the  other  agencies  of 
this  State  and  with  the  local  levels  of  government,  to 
effectuate  adequate  floodplain  management  programs. 
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(bl)  This  The  Department  is  directed  to  pursue  an  active 
educational  program  of  floodplain  management  measures,  to  include  in 
each  biennial  report  a  statement  of  flood  damages,  location  where 
floodplain  management  is  desirable,  and  suggested  legislation,  if 
deemed  desirable,  and  within  its  capacities  to  provide  advice  and 
assistance  to  State  agencies  and  local  levels  of  government. 

(c)  Repealed  by  Session  Laws  1961.  c.  315. 

(d)  Investigation  of  Coasts.  Ports  and  Waterways  of  State.  --  The 
Department  of  Natural  Resources  and  Com.munit^f  Development  is 
designated  as  the  official  State  agency  to  investigate  and  cause 
investigations  to  be  made  of  the  coasts,  ports  and  waterways  of  North 
Carolina  and  to  cooperate  with  agencies  of  the  federal  and  State 
government  and  other  political  subdivisions  in  making  such 
investigations.  Provided,  however,  that  the  The  provisions  of  this 
section  shall  not  be  construed  as  in  any  way  interfering  with  the 
powers  and  duties  of  the  Utilities  Commission,  relating  to  the 
acquiring  of  rights-of-way  for  the  Intra-Coastal  Waterway;  or  to 
authorize  the  Department  of  Natural — Resources — and  Community 
Development  to  represent  the  State  in  connection  with  such  duties. 

(e)  Registration  with  Department  ^f — Natural — Resources — a«d 
Community  Development  Required:  Registration  Periods.  —  Every 
person,  firm  or  corporation  engaged  in  the  business  of  drilling, 
boring,  coring  or  constructing  wells  in  any  manner  with  the  use  of 
power  machinery  in  this  State,  shall  register  annually  with  the  North 
Carolina  Department  of — Natural — Resources — ao^ — Community 
Development  on  forms  to  be  furnished  by  the  said  Department.  The 
registration  required  hereby  shall  be  made  during  the  period  from 
January  1  to  January  31  of  each  year. 

(f)  Samples  of  Cuttings  to  Be  Furnished  the  Department  of  Natural 
Resources  and  Communit)^  Development  When  Requested.  —  Every 
person,  firm  or  corporation  engaged  in  the  business  of  drilling, 
boring,  coring  or  constructing  wells  in  any  manner  by  the  use  of 
power  machinery  shall  furnish  the  Department  of  Natural  P.esources 
and  Community'  Development  samples  of  cuttings  from  such  depths  as 
the  Department  may  require  from  all  wells  constructed  by  such 
person,  firm  or  corporation,  when  such  samples  are  requested  by  the 
Department.  The  Department  shall  bear  the  expense  of  delivering 
such  samples.  The  Department  shall,  after  an  analysis  of  the  samples 
submitted,  furnish  a  copy  of  such  analysis  to  the  owner  of  the  property 
on  which  the  well  was  constructed;  the  Department  shall  not  report 
the  results  of  any  such  analysis  to  any  other  person  whatsoever  until 
the  person  legallv  authorized  to  do  so  authorizes  in  writing  the  release 
of  the  results  of  the  analvsis. 
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(g)  Reports  of  Each  Well  Required.  --  Every  person,  firm  or 
corporation  engaged  in  the  business  of  drilling,  boring,  coring,  or 
constructing  wells  with  power  machinery  within  the  State  of  North 
Carolina  shall,  within  30  days  of  the  completion  of  each  well,  report 
to  the  Department  of  Natural  Resources  and  Community  Development 
on  forms  furnished  by  the  Department  the  location,  size,  depth, 
number  of  feet  of  casing  used,  method  of  finishing,  and  formation  log 
information  of  each  such  well.  In  addition  such  person,  firm  or 
corporation  shall  report  any  tests  made  of  each  such  well  including  the 
method  of  testing,  length  of  test,  draw-down  in  feet  and  yield  in 
gallons  per  minute.  The  person,  tlrm  or  corporation  making  such 
report  to  the  Department  of  Natural  Resources  and  Communit}^ 
Development  shall  at  the  time  such  report  is  made  also  furnish  a  copy 
thereof  to  the  owner  of  the  property  on  which  the  well  was 
constructed. 

(h)  Drilling  for  Petroleum  and  Minerals  Excepted.  --  The 
provisions  of  this  Article  shall  not  apply  to  drillings  for  petroleum  and 
minerals. 

(i)  Penalty  for  Violation.  --  Any  person  violating  the  provisions  of 
subsections  (e).  (0  and  (g)  of  G.S.  143-355  shall  be  guilty  of  a 
misdemeanor  and.  upon  conviction,  shall  be  punished  by  a  fine  of  fifty 
dollars  ($50.00).    Each  violation  shall  constitute  a  separate  offense. 

(j)  Miscellaneous  Duties.  -  There  are  also  transferred  to  the 
Department — of — Water — Resources — tb€ — duties — of  the — Board — ©f 
Conservation  and  Development,  as  set  forth  in  G.S.  113-8^  to  The 
Department  shall  make  investigations  of  water  supplies  and  water 
powers,  prepare  and  maintain  a  general  inventory  of  the  water 
resources  of  the  State  and  take  such  measures  as  it  may  consider 
necessary  to  promote  their  development;  and  to  supervise,  guide,  and 
control  the  performance  of  the  duties  set  forth  in  subsection  (b)  of  this 
section  and  to  hold  hearings  with  regard  thereto.  In  connection  with 
administration  of  the  well-drilling  law  the  Department  of  Conservation 
and  Development  shall,  if  requested  by  the  Department  of  Water 
Resources ^  may  prepare  analyses  of  well  cuttings  for  mineral  and 
petroleum  content. 

(k)  Water  Use  Information.  -  Any  person  using,  withdrawing, 
diverting  or  obtaining  water  from  surface  streams,  lakes  and 
underground  water  sources  shall,  upon  the  request  of  the  Department, 
file  a  monthly  report  with  the  Department  of  Natural  Resources  and 
Community — Development  showing  the  amount  of  water  used, 
withdrawn,  diverted  or  obtained  from  such  sources.  Such  report  shall 
be  on  a  form  supplied  by  the  Department  and  shall  show  the 
identification  of  the  water  well  or  other  withdrawal  facility,  location, 
withdrawal  rate  (measured  in  gallons  per  minute),  and  total  gallons 
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withdrawn  during  the  month.  Reports  required  to  be  filed  under  this 
subsection  shall  be  filed  on  or  before  the  fifteenth  day  of  the  month 
succeeding  the  month  during  which  the  using,  withdrawing,  diverting 
or  obtaining  water  required  to  be  reported  occurred.  Provided, 
ho".'e"er.  this  This  subsection  does  not  apply  to  withdrawals  or  uses  by 
individuals  or  families  for  household,  livestock,  or  gardens.  All 
reports  required  under  this  subsection  are  provided  solely  for  the 
purpose  of  the  Department  of  Natural  Resources  and  Communit},' 
De'/elopment.  Department.  Within  the  meaning  of  this  subsection  the 
term  'person"  means  any  and  all  persons,  including  individuals,  firms, 
partnerships,  associations,  public  or  private  institutions,  municipalities 
or  political  subdivisions,  governmental  agencies,  and  private  or  public 
corporations  organized  or  existing  under  the  laws  of  this  State  or  any 
other  state  or  country. 

(1)  Each  unit  of  local  government  that  provides  public  water  services 
or  that  plans  to  provide  such  service  shall,  either  individually  or 
together  with  other  such  units  of  local  government,  prepare  a  local 
water  supply  plan.  The  Department  shall  provide  technical  assistance 
with  the  preparation  of  such  plans  to  units  of  local  government  upon 
request  and  to  the  extent  that  the  Department  has  resources  available 
to  provide  such  assistance.  At  a  minimum,  local  units  of  government 
shall  include  in  local  water  supply  plans  such  information  as  is  readily 
available  to  them.  However  this  subsection  shall  be  construed  to 
require  the  preparation  of  local  water  supply  plans  only  to  the  extent 
that  technical  assistance  is  available  to  units  of  local  government  from 
the  Department.  Such  plans  shall  include  present  and  projected 
population  and  water  use  within  the  service  area,  present  and  future 
water  supplies,  an  estimate  of  such  technical  assistance  as  may  be 
needed  at  the  local  level  to  address  projected  water  needs,  and  such 
other  related  information  as  the  Department  may  require  in  the 
preparation  of  a  State  water  supply  plan.  Local  plans  shall  be  revised 
to  reflect  changes  in  relevant  data  and  projections  at  least  once  each 
five  years  unless  the  Department  requests  more  frequent  revisions- 
Local  plans  and  revised  plans  shall  be  submitted  to  the  Department 
once  they  have  been  approved  by  the  unit(s)  of  local  government. 

(m)  In  order  to  assure  the  availability  of  adequate  supplies  of  good 
quality  water  to  protect  the  public  health  and  to  support  desirable 
economic  growth,  the  Department  shall  develop  a  State  water  supply 
plan.  The  State  water  supply  plan  shall  include  the  information  and 
projections  required  to  be  included  in  local  plans,  a  summary  of  the 
technical  assistance  needs  indicated  by  local  plans,  and  shall  indicate 
the  extent  to  which  the  various  local  plans  are  compatible.  The  State 
plan  shall  identify  potential  conflicts  among  the  \arious  local  plans  and 
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ways     in     which     local     water    supply     programs    could     be    better 
coordinated." 

Sec.  2.  G.S.  1 43-2 1 4.6  as  enacted  by  Section  2  of  Chapter  426 
of  the  1989  Session  Laws  (House  Bill  156)  is  amended  by  adding  two 
new  subsections  to  read: 

"(cl)  Terms  of  office  and  removal  from  office.  --  Persons  appointed 
to  the  Council  pursuant  to  subdivisions  (5)  through  (13)  of  subsection 
(b)  of  this  section  shall  be  appointed  for  two-year  terms  and  until  their 
successors  are  appointed  and  qualify.  All  terms  shall  begin  on  1  July 
of  odd  numbered  years.  Appointments  to  fill  vacancies  shall  be  for 
the  balance  of  the  unexpired  term.  Vacancies  in  appointments  made 
by  the  General  Assembly  shall  be  filled  in  accordance  with  G.S. 
120-122.  The  General  Assembly  shall  have  the  power,  in  accordance 
with  G.S  143B-13,  to  remove  any  member  appointed  by  it.  The 
Governor  shall  have  the  power,  in  accordance  with  G.S.  143B-13,  to 
remove  any  other  member. 

(c2)  Quorum.  --  A  majority  of  the  Council  shall  constitute  a 
quorum  for  the  transaction  of  business." 

Sec.  3.  The  Department  of  Human  Resources  and  the 
Department  of  Natural  Resources  and  Community  Development  shall 
work  cooperatively  in  the  implementation  of  this  act.  The  Department 
of  Natural  Resources  and  Community  Development  or  its  successor 
shall  report  semi-annually  beginning  1  October  1989  to  the  Joint 
Legislative  Commission  on  Governmental  Operations  and  the 
Environmental  Review  Commission  as  to  progress  in  the 
implementation  of  this  act. 

Sec.  4.  This  act  shall  not  be  construed  to  obligate  the  General 
Assembly  to  make  any  appropriation  to  implement  the  provisions  of 
this  act. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989.  ,,    .: 

H.B.  767  CHAPTER  604  -. 

AN  ACT  TO  AUTHORIZE  THE  TOWN  OF  WAKE  FOREST  TO 
LEVY  A  ROOM  OCCUPANCY  AND  TOURISM 
DEVELOPMENT  TAX.  _,    , 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Occupancy  tax.  (a)  Authorization  and  scope.  If 
the  Wake  County  Board  of  Commissioners  has  not  levied  the  tax 
authorized  by  Section  I  of  Chapter  850  of  the  1986  Session  Laws  or 
has  levied  the  tax  at  a  rate  of  less  than  three  percent  (3%).  the  Wake 
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Forest  Board  of  Commissioners  may.  by  ordinance.  Ie\7  a  room 
occupancy  tax  at  a  rate  tiiat  does  not  exceed  tiiree  percent  (3%)  when 
combined  with  the  Wake  County  occupancy  tax.  if  any.  Before 
adopting  an  ordinance  to  levy  a  room  occupancy  tax.  the  Wake  Forest 
Board  of  Commissioners  must  hold  a  public  hearing  on  the  proposed 
tax  and  must  give  at  least  10  days"  public  notice  of  the  hearing.  The 
room  occupany  tax  shall  apply  to  the  gross  receipts  from  the  rental  of 
any  place  within  the  town  that  is  subject  to  sales  tax  imposed  by  the 
State  under  G.S.  105-164.4(3).  This  tax  is  in  addition  to  any  State  or 
local  sales  or  occupancy  tax.  This  tax  does  not  apply  to 
accommodations  furnished  by  nonprofit  charitable,  educational,  or 
religious  organizations. 

(b)  Collection.  Every  operator  of  a  business  subject  to  the  tax 
levied  under  this  act  shall,  on  and  after  the  effective  date  of  the  levy  of 
the  tax,  collect  the  tax.  This  tax  shall  be  collected  as  part  of  the 
charge  for  furnishing  a  taxable  accommodation.  The  tax  shall  be 
stated  and  charged  separately  from  the  sales  records,  and  shall  be  paid 
by  the  purchaser  to  the  operator  of  the  business  as  trustee  for  and  on 
account  of  the  town.  The  tax  shall  be  added  to  the  sales  price  and 
shall  be  passed  on  to  the  purchaser  instead  of  being  borne  by  the 
operator  of  the  business.  The  town  shall  design,  print,  and  furnish  to 
all  appropriate  businesses  and  persons  in  the  town  the  necessary  forms 
for  filing  returns  and  instructions  to  ensure  the  full  collection  of  the 
tax. 

(c)  Administration.  The  town  shall  administer  a  tax  levied  under 
this  act.  A  tax  levied  under  this  act  is  due  and  payable  to  the  Wake 
Forest  tax  collector  in  monthly  installments  on  or  before  the  15th  day 
of  the  month  following  the  month  in  which  the  tax  accrues.  Every 
person,  firm,  corporation,  or  association  liable  for  the  tax  shall,  on  or 
before  the  15th  day  of  each  month,  prepare  and  render  a  return  on  a 
form  prescribed  by  the  town.  The  return  shall  state  the  total  gross 
receipts  derived  in  the  preceding  month  from  rentals  upon  which  the 
tax  is  levied.  A  return  filed  with  the  tax  collector  under  this  act  is  not 
a  public  record  as  defined  by  G.S.  132-1  and  may  not  be  disclosed 
except  as  required  by  law. 

The  tax  collector  may  collect  any  unpaid  taxes  levied  under  this 
act  through  the  use  of  attachment  and  garnishment  proceedings  as 
provided  in  G.S.  105-368  for  collection  of  property  taxes.  The  tax 
collector  has  the  same  enforcement  powers  concerning  the  tax  imposed 
by  this  act  as  does  the  Secretarv  of  Revenue  in  enforcing  the  State 
sales  tax  under  G.S.  105-164.30.' 

(d)  Penalties.  A  person,  firm,  corporation,  or  association  who 
fails  or  refuses  to  file  the  return  required  by  this  act  shall  pay  a 
penalty  of  ten  dollars  ($10.00)  for  each  days  omission.     In  case  of 
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failure  or  refusal  to  file  the  return  or  pay  the  tax  for  a  period  of  30 
days  after  the  time  required  for  filing  the  return  or  for  paying  the  tax, 
there  shall  be  an  additional  tax.  as  a  penalty,  of  five  percent  (5%)  of 
the  tax  due  in  addition  to  any  other  penalty,  with  an  additional  tax  of 
five  percent  (5%)  for  each  additional  month  or  fraction  thereof  until 
the  tax  is  paid. 

Any  person  who  willfully  attempts  in  any  manner  to  evade  a  tax 
imposed  under  this  act  or  who  willfully  fails  to  pay  the  tax  or  make 
and  file  a  return  shall,  in  addition  to  all  other  penalties  provided  by 
law,  be  guilty  of  a  misdemeanor  and  shall  be  punishable  by  a  fine  not 
to  exceed  one  thousand  dollars  ($1,000).  imprisonment  not  to  exceed 
six  months,  or  both.  The  board  of  commissioners  may,  for  good 
cause  shown,  compromise  or  forgive  the  penalties  imposed  by  this 
subsection. 

(e)  Distribution  and  use  of  tax  revenue.  The  tax  collector  shall 
remit  the  proceeds  of  this  tax  to  the  town  on  a  monthly  basis.  The 
town  shall  use  the  proceeds  only  to  promote  tourism  and  economic 
development  in  Wake  Forest. 

(0  Effective  date  of  levy.  A  tax  levied  under  this  act  shall 
become  effective  on  the  date  specified  in  the  resolution  levying  the  tax. 
That  date  must  be  the  first  day  of  a  calendar  month,  however,  and 
may  not  be  earlier  than  the  first  day  of  the  second  month  after  the  date 
the  resolution  is  adopted. 

(g)  Repeal.  A  tax  levied  under  this  act  may  be  repealed  by  a 
resolution  adopted  by  the  Wake  Forest  Board  of  Commissioners. 
Repeal  of  a  tax  levied  under  this  act  shall  become  effective  on  the  first 
day  of  a  month  and  may  not  become  effective  until  the  end  of  the 
fiscal  year  in  which  the  repeal  resolution  was  adopted.  Repeal  of  a  tax 
levied  under  this  act  does  not  affect  a  liability  for  a  tax  that  was 
attached  before  the  effective  date  of  the  repeal,  nor  does  it  affect  a 
right  to  a  refund  of  a  tax  that  accrued  before  the  effective  date  of  the 
repeal . 

Sec.  2.  Effect  of  county  tax  on  previously  levied  town  tax.  If 
the  Wake  Forest  Board  of  Commissioners  levies  an  occupancy  tax 
under  Section  1  of  this  act.  and  the  Wake  County  Board  of 
Commissioners  subsequently  adopts  a  resolution  levying  an  occupancy 
tax  in  Wake  County,  the  occupancy  tax  levied  by  Wake  Forest  shall  be 
repealed  as  of  the  effective  date  of  the  county  levy  if  the  county  tax  is 
at  the  rate  of  three  percent  (3%).  and  shall  be  reduced  by  the  amount 
that  the  combined  county  and  town  tax  rates  exceed  three  percent  (3%) 
if  the  county  tax  is  at  a  rate  of  less  than  three  percent  (3%). 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 
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H.B.  800  CHAPTER  605 

AN  ACT  AUTHORIZING  THE  APPOINTMENT  OF  A  SPECIAL 
BOARD  OF  EQUALIZATION  AND  REVIEW  FOR 
CUMBERLAND  COUNTY.  ,  , 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Board  of  County  Commissioners  of 
Cumberland  County  may  appoint  a  Special  Board  of  Equalization  and 
Review  for  Cumberland  County,  and  a  Chairman  thereof,  in  the 
manner  provided  in  G.S.  l05-322(a),  provided  that  the  Board  shall 
consist  of  not  less  than  five  nor  more  than  nine  members.  Should  the 
Board  of  County  Commissioners  not  appoint  a  Special  Board  of 
Equalization  and  Review  under  this  act.  then  the  Board  of  County 
Commissioners  shall  comprise  the  Board  of  Equalization  and  Review 
for  Cumberland  County  as  provided  in  G.S.  105-322,  with  the  powers 
and  duties  set  forth  therein. 

Sec.  2.  The  Special  Board  of  Equalization  and  Review  for 
Cumberland  County  shall  receive  compensation,  take  an  oath,  and  take 
minutes  of  meetings  as  provided  in  G.S.  105-322(b).  (c).  and  (d). 

Sec.  3.  The  Special  Board  of  Equalization  and  Review  for 
Cumberland  County  shall  have  the  powers  and  duties  enumerated  in 
G.S.  105-322.  as  amended  from  time  to  time,  and  as  provided 
elsewhere  in  the  General  Statutes. 

Sec.  4.  In  addition  to  the  powers  and  duties  set  forth  in  Section 
3  above,  the  Special  Board  of  Equalization  and  Review  for 
Cumberland  County  shall  have  the  following  additional  powers  and 
duties: 

(a)  Revaluation  Year  Panels.  In  any  revaluation  year,  the 
Chairman  of  the  Special  Board  of  Equalization  and  Review  for 
Cumberland  County  may  divide  the  Board  into  a  maximum  of  three 
separate  panels,  with  a  minimum  of  three  Board  members  for  each 
panel.  The  Chairman  shall  assign  Board  members  to  the  panels  and 
the  Board  members  assigned  to  the  panels  may  be  interchanged  during 
the  year.  In  the  event  the  Board  is  divided  into  panels,  the  following 
provisions  shall  apply: 

(1)  Minutes  of  Panel  Meetings.    The  County  Tax  Assessor  shall 
>          designate   one   or   more   deputies   to   be   present   at   panel 

meetings  at  which   he  cannot  be  present  and  to  maintain 
accurate  minutes  as  set  forth  in  G.S.  105-322(d). 

(2)  Panel  Quorum,  Decisions,  and  Appeals.  At  meetings  of 
separate  panels,  a  majority  of  tiie  members  of  a  particular 
panel  shall  constitute  a  quorum  and  a  decision  by  the  panel 
shall    constitute   a    decision    of  the   Board.      Appeals    from 
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decisions  of  a  panel  shall  be  made,  as  an  appeal  from  the 
Board,  directly  to  the  Property  Tax  Commission  as  provided 
in  G.S.  105-290. 

(b)  Power  to  Compromise  Tax  Claims.  The  Board  of  County 
Commissioners  of  Cumberland  County  may.  by  resolution,  delegate  its 
authority  set  forth  in  G.S.  105-3 12(k)  to  compromise,  settle,  or  adjust 
the  county's  claim  for  taxes  to  the  Special  Board  of  Equalization  and 
Review  for  Cumberland  County  and  the  Special  Board  shall  have  the 
power  to  exercise  such  authority  at  any  meeting  held  for  that  purpose, 
notv^'ithstanding  any  limitation  on  exercising  powers  enumerated  in 
G.S.  105-322  and  holding  meetings  for  those  purposes.  The  Special 
Board  of  Equalization  and  Review  for  Cumberland  County  shall  have 
the  same  power  to  exercise  any  authority  to  compromise,  settle,  or 
adjust  any  municipal  tax  claim  delegated  to  it  by  the  governing  body  of 
any  municipality  in  Cumberland  County  under  the  provisions  of  G.S. 
105-312(1). 

(c)  Powers  to  Change  Abstract  and  Records.  The  Board  of 
Commissioners  of  Cumberland  County  may.  by  resolution,  delegate  to 
the  Special  Board  of  Equalization  and  Review  the  authority  to  exercise 
the  powers  and  duties  to  change  abstracts  and  other  tax  records 
enumerated  in  G.S.  105-325  regardless  whether  the  Special  Board 
may  have  adjourned  for  the  purposes  of  exercising  powers  enumerated 
in  G.S.  105-322. 

(d)  Power  to  Release  or  Refund  Taxes.  The  Board  of 
Commissioners  of  Cumberland  County  may,  by  resolution,  delegate  to 
the  Special  Board  of  Equalization  and  Review  the  authority  to  exercise 
the  powers  and  duties  to  release  or  refund  taxes  enumerated  in  G.S. 
105-381.  In  the  event  of  such  delegation,  the  Special  Board  shall  be 
subject  to  the  provisions  of  G.S.  105-380. 

Sec.  5.     Time  of  Meetings. 

(a)  Meetings  to  Exercise  G.S.  105-322  Powers.  Each  year  the 
Special  Board  of  Equalization  and  Review  for  Cumberland  County 
shall  hold  meetings  to  exercise  the  powers  enumerated  in  G.S. 
105-322.  as  provided  in  G.S.  105-322(e).  Upon  completion  of  the 
last  meeting  held  as  set  forth  above  to  exercise  the  powers  enumerated 
in  G.S.  105-322.  the  Special  Board  shall  be  deemed  adjourned  for  the 
purposes  of  those  powers,  notwithstanding  the  power  and  duty  of  the 
Special  Board  to  continue  in  session  and  hold  meetings  for  other 
purposes  as  set  forth  in  this  act.  Notices  of  meetings  and  adjournment 
shall  be  given  as  provided  in  G.S.  105-322(f). 

(b)  Meetings  to  Exercise  Other  Powers.  Notwithstanding  the 
adjournment  of  the  Special  Board  of  Equalization  and  Review  for 
Cumberland  County  for  the  purpose  of  exercising  powers  enumerated 
in    G.S.     105-322.    the    Special    Board    may    continue    in    session 
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indefinitely  from  tiie  time  it  is  constituted  until  it  is  dissolved  by 
resolution  of  the  Board  of  County  Commissioners  of  Cumberland 
County  and  hold  meetings  at  any  time  as  required  to  exercise  the 
powers  and  perform  the  duties  enumerated  in  G.S.  105-312(k), 
105-325.  and  105-381.  Notice  of  such  meetings  shall  be  given  as 
required  by  law  for  meetings  of  the  Board  of  County  Commissioners 
of  Cumberland  County. 

Sec.  6.     This  act  applies  to  Cumberland  County  only. 

Sec.  7.  Chapter  175  of  the  1977  Session  Laws  and  Chapter  161 
of  the  1987  Session  Laws  are  repealed. 

Sec.  8.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  802  CHAPTER  606 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  TOWN  OF 
ZEBULON  RELATING  TO  DRIVEWAYS.  SITE  PLAN  AND 
SUBDIVISION  APPROVAL.  ROAD  OR  DRAINAGE  PROJECT 
FEES.  OPEN  SPACE  PROJECT  FEES.  AND  RECREATIONAL 
FEES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  Town  of  Zebulon  being  Chapter 
386,  Session  Laws  of  1973.  is  amended  by  adding  new  sections  to 
read : 

"Sec.  8.29.    Site  Flan  Approval. 

(a)  Site  Plans.  The  Town  Council  may  as  part  of  its  zoning 
regulations  require  that  a  site  plan  be  submitted,  and  approved  prior  to 
the  issuance  of  a  building  permit  for  new  construction,  excluding 
renovation  and  repair  of  existing  structures,  and  excluding  accessory 
uses  and  their  structures,  unless  such  renovations  and  repairs  and 
accessory  uses  shall  cause  an  increase  in  the  off-street  parking 
requirement  or  a  change  in  occupancy  as  occupancy  is  defined  by  the 
North  Carolina  State  Building  Code.  Such  local  law  shall  specify  the 
elements  to  be  included  in  site  plans  submitted  for  approval  in 
accordance  with  standards  of  zoning  code:  such  elements  may  include, 
where  appropriate,  those  relating  to  off-street  parking,  driveway 
access.  internal  circulation.  screening.  signs.  landscaping, 
architectural  features,  locations  and  dimensions  of  buildings, 
topography  and  grading,  utilities,  drainage  structures,  street  and 
sidewalk  improvements,  loading  and  serxice  areas,  fire  hydrants,  and 
such  other  elements  as  may  reasonably  be  related  to  the  health,  safety 
and  general  welfare  of  the  community.     Where  appropriate,  approval 
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of  site  plans  may  be  conditioned  to  include  requirements  that  street 
and  utility  rights-of-way  be  dedicated  to  or  reserved  by  the  public,  or 
street  and  utility  improvements  be  made  to  the  same  extent  as  required 
by  the  local  subdivision  regulations.  This  provision  shall  not  apply  to 
additions  of  less  than  five  percent  (5%)  of  gross  floor  area  on  an 
annual  basis  unless  such  addition  causes  an  increase  in  the  off-street 
parking  requirements  or  a  change  in  occupancy  as  occupancy  is 
defined  by  the  North  Carolina  State  Building  Code.  The  Town 
Council  shall  prescribe  procedures  for  review  and  approval  of  such 
site  plans  to  insure  that  development  of  property  shall  conform  to 
applicable  zoning  or  other  relevant  laws  or  regulations,  with  approvals 
by  designated  Town  staff,  or  the  Town  Council.  Appeals  shall  lie 
from  the  staff  to  the  Town  Council.  The  Town  Council  may  require 
that  site  plans  be  in  conformity  with  previously  approved  subdivision 
plans  for  the  same  property;  further,  in  the  event  of  conflict  between  a 
requirement  for  site  plan  approval  and  requirements  for  previously 
approved  subdivision  plans,  the  latter  shall  control. 

"Sec.  8.30.    Road  or  Drainage  Projccls  Fees. 

(a)  Definitions.  The  following  words  in  this  section  are  defined  as 
follows,  unless  the  contrary  clearly  appears  from  the  context: 

(1)  'Capital  costs"  means  costs  spent  for  developing  new  road  or 
public  storm  drainage  projects  or  road  or  public  storm 
drainage  improvements;  such  costs  may  include  land 
acquisition,  design,  and  construction,  and  no  other. 

(2)  'Road  or  drainage  project'  means  road  or  public  storm 
drainage  improvements  provided  or  established  by  the  Town 
or  in  conjunction  with  other  units  of  government  which  are 
required  in  addition  to  those  required  by  the  subdivision 
regulations. 

(3)  'Developer'  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(4)  'Road  or  drainage  project  fee"  means  the  charge  imposed 
upon  new  construction  pursuant  to  the  grant  of  regulatory 
authority  contained  herein. 

(5)  'New  construction"  means  any  new  development, 
construction,  or  installation  that  results  in  real  property 
improvement  or  which  requires  a  building  permit.  This 
term  shall  include  the  installation  of  a  mobile  home  and 
factory  built  and  modular  housing.  This  term  shall  not 
include  fences,  billboards,  poles,  pipelines,  transmission 
lines,      advertising      signs,      or      similar      structures      and 

;.  improvements,    or    renovations   and    repairs,    which    do   not 
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generate  the  need  for  additional  or  expanded  road  or 
drainage  projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions  hereinafter  set  forth,  the  Town  of 
Zebulon.  following  the  adoption  of  an  ordinance  or  ordinances,  may 
impose  and  collect  a  regulatory  fee  defined  herein  as  a  road  or 
drainage  project  fee  on  all  new  construction  within  its  Town  limits  and 
extraterritorial  jurisdiction. 

(c)  Requirements  and  limitations. 

(1)  No  road  or  drainage  project  fee  shall  be  enacted  until  the 
Town  Council  has  caused  to  be  prepared  a  report 
containing:     (i)    a  description  of  the  anticipated  capital  costs 

'.  to  the  Town  of  each  additional  or  expanded  road  or  drainage 

!  project;  (ii)  a  description  of  the  relevant  characteristics  of 
construction  which  give  rise  to  additional  or  expanded  road 
and  drainage  projects,  such  as  population,  trip  generation, 
stormwater  runoff,  and  flow  characteristics;  (iii)  a  plan  for 
providing  one  or  more  road  or  drainage  projects. 

(2)  Before  adopting  or  amending  any  road  or  drainage  project 
fee  ordinance  authorized  by  this  section,  the  Town  Council 
shall  hold  a  public  hearing.  A  notice  of  the  public  hearing 
shall  be  given  so  as  to  conform  with  G.S.  160A-364.  as  it 
may  be  amended  from  time  to  time.     No  such  ordinance 

"  shall  be  adopted  or  amended  without  receiving  the  planning 

commission  recommendation  to  the  Town  Council.  If  the 
planning  commission  shall  fail  to  return  a  recommendation 
within  60  days  of  submittal  of  an  ordinance,  the  ordinance 
shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collected  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 
new  construction  and  shall  bear  a  reasonable  relationship  to 
such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 
all  members  of  a  class;  however,  the  fees  may  differ  within 
zones  which  may  be  established  depending  on  the  special 
needs  and  costs  of  road  and  drainage  projects  in  such  zones. 
To  the  extent  that  the  developer  installs  and  dedicates  road  or 
public  storm  drainage  Improvements  for  which  the  use  of  the 
fee  is  designated,  which  immediately  become  the  property  of 
the  Town  or  another  unit  of  government,  and  which  are  not 
otherwise  reimbursed  bv  the  Town,  the  fee  shall  be  reduced 
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by  an  amount  equal  to  the  value  of  the  improvements  or 
dedications. 
(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  road  or  drainage  project  shall  not  exceed  fifty 
percent  (50%)  of  the  capital  costs  of  such  individual  project. 
No  expenditures  from  such  trust  fund  shall  be  made  for  any 
purpose  other  than  a  road  or  drainage  project  undertaken  by 
the  Tou/n.  or  by  the  Town  in  conjunction  with  other  units  of 
government.  Road  or  drainage  project  fees  shall  be  spent 
for  those  community  service  facilities  authorized  by  this 
Section  8.30  which  the  Town  provides  within  six  years  after 
its  collection  and  within  10  years  for  those  community 
service  facilities  authorized  by  this  Section  8.30  which  the 
:  ..  Town  provides  in  conjunction  with  other  units  of 
government. 
"Sec.  8.31 .    Open  Space  Project  Fees. 

(a)  Definitions.    The  following  words  in  this  section  are  defined  as 
follows,  unless  the  contrary  clearly  appears  from  the  context: 

(1)  'Capital  costs'  means  costs  spent  for  the  purchase  only  of 
land  for  open  space  but  not  for  development  thereof. 

(2)  'Open  space  project'  means  the  acquisition  of  any  space  or 
area  which  is  predominantly  undeveloped  land  whose 
existing  openness,  natural  condition,  or  present  state  of  use. 
if  retained,  would  enhance  the  present  or  potential  value  of 
abutting  or  surrounding  urban  development. 

(3)  'Developer'  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(4)  'Open  space  project  fee'  means  the  charge  imposed  upon 
new  construction  pursuant  to  the  grant  of  regulatory 
authority  contained  herein. 

(5)  'New  construction'  means  any  new  development, 
construction,  or  installation  that  results  in  real  property 
improvement  or  which  requires  a  building  permit.  This 
term  shall  include  the  installation  of  a  mobile  home  and 
factory  built  and  modular  housing.  This  term  shall  not 
include  fences,  billboards,  poles,  pipelines,  transmission 
lines,  advertising  signs,  or  similar  structures  and 
improvements,  or  renovations  and  repairs,  which  do  not 
generate  the  need  for  additional  or  expanded  open  space 
projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions   heieinafter  set  forth,   the  Town  of 
Zebulon.  following  the  adoption  of  an  ordinance  or  ordinances,  may 
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impose  and  collect  a  regulatory  fee  defined  herein  as  an  open  space 
project  fee  on  all  new  construction  within  its  Town  limits  and 
extraterritorial  jurisdiction. 

(c)    Requirements  and  limitations. 

(1)  No  open  space  project  fee  shall  be  enacted  until  the  Town 
Council  has  caused  to  be  prepared  a  report  containing:  (i) 
a  description  of  the  anticipated  capital  costs  to  the  Town  of 
each  additional  or  expanded  open  space  project:  (ii)  a 
description  of  the  relevant  characteristics  of  construction 
which  give  rise  to  additional  or  expanded  open  space 
projects:  (iii)  a  plan  for  providing  one  or  more  open  space 
projects. 

(2)  Before  adopting  or  amending  any  open  space  project  fee 
ordinance  authorized  by  this  section,  the  Town  Council  shall 
hold  a  public  hearing.  A  notice  of  the  public  hearing  shall 
be  given  so  as  to  conform  with  G.S.  I60A-364.  as  it  may  be 
amended  from  time  to  time.  No  such  ordinance  shall  be 
adopted  or  amended  without  receiving  the  planning 
commission's  recommendation  to  the  Town  Council.  If  the 
planning  commission  shall  fail  to  return  a  recommendation 
within  60  days  of  submittal  of  an  ordinance,  the  ordinance 
shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collected  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 

•  new  construction  and  shall  bear  a  reasonable  relationship  to 
^  such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 
all  members  of  a  class:  however,  the  fees  may  differ  within 
zones  which  may  be  established  depending  on  the  special 
needs  and  costs  of  open  space  projects  in  such  zones.  To 
the  extent  that  the  developer  acquires  and  dedicates  open 
space  for  open  space  projects  for  which  the  use  of  the  fee  is 
designated,  which  immediately  becomes  the  property  of  the 
Town,  or  another  unit  of  government,  and  which  is  not 
otherwise  reimbursed  by  the  Town,  the  fee  shall  be  reduced 
by  an  amount  equal  to  the  value  of  the  open  space 
dedications. 

(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  open  space  project  shall  not  exceed  fifty  percent 
(50%)  of  the  capital  costs  of  such  individual  project.     No 
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•     ,i  expenditures  from   such   trust  fund   shall   be  made  for  any 

purpose  other  than  an  open  space  project  undertaken  by  the 

Town,  or  by  the  Town  in  conjunction  with  other  units  of 

government.      Open   space   project  fees   shall   be   spent  for 

those  community  service  facilities  authorized  by  this  Section 

•     8.31    which   the  Town   provides   within   six   years   after   its 

•  collection  and  within   10  years  for  those  community  service 

facilities  authorized   by  this  Section   8.31    which  the  Town 

provides  in  conjunction  with  other  units  of  government. 

"Sec.  8.32.    Recreation  Project  Fees. 

(a)  Definitions.  The  following  words  in  this  section  are  defined  as 
follows,  unless  the  contrary  clearly  appears  from  the  context: 

(1)  'Capital  costs'  means  costs  spent  for  the  purchase  of  land 
and  development  of  such  land  for  the  recreational  needs  of 
the  citizens. 

(2)  'Recreation  project'  means  the  acquisition  of  land  and 
development  of  the  same  in  those  areas  needed  as  a  result  of 
new  construction  and  development  in  order  to  enhance  the 
present  and  potential  value  of  abutting  or  accessible  property 
surrounding  such  urban  development  and  provide  a  more 
wholesome  place  to  live. 

(3)  'Developer'  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(4)  'Recreation  project  fee'  means  the  charge  imposed  upon  new 
construction  pursuant  to  the  grant  of  regulatory  authority 
contained  herein. 

(5)  'New  construction'  means  any  new  development, 
construction,  or  installation  that  results  in  real  property 
improvement  or  which  requires  a  building  permit.  This 
term  shall  include  the  installation  of  a  mobile  home  and 
factory  built  and  modular  housing.  This  term  shall  not 
include  fences,  billboards,  poles,  pipelines,  transmission 
lines,  advertising  signs,  or  similar  structures  and 
improvements,  or  renovations  and  repairs,  which  do  not 
generate  the  need  for  additional  or  expanded  recreational 
projects  upon  completion  of  the  new  construction. 

(b)  Subject  to  the  conditions  hereinafter  set  forth,  the  Town  of 
Zebulon,  following  the  adoption  of  an  ordinance  or  ordinances,  may 
impose  and  collect  a  regulatory  fee  defined  herein  as  recreational 
project  fee  on  all  new  construction  within  its  Town  limits  and 
extraterritorial  jurisdiction . 

(c)  Requirements  and  limitations.  ^ 
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(1)  No  recreational  project  fee  sliall  be  enacted  until  the  Town 
Council  has  caused  to  be  prepared  a  report  containing:  (i) 
a  description  of  the  anticipated  capital  costs  to  the  Town  of 
each  additional  or  expanded  recreational  project;  (ii)  a 
description  of  the  relevant  characteristics  of  construction 
which  give  rise  to  additional  or  expanded  recreational 
projects;  (iii)  a  plan  for  providing  one  or  more  recreational 
projects. 

(2)  Before  adopting  or  amending  any  recreational  project  fee 
ordinance  authorized  by  this  section,  the  Town  Council  shall 
hold  a  public  hearing.  A  notice  of  the  public  hearing  shall 
be  given  so  as  to  conform  with  G.S.  160A-364.  as  it  may  be 
amended  from  time  to  time.  No  such  ordinance  shall  be 
adopted  or  amended  without  receiving  the  planning 
commission's  recommendation  to  the  Town  Council.  If  the 
planning  commission  shall  fail  to  return  a  recommendation 
within  60  days  of  submittal  of  an  ordinance,  the  ordinance 
shall  be  returned  to  the  Town  Council  and  deemed  to  have  a 
favorable  recommendation  as  submitted  to  the  planning 
commission. 

(3)  The  amount  of  each  fee  imposed  and  collected  hereunder 
shall  be  based  upon  reasonable  and  uniform  considerations 
of  capital  costs  to  be  incurred  by  the  Town  as  a  result  of 
new  construction  and  shall  bear  a  reasonable  relationship  to 
such  capital  costs.  Such  fee  shall  be  based  upon  reasonable 
classifications  and  rates  which  shall  be  uniformly  applied  to 
all  members  of  a  class;  however,  the  fees  may  differ  within 
zones  which  may  be  established  depending  on  the  special 
needs  and  costs  of  recreational  projects  in  such  zones.  To 
the  extent  that  the  developer  acquires  and  dedicates 
recreational  land  or  recreational  facilities  for  which  the  use 
of  the  fee  is  designated,  which  immediately  become  the 
property  of  the  Town,  or  another  unit  of  government,  and 
which  are  not  otherwise  reimbursed  by  the  Town,  the  fee 
shall  be  reduced  by  an  amount  equal  to  the  value  of  the  land 
and  recreational  facilities  so  dedicated. 

(4)  All  monies  from  fees  collected  hereunder  shall  be  placed  in 
a  separate  trust  fund.  Expenditures  from  such  trust  fund  for 
any  one  recreational  project  shall  not  exceed  fifty  percent 
(50%)  of  the  capital  costs  of  such  individual  project.  No 
expendituies  from  such  trust  fund  shall  be  made  for  any 
purpose  other  than  recreation  projects  undertaken  by  the 
Town,  or  by  the  Town  in  conjunction  with  other  units  of 
government.    Recreation  project  fees  shall  be  spent  for  those 
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community  service  facilities  authorized  by  this  Section  8.32 
which  the  Town  provides  within  six  years  after  its  collection 
and  within    10  years  for  those  community  service  facilities 
'  authorized  by  this  Section  8.32  which  the  Town  provides  in 

conjunction  with  other  units  of  government. 
"Sec.  8.33.    Implementing.  "■'- 

(a)  The  Town  is  authorized  to  enact  ordinances,  regulations,  and 
rules  that  are  reasonable,  necessary  or  expedient  to  carry  into 
execution  and  effect  the  authority  given  by  Sections  8.29  through  8.32 
of  this  Charter. 

(b)  The  powers  conferred  by  Sections  8.29  through  8.32  of  this 
Charter  shall  be  in  addition  to  all  other  powers  and  procedures 
authorized  by  any  other  general  or  local  law.  Assessments,  charges, 
fees,  or  rates  authorized  by  any  other  general  or  local  law  shall  not  be 
affected  by  the  provisions  of  this  section  and  Sections  8.29  through 
8.32  of  this  Charter. 

(c)  The  powers  conferred  by  this  section  and  Sections  8.29  through 
8.32  of  this  Charter  shall  apply  to  the  areas  within  the  Zebulon  Town 
Limits  and  the  said  Town's  extraterritorial  jurisdiction." 

Sec.  2.     (a)    G.S.  I60A-373  reads  as  rewritten: 
"§    160A-373.       Ordinance    to    contain    procedure    for   plat   approval; 
approval  prerequisite  to  plat  recordation:  statement  by  owner. 

Any  subdivision  ordinance  adopted  pursuant  to  this  Part  shall 
contain  provisions  setting  forth  the  procedures  to  be  followed  in 
granting  or  denying  approval  of  a  subdivision  plat  prior  to  its 
registration. 

The  ordinance  may  provide  that  final  approval  of  each  individual 
subdivision  plat  is  to  be  given  by 

(1)  The  city  council.  '  '    '        ' 

(2)  The  city  council  on  recommendation  of  a  planning  agency, 
■©r 

(2a)    The  city  manager  or  those  officials  or  employees  to  whom 
he  may  delegate  such  authority:  or 

(3)  A  designated  planning  agency.  •' 

From  and  after  the  time  that  a  subdivision  ordinance  is  f  ^d  with 
the  register  of  deeds  of  the  county,  no  subdivision  plat  of  land  within 
the  city's  jurisdiction  shall  be  filed  or  recorded  until  it  shall  have  been 
submitted  to  and  approved  by  the  appropriate  agency,  as  specified  in 
the  subdivision  ordinance,  and  until  this  approval  shall  have  been 
entered  on  the  face  of  the  plat  in  writing  by  the  chairman  or  head  of 
the  agency.  The  register  of  deeds  shall  not  file  or  record  a  plat  of  a 
subdivision  of  land  located  within  the  territorial  jurisdiction  of  a  city 
that  has  not  been  approved  in  accordance  with  these  pro\'isions.  nor 
shall  the  clerk  of  superior  court  order  or  direct  the  recording  of  a  plat 
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if  the  recording  would  be  in  conflict  with  this  section.  The  owner  of 
land  shown  on  a  subdivision  plat  submitted  for  recording,  or  his 
authorized  agent,  shall  sign  a  statement  on  the  plat  stating  whether  or 
not  any  land  shown  thereon  is  within  the  subdivision-regulation 
jurisdiction  of  any  city." 

(b)    This  section  applies  only  to  the  Town  of  Zebulon. 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 

H.B.  815  CHAPTER  607 

AN  ACT  TO  ALLOW  THE  TOWN  OF   SOUTHERN  PINES  TO 
IMPOSE  FACILITY  FEES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Purpose.  It  is  the  purpose  of  this  act  to  place  an 
equitable  share  of  the  cost  of  providing  new  community  service 
facilities  upon  all  new  inhabitants  and  upon  those  associated  with  the 
development  process. 

(a)  The  Town  of  Southern  Pines  shall  have  the  right,  power  and 
authority  to  impose  and  collect  regulatory  or  development  fees  on  all 
new  construction  and  development  within  the  Town  limits  and 
extraterritorial  jurisdiction . 

(b)  It  is  the  purpose  and  intent  of  this  section  to  provide  the 
Town  with  the  legal  mechanism  granting  it  the  right,  power  and 
authority  to  impose  and  collect  fees  to  finance  additional  improvements 
and  capital  expenditures  within  the  Town  limits  and  extraterritorial 
jurisdiction,  these  additional  improvements  being  caused  by  rapid  and 
continued  growth  within  the  Southern  Pines  area.  This  section 
provides  approval  to  the  Town  to  actually  develop  and  implement  such 
a  fee  system,  but  does  not  in  any  way.  describe  or  detail  the  actual  fee 
structure  and  rate  classification.  Extensive  studies  will  subsequently 
be  performed  to  establish  the  basis  and  framework  for  the  fee  system 
should  the  system  be  deemed  necessary  in  order  to  maintain  the  high 
level  of  service  delivery  presently  available  to  Southern  Pines 
residents. 

Sec.  2.  Definitions.  The  following  definitions  apply  in  this  act 
unless  the  context  clearly  requires  otherwise: 

(1)  "Capital  costs"  means  costs  spent  for  developing  community 
service  facilities;  such  costs  are  limited  to  capital  outlay 
items  listed  in  the  "Uniform  Local  Government  Accounting 
Systems"  procedural  manual  prepared  by  the  North  Carolina 
Local  Government  Commission. 
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(2)  "Community  service  facilities"  means  tiie  following  public 
facilities  or  improvements  provided  or  established  by  the 
local    government    or    in    conjunction    with    other    units    of 

'  '  government:  streets  and  sidewalks,  water/sewer  and  drainage 
projects,  parks,  open  spaces,  and  recreational  facilities  and 
any  other  capital  costs  needs  of  duly  constituted  departments 
of  town  government. 

(3)  "Developer"  means  an  individual,  corporation,  partnership, 
organization,  association,  firm,  political  subdivision,  or 
other  legal  entity  constructing  or  creating  new  construction. 

(4)  "Facility  fee"  means  the  charge  imposed  upon  new 
construction  pursuant  to  the  grant  of  authority  herein 
contained. 

(5)  "New  construction"  means  any  new  development, 
construction,  or  installation  that  requires  any  building  or 
zoning  permit,  certification,  or  other  action  permitting  real 
property  improvements.  The  term  includes  the  installation 
of  a  mobile  home  or  factory  built  or  modular  housing.  The 
term  excludes  the  renovation  and  repair  of  existing  structures 
and  accessory  uses  and  their  structures,  unless  such 
renovations  and  repairs  and  accessory  uses  shall  cause  an 
increase  in  the  off-street  parking  requirement  or  a  change  in 
occupancy  as  occupancy  is  defined  by  the  North  Carolina 
State  Building  Code.  The  term  also  excludes  additions 
unless   such   addition   causes   an    increase   in   the  off-street 

'  parking  requirement  or  a  change  in  occupancy  as  occupancy 

is    defined    by    the    North    Carolina    State    Building    Code. 

Further,  the  term  does  not  include  fences,  billboards,  poles, 

pipelines,    transmission    lines,    advertising   signs   or   similar 

structures  and  improvements  that  do  not  generate  the  need 

for     additional     or     expanded     community     facilities     upon 

completion  of  the  additions  or  improvements. 

Sec.  3.     Subject  to  the  conditions  hereinafter  set  forth,  a  town 

that  adopts  an  ordinance  under  Section  5  of  this  act  shall  have  the 

right,  power  and  authority  to  impose  and  collect  a  regulatory  fee  as  a 

facility    fee    on    all    new    construction    within    its    town    limits    and 

extraterritorial  jurisdiction . 

Sec.  4.     (a)    No  facility  fee  shall  be  imposed  until  the  Town  has 
caused  to  be  prepared  a  report  containing: 

(1)  A  description  of  the  anticipated  capital  cost  to  the  Town  of 
each  additional  or  expanded  community  service  facility 
generated  by  new  construction: 

(2)  A  description  of  the  relevant  characteristics  of  construction 
that  give  rise  to  additional  or  expanded  community  service 
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facilities  such  as  population,  trip  generation  and  storm  water 
run-off  and  flow  characteristics;  and 
(3)    A  plan  for  providing  one  or  more  of  the  community  service 
facilities. 

(b)  Before  adopting  or  amending  a  facility  fee  ordinance 
authorized  by  this  act.  the  Town  Council  shall  hold  a  public  hearing 
on  it.  A  notice  of  the  public  hearing  shall  be  given  so  as  to  conform 
with  G.S.  160A-364. 

(c)  The  amount  of  each  facility  fee  imposed  and  collected  shall 
be  based  upon  reasonable  and  uniform  considerations  of  capital  costs 
to  be  incurred  by  the  Town  as  the  result  of  new  construction.  In 
establishing  the  facilities  fees  to  be  imposed,  the  Town  Council  may 
divide  the  Town  and  its  extraterritorial  area  into  two  or  more  zones  in 
order  to  determine  the  estimated  costs  of  providing  any  or  all  of  the 
facilities  described  herein;  such  division  shall  be  done  only  after  a 
public  hearing.  The  facilities  fees  may  be  different  in  different  zones, 
depending  upon  whether  each  zone  already  has  certain  facilities 
available  and  whether  or  not  the  capital  costs  thereof  have  been  paid 
or  are  yet  to  be  paid.  The  facility  must  bear  a  direct  relationship  to 
additional  or  expended  public  capital  costs  of  community  service 
facilities  to  be  rendered  for  the  inhabitants  of  the  area,  occupants  of 
the  new  construction,  or  those  persons,  firms  or  corporations 
responsible  for  developing  any  new  development,  whether  commercial, 
industrial,  residential  or  otherwise  or  any  other  developer. 

(d)  The  amount  of  each  facility  fee  shall  be  based  upon  qualified 
needs  and  specific  classifications  and  rates,  which  shall  be  uniformly 
applied  to  all  members.  However,  the  classification  shall  be  based 
upon  the  amount,  the  costs  and  the  extent  of  the  additional  burden 
being  placed  upon  the  public  facilities  by  particular  types  and  sizes  of 
development. 

(e)  Monies  for  each  particular  facility  for  which  a  facility  fee  is 
collected  shall  be  placed  in  a  separate  trust  fund.  All  such  revenues 
shall  be  spent  for  the  capital  facilities  for  which  they  were  collected 
and  such  benefits  shall  not  be  exclusive,  that  is.  persons  or  developers 
who  pay  a  facility  fee  hereunder  shall  not  thereby  obtain  any  rights  to 
use  public  facilities  greater  than  any  other  member  of  the  public  in  a 
similar  classification  and  situation.  Separate  service  areas  and  zones 
with  separate  trust  funds  may  be  established. 

Sec.  5.  The  Town  is  authorized  to  enact  ordinances, 
resolutions,  rules  and  regulations  that  are  necessary  or  expedient  to 
carry  this  act  into  execution  and  effect. 

Sec.  6.  The  powers  conferred  in  this  act  shall  be  supplementary 
to  all  other  powers  and  procedures  authorized  by  any  other  general  or 
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local  law.  Assessments,  charges,  fees  or  rates  authorized  by  any  other 
general  or  local  law  are  not  affected  by  this  act. 

Sec.  7.  The  following  shall  be  the  procedure  for  hearing 
appeals  concerning  the  amount  of  a  facilities  fee  or  concerning  the 
propriety  or  illegality  of  any  zone  division  or  classification  or  rate. 
Any  person  who  feels  aggrieved  by  any  action  by  the  Town  Council 
pursuant  to  this  act  must  first  pay  the  amount  of  the  facilities  fee  so 
charged  to  him,  with  such  amount  clearly  marked  as  paid  under 
protest,  and  thereafter  give  notice  of  appeal  within  a  period  of  30  days 
after  such  payment. 

Such  notice  shall  be  delivered  by  personal  service  or  registered 
mail  or  certified  mail,  return  receipt  requested,  directed  to  the  Town 
Manager.  The  Town  Council  shall  hold  a  public  hearing  to  review 
said  matter  within  a  period  of  35  days  following  receipt  of  said  appeal; 
the  decision  by  the  Town  Council  upon  said  appeal  shall  then  be 
subject  to  review  by  the  Superior  Court  by  proceedings  in  the  nature 
of  certiorari:  any  petition  for  review  by  the  Superior  Court  shall  be 
filed  with  the  Clerk  of  Superior  Court  of  Moore  County  within  a 
period  of  30  days  following  the  date  the  decision  of  the  Town  Council 
is  delivered  in  writing  to  the  appealing  party,  said  delivery  to  be  either 
by  personal  service  or  by  registered  mail  or  certified  mail,  return 
receipt  requested. 

Sec.  8.     This  act  applies  to  the  Town  of  Southern  Pines  only. 

Sec.  9.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 

H.B.  840  CHAPTER  608  .■.'!!" 

AN  ACT  TO  AMEND  THE  CHARTER  OF  THE  TOWN  OF 
GARNER  TO  AUTHORIZE  THE  TOWN  TO  IMPOSE 
DRAINAGE  AND  POND  PROJECT  FACILITY  FEES,  POND 
PROJECT  MAINTENANCE  FEES.  AND  WATER  OR  SEWER 
CAPACITY  REPLACEMENT  FACILITY  FEES. 

Whereas,  rapid  growth  through  the  influx  of  new  residents  and 
new  construction  imposes  increased  capital  costs  on  the  Town  of 
Garner,  and  the  amount  of  federal  aid  to  towns  to  accommodate 
growth  and  development  is  being  reduced:  and 

Whereas,  unless  new  regulatory  authority  is  granted  to 
complement  other  existing  land  use  control  regulations,  the  very 
community  service  facilities  which  make  Garner  and  its  environs  a 
desirable  place  to  work  and  live  will  be  oxerburdened:  and 
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Whereas,  it  is  the  purpose  of  this  act  to  better  enable  the  Town  of 
Garner  to  accommodate  orderly  growth  and  development  within  its 
corporate  limits  and  extraterritorial  jurisdiction  by  providing  it  with 
new  methods  of  regulating  development  to  meet  increased  demands  for 
community  service  facilities  and  to  provide  off-site  community  service 
facilities  generated  by  new  construction  and  to  protect  water  quality  in 
accordance  with  the  Swift  Creek  drainage  basin  management  plan;  and 

Whereas,  it  is  the  further  purpose  of  this  act  to  place  an  equitable 
share  of  the  cost  of  providing  new  community  service  facilities  on  all 
new  inhabitants,  occupants,  and  construction  and  not  just 
developments  regulated  pursuant  to  Part  2.  Article  19,  of  Chapter 
160A  of  the  General  Statutes;  Now.  therefore. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  Article  V  of  the  Charter  of  the  Town  of  Garner, 
captioned  "Public  Improvements."  being  Chapter  333,  Session  Laws 
of  1977,  is  amended  by  adding  the  following  new  sections  to  read: 

"Sec.  5.8.    Drainage  project  and  pond  project  facility  fees;  drainage 
project  maintenance  fee. 

(a)     Definitions.     The  following  definitions  apply  in  this  section, 
unless  a  contrary  meaning  clearly  applies  from  the  context: 

(1)  'Capital  costs"  means  the  following  costs  spent  for 
developing  a  new  public  drainage  project  or  a  new  pond 
project:  land  acquisition  expenses,  design  expenses, 
construction  expenses,  interest  and  other  expenses  incurred 
in  connection  with  the  issuance  and  debt  service  of  bonds  for 
the  project,  and  no  other  expenses. 

(2)  'Developer'  means  an  individual,  a  corporation,  a 
partnership,  an  organization,  an  association,  a  firm,  a 
political  subdivision,  or  other  legal  entity  constructing  or 
creating  new  construction. 

(3)  'Drainage  project"  means  public  storm  drainage 
improvements  that  are  provided  or  established  by  the  Town, 
or  by  the  Town  in  conjunction  with  other  units  of 
government,  and  are  required  in  addition  to  those  required 
by  the  subdivision  regulations. 

(4)  'Facility  fee"  means  a  monetary  charge  on  development  to 
recoup  a  proportionate  share  of  the  capital  costs  required  to 
accommodate  that  development  with  necessary  public 
facilities  and  regarding  which  there  must  be  a  reasonable 
connection  between  community'  growth  generated  by  new 
development  and  the  need  for  additional  facilities  to  serve 
that  growth. 
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(5)  'New  construction'  means  any  new  development, 
construction,  or  installation  that  results  in  a  real  property 
improvement  that  requires  a  Conditional  Use  Permit 
Subdivision  or  Conditional  Use  Permit  site  plan,  but 
excepting  installation  or  erection  of  fences  or  signage. 

(6)  'Pond  project"  means  retention  or  detention  ponds 
'  established  to  control  or  limit  water  runoff  from 
'             developments     and     to     protect     water     quality,     whether 

established  by  a  developer,  by  the  Town,  or  by  the  Town  in 
conjunction  with  other  units  of  government. 

(b)  The  Board  of  Aldermen  may.  as  part  of  its  land  use  ordinance, 
require  a  developer  to  pay  facility  fees  to  be  used  by  the  Town  to  pay 
for  part  of  the  capital  costs  of  additional  drainage  projects  necessitated 
by  the  developer's  particular  subdivision  or  other  new  construction. 
These  facility  fees  may  be  placed  in  a  pool  of  funds  and  used  for 
public  storm  drainage  improvements  that  serve  more  than  one 
subdivision  or  development  within  the  Town.  All  facility  fees  received 
by  the  Town  pursuant  to  this  section  may  be  used  only  for  capital 
costs  of  drainage  projects  and  no  other  uses. 

(c)  The  Board  of  Aldermen  may.  as  part  of  its  land  use  ordinance, 
require  a  developer  to  pay  facility  fees  to  be  used  by  the  Town  to  pay 
for  part  of  the  capital  costs  of  additional  pond  projects  necessitated  by 
the  developer's  particular  subdivision  or  other  new  construction. 
These  facility  fees  may  be  placed  in  a  pool  of  funds  and  used  for 
detention  or  retention  ponds  that  benefit  more  than  one  subdivision  or 
development  within  the  Town.  All  facility  fees  received  by  the  Town 
pursuant  to  this  section  may  be  used  only  for  capital  costs  of  pond 
projects  and  no  other  uses. 

(d)  The  Board  of  Aldermen  may.  as  part  of  its  land  use  ordinance, 
require  that  a  developer  whose  new  construction  affects  existing 
retention  or  detention  ponds  pay  a  onetime  maintenance  fee  to  be  used 
by  the  Town  to  defray  the  operating  costs  of  monitoring,  inspecting, 
draining,  dredging,  repairing,  or  otherwise  maintaining  the  retention 
or  detention  ponds.  This  fee  may  be  imposed  in  lieu  of  or  in  addition 
to  a  pond  project  facility  fee. 

"Sec.  5.9.    Water  or  sewer  capacity  replacement  facility  fee. 
(a)     Definitions.     The  following  definitions  apply  in  this  section, 
unless  a  different  meaning  clearly  applies  from  the  context: 

(1)  'Capacity  replacement  facility  fee'  means  a  facility  fee  to 
recover  a  proportionate  amount  of  the  capital  costs  associated 
with  the  expansion  of  the  Towns  watei"  or  sewer  treatment 
capacity  as  a  result  of  new  construction. 

(2)  'Capital  costs'  means  tiie  following  costs  spent  for 
developing  a  new  water  or  sewer  project:   land  acquisition 
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expenses,  design  expenses,  construction  expenses,  interest 
and  other  expenses  incurred  in  connection  with  the  issuance 
and  debt  service  of  bonds  for  the  project,  and  no  other 
expenses. 

(3)  'Developer"  means  an  individual,  a  corporation,  a 
partnership,  an  organization,  an  association,  a  firm,  a 
political  subdivision,  or  other  legal  entity  constructing  or 
creating  new  construction. 

(4)  'Facility  fee"  means  a  monetary  charge  on  development  to 
recoup  a  proportionate  share  of  the  capital  costs  required  to 
accommodate  that  development  with  necessary  public 
facilities  and  regarding  which  there  must  be  a  reasonable 
connection  between  community  growth  generated  by  new 
development  and  the  need  for  additional  facilities  to  serve 
that  growth. 

(5)  'New  construction"  means  any  new  development, 
construction,  or  installation  that  results  in  a  real  property 
improvement  that  requires  a  Conditional  Use  Permit 
Subdivision  or  Conditional  Use  Permit  site  plan,  but 
excepting  installation  or  erection  of  fences  or  signage. 

(6)  'Water  or  sewer  project"  means  public  water  or  sewer 
improvements  that  are  provided  or  established  by  the  Town, 
or  by  the  Town  in  conjunction  with  other  units  of 
government,  and  are  required  in  addition  to  those  required 
by  the  subdivision  regulations. 

(b)  The  Board  of  Aldermen  may.  as  part  of  its  land  use  ordinance, 
require  a  developer  to  pay  capacity  replacement  facility  fees  to  be  used 
by  the  Town  to  pay  for  part  of  the  capital  costs  of  additional  water  or 
sewer  projects  necessitated  by  the  developer's  particular  subdivision  or 
other  new  construction.  These  facility  fees  may  be  placed  in  a  pool  of 
funds  and  used  for  water  or  sewer  projects  that  serve  more  than  one 
subdivision  or  development  within  the  Town.  All  facility  fees  received 
by  the  Town  pursuant  to  this  section  may  be  used  only  for  capital 
costs  of  water  or  sewer  projects  and  no  other  uses.  Any  formula 
adopted  to  determine  the  amount  of  fees  payable  by  a  developer  shall 
be  based  on  the  daily  water  consumption  or  daily  wastewater  flow 
levels  allocated  or  reasonably  attributable  to  the  developer's  new 
construction." 

Sec.  2.  The  Town  is  authorized  to  enact  ordinances, 
resolutions,  rules,  and  regulations  that  are  necessary  or  expedient  to 
implement  this  act. 

Sec.  3.  The  powers  conferred  in  this  act  shall  be  supplementary 
to  all  other  powers  and  procedures  authoiized  by  any  other  general  or 
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local  law.  Assessments,  charges,  fees,  or  rates  authorized  by  any 
other  general  or  local  law  are  not  affected  by  this  act. 

Sec.  4.  This  act  shall  apply  only  to  the  Town  of  Garner,  and  its 
area  of  extraterritorial  planning  jurisdiction. 

Sec.  5.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 

H.B.  841  CHAPTER  609        n      .,    v        ,         ,; 

AN  ACT  TO  AMEND  THE  CITY  OF  LENOIR  CHARTER  TO 
PERMIT  ANNEXATION  OF  AREAS  LYING  WITHIN  THE 
CORPORATE  BOUNDARIES. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  The  Charter  of  the  City  of  Lenoir,  contained  in 
Section  7  of  Chapter  118.  Session  Laws  of  1977,  is  amended  by 
adding  a  new  Section  7.5  to  read: 

"Section  7.5.  Annexation  of  Areas  within  the  Corporate  Boundaries. 
In  addition  to  the  authority  granted  by  G.S.  160A-48.  the  City  Council 
may  annex  any  area,  or  part  thereof,  which  is  surrounded  by  the 
corporate  boundaries  of  the  City.  The  procedural  requirements  of 
G.S.  Chapter  160A.  Article  4A.  Part  3  shall  be  applicable  to  any  such 
annexation.  The  property  tax  liability  of  any  such  annexed  area  shall 
be  determined  as  provided  in  G.S.  160A-58.I0." 

Sec.  2.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  866  CHAPTER  610  r-:\"-^^;''- ■'■■'■'"■'■  ''^'-yl 

AN  ACT  TO  VALIDATE  A  SPECIAL  ASSESSMENT  LEVIED  BY 
THE  CITY  OF  GASTONIA. 

The  General  Assembly  of  North  Carolina  enacts:  '  ' 

Section  1.  Any  and  all  acts  and  proceedings  heretofore  done, 
and  any  and  all  procedures  heretofore  followed  by  the  City  of  Gastonia 
in  assessing  the  cost  of  a  sanitary  sewer  line  extension  along 
Sedgefield  Drive  pursuant  to  Article  10  of  Chapter  160A  of  the  North 
Carolina  General  Statutes,  are  hereby  in  all  respects  validated, 
legalized  and  confirmed,  and  any  and  all  special  assessments  relating 
thereto  previously  levied  by  the  City  of  Gastonia  for  the  cost  of  such 
sewer  line  extension  at  a  rate  of  $9.50  per  linear  foot  of  front  footage 
are  hereby  in  all  respects  validated,  legalized  and  confirmed. 
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Sec.  2.  All  laws  or  any  portion  thereof  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  3.  This  act  shall  be  effective  upon  ratification  but  shall  not 
apply  to  pending  litigation. 

In  the  General  AssembW  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  869  CHAPTER  611 

AN  ACT  TO  REVISE  AND  CONSOLIDATE  THE  CHARTER  OF 
THE  TOWN  OF  WRIGHTSVILLE  BEACH. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  Charter  of  the  Town  of  Wrightsvilie  Beach  is 
revised  and  consolidated  to  read: 

"The  Charter  of  the  Town  of  Wrightsvilie  Beach. 

"Article  I. 
"Incorporation.  Corporate  Powers  and  Boundaries. 

"Section  1.1.  Incorporation.  The  Town  of  Wrightsvilie  Beach, 
North  Carolina,  in  New  Hanover  County  and  the  inhabitants  thereof 
shall  continue  to  be  a  municipal  body  politic  and  corporate,  under  the 
name  of  the  'Town  of  Wrightsvilie  Beach",  hereinafter  at  times 
referred  to  as  the  'Town". 

"Sec.  1.2.  Powers.  The  Town  shall  have  and  may  exercise  all  of 
the  powers,  duties,  rights,  privileges  and  immunities  conferred  upon 
the  Town  of  Wrightsvilie  Beach  specifically  by  this  Charter  or  upon 
municipal  corporations  by  general  law.  The  term  'general  law'  is 
employed  herein  as  defined  in  G.S.  160A-1. 

"Sec.  1.3.  Corporate  limits.  The  corporate  limits  shall  be  those 
existing  at  the  time  of  ratification  of  this  Charter,  as  set  forth  on  the 
official  map  of  the  Town  and  as  they  may  be  altered  from  time  to  time 
in  accordance  with  law.  An  official  map  of  the  Town,  showing  the 
current  boundaries,  shall  be  maintained  permanently  in  the  office  of 
the  Town  Clerk  and  shall  be  available  for  public  inspection. 
Immediately  upon  alteration  of  the  corporate  limits  made  pursuant  to 
law,  the  appropriate  changes  to  the  official  map  shall  be  made  and 
copies  shall  be  filed  in  the  office  of  the  Secretary  of  State,  the  New 
Hanover  County  Register  of  Deeds  and  the  appropriate  board  of 
elections. 

"Article  II. 
"Governing  Body. 

"Sec.  2.1.  Mayor  and  Board  of  Aldermen.  Tiie  Mayor  and  Town 
Board  of  Aldermen,  hereinafter  referred  to  as  the  'Board."  shall  be 
the  governing  body  of  the  Town. 
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"Sec.  2.2.  Board  of  Aldermen:  composition:  terms  of  office.  The 
Board  shall  be  composed  of  four  members  elected  by  all  the  qualified 
voters  of  the  Town  for  staggered  terms  of  four  years  or  until  their 
successors  are  elected  and  qualified. 

"Sec.  2.3.  Mayor:  term  of  office:  duties.  The  Mayor  shall  be 
elected  by  all  the  qualified  voters  of  the  Town  for  a  term  of  two  years 
or  until  his  or  her  successor  is  elected  and  qualified;  shall  be  the 
official  head  of  the  Town  government  and  preside  at  meetings  of  the 
Board;  shall  have  the  right  to  vote  on  all  matters  before  the  Board; 
and  shall  exercise  the  powers  and  duties  conferred  by  law  or  as 
directed  by  the  Board. 

"Sec.  2.4.  Mayor  Pro  Tempore.  The  Board  shall  elect  one  of  its 
members  as  Mayor  Pro  Tempore  to  perform  the  duties  of  the  Mayor 
during  his  or  her  absence  or  disability,  in  accordance  with  general 
law.  The  Mayor  Pro  Tempore  shall  serve  in  such  capacity  at  the 
pleasure  of  the  other  members  of  the  Board. 

"Sec.  2.5.  Meetings.  In  accordance  with  general  law.  the  Board 
shall  establish  a  suitable  time  and  place  for  its  regular  meetings. 
Special  and  emergency  meetings  may  be  held  as  provided  by  general 
law. 

"Sec.  2.6.  Voting  requirements:  quorum.  Official  actions  of  the 
Board  and  all  votes  shall  be  taken  in  accordance  with  applicable 
provisions  of  general  law.  particularly  G.S.  160A-75.  The  quorum 
provisions  of  G.S.  I60A-74  shall  apply. 

"Sec.  2.7.  Compensation:  qualifications  for  office:  vacancies.  The 
compensation  and  qualifications  of  the  Mayor  and  Board  members 
shall  be  in  accordance  with  general  law.  Vacancies  that  occur  in  any 
elective  office  of  the  Town  shall  be  filled  by  appointment  as  provided 
in  G.S.  160A-63. 

"Sec.  2.8.  Board  of  adjustment.  Notwithstanding  the  provisions  of 
G.S.  160A-388.  the  Town  Board  shall  serve  as  the  Board  of 
Adjustment  and  shall  have  and  may  exercise  the  same  powers  and 
duties  as  are  granted  by  law  to  appointed  boards  of  adjustment.  ,; 

"Article  IIL  ;  ^^^"J 

"Elections.  '  '  '    .  '"  '  '   '' 

"Sec.  3.1.  Regular  municipal  elections.  Regular  municipal  elections 
shall  be  held  in  each  odd-numbered  year  in  accordance  with  the 
uniform  municipal  election  laws  of  North  Carolina.  Elections  are 
conducted  on  a  nonpartisan  basis  and  the  results  determined  using  the 
nonpartisan  plurality  method  as  provided  in  G.S.  163-292. 

"Sec.  3.2.  Election  of  Board  members.  The  Board  members  serving 
on  the  date  of  ratification  of  this  Charter  shall  serve  until  the 
expiration  of  their  term  or  until  their  successors  are  elected  and 
qualified.     In  the  regular  municipal  election  in   1989.  and  every  four 
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years  thereafter,  there  shall  be  elected  two  Board  members  to  serve  as 
provided  in  Article  II  of  this  Charter.  In  the  regular  municipal 
election  in  1991.  and  every  four  years  thereafter,  there  shall  be 
elected  two  Board  members  to  serve  as  pro\ided  in  Article  II. 

"Sec.  3.3.  Eleciion  of  Mayor.  A  Mayor  shall  be  elected  in  each 
regular  municipal  election. 

"Sec.  3.4.  Special  elections  and  rejercnditms.  Special  elections  and 
referendums  may  be  held  only  as  provided  by  this  Charter,  general 
law  or  applicable  local  acts  of  the  General  Assembly. 

"Article  IV. 
"Organization  and  Administration. 

"Sec.  4.1.  Form  of  governnieni.  The  Town  shall  operate  under  the 
council-manager  form  of  government,  in  accordance  with  Part  2  of 
Article  7  of  Chapter  I60A  of  the  General  Statutes. 

"Sec.  4.2.  Town  Manager.  The  Board  shall  appoint  a  Town 
Manager  who  shall  be  responsible  for  the  administration  of  all 
departments  of  the  Town  government.  The  Town  Manager  shall  have 
all  the  powers  and  duties  conferred  by  general  law,  except  as  expressly 
limited  by  the  provisions  of  this  Charter. 

"Sec.  4.3.  Town  Clerk.  The  Town  Manager  shall  appoint  a  Town 
Clerk  to  keep  a  journal  of  the  proceedings  of  the  Board;  to  maintain 
official  records  and  documents;  to  give  notice  of  meetings;  and  to 
perform  such  other  duties  required  by  law  or  as  the  Town  Manager 
may  direct. 

"Sec.  4.4.  Tax  collector.  The  Board  shall  appoint  a  Tax  Collector 
pursuant  to  G.S.  105-349  to  collect  all  taxes  owed  to  the  Town, 
subject  to  general  law.  this  Charter  and  Town  ordinances. 

"Sec.  4.5.  Town  Aiiorney.  The  Board  shall  appoint  a  Town 
Attorney  licensed  to  practice  law  in  North  Carolina.  It  shall  be  the 
duty  of  the  Town  Attorney  to  represent  the  Town,  advise  Town 
officials  and  perform  other  duties  required  by  law  or  as  the  Board  may 
direct. 

"Sec.  4.6.  Other  administrative  officers  and  employees.  The  Board 
may  provide  for  appointment  of  other  officers  and  employees  by  the 
Town  Manager,  and  may  organize  the  Town  government  as  deemed 
appropriate,  subject  to  the  requirements  of  general  law. 

"Article  V. 
"Special  Assessment  Provisions. 

"Sec.  5.1.    Assessment  for  street  improvements:  petition  unnecessary. 

(a)  In  addition  to  any  authority  granted  by  general  law.  the  Board 
is  hereby  authorized  to  order  stieet  improvements  and  to  assess  the 
costs  thereof  against  abutting  property  in  accordance  with  the 
provisions  of  this  Article. 
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(b)  The  Board  may  order  street  improvements  and  assess  the  total 
costs  thereof  against  abutting  property,  exclusive  of  the  costs  incurred 
at  street  intersections,  according  to  one  or  more  of  the  assessment 
bases  set  forth  in  Article  10  of  Chapter  160A  of  the  General  Statutes 
without  the  necessity  of  a  petition,  upon  the  following  findings  of  fact: 

(1)  That  the  street  improvement  project  does  not  exceed  1,200 
linear  feet;  and 

(2)  That  such  street  or  part  thereof  is  unsafe  for  vehicular  traffic 
or  creates  a  safety  or  health  hazard  and  it  is  in  the  public 
interest  to  make  such  improvements;  or 

(3)  That  it  is  in  the  public  interest  to  connect  two  streets  or 
portions  of  a  street  already  improved;  or 

(4)  That  it  is  in  the  public  interest  to  widen  a  street,  or  part 
thereof,  which  is  already  improved;  provided  that 
assessments  for  widening  any  street  or  portion  of  a  street 
without  a  petition  shall  be  limited  to  the  cost  of  widening  and 
otherwise  improving  such  street  in  accordance  with  street 
classification  and  improvement  standards  established  by  the 
Town,  as  applied  to  the  particular  street  or  part  thereof. 

(c)  For  the  purposes  of  this  Article,  the  term  'street  improvement' 
includes  grading,  regrading.  surfacing,  resurfacing,  widening,  paving, 
repaving.  acquisition  of  right-of-way  and  construction  or 
reconstruction  of  curbs,  gutters  and  street  drainage  facilities. 

"Sec.      5.2.  Assessmcnis    for     sidewalk     improvement;     petition 

unnecessary.  In  addition  to  any  authority  granted  by  general  law,  the 
Board  is  hereby  authorized,  without  the  necessity  of  petition,  to  order 
sidewalk  improvements  or  repairs  according  to  standards  and 
specifications  of  the  Town,  and  to  assess  the  total  costs  thereof  against 
abutting  property,  according  to  one  or  more  of  the  assessment  bases 
set  forth  in  Article  10  of  Chapter  160A  of  the  General  Statutes; 
provided  that  regardless  of  the  assessment  basis  or  bases  employed, 
the  Board  may  order  the  costs  of  sidewalk  improvements  made  only  on 
one  side  of  a  street  to  be  assessed  against  property  abutting  both  sides 
of  such  street. 

"Sec.  5.3.  Procedure:  effect  of  assessments.  In  ordering  street  and 
sidewalk  improvements  without  a  petition  and  assessing  the  costs 
thereof  under  authority  of  this  Article,  the  Board  shall  comply  with  the 
procedures  required  by  Article  10  of  Chapter  160A  of  the  General 
Statutes,  except  those  provisions  relating  to  petitions  of  property 
owners  and  sufficiency  thereof.  The  effect  of  the  act  of  levying 
assessments  under  authority  of  this  Article  shall  be  the  same  as  if 
assessments  were  levied  under  authority  of  Article  10  of  Chapter  160A 
of  the  General  Statutes. 

"Article  VI. 
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"Adoption  of  Ordinances  by  Initiative  and  Referendum. 

"Sec.  6.1.  Iniiialivc  ordinances  s>cncraUy:  pctiiions.  Any  proposed 
ordinance,  which  the  Board  may  lawfully  adopt,  may  be  submitted  to 
the  Board  by  petition  signed  by  the  voters  of  the  Town.  If  the  petition 
accompanying  the  proposed  ordinance  is  signed  by  voters  of  the  Town 
equal  in  number  to  at  least  thirty-five  percent  (35%)  of  the  voters 
voting  in  the  last  preceding  regular  election  and  contains  a  request  that 
such  ordinance  be  submitted  to  a  vote  of  the  people  if  not  passed  by 
the  Board,  the  Board  shall  either:  (i)  adopt  the  ordinance  without 
alteration  within  20  days  after  the  Town  Clerk  and  the  New  Hanover 
County  Board  of  Elections  have  certified  the  sufficiency  of  the 
accompanying  petition;  or  (ii)  within  20  days  after  the  Town  Clerk  and 
the  New  Hanover  County  Board  of  Elections  have  certified  the 
sufficiency  of  the  petition,  the  Board  of  Aldermen  shall  call  a  special 
election  to  be  held  within  six  months,  unless  a  general  election  is 
fixed  within  six  months  thereafter.  At  such  special  or  general  election 
the  ordinance  shall  be  submitted  without  alteration  to  the  voters  of  the 
Town. 

"Sec.  6.2.  Fonn  of  ballots:  passa\>c  of  referendum;  repeal  or 
amendment.  The  ballots  used  when  voting  upon  such  ordinances  shall 
contain  these  words:  'For  the  ordinance"  (stating  the  nature  of  the 
proposed  ordinance)  and  'Against  the  ordinance'  (stating  the  nature  of 
the  proposed  ordinance).  If  a  majority  of  the  qualified  voters  voting 
on  the  proposed  ordinance  shall  vote  in  favor  thereof,  such  ordinance 
shall  thereupon  become  a  valid  and  binding  ordinance  of  the  Town. 
Any  ordinance  proposed  by  petition  or  which  shall  be  adopted  by  the 
vote  of  the  people  may  be  repealed  or  amended  by  the  Board; 
provided,  however,  that  such  ordinance  may  not  be  repealed  or 
amended  earlier  than  two  years  following  the  effective  date  of  such 
ordinance. 

"Sec.  6.3.  Number  of  ordinances  on  ballot;  limitation  on  number  of 
special  elections.  Any  number  of  proposed  ordinances  may  be  voted 
upon  at  the  same  election  in  accordance  with  the  provisions  of  this 
section,  but  there  shall  not  be  more  than  one  special  election  in  any 
period  of  six  months  for  such  purpose. 

"Sec.  6.4.  Publication  of  notice  of  election.  Whenever  any 
ordinance  is  required  by  this  section  to  be  submitted  to  voters  of  the 
Town  at  any  election,  the  Town  Clerk  shall  cause  such  ordinance  to 
be  published  once  in  a  newspaper  published  daily  in  New  Hanover 
County.  Such  publication  shall  not  be  more  than  20  nor  less  than  five 
days  before  the  date  fixed  for  the  special  or  general  election. 

"Sec.  6.5.  Sufjiciencv  of  petition.  The  petition  pro\'ided  for  herein 
shall  be  signed  by  none  but  legal  voters  of  the  Town.  Each  petition 
shall  contain,  in  addition  to  the  names  of  the  petitioners,  the  street  and 

1645 


CHAPTER  611  Session  Laws-  1989 

house  number  at  which  each  petitioner  resides,  and  his  or  her  age  and 
length  of  residence  in  the  Town.  It  shall  also  be  accompanied  by  the 
affidavit  of  one  or  more  legal  voters  of  the  Town,  stating  that  the 
signers  thereof  were,  at  the  time  of  the  signing,  legal  voters  of  the 
Town,  and  stating  the  number  of  signers  at  the  time  the  affidavit  was 
made. 

"  '   '""■'"  '         "Article  VII.  -     . 

"Additional  Provisions. 

"Sec.  7.1.  Development  over  water  and  anchorage  of  vessels.  The 
Town  Board  may  regulate  by  ordinance  development  over  and 
anchorage  of  vessels  on  estuarine  waters  and  over  lands  covered  by 
navigable  waters  and  owned  by  the  State  pursuant  to  G.S.  146-12,  that 
are  within  the  zoning  jurisdiction  of  the  Town.  In  addition  to  the 
authority  granted  in  G.S.  160A-38I  concerning  general  zoning  power, 
the  Town  may  also  regulate  the  location  and  use  of  floating  homes. 

"Sec.  7.2.  Ocean  activities.  The  Town  Board  may  adopt 
ordinances  to  regulate  and  control  swimming,  surfing  and  littering  in 
the  Atlantic  Ocean  and  other  waterways  adjacent  to  the  Town  and 
lying  within  its  boundaries  or  within  its  extraterritorial  jurisdiction 
established  pursuant  to  G.S.  160A-360;  provided,  however,  nothing 
contained  herein  shall  be  construed  to  permit  the  Town  to  prohibit 
altogether  swimming  and  surfing  or  to  make  these  activities  unlawful. 

"Sec.  7.3.  Fishing  from  bridges.  In  addition  to  the  authority 
granted  municipalities  in  G.S.  I60A-302.1.  the  Town  Board  is 
authorized  to  enact  ordinances  prohibiting  or  regulating  fishing  from 
any  bridge  for  any  purpose  relating  to  public  safety. 

"Sec.  7.4.  Vehicles  on  beaches.  Notwithstanding  the  provisions  of 
G.S.  I60A-308,  the  Town  Board  is  authorized  to  enact  ordinances  to 
regulate,  restrict  and  prohibit  the  use  of  dune  or  beach  buggies,  jeeps, 
motorcycles,  cars,  trucks,  or  any  other  form  of  power-driven  vehicle 
specified  by  the  Board  on  the  foreshore,  beach  strand  and  barrier 
dune  system  by  commercial  fishermen  for  commercial  activities. 

"Sec.  7.5.  Removal  of  trees.  The  Town  is  authorized  to  enact 
ordinances  to  regulate  the  removal  of  trees  from  public  and  private 
property  within  its  jurisdiction  in  order  to  preserve,  protect  and 
enhance  one  of  the  most  valuable  natural  resources  of  the  community 
and  to  protect  and  enhance  the  public  health,  safety  and  welfare  of  its 
citizens.  Such  ordinances  by  their  terms  may  be  made  applicable  to 
areas  over  which  the  Town  is  authorized  to  exercise  extraterritorial 
jurisdiction  pursuant  to  G.S.  160A-360  subject  to  approval  of  any 
other  local  government  units  having  jurisdiction  over  the 
extraterritorial  areas  to  be  regulated.  The  boundaries  of  any 
extraterritorial  jurisdiction  shall  be  designated  utilizing  the  standards 
and   procedures  set  forth   in  G.S.    160A-360  and  may  include  areas 
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under  county  or  city/county  Jurisdiction  with  approval  of  the  relevant 
governing  body.  Provided,  however,  that  no  ordinance  enacted 
pursuant  to  this  section  shall  apply  to  any  agricultural  land,  forestland, 
or  horticultural  land  as  defined  in  G.S.  105-277.2. 

"Sec.  7.6.  Building  permits.  Notwithstanding  the  provisions  of 
G.S.  I60A-4I7  and  Article  9  or  9C  of  Chapter  143  of  the  General 
Statutes,  the  Town  Board  may  require  permits  (as  provided  by  G.S. 
160A-417  and  Article  9  or  9C  of  Chapter  143  of  the  General  Statutes) 
for  any  construction,  installation,  repair,  replacement  or  alteration 
costing  five  thousand  dollars  ($5,000)  or  less  in  any  single  family 
residence." 

Sec.  2.  The  purpose  of  this  act  is  to  revise  the  Charter  of  the 
Town  of  Wrightsville  Beach  and  to  consolidate  certain  acts  concerning 
the  property,  affairs  and  government  of  the  Town.  It  is  intended  to 
continue  without  interruption  those  provisions  of  prior  acts  which  are 
expressly  consolidated  into  this  act.  so  that  all  rights  and  liabilities 
which  have  accrued  are  preserved  and  may  be  enforced. 

Sec.  3.  This  act  does  not  repeal  or  affect  any  acts  concerning 
the  property,  affairs  or  government  of  public  schools,  or  acts 
validating  official  actions,  proceedings,  contracts  or  obligations  of  any 
kind. 

Sec.  4.  All  local  acts  in  conflict  with  this  act  are  repealed.  The 
following  acts  having  served  the  purposes  for  which  they  were  enacted 
or  having  been  consolidated  into  this  act.  are  expressly  repealed: 

Chapter  305.  Private  Laws  of  1899 

Chapter  355.  Public  Laws  of  1903.  as  to  Wrightsville  Beach  only 

Chapter  393.  Private  Laws  of  1911 

Chapter  280,  Public  Laws  of  1915 

Chapter  88.  Private  Laws  of  1921  .       ■  - 

Chapter  219.  Private  Laws  of  1921  •;, 

Chapter  223.  Private  Laws  of  1921  .•,  ; 

Chapter  268.  Public-Local  Laws  of  1923         ,  j 

Chapter  159,  Private  Laws  of  1925 

Chapter  196,  Private  Laws  of  1927 

Chapter  227.  Private  Laws  of  1933 

Chapter  493.  Public-Local  Laws  of  1935 

Chapter  444.  Public-Local  Laws  of  1937 

Chapter  655.  Session  Laws  of  1943 

Chapter  284.   Session  Laws  of  1947.  as  to  Wrightsville  Beach 


only 


Chapter  637.  Session  Laws  of  1951 
Chapter  789.  Session  Laws  of  1951 
Chapter  670.  Session  Laws  of  1955 
Chapter  772.  Session  Laws  of  1955 
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Chapter  1302.  Session  Laws  of  1959  "      '  •,•'■' 

Chapter  417.  Session  Laws  of  1969 

Chapter  539.   Session  Laws  of  1973.  as  to  Wrightsville  Beach 

Chapter  605.  Session  Laws  of  1985  :-  i.  /     .     , 

Chapter  786.  Session  Laws  of  1987.  as  to  Wrightsville  Beach 
only. 

Sec.  5.  The  Mayor  and  Aldermen  serving  on  the  date  of 
ratification  of  this  act  shall  serve  until  the  expiration  of  their  term. 
Thereafter,  those  offices  shall  be  filled  as  provided  in  Articles  II  and 
III  of  the  Charter  contained  in  Section  1  of  this  act. 

Sec.  6.  This  act  does  not  affect  any  rights  or  interests  which 
arose  under  any  provisions  repealed  by  this  act. 

Sec.  7.  All  existing  ordinances,  resolutions  and  other  provisions 
of  the  Town  of  Wrightsville  Beach  not  inconsistent  with  the  provisions 
of  this  act  shall  continue  in  effect  until  repealed  or  amended. 

Sec.  8.  No  action  or  proceeding  pending  on  the  effective  date  of 
this  act  by  or  against  the  Town  or  any  of  its  departments  or  agencies 
shall  be  abated  or  otherwise  affected  by  this  act. 

Sec.  9.  If  any  provision  or  application  of  this  act  is  held 
invalid,  such  invalidity  shall  not  affect  other  provisions  or  applications 
of  this  act  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  act  are  declared  to  be 
severable. 

Sec.  10.  Whenever  a  reference  is  made  in  this  act  to  the 
particular  provision  of  the  General  Statutes,  and  such  provision  is  later 
amended,  superseded  or  recodified,  the  reference  shall  be  deemed 
amended  to  refer  to  the  amended  General  Statute,  or  to  the  General 
Statute  which  most  clearly  corresponds  to  the  statutory  provision  which 
is  superseded  or  recodified. 

Sec.  11.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 


H.B.  974 


CHAPTER  612 


AN  ACT  TO  REGULATE  THE  USE  OF  SPOTTER  PLANES  IN 
COMMERCIAL  FISHING  OPERATIONS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Article  14  of  Chapter  113  of  the  General  Statutes  is 
amended  by  adding  a  new  section  to  read: 

"§    113-167.      Use  of  spotter  planes  in  commercial  fishing  operations 
regulated.  ,  .    .     . 
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(a)  License.  Before  an  aircraft  is  used  as  a  spotter  plane  in  a 
commercial  fishing  operation,  the  owner  of  the  aircraft  must  obtain  a 
license  for  the  aircraft  from  the  Marine  Fisheries  Commission.  A 
'spotter  plane"  is  an  aircraft  used  for  aerial  identification  of  the 
location  of  fish  in  coastal  waters  so  that  a  vessel  may  be  directed  to  the 
fish.  A  license  for  a  spotter  plane  to  be  used  in  a  commercial  fishing 
operation  must  be  renewed  annually  on  or  before  January  1  of  each 
year.  The  fee  for  an  initial  license  for  a  spotter  plane  or  the  renewal 
of  a  license  is  one  hundred  dollars  ($100.00). 

In  an  application  for  a  license  for  a  spotter  plane,  the  applicant 
must  identify,  either  by  boat  or  by  company,  the  specific  commercial 
fishing  operations  in  which  the  spotter  plane  will  be  used  during  the 
license  year.  A  license  application  may  be  amended  during  a  license 
year  to  add  a  commercial  fishing  operation  not  identified  in  the  license 
application. 

(b)  Unlawful  Activity.  The  following  activities  involving  the  use  of 
a  spotter  plane  in  a  commercial  fishing  operation  are  unlawful: 

(1)  To  use  a  spotter  plane  directed  at  food  fish,  except  in 
connection  with  a  purse  seine  operation  authorized  by  a  rule 
of  the  Marine  Fisheries  Commission: 

(2)  To  use  or  permit  the  use  of  an  unlicensed  spotter  plane  or  a 
licensed  spotter  plane  whose  license  application  does  not 
identify  the  specific  commercial  fishing  operation  involved; 

(3)  To  participate  knowingly  in  a  commercial  fishing  operation 
that  uses  an  unlicensed  spotter  plane  or  a  licensed  spotter 
plane  whose  license  application  does  not  identify  the  specific 
commercial  fishing  operation  involved. 

Violation  of  this  subsection  is  a  misdemeanor  punishable  by  a  fine  of 
the  greater  of  one  thousand  dollars  ($1 .000)  or  the  value  of  any  plane, 
vessel,  or  catch  seized  in  accordance  with  G.S.  113-137,  by 
imprisonment  for  up  to  tu^o  years,  or  both." 

Sec.  2.  This  act  shall  become  effective  October  1.  1989.  and 
shall  apply  to  offenses  occurring  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  1125  CHAPTER  613 

AN  ACT  TO  AUTHORIZE  THE  FLYING  OF  THE  OFFICIAL 
"PRISONER  OF  WAR/MISSING  IN  ACTION"  FLAG  OVER 
THE  NORTH  CAROLINA  STATE  CAPITOL. 

The  General  Assembly  of  Norih  Carolina  cnacis: 
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Section  1.      Chapter  143  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 

"§   ] 43-345.9.     Ofpcial   'Prisoner  of  War/Missing  in  Action'  flag  to  be 
flown  over  tlie  Slate  Capitol. 

The  Department  of  Administration  is  authorized  to  fly  the  official 
'Prisoner  of  War/Missing  in  Action  (POW/MIA)'  flag  over  the  State 
Capitol  on  Veterans  Day.  Memorial  Day.  Armed  Forces  Day,  and  all 
other  national  holidays  honoring  veterans."  -^       - 

Sec.  2.     This  act  is  effective  upon  ratification.  '  . 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  1279  CHAPTER  614  '.  ^  ' 

AN     ACT     TO     AMEND     G.S.     20-305.1     BY    ADDING     NEW 
PROVISIONS  TO  REQUIRE  MOTOR         VEHICLE 

MANUFACTURERS  TO  DISCLOSE  POST-MANUFACTURING 
DAMAGES  AND  REPAIRS  TO  DEALERS  AND  TO  REQUIRE 
DEALERS  TO  DISCLOSE  TO  PURCHASERS  IN  WRITING 
ANY  NEW  CAR  DAMAGES  WHICH  EXCEED  FIVE  PERCENT 
OF  " MANUFACTURER" S  SUGGESTED  RETAIL  PRICE." 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.   20-305. 1(d)   is  amended  by  inserting  a  new 
subdivision  to  read: 

"(5a)  No  manufacturer  shall  fail  to  disclose  in  writing  to  a  new 
motor  vehicle  dealer,  at  the  time  of  delivery  of  a  new  motor  vehicle, 
the  nature  and  extent  of  any  and  all  damage  and  post-manufacturing 
repairs  made  to  such  motor  vehicle  while  in  the  possession  or  under 
the  control  of  the  manufacturer  if  the  cost  of  such  post-manufacturing 
repairs  exceeds  three  percent  (3%)  of  the  manufacturer's  suggested 
retail  price.  A  manufacturer  is  not  required  to  disclose  to  a  new 
motor  vehicle  dealer  that  any  glass,  tires  or  bumper  of  a  new  motor 
vehicle  was  damaged  at  any  time  if  the  damaged  item  has  been 
replaced  with  original  or  comparable  equipment." 

Sec.  2.     G.S.  20-305.1   is  further  amended  by  adding  two  new 
subsections  to  read: 

"(e)  Damage/Repair  Disclosure.  Notwithstanding  the  provisions  of 
subdivision  (d)(4)  of  this  section  and  in  supplementation  thereof,  a 
new  motor  vehicle  dealer  shall  disclose  in  writing  to  a  purchaser  of 
the  new  motor  vehicle  prior  to  entering  into  a  sales  contract  any 
damage  and  repair  to  the  new  motor  \ehicle  if  the  damage  exceeds  five 
percent  (5%)  of  the  manufacturer's  suggested  retail  price  as  calculated 
at  the  rate  of  the  dealer's  authorized  warranty  rate  for  labor  and  parts. 
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(1)  A  new  motor  vehicle  dealer  is  not  required  to  disclose  to  a 
purchaser  that  any  glass,  tires  or  bumper  of  a  new  motor 
vehicle  was  damaged  at  any  time  it"  the  damaged  item  has 
been  replaced  with  original  or  comparable  equipment. 

(2)  If  disclosure  is  not  required  under  this  section,  a  purchaser 
may  not  revoke  or  rescind  a  sales  contract  due  solely  to  the 
fact  that  the  new  motor  vehicle  was  damaged  and  repaired 
prior  to  completion  of  the  sale. 

(3)  For  purposes  of  this  section,  'manufacturer's  suggested 
retail  price'  means  the  retail  price  of  the  new  motor  vehicle 
suggested  by  the  manufacturer  including  the  retail  delivered 
price  suggested  by  the  manufacturer  for  each  accessory  or 
item  of  optional  equipment  physically  attached  to  the  new 
motor  vehicle  at  the  time  of  delivery  to  the  new  motor 
vehicle  dealer  which  is  not  included  within  the  retail  price 
suggested  by  the  manufacturer  for  the  new  motor  vehicle. 

(f)  The  provisions  of  subsections  (d)  and  (e)  shall  not  apply  to 
manufacturers  and  dealers  of  'motorcycles'  as  defined  in  G.S. 
20-4.01(27)." 

Sec.  3.     This  act  shall  become  effective  October  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

H.B.  1383  CHAPTER  615 

AN  ACT  TO  RECOGNIZE  BONA  FIDE  ESTATE  SETTLEMENTS 
FOR  INHERITANCE  TAX  PURPOSES. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      G.S.  105-2(a)  reads  as  rewritten: 
"(a)    A  tax  shall  be  and  is  hereby  imposed  upon  the  transfer  of  any 

property,    real    or   personal,    or   of  any   interest   therein    or    income 

therefrom,   in  trust  or  otherwise,  to  persons  or  corporations,  in  the 

following  cases: 

(1)  When  the  transfer  is  by  will  or  by  the  intestate  laws  of  this 
State  from — any  person  dying  seized  or  possessed  of  the 
property  while  a  resident  of  the  State,  or — when  the  transfer 
is  made  pursuant  to  a  final  judgment  entered  in  a  proceeding 
to  caveat  a  will  executed  by  any  person  dying  seized  of  the 
property  while  a  resident  of  this  State,  from  a  person  who 
dies  seized  of  the  property  while  a  resident  of  the  State  and  it 
is  made: 
a.    By  will  or  by  intestacy: 


165: 


CHAPTER  615 


Session  Laws—  1989 


b^  Pursuant  to  a  final  Judgment  entered  in  a  proceeding  to 
caveat  a  will;  or 

£.  Pursuant  to  a  settlement  agreement,  to  which  the 
personal  representative  is  a  party,  that,  in  the 
determination  of  the  Secretary  of  Revenue  in  his  sole 
discretion  based  on  evidence  presented  by  the  personal 

'  representative,  reflects  the  good  faith,  arm's-length 
compromise  of  an  actual  dispute  between  beneficiaries, 
heirs,  or  personal  representatives  and  does  not  have  the 
primary  purpose  of  avoiding  inheritance  tax. 

(2)  When  the  transfer  is  by  will  or  intestate  laws  of  this  or  any 
other  state  of  real  propert}'  or  goods,  wares,  and 
merchandise  within  this  State,  or  of  any  property,  real, 
personal,  or  mixed,  tangible  or  intangible,  over  which  the 
State  of  North  Carolina  has  a  taxing  Jurisdiction,  including 
State  and  municipal  bonds,  and  the  decedent  was  a  resident 
of  the  State  at  the  time  of  death;  when  the  transfer  is  of  real 
property  or  tangible  personal  property  within  the  State,  or 
intangible  personal  property  that  has  acquired  a  situs  in  this 
State,  and  the  decedent  was  a  nonresident  of  the  State  at  the 
time  of  death. 

(3)  When  the  transfer  of  property  made  by  a  resident,  or 
nonresident,  is  of  real  property  within  this  State,  or  of 
goods,  wares  and  merchandise  within  this  State,  or  of  any 
other    property,     real,     personal,     or    mixed,     tangible    or 

•  intangible,  over  which  the  State  of  North  Carolina  has  taxing 
Jurisdiction,  including  State  and  municipal  bonds,  by  deed, 
grant,  bargain,  sale,  or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  vendor,  or  donor,  or  intended  to  take 
effect  in  possession  or  enjoyment  at  or  after  such  death, 
including  a  transfer  under  which  the  transferor  has  retained 
for  his  life  or  any  period  not  ending  before  his  death  (i)  the 
possession  or  enjoyment  of.  or  the  income  from,  the 
property  or  (ii)  the  right  to  designate  the  persons  who  shall 
possess  or  enjoy  the  property  or  the  income  therefrom.  The 
aggregate  value  exceeding  ten  thousand  dollars  ($10,000)  of 
transfers  to  any  one  donee  within  a  tax  year  by  deed,  grant, 
bargain,  sale,  gift,  or  combination  thereof,  made  within 
three  years  prior  to  the  death  of  the  grantor,  vendor,  or 
donor,  without  an  adequate  valuable  consideration,  shall  be 
presumed,  subject  to  rebuttal,  to  have  been  made  in 
contemplation  of  death  within  the  meaning  of  this  section; 
the  first  ten  thousand  dollars  ($10,000)  in  value  shall  be 
deemed  not  made  in  contemplation  of  death. 
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(4)  When  any  person  or  corporation  comes  into  possession  or 
enjoyment,  by  a  transfer  from  a  resident,  or  from  a 
nonresident  decedent  when  such  nonresident  decedent's 
property  consists  of  real  property  within  this  State  or  tangible 
personal  property  within  the  State,  or  intangible  personal 
property  that  has  acquired  a  situs  in  this  State,  of  an  estate 
in  expectancy  of  any  kind  or  character  which  is  contingent 
or  defeasible,  transferred  by  any  instrument  taking  effect 
after  March  24.  1939. 

(5)  a.    For  purposes  of  this  Article,  the  term  'general  power  of 

appointment'  means  a  power  which  is  exercisable  in 
favor  of  the  decedent,  his  estate,  his  creditors,  or  the 
creditors  of  his  estate;  except  that: 

1.  A  power  to  consume,  invade  or  appropriate  property 
.  for  the  benefit  of  the  decedent  which  is  limited  by  an 

ascertainable  standard  relating  to  the  health, 
education,  support  or  maintenance  of  the  decedent 
shall  not  be  deemed  a  general  power  of  appointment. 

2.  A  power  of  appointment  which  is  exercisable  by  the 
decedent  only  in  conjunction  with  another  person: 

I.  If  the  power  is  not  exercisable  by  the  decedent 
except  in  conjunction  with  the  creator  of  the 
power,  such  power  shall  not  be  deemed  a 
general  power  of  appointment. 

II.  If  the  power  is  not  exercisable  by  the  decedent 
except  in  conjunction  with  a  person  having  a 
substantial  interest  in  the  property,  subject  to 
the  power,  which  is  adverse  to  exercise  of  the 
power  in  favor  of  the  decedent,  such  power 
shall  not  be  deemed  a  general  power  of 
appointment.  For  the  purposes  of  this  clause  a 
person  who.   after  the  death  of  the  decedent, 

,  may  be  possessed  of  a  power  of  appointment 

(with  respect  to  the  property  subject  to  the 
decedent's  power)  which  he  may  exercise  in 
...  his  own  favor  shall  be  deemed  as  having  an 
interest  in  the  property  and  such  interest  shall 
be  deemed  adverse  to  such  exercise  of  the 
decedent's  power. 

III.  If  (after  the  application  of  clauses  I  and  II)  the 
power  is  a  general  power  of  appointment  and  is 
exercisable  in  faxor  of  such  other  person,  such 

'  .  power    shall    be   deemed    a    general    power   of 

appointment  only  in  respect  of  a  fractional  part 
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■        '^  of  the   property   subject  to   such   power,   such 

'  •         part  to  be  determined  by  dividing  the  value  of 

'  ■         such  property  by  the  number  of  such  persons 

"   >'  (including  the  decedent)  in  favor  of  whom  such 

power  is  exercisable. 

•••       ^         "     IV.      For  purposes  of  clauses  II  and  III.   a  power 

shall  be  deemed  to  be  exercisable  in  favor  of  a 

person    if   it    is    exercisable    in    favor   of  such 

person,     his     estate,     his     creditors,     or     the 

creditors  of  his  estate. 

b.    Whenever   any   person    shall    have   a   general   power  of 

appointment   with    respect   to   any    interest   in    property, 

such  person  shall,  for  the  purposes  of  this  Article,  be 

deemed  the  owner  of  such  interest  and  accordingly: 

[.If  in  connection  with  any  transfer  of  property  taxable 

'"'  under  this  Article  the  transferor   shall   give   to  any 

•'■  '    .    person  a  general  power  of  appointment  with  respect 

to  any  interest  in  such  property,  the  transferor  shall 

be    deemed    to    have    given    such    interest    in    such 

property  to  such  person. 

-  2.    If  any  person  holding  a  general  power  of  appointment 

•  with  respect  to  any  interest  in  property  shall  exercise 

such  power  in  favor  of  any  other  person  or  persons, 

either    by    will    or    by    an    appointment    made    in 

contemplation  of  the  death  of  such  person,  or  by  an 

appointment  intended  to  take  effect  in  possession  or 

enjoyment  at  or  after  such  death,  he  shall  be  deemed 

••  .        to   have   made   a   transfer   of  such   interest  to   such 

,  person  or  persons. 

3.    If  any  person  holding  a  general  power  of  appointment 

with     respect     to    any     interest     in     property     shall 

relinquish     such     power    by    any    action    taken    in 

contemplation  of  death  or  intended  to  take  effect  at  or 

after  his  death,  or  shall  die  without  fully  exercising 

•  '■  such   power,    he  shall   be  deemed,  to  the  extent  of 

such  relinquishment  or  nonexercise,  to  have  made  a 

transfer  of  such  interest  to  the  person  or  persons  who 

shall  benefit  thereby. 

(6)    Neither   the   exercise   nor  the   relinquishment  of  a   special 

power  of  appointment  (which  shall  mean  any  power  other 

than  a  general  power)  with  respect  to  an  interest  in  property 

shall    be   deemed   to   constitute   a   transfer   of  such    interest 

within  the  meaning  of  this  Article.  If  in  connection  with  any 

transfer  taxable  under  this  Article  the  transferor  shall  give  to 
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any  person  a  special  power  of  appointment  with  respect  to 
any  interest  in  property,  he  shall  be  deemed,  for  the  purpose 
of  computing  the  tax  applicable  thereto,  to  have  given  such 
interest  in  equal  shares  to  those  persons,  not  more  than  two. 
among  the  possible  appointees  and  takers  in  default  of 
appointment  whom  the  transferor's  executor  or  administrator 
may  designate  as  transferees  in  the  inheritance  tax  return, 
except  that: 
'  a.    If  a  gift  tax  return  is  filed  with  respect  to  such  transfer, 

the  persons  designated  therein  shall  also  be  designated  in 
the  inheritance  tax  return,  and 
b.    The  tax  shall  be  computed  according  to  the  relationship 
of  the  donee  of  the  power  to  the  persons  designated  if  the 
possible  appointees  and  takers  in  default  of  appointment 
include  any  persons  more  closely  related  to  the  donee  of 
the  power  than  to  the  donor,  and  if  such  computation 
would  produce  a  higher  tax. 
(7). (7a)         Repealed    by    Session    Laws.    1985.    c.    656.    s.     1, 
effective  August  1.  1985. 

(8)  Where  the  proceeds  of  life  insurance  policies  are  payable  as 
provided  in  G.S.  105-13. 

(9)  Whenever  any  person  or  corporation  comes  into  possession 
or  enjoyment  of  any  real  or  personal  property,  including 
bonds  of  the  United  States  and  bonds  of  a  state  or 
subdivision  or  agency  thereof,  at  or  after  the  death  of  an 
individual  and  by  reason  of  said  individual's  having  entered 
into  a  contract  or  other  arrangement  with  the  United  States, 
a  state  or  any  person  or  corporation  to  pay,  transfer  or 
deliver  said  real  or  personal  property,  including  bonds  of  the 
United  States  and  bonds  of  a  state,  to  the  person  or 
corporation  receiving  the  same,  whether  said  person  or 
corporation  is  named  in  the  contract  or  other  arrangement  or 
not:  Provided,  that  no  tax  shall  be  due  or  collected  on  that 
portion  of  the  real  or  personal  property  received  under  the 
conditions  outlined  herein  which  the  person  or  corporation 
receiving  the  same  purchased  or  otherwise  acquired  by  funds 
or  property  of  the  person  or  corporation  receiving  the  same, 
or  had  acquired  by  a  completed  inter  vivos  gift. 

Nothing  in  subdivision  (9)  shall  apply  to  the  proceeds  of 

life  insurance  policies. 

However,  nothing  in  this  Article  shall  be  construed  as  imposing  a 

tax    upon   any   transfer   of   intangibles    not    having   a   commercial    or 

business  situs  in  this  State,  by  a  person,  or  by  reason  of  the  death  of  a 

person,  who  was  not  a  resident  of  this  State  at  the  time  of  his  death. 
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and.  if  held  or  transferred  in  trust,  such  intangibles  shall  not  be 
deemed  to  have  a  commercial  or  business  situs  in  this  State  merely 
because  the  trustee  is  a  resident  or.  if  a  corporation,  is  doing  business 
in  this  State,  unless  the  same  be  employed  in  or  held  or  used  in 
connection  with  some  business  carried  on  in  whole  or  in  part  in  this 
State." 

Sec.  2.  This  act  shall  become  effective  October  1,  1989,  and 
shall  apply  to  decedents  dying  on  or  after  that  date. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989.  .•...,-:/  .v   ■  :■ 

S.B.  485  r  CHAPTER  616  1      i 

AN  ACT  TO  ESTABLISH  A  STATEWIDE  FOX  MANAGEMENT 

PLAN.    :.  ^      .,S-.         -•    :■;/•^      ;":/',■■':-,•■■■-.    ;     .^  '  V^     V-    --A, 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  113  of  the  General  Statutes  is  amended  by 
adding  a  new  section  to  read: 
"  §  / 13-291 .  4A.    Open  seasons  for  taking  faxes  with  firearms. 

(a)  There  is  an  open  season  for  the  taking  of  foxes  with  firearms  in 
all  areas  of  the  State  east  of  Interstate  Highway  77  from  the  beginning 
of  the  season  established  by  the  Wildlife  Resources  Commission  for 
the  taking  of  rabbits  and  quail  through  January  1  of  each  year.  The 
selling,  buying,  or  possessing  for  sale  of  any  fox  or  fox  part  taken 
pursuant  to  this  subsection  is  prohibited,  and  is  punishable  as  provided 
by  G.S.  113-294(a)  or  (k). 

(b)  The  Wildlife  Resources  Commission  shall  establish  appropriate 
bag  and  season  limits  that  may  be  imposed  upon  the  taking  of  foxes 
pursuant  to  this  act,  and  may  make  reasonable  rules  governing  the 
possession  of  foxes  killed  by  motor  vehicles  or  other  accidental 
means." 

Sec.  2.     G.S.  I  13-270. 2(c)(5)  reads  as  rewritten: 
"(5)    Controlled    shooting   hunting   preserve   hunting   license   — 
$15.00.  This  license  is  valid  only  for  use  by  an  individual  hunting  44i 
special — controlled — shooting    preserves    within    a    controlled    hunting 
preserve  licensed  in  accordance  with  this  Subchapter." 
Sec.  3.     G.S.  1  13-273(g)  reads  as  rewritten: 
"(g)   Controlled   Shooting   Hunting  Preserve  Operator   License.    - 
The   Wildlife   Resources   Commission    is   authorized    by    rule   to   set 
standards    for    and    to    license    the    operation    of  controlled    shooting 
hunting  preserves  operated  by  private  persons.  A    controlled  shooting 
preserve'    is  an  area  on  which  only  domestically   raised  game  birds 
other  than  wild  turkeys  are  taken.  Controlled  hunting  preserves  are  of 
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two  types:  one  is  an  area  marked  with  appropriate  signs  along  the 
outside  boundaries  on  which  only  domestically  raised  game  birds  other 
than  wild  turkeys  are  taken:  the  other  is  an  area  enclosed  with  a  dog- 
proof  fence  on  which  foxes  may  be  hunted  with  dogs  only.  A 
controlled  fox  hunting  preserve  operated  for  private  use  may  be  of  any 
size:  a  controlled  hunting  preserve  operated  for  commercial  purposes 
shall  be  an  area  of  not  less  than  500  acres  or  of  such  size  as  set  by 
regulation  of  the  Wildlife  Resources  Commission,  which  shall  take 
into  account  differences  in  terrain  and  topography,  as  well  as  the 
welfare  of  the  foxes. 

Operators  of  controlled  fox  hunting  preserves  may  purchase  live 
foxes  from  licensed  trappers  who  live-trap  foxes  during  any  open 
season  for  trapping  them  and  may,  at  any  time,  take  live  foxes  from 
their  preserves  for  sale  to  other  licensed  operators.  The  controlled 
hunting  preserve  operator  license  This  license  may  be  purchased  for  a 
fee  of  fifty  dollars  ($50.00).  and  is  an  annual  license  issued  beginning 
August  1  each  year  running  until  the  following  July  1." 
Sec.  4.     G.S.  1 13-291 .4(c)  reads  as  rewritten: 

"(c)  Foxes  may  not  be  taken  with  firearms  except: 

(1)  As  provided  in  subsection  (f)  or  4V  (i)  of  this  section  or 
G.S.  113-291.4A(a). 

(2)  As  an  incidental  method  of  humanely  killing  them  following 
any  lawful  method  of  taking  that  does  not  result  in  death. 

(3)  When  they  are  lawfully  shot  under  laws  and  rules  pertaining 
to  the  destruction  of  animals  committing  depredations  to 
property." 

Sec.  5.  Chapter  636.  Session  Laws  of  1977.  as  it  applies  to 
Pamlico  County,  is  repealed. 

Sec.  6.  Any  provisions  of  this  act  inconsistent  with  the  terms  of 
any  local  act  are  superseded  by  the  provisions  of  the  local  act. 

Sec.  7.     This  act  shall  become  effective  September  1.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
nth  day  of  July.  1989. 

S.B.  672  CHAPTER  617 

AN  ACT  TO  AUTHORIZE  THE  CITY  OF  WILMINGTON  TO 
ADOPT  A  MINORITY  BUSINESS  ENTERPRISE  PROGRAM 
THAT  ESTABLISHES  GOALS  OR  MINIMUM 

REQUIREMENTS  FOR  PARTICIPATION  IN  PUBLIC 
PROJECTS  BY  MINORITY  BUSINESS  ENTERPRISES  AND  TO 
MAKE  CERTAIN  CHANGES  TO  CHAPTER  960  OF  THE  1981 
SESSION  LAWS. 
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The  General  Assembly  of  North  Carolina  enacts: 

Section  1.  The  City  Council  of  tiie  City  of  Wilmington  may 
adopt  a  minority  business  enterprise  program  that  encourages 
participation  in  projects  financed  by  public  funds  for  the  purpose  of 
providing  equal  employment  opportunities,  assisting  businesses  owned 
by  those  who  are  disadvantaged  socially  or  economically,  redressing 
past  discrimination,  ensuring  that  a  reasonable  share  of  public 
contracts  be  awarded  to  minority  business  enterprises,  or  documenting 
the  level  of  participation  by  minority  business  enterprises.  The  goals 
may  be  included  in  the  specifications  for  contracts  to  perform  all  or 
part  of  public  projects.  Women's  business  enterprises  may  be 
included  in  the  minority  business  enterprise  program. 

Sec.  2.  The  minority  business  enterprise  program  authorized  by 
this  act  may  not  be  adopted  until  appropriate  public  hearings  before 
the  City  Council  have  been  conducted.  Notice  of  each  hearing  must 
be  given  not  less  than  10  days  prior  to  the  date  set  for  the  hearing. 

Sec.  2.1.  Section  1  of  Chapter  960  of  the  General  Statutes 
reads  as  rewritten: 

"Section  I.  Authority  to  Adopt  Ordinances.  The  Board  of 
Commissioners  of  New  Hanover  County  may  adopt  ordinances  to 
prohibit  discrimination  in  employment  and  housing  based  on  race, 
color,  national  origin,  religion,  sex.  handicap  or  attained  age  between 
40  and  70  years ^  inclusive,  attained  the  age  of  40  or  more.  To  assist 
in  the  enforcement  of  these  ordinances,  the  Board  of  Commissioners 
may  authorize  or  create  an  agency  or  commission  of  the  county  of 
New  Hanover  (hereafter  called  'The  Agency')  to  take  such  actions  and 
to  have  such  powers  as  might  be  appropriate  and  necessary  to 
implement  said  ordinances  including,  but  not  limited  to,  the  power  to 
receive,  initiate,  investigate,  seek  to  conciliate,  hold  hearings  on  and 
pass  upon  complaints,  to  mediate  alleged  violations  of  such 
ordinances,  to  issue  orders  against  persons  it  finds,  after  notice  and 
hearing,  to  have  violated  such  ordinances  and  to  seek  court 
enforcement  of  such  orders. 

This  legislation  is  not  intended  to  expand  the  authorit}^  or  powers  of 
■ttt€ — loeaJ — enforcing — agency — beyond — those — covering — asy — specific 
employer  by  federal  laws,  rules  or  regulations  in  effect  at  the  time  in 
question.  The  agency  may,  as  part  of  such  order,  require  any  such 
person  to  cease  and  desist  from  unlawful  practices  and  to  engage  in 
such  additional  remedial  action  as  may  be  appropriate  including,  but 
not  limited  to.  requiring  such  person  to  do  the  following: 

(a)  to  hire,  reinstate  or  upgrade  aggrieved  individuals,  with  or 
without  back  pay; 

(b)  to  admit  aggrieved  indixiduais  or  to  allow  such  individuals  to 
participate  in  guidance  programs,   apprenticeship  training  programs, 
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on-the-job  training  programs,  or  other  occupational  training  or 
retraining  programs,  and  to  utilize  objective  criteria  in  the  admission 
of  such  individuals  in  such  programs; 

(c)  to  submit  to  the  agency  for  approval  or  disapproval,  plans  to 
eliminate  or  reduce  imbalance  with  respect  to  race,  color,  national 
origin,  religion,  sex,  handicap,  or  age; 

(d)  to  provide  technical  assistance  to  persons  subject  to  this  act  to 
further  compliance  with  the  act; 

(e)  to  report  as  to  the  manner  of  compliance; 

(f)  to  post  notices  in  conspicuous  places  in  the  form  prescribed  by 

the  agency." 

Sec.  3.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 

S.B.  842  CHAPTER  618 

AN  ACT  TO  REQUIRE  THAT  PERSONS  SUBJECT  TO 
SELECTIVE  SERVICE  REGISTRATION  MUST  REGISTER  TO 
BE  ELIGIBLE  FOR  STATE  OR  LOCAL  GOVERNMENT 
EMPLOYMENT  OR  RECEIPT  OF  PUBLIC  EDUCATIONAL 
ASSISTANCE. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Chapter  143B  of  the  General  Statutes  is  amended  by 
adding  a  new  Part  in  Article  9  to  read: 

"Part  19A.    Selective  Service  Registration. 
"§  I43B-421.1.  Selective  Seirice  rei^ist ration. 

(a)  A  person  who  is  required  under  50  United  States  Code  Appx  § 
453  (Military  Selective  Service  Act)  to  present  himself  for  and  submit 
to  registration  and  fails  to  do  so  in  accordance  with  any  proclamation 
or  any  rule  or  regulation  issued  under  this  section,  shall  be  ineligible 

for: 

(1)  Employment  by  or  service  for  the  State,  or  a  political 
subdivision  of  the  State,  including  all  boards  and 
commissions,  departments,  agencies,  institutions,  and 
instrumentalities. 

(2)  State-supported  scholarships.  programs  for  financial 
assistance  for  postsecondary  education,  or  loans  insured  by 
any  State  agency,  including  educational  assistance  authorized 
under  Article  23  of  Chapter  1 16  of  the  General  Statutes. 

(b)  It  shall  be  the  duty  of  all  persons  or  officials  haxing  charge  of 
and  authority  over  either  the  hiring  of  employees  or  granting  of 
educational  assistance,  as  described  in  this  section,  to  adopt  rules  and 
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regulations  which  shall  require  applicants  to  indicate  on  a  form 
whether  they  are  in  compliance  with  the  registration  requirements 
described  in  subsection  (a).  Rules  and  regulations  issued  under  the 
authority  of  this  section  shall  provide  that  an  applicant  be  given  not 
less  than  30  days  after  notification  of  a  proposed  finding  of  ineligibility 
for  employment  or  benefits  to  provide  the  issuing  official  with 
information  that  he  is  in  compliance  with  the  registration  requirements 
described  in  subsection  (a).  The  issuing  official  may  afford  such 
person  an  opportunity  for  a  hearing  to  establish  his  compliance  or  for 
any  other  purpose. 

(c)  A  person  may  not  be  denied  a  right,  privilege,  or  benefit  under 
State  law  by  reason  of  failure  to  present  himself  for  and  submit  to 
registration  under  50  USCS  Appx  §  453  if: 

(1)  The  requirement  for  the  person  to  so  register  has  terminated 
or  become  inapplicable  to  the  person;  and 

(2)  The  person  shows  by  a  preponderance  of  the  evidence  that 
the  failure  of  the  person  to  register  was  not  a  knowing  and 
willful  failure  to  register." 

Sec.  2.     This  act  shall  become  effegtive  October  1.  1989. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 

H.B.  119  CHAPTER  619 

AN  ACT  TO  ANNEX  A  CERTAIN  DESCiaBED  TERRITORY  TO 
THE  TOWN  OF  WALLACE. 

The  General  Assembly  of  North  Carolina  enacis: 

Section  1.  In  addition  to  the  corporate  limits  of  the  Town  of 
Wallace,  as  now  constituted,  the  corporate  limits  of  the  Town  shall 
include  the  following  described  area: 

Located  in  Rockfish  Township.  Duplin  County.  State  of  North 
Carolina,  and  being  all  of  that  0.91  acre  tract  of  land  that  is  shown  on 
a  map  entitled  "A  SURVEY  FOR  ROCKFISH  COUNTRY  CLUB, 
INC.",  as  prepared  by  William  W.  Blanchard.  Inc.  on  July  14.  1988, 
and  being  described  as  follows:  BEGINNING  at  a  point  in  the  center 
of  the  pavement  of  N.C.  Highway  No.  41  at  a  point  that  is  located 
South  66  degrees  58  minutes  00  seconds  East  as  measured  with  the 
center  of  the  pavement  of  N.C.  Highway  No.  41  a  distance  of  1 197.43 
feet  from  the  center  of  an  1  8-inch  concrete  pipe  culvert,  which  said 
beginning  point  is  also  located  South  66  degrees  58  minutes  00 
seconds  East  as  measured  with  the  center  of  the  paxement  of  N.C. 
Highway  No.  41  a  distance  of  1227.56  feet  from  the  center  of  the 
William  W.  Blanchard  and  wife.  Catherine  L.  Blanchard,  right-of-way 
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area  as  said  right-of-way  area  is  located  on  the  south  side  of  N.C. 
Highway  No.  41.  and  from  said  beginning  point  so  located  running 
thence  as  follows: 

1.  With  the  center  of  the  pavement  of  N.  C.  Highway  No.  41. 
North  66  degrees  58  minutes  00  seconds  West  30.09  feet  to  a  point; 
thence 

2.  Leaving  the  center  of  the  pavement  and  running  North  18 
degrees  36  minutes  14  seconds  East  527.31  feet  to  a  point;  thence 

3.  North  72  degrees  03  minutes  20  seconds  West  43.51  feet  to  a 
point  that  is  located  South  72  degrees  03  minutes  20  seconds  East 
10.00  feet  from  the  northeast  exterior  corner  of  a  block  masonry 
building;  thence 

4.  A  course  that  runs  parallel  with  a  section  of  the  exterior  edge 
of  a  part  of  said  block  masonry  building  and  10.00  feet  eastward  at  a 
right  angle  therefrom.  South  17  degrees  44  minutes  06  seconds  West 
100.69  feet  to  an  iron  stake;  thence 

5.  At  a  course  that  runs  parallel  with  a  section  of  the  exterior 
edge  of  the  south  end  of  said  block  masonry  building  and  8.00  feet 
southward  as  measured  at  a  right  angle  therefrom.  North  72  degrees 
1 1  minutes  30  seconds  West  46.63  feet  to  an  iron  stake;  thence 

6.  A  course  that  runs  parallel  with  the  exterior  edge  of  said 
block  masonry  building  as  said  exterior  edge  is  located  on  the  west 
side  of  said  building  and  10.00  feet  westwardly  as  measured  at  a  right 
angle  therefrom.  North  17  degrees  44  minutes  56  seconds  West 
112.74  feet  to  an  iron  stake;  thence 

7.  The  same  course  continued.  North  17  degrees  44  minutes  56 
seconds  East  8.00  feet  to  a  point;  thence 

8.  A  course  that  runs  parallel  with  the  exterior  edge  of  said 
block  masonry  building  as  said  exterior  edge  is  located  on  the  north 
end  of  said  building  and  20.00  feet  northward  as  measured  at  a  right 
angle  therefrom,  South  72  degrees  03  minutes  20  seconds  East  150.41 
feet  to  a  point;  thence 

9.  South  18  degrees  36  minutes  14  seconds  West  552.58  feet  to 
a  point  in  the  center  of  the  pavement  of  N.  C.  Highway  No.  41; 
thence 

10.  With  the  center  of  the  pavement  of  said  highway.  North  66 
degrees  58  minutes  00  seconds  West  30.09  feet  to  the  POINT  OF 
BEGINNING,  containing  0.91  acre,  more  or  less,  as  surveyed  by 
William  W.  Blanchard.  R.L.S.  No.  L-619.  on  July  14.  1988.  with  all 
lines  shown  correct  in  their  angular  relations  and  relative  to  May  1958 
Magnetic  Meridian. 

Sec.  2.  The  corporate  limits  of  the  area  annexed  by  Section  1 
of  this  act  shall  be  considered  satellite  corporate  limits  within  the 
meaning  of  General  Statutes  Chapter   160A.  Article  4A.  Part  4.  and 
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they  shall  not  be  considered  to  be  external  boundaries  for  the  purposes 
of  General  Statutes  Chapter  160A.  Article  4A,  Parts  2  and  3. 
Notwithstanding  any  other  provision  of  law,  this  act  does  not  obligate 
the  Town  of  Wallace  to  provide  any  services  to  the  Rockfish  Country 
Club.  Inc. 

Sec.  3.  Real  and  personal  property  in  the  territory  annexed 
pursuant  to  this  act  is  subject  to  municipal  taxes  as  provided  in  G.S. 
160A-58.10. 

Sec.  4.  The  Town  of  Wallace  Town  Clerk  shall  cause  the 
appropriate  changes  to  be  made  to  the  official  map  of  the  Town,  which 
G.S.  160A-22  requires  to  be  retained  permanently  in  the  office  of  the 
city  clerk.  A  copy  of  the  revised  map.  or  an  accurate  map  of  the 
annexed  territory,  shall  be  filed  in  the  offices  of  the  Secretary  of  State, 
the  Duplin  County  Register  of  Deeds  and  the  appropriate  board  of 
elections. 

Sec.  5.     This  act  shall  become  effective  June  30.  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
nth  day  of  July.  1989.  ._     .  .    .       - 

H.B.  226  CHAPTER  620  ^ 

AN  ACT  TO  ALLOW  COASTAL  AREA  COUNTIES  TO 
ESTABLISH  COUNTY  SERVICE  DISTRICTS  AND  LEVY 
TAXES  IN  THOSE  DISTRICTS  FOR  STREET  MAINTENANCE 
AND  JUNK  AUTO  REMOVAL. 

The  General  Assembly  of  North  Carolina  enacts:         '        ''  .    '    ."■■. 

Section  1.      G.S.  I53A-301  reads  as  rewritten: 
"§  153A-301.  Purposes  for  which  districts  may  be  established. 

(a)  The  board  of  commissioners  of  any  county  may  define  any 
number  of  service  districts  in  order  to  finance,  provide,  or  maintain 
for  the  districts  one  or  more  of  the  following  services,  facilities  and 
functions  in  addition  to  or  to  a  greater  extent  than  those  financed, 
provided  or  maintained  for  the  entire  county: 

(1)  Beach  erosion  control  and  flood  and  hurricane  protection 
works ;  

(2)  Fire  protection; 

(3)  Recreation; 

(4)  Sewage  collection  and  disposal  systems  of  all  types, 
including  septic  tank  systems  or  other  on-site  collection  or 
disposal  facilities  or  systems;  :  ■-• 

(5)  Solid  waste  collection  and  disposal  systems;  '    . 

(6)  Water  supply  and  distribution  systems;  ■    ■ 

(7)  Ambulance  and  rescue;  ...'^.u 
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(8)  Watershed  improvement  projects,  including  but  not  limited 
to  watershed  improvement  projects  as  defined  in  General 
Statutes  Chapter  139;  drainage  projects,  including  but  not 
limited  to  the  drainage  projects  provided  for  by  General 
Statutes    Chapter    156;    and    water    resources    development 

'  '  projects,  including  but  not  limited  to  the  federal  water 
resources  development  projects  provided  for  by  General 
Statutes  Chapter  143,  Article  21; 

(9)  Cemeteries. 

(b)  The  General  Assembly  finds  that  coastal-area  counties  have  a 
special  problem  with  lack  of  maintenance  of  platted  rights-of-way, 
resulting  in  ungraded  sand  travelways  deviating  from  the  original 
rights-of-way  and  encroaching  on  private  property,  and  such  cartways 
exhibit  poor  drainage  and  are  blocked  by  junk  automobiles. 

(c)  To  address  the  problem  described  in  subsection  (b),  the  board  of 
commissioners  of  any  coastal-area  county  as  defined  by  G.S.  113A- 
103(2)  may  define  any  number  of  service  districts  in  order  to  finance, 
provide,  or  maintain  for  the  districts  one  or  more  of  the  following 
services,  facilities  and  functions  in  addition  to  or  to  a  greater  extent 
than  those  financed,  provided  or  maintained  for  the  entire  county: 

(1)  Removal  of  junk  automobiles;  and 

(2)  Street  maintenance." 

Sec.  2.     This  act  is  effective  upon  ratification. 
In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July,  1989. 

H.B.  853  CHAPTER  621 

AN  ACT  TO  REVISE  AND  CONSOLIDATE  THE  CHARTER  OF 
THE  TOWN  OF  BRIDGETON  AND  TO  REPEAL  PRIOR 
LOCAL  ACTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      The  Charter  of  the  Town   of  Bridgeton   hereby  is 
revised  and  consolidated  to  read  as  follows: 

"THE  CHARTER  OF  THE  TOWN  OF  BRIDGETON. 
"ARTICLE  1.    INCORPORATION,  CORPORATE  POWERS 

AND  BOUNDARIES. 
"Sec.  1.1.    Incorporation.  -  The  Town  of  Bridgeton,  North  Carolina 
in  Craven  County,  and  the  inhabitants  thereof,  shall  continue  to  be  a 
municipal  body  politic  and  corporate,  under  the  name  and  style  of  the 
'Town  of  Bridgeton".  hereinafter  at  times  referred  to  as  the  'Town'. 

"Sec.  1.2.  Powers.  -  The  Town  of  Bridgeton  shall  have  and  may 
exercise  all  of  the  powers,  duties,  rights,  privileges  and  immunities. 
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which  are  now.  or  hereafter  may  be  conferred,  either  expressly  or  by 
implication,  upon  the  Town  of  Bridgeton  specifically,  or  upon 
municipal  corporations  generally,  by  this  Charter,  by  the  State 
Constitution,  or  by  general  or  local  law. 

"Sec.  1.3.  Corporate  Liniits.  -  The  corporate  limits  of  the  Town  of 
Bridgeton  shall  be  those  existing  at  the  time  of  ratification  of  this 
Charter,  as  the  same  are  set  forth  on  the  official  map  of  the  Town, 
and  as  the  same  may  be  altered  from  time  to  time  in  accordance  with 
law.  An  official  map  of  the  Town,  showing  the  current  Town 
boundaries,  shall  be  maintained  permanently  in  the  office  of  the  Town 
Clerk,  and  shall  be  available  for  public  inspection.  Appropriate 
changes  to  the  official  map  of  the  Town  shall  be  made  after  any 
alterations  of  the  corporate  limits  made  pursuant  to  law. 
"ARTICLE  2.    MAYOR  AND  BOARD  OF  COMMISSIONERS. 

"Sec.  2.1.  Governing  Body.  -  The  Mayor  and  Board  of 
Commissioners,  elected  and  constituted  as  herein  set  forth,  shall  be 
the  governing  body  of  the  Town.  On  behalf  of  the  Town,  and  in 
conformity  with  applicable  laws,  the  Mayor  and  Board  may  provide 
for  the  exercise  of  all  municipal  powers,  and  shall  be  charged  with  the 
general  government  of  the  Town. 

"Sec.  2.2.  Board  of  Commissioners:  Composition:  Terms  of  Of  pee.  - 
The  Board  of  Commissioners  shall  be  composed  of  four  members, 
each  of  whom  shall  be  elected  for  terms  of  two  years  in  the  manner 
provided  by  Article  3  of  this  Charter,  to  serve  until  their  successors 
are  elected  and  qualified. 

"Sec.  2.3.  Election  of  the  Mayor:  Term  of  Office:  Duties.  -  The 
Mayor  shall  be  elected  directly  by  the  voters  of  the  Town  in  the 
manner  provided  by  Article  3  of  this  Charter  for  a  term  of  two  years; 
provided,  the  Mayor  shall  serve  until  his  successor  is  elected  and 
qualified.  The  Mayor  shall  be  the  official  head  of  the  Town 
government  and  shall  preside  at  all  meetings  of  the  Board  of 
Commissioners.  He  shall  have  the  right  to  vote  only  if  there  are  an 
equal  number  of  votes  in  the  affirmative  and  the  negative  on  any 
matter  before  the  Board.  The  Mayor  shall  exercise  such  powers  and 
perform  such  duties  as  presently  are  or  hereafter  may  be  conferred 
upon  him  by  the  General  Statutes,  by  this  Charter,  and  by  the 
ordinances  of  the  Town. 

"Sec.  2.4.  Mayor  Pro  Tempore.  -  In  accordance  with  applicable 
State  laws,  the  Board  of  Commissioners  shall  appoint  one  of  its 
members  to  act  as  Mayor  pro  tempore  to  perform  the  duties  of  the 
Mayor  in  the  Mayor's  absence  or  disability.  The  Mayor  pro  tempore 
as  such  shall  have  no  fixed  term  of  office,  but  shall  serve  in  such 
capacity  at  the  pleasure  of  the  remaining  members  of  the  Board. 
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"Sec.  2.5.  Mectini>y  of  the  Board.  -  In  accordance  with  the  General 
Statutes  of  North  Carolina,  the  Board  of  Commissioners  shall  establish 
a  suitable  time  and  place  for  its  regular  meetings.  Special  meetings 
may  be  held  according  to  the  applicable  provisions  of  the  General 
Statutes. 

"Sec.  2.6.  Ordinances  and  Rc^oluiiom.  -  The  adoption,  amendment, 
repeal,  pleading,  or  proving  of  Town  ordinances  and  resolutions  shall 
be  in  accordance  with  the  applicable  provisions  of  the  general  laws  of 
North  Carolina  not  inconsistent  with  this  Charter. 

"Sec.  2.7.  Voting  and  Quorum  Requirements.  -  Official  action  of  the 
Board  of  Commissioners  shall  in  every  instance  be  by  majority  vote, 
provided  that  a  quorum,  consisting  of  a  majority  of  the  actual 
membership  of  the  Board  is  present.  Vacant  seats  are  to  be  subtracted 
from  the  normal  Board  membership  to  determine  the  actual 
membership. 

"Sec.  2.8.     Qualifications  for  Office:  Vacancies:  Compensation.  -  The 
compensation    of   Board    members,    the    tilling   of  vacancies    on    the 
Board,    and    the    qualifications    of    Board    members    shall    be    in 
accordance  with  applicable  provisions  of  the  General  Statutes. 
"ARTICLE  3.    ELECTIONS. 

"Sec.  3.1.  Regular  Municipal  Elections:  Conduct  and  Method  of 
Election.  -  Regular  municipal  elections  shall  be  held  in  the  Town 
every  two  years  in  odd-numbered  years  and  shall  be  conducted  in 
accordance  with  the  uniform  municipal  election  laws  of  North 
Carolina.  The  Mayor  and  members  of  the  Board  of  Commissioners 
shall  be  elected  according  to  the  nonpartisan  plurality  method  of 
elections.  Municipal  elections  shall  be  conducted  by  the  County 
Board  of  Elections. 

"Sec.  3.2.  Election  of  the  Board  of  Commissioners.  -  At  the  regular 
municipal  elections  in  1989  and  biennially  thereafter,  there  shall  be 
elected  a  Mayor  and  four  commissioners  to  fill  the  seats  of  those 
officers  whose  terms  are  then  expiring. 

"ARTICLE  4.    ORGANIZATION  AND  ADMINISTRATION. 

"Sec.  4.1.  Form  of  Government.  -  The  Town  shall  operate  under 
the  Mayor-Council  form  of  government,  in  accordance  with  the 
applicable  provisions  of  the  General  Statutes. 

"Sec.  4.2.  Town  Attorney.  -  The  Board  of  Commissioners  shall 
appoint  a  Town  Attorney  to  serve  at  its  pleasure  and  to  be  its  legal 
adviser. 

"Sec.  4.3.  Town  Clerk.  -  The  Board  of  Commissioners  shall 
appoint  a  Town  Clerk  to  keep  a  journal  of  the  proceedings  of  the 
Board,  to  maintain  in  a  safe  place  all  records  and  documents 
pertaining  to  the  affairs  of  the  Town,  and  to  perform  such  other  duties 
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as  may  be  required  by  law  or  as  the  Board  of  Commissioners  may 
direct. 

"Sec.  4.4.  Town  Finance  Officer.  -  The  Board  of  Commissioners 
shall  appoint  a  Town  Finance  Officer  to  perform  the  duties  of  the 
finance  officer  as  required  by  the  Local  Government  Budget  and 
Fiscal  Control  Act. 

"Sec.  4.5.  Town  Budget  Officer.  -  The  Board  of  Commissioners 
shall  appoint  a  Town  Budget  Officer  to  perform  the  duties  of  the 
budget  officer  as  required  by  the  Local  Government  Budget  and  Fiscal 
Control  Act. 

"Sec.  4.6.  Town  Tax  Collector.  -  The  Board  of  Commissioners 
shall  appoint  a  Town  Tax  Collector  to  collect  all  taxes,  licenses,  fees 
and  other  moneys  belonging  to  the  Town,  subject  to  the  General 
Statutes,  the  provisions  of  this  Charter  and  the  ordinances  of  the 
Town.  The  Town  Tax  Collector  shall  diligently  comply  with  and 
enforce  all  the  laws  of  North  Carolina  relating  to  the  collection  of 
taxes  by  municipalities. 

"Sec.  4.7.  Consolidation  of  Functions.  -  The  Board  of 
Commissioners  may  consolidate  any  two  or  more  positions  as  Town 
Clerk,  Town  Tax  Collector.  Town  Budget  Officer  and  Town  Finance 
Officer,  or  may  assign  the  functions  of  any  one  or  more  of  these 
positions  to  the  holder  or  holders  of  any  other  of  these  positions, 
subject  to  the  Local  Government  Budget  and  Fiscal  Control  Act. 

"Sec.  4.8.  Other  Administrative  Ofpcers  and  Employees.  -Consistent 
with  applicable  State  laws,  the  Board  of  Commissioners  may  establish 
other  positions,  provide  for  the  appointment  of  other  administrative 
officers  and  employees,  and  generally  organize  the  Town  government 
in  order  to  promote  the  orderly  and  efficient  administration  of  the 
affairs  of  the  Town." 

Sec.  2.  The  purpose  of  this  act  is  to  revise  the  Charter  of  the 
Town  of  Bridgeton  and  to  consolidate  herein  certain  acts  concerning 
the  property,  affairs,  and  government  of  the  Town.  It  is  intended  to 
continue  without  interruption  those  provisions  of  prior  acts  which  are 
consolidated  into  this  act.  so  that  all  rights  and  liabilities  that  have 
accrued  are  preserved  and  may  be  enforced. 

Sec.  3.  This  act  shall  not  be  deemed  to  repeal,  modify,  or  in 
any  manner  affect  any  acts,  portion  of  acts,  or  amendments  thereto, 
validating,  confirming,  approving,  or  legalizing  official  proceedings, 
actions,  contracts,  or  obligations  of  any  kind,  whether  or  not  such 
acts,  portions  of  acts,  or  amendments  are  expressly  set  forth  herein. 

Sec.  4.  The  following  acts  or  portions  of  acts,  having  served  the 
purposes  for  which  they  were  enacted,  or  having  been  consolidated 
into  this  act  are  hereby  repealed:  ,-  i...  •, 

Chapter    208.  Private  Laws  of  1907 
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■     ■  Chapter    403.  Private  Laws  of  1907 

Chapter    327.  Private  Laws  of  1909 

Chapter     80.         '  Private  Laws  of  1925 

Chapter     58.  Private  Laws  of  1935 

Chapter    177,  Public-Local  Laws  of  1937 

'■'  Chapter   647.  Session  Laws  of  1953 

Chapter    240.  Session  Laws  of  1957 

Chapter  1119.  Session  Laws  of  1959 

Chapter    190.  Session  Laws  of  1961 

Sec.  5.     No    provision    of   this    act    is    intended,    nor    shall    be 

construed,  to  affect  in  any  way  any  rights  or  interest  (whether  public 

or  private): 

(1)  Now  vested  or  accrued,  in  whole  or  in  part,  the  validity  of 
which  might  be  sustained  or  preserved  by  reference  to  any 
provisions  of  law  repealed  by  this  act; 

(2)  Derived  from,  or  which  might  be  sustained  or  preserved  in 
reliance  upon,  action  heretofore  taken  pursuant  to  or  within 
the  scope  of  any  provisions  of  law  repealed  by  this  act. 

Sec.  6.  No  law  heretofore  repealed  expressly  or  by  implication, 
and  no  law  granting  authority  which  has  been  exhausted,  shall  be 
revived  by: 

(1)  The  repeal  herein  of  any  act  repealing  such  law.  or 

(2)  Any  provision  of  this  act  that  disclaims  an  intention  to  repeal 
or  affect  enumerated  or  designated  laws. 

Sec.  7.  (a)  All  existing  ordinances  and  resolutions  of  the  Town 
of  Bridgeton  and  all  existing  rules  or  regulations  of  departments  or 
agencies  of  the  Town  of  Bridgeton.  not  inconsistent  with  the 
provisions  of  this  act.  shall  continue  in  full  force  and  effect  until 
repealed,  modified  or  amended. 

(b)  No  action  or  proceeding  of  any  nature  (whether  civil  or 
criminal,  judicial  or  administrative,  or  otherwise)  pending  at  the 
effective  date  of  this  act  by  or  against  the  Town  of  Bridgeton  or  any  of 
its  departments  or  agencies  shall  be  abated  or  otherwise  affected  by  the 
adoption  of  this  act. 

Sec.  8.  If  any  of  this  act  or  the  application  thereof  to  any 
person  or  circumstances  is  held  invalid,  such  invalidity  shall  not  affect 
other  provisions  or  applications  of  this  act  which  can  be  given  effect 
without  the  invalid  provision  or  application,  and  to  this  end  the 
provisions  of  this  act  are  declared  to  be  severable. 

Sec.  9.  Whenever  a  reference  is  made  in  this  act  to  a  particular 
provision  of  the  General  Statutes,  and  such  provision  is  later  amended, 
repealed  or  superseded,  the  reference  shall  be  deemed  amended  or 
refer  to  the  amended  General  Statute,  or  to  the  General  Statute  which 
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most  clearly  corresponds  to  the  statutory  provision  which  is  repealed 
or  superseded. 

Sec.  10.  All  laws  and  clauses  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  11.     This  act  is  effective  upon  ratification. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
nth  day  of  July,  1989.  - 

H.B.  993  CHAPTER  622 

AN  ACT  TO  ALLOW  REDUCTION  IN  THE  SIZE  OF  A  COUNTY 
SERVICE  DISTRICT  CREATED  FOR  FIRE  PROTECTION 
WHEN  THE  AREA  HAS  BEEN  ANNEXED  TO  A  CHAPTER  69 
FIRE  DISTRICT. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  1.      Part  1  of  Article  16  of  Chapter  153 A  of  the  General 
Statutes  is  amended  by  adding  a  new  section  to  read: 
"§  1 53A-304.2.  Reduction  in  district  after  annexation  to  Chapter  69  fire 
district. 

(a)  When  the  whole  or  any  portion  of  a  county  service  district 
organized  for  fire  protection  purposes  under  G.S.  I53A-301(2)  has 
been  annexed  into  a  fire  protection  district  created  under  Chapter  69 
of  the  General  Statutes,  then  such  county  service  district  or  the  portion 
thereof  so  annexed  shall  immediately  thereupon  cease  to  be  a  county 
service  district  or  a  portion  of  a  county  service  district;  and  such 
district  or  portion  thereof  so  annexed  shall  no  longer  be  subject  to 
G.S.  153A-307  authorizing  the  board  of  county  commissioners  to  levy 
and  collect  a  tax  in  such  district  for  the  purpose  of  furnishing  fire 
protection  therein. 

(b)  Nothing  in  this  section  prevents  the  board  of  county 
commissioners  from  levying  and  collecting  taxes  for  fire  protection  in 
the  remaining  portion  of  a  county  service  district  not  annexed  into  a 
fire  protection  district.  This  section  does  not  affect  the  rights  or 
liabilities  of  the  county,  a  taxpayer,  or  other  person  concerning  taxes 
previously  levied." 

Sec.  2.  This  act  shall  become  effective  with  respect  to 
annexations  into  fire  districts  effective  on  or  after  July  1 .  1989. 

In  the  General  Assembly  read  three  times  and  ratified  this  the 
11th  day  of  July.  1989. 
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